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Louisville  &  N.  R.  Co.  v.  Mounce's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  Feb.  8,  1906.) 

[90   S.   W.   Rep.  956.] 

Master  and  Servant — Injuries  to  Servant — Switchman — Negligence 
— ^Proximate  Cause.* — Intestate,  a  switchman  in  defendant's  employ, 
was  killed  at  night,  while  switching  cars  to  the  wrong  track,  by  a 
collision  between  the  cars  and  a  standing  train.  Intestate's  duty  re- 
quired that  after  turning  the  switch  he  should  look  at  the  points  of 
the  switch  rail;  and  either  such  inspection  or  a  glance  to  the  rear 
after  he  had  boarded  the  backing  cars,  would  have  disclosed  to  him, 
before  the  collision,  that  the  train  was  backing  onto  the  wrong  track, 
in  time  to  have  averted  the  collision.  Held,  that  intestate's  contrib- 
utory negligence,  and  not  the  fact  that  certain  of  the  switch  lights 
ha.d  become  extinguished,  which  caused  intestate  to  turn  the  wrong 
swjtches,  was  the  proximate  cause  of  his  death. 

Trial — Pica  in  Avoidance — Direction  of  Verdict. — Where  the  de- 
fense is  a  plea  in  avoidance,  and  the  evidence  clearly  and  without 
conflict  sustains  it,  there  is  no  question  for  the  jury;  but  the  question 
should  be  determined  by  the  court  as  a  matter  of  law. 

Appeal    from    Circuit   Court,   Rockcastle   County. 
Action  by  William  Mounce's  administrator  against  the  Louis- 
viiJ  &  Nashville  Railroad  Company.    From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

■■  —  "  * 

*For  the  authorities  in  this  series  on  the  question  what  is,  or  is 
not,  the  proximate  cause  of  an  injury,  sec  foot-notes  appended  to 
Greenawaldt  v.  L,sLkc  Shore,  etc.,  Ry.  Co.  (Ind.),  17  R.  R.  R.  816,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  816;  Gilliam  v.  Texas  &  P.  Ry.  Co.  (La.), 
17  R.  R  R  786,  40  Am-  &  Eng.  R.  Cas,  N.  S.,  786;  Ramsbottom  v. 
Atlantic  Coast  Line  R.  Co.  (N.  Car.),  17  R.  R.  R.  776,  40  Am.  &  Eng. 
R-  Gas.,  N.  S.,  776;  St.  Louis  &  S.  F.  R.  Co.  v.  League  (Kan.),  17  R. 
R  R  772  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  Lewis  v.  Vicksburg,  etc., 
R.  Co  (La  )  17  R.  R.  R-  714,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  714; 
Phillips  V  Durham  &  C.  R.  Co.  (N.  Car.),  17  R.  R.  R.  704,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  704;  Anderson  v.  Southern  Ry.  (S.  Car.),  17  R. 
R,  R.  701  4o'Am-  Sl  Hng.  R.  Cas.,  N.  S.,  701;  foot-note  appended  to 
Illinois  Cent  R  Oo.  v-  Watson  (Miss.),  17  R.  R.  R.  199,  40  Am.  & 
En?  R  Cas     N     S-,   l^^J  Birmingham  Ry.  Light  &  Power  Co.  v.  Hin- 

ton  (Ala)  17  R  R-  ^-  ^'^^'  ^^  ^^'  *  ^"^-  ^-  ^^^^  N-  S'  173;  foot- 
notes appended  to  Peerless  Mfg  Co.  v.  New  York  etc.,  R.  R.  (N.  H.) 
17  P  PR  1-^  40  Am-  &  Eng.  R.  Cas.,  N.  S.,  13;  foot-notes  appended 
0  Alabama  G  S.  R-  ^^-  '^-  Vail  (Ala.),  17  R.  R.  R.  718,  40  Am.  & 
En^  R  ras  N  S-,  718;  Shamblin  v.  New  Orleans  &  N.  W.  R.  Co. 
nT\  i«  R  R  R  528,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  528;  Fishburn 
Burlncton  &  N.  ^V.  Ry.  Co.  (Iowa),  16  R.  R.  R.  444.  39  Am.  & 
Fn.  R  r^T  K  S..  444;  Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
rT5\  iA  R     R      R.    434,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  Southern 
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Benjamin  D.  Warfield  and  /.   W.  Alcorn,  for  appellant* 
John  W.  Razvlings,  Williams  &  Williams,  Robert  Harding,  and 
Greene  &  Van  Winkle,  for  appellee. 

O'R^ar,  J.  William  Mounce  was  employed  by  appellant  as 
night  switchman  in  its  terminal  yard  at  Livingston.  While  en- 
gaged in  the  shifting  of  some  cars  in  the  yard,  he  lost  his  life 
by  the  train  on  which  he  was  riding  coming  in  contact  with 
another  train  standing  on  the  yard.  This  was  occasioned  by 
his  having  thrown  the  wrong  switch,  so  that  this  train,  instead 
of  running  on  the  track  intended,  was  run  onto  a  track  where 
the  other  train  was.  His  administrator  sued  the  railroad  com- 
pany to  recover  for  the  death  of  the  decedent,  charging  it  with 
negligence  in  failing  to  keep  certain  switch  lights  lighted,  so 
that  the  decedent  could  discover  the  location  of  the  switches 
in  the  course  of  his  work.  A  recovery  was  had.  On  appeal 
the  judgment  was  reversed.  The  facts  are  very  fully  and  accu- 
rately stated  in  the  opinion  delivered  on  the  former  appeal.  It 
may  be  found  in  71  S.  W.  518,  24  Ky.  Law.  Rep.  1378.  On  the 
second  trial  the  facts  developed  were  not  materially  different. 
Upon  the  point  upon  which  we  conclude  the  case  necessarily 
turns,  they  were  not  at  all  different.  It  is  not  deemed  necessary 
for  that  reason  to  restate  all  the  facts  in  this  case. 

Appellee's  insistence  is  that  the  gravamen  of  the  action  was  the 
failure  of  the  appellant  to  keep  the  switch  lamps  lighted.  It  may 
be  accepted  as  true  that  the  north  light  of  the  double  switch 
referred  to  in  the  former  opinion  was  not  lighted  at  the  time 
of  the  accident.  It  may  likewise  be  accepted  as  true  that  the 
first  switch  light  south  of  the  double  switch  was  not  lighted 
at  that  time.  It  may  be  assumed  that  the  company  maintained 
switch  lights  at  night  for  the  benefit  of  switchmen  and  othter 
trainmen  having  occasion  to  use  these  switches,  and  that  the 
switchmen  had  the  right  to  rely  on  the  company  to  have  them 
there  at  this  point  in  good  order  and  condition  and  lighted,  so 
as  to  enable  them  to  locate  the  various  switches  in  tlie  yards. 
If  it  were  a  fact  that  the  failure  to  keep  any  of  these  lamps 
lighted  at  a  time  when  they  should  have  been  lighted  was  the 
proximate  cause  of  the  death  of  appellee's  intestate,  the  recovery 
ought  to  be  allowed.  On  the  other  hand,  if  appellee's  death  was 
caused  by  his  own  negligence,  either  alone  or  in  conjunction 
with  appellant's  neglect  in  failing  to  have  these  switch  lights 
lighted,  so  that  it  would  not  have  occurred  but  for  decedent's 
negligence,  then  under  familiar  principles  there  ought  not  to 
be  a  recovery.  The  fact  is  decedent  was  directed  to  move  the 
cut  of  cars  (two  cabooses  and  a  coal  car  attached  to  a  switch 
engine)  from  a  point  on  the  "house  track,"  a  track  leading  off 
from  the  "passing  track,"  as  it  is  called  in  the  record,  in  the 
south  part  of  the  yard,  and  about  500  yards  south  of  where  the 
accident  occurred,  to  another  track  know  as  "No.  4,"  which 
was  also  in  the  southern  part  of  the  yards,  and  running  practi- 
cally parallel  with  the  house  track  and  the  passing  track.     To 
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go  to  that  point  it  was  necessary  for  the  train  to  pass  north 
over  the  house  track  and  over  the  passing  track  onto  what  is 
called  the  "drill  track"  or  "river  track"  in  the  record.  Where 
tbev  came  onto  the  last-named  track  was  the  switch  which  should 
have  been  turned  after  passing  it,  so  that,  in  returning,  the  train 
would  have  gone  to  the  left  of  its  former  route,  going  south. 
The  light  at  this  switch  is  said  to  have  been  not  burning.  For 
the  purpose  of  this  decision  it  may  be  accepted  as  true  that  it 
was  not  burning.  Instead  of  stopping  the  train  at  that  point, 
however,  decedent  signaled  the  train  to  go  on  north  until  it  had 
passed  the  double  switch  light.  It  may  be  assumed  thac  the  north 
light  of  these  switches  was  also  out  at  that  time,  and  that  thereby 
decedent  was  misled  into  believing  that  it  was  the  switch  which 
should  have  been  turned  when  he  first  came  onto  the  drill  track 
from  the  passing  track. 

Had  the  accident  occurred  at  the  double  switch  lights,  because 
decedent  was  misled  as  stated,  we  are  of  opinion  that  appellee's 
case  would  have  been  made  prima  facie.  The  evidence  is  not 
contradictory,  and  leads  us  to  the  conclusion  without  doubt  that 
at  this  point  decedent  committed  an  error,  or  rather  a  series  of 
errors,  that  were  in  no  wise  attributable  to  the  failure  of  appel- 
lant to  have  the  lights  burning  at  the  points  complained  of.  Let 
it  be  assumed  that  when  he  arrived  at  the  double  switch  lights 
he  was  under  a  mistaken  belief,  and  not  unreasonably  so,  that 
he  was  some  hundred  feet  south  of  that  point  where  the  switch 
was  located  that  he  should  have  turned  into;  still  he  had  been 
told  and  understood  that  he  was  not  to  set  the  cars  into  a  track 
that  turned  off  to  the  left  of  the  track  that  he  was  then  on. 
Indeed,  to  have  executed  his  orders  properly,  it  would  have  been 
necessary  to  have  passed  through  two  switches,  both  of  which 
should  have  been  turned  so  as  to  have  deflected  the  train  to  the 
left  At  the  double  switch  lights,  where  he  made  the  mistake, 
one  light  was  certainly  burning.  That  is  undisputed.  That 
was  the  light  upon  the  target  of  the  switch  that  he  turned.  In 
addition,  he  had  a  good  lantern  with  him,  which  was  also  burn- 
ing. These  two  lights  were  sufficient  to  have  enabled  him  to 
see  the  switch — ^not  only  the  target,  but  the  switch  rails.  They 
necessarily  enabled  him  to  see  the  switch  lever  which  he  manipu- 
lated. Seeing  it,  its  position  disclosed  that  it  was  then  set  so 
that  the  train,  in  passing  back  over  that  switch,  would  have  gone 
to  the  left,  instead  of  the  right,  which  was  the  proper  way  for 
the  train  to  have  gone.  Failing  to  observe  that  point,  evidently, 
he  threw  the  lever  so  as  to  deflect  the  train  to  the  right.  The 
target,  when  the  lever  was  so  thrown,  turned  red,  disclosing  that 
the  switch,  if  properly  acting,  was  turned  to  the  right ;  that  is, 
to  turn  oflF  that  track,  taking  the  cars  down  to  what  is  known 
as  the  "cross-over  track,"  onto  the  main  track  used  for  through 
traffic,  and  on  which  was  then  standing  a  freight  train  with  some 
30-odd  cars.  This  track  was  only  eight  feet  away.  It  is  also 
undisputed,  and  clearly  shown  in  the  evidence,  that  decedent's 
duty  then,  before  giving  the  signal  to  his  engineer  to  back  up. 
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was  to  look  at  the  points  of  the  switch  rails  and  satisfy  himself 
that  the  switch  was  working^  properly.  If  he  had  done  this,  they 
would  have  shown  him  that  they  were  set  wrong.  It  was  his  duty 
exclusively  at  that  time  to  so  manipulate  them  as  to  safeguard 
the  lives  of  the  employees  of  the  company,  including  his  own  life. 
The  points  of  the  switch  rails  were  under  his  eyes,  and  just 
beneath  his  lantern.    Had  he  looked,  he  could  have  seen  them. 

Crossing  over  them  to  the  west  of  the  track,  he  signaled  the 
engineer  to  back  up  the  train,  and  as  it  came  by  him  he  climbed 
onto  the  forward  end  of  the  forward  car,  going  in  the  direction 
ot  the  freight  train.  As  stated,  the  tracks  were  only  8  feet  apart 
at  that  point.  The  evidence  shows  that  these  box  cars  stood  out 
over  the  rails  about  1  foot  11  inches.  As  decedent  climbed  onto 
his  car,  he  was  then  withiA  less  than  6  feet,  probably  not  more 
than  4  feet,  from  the  other  train.  His  light,  the  evidence  shows 
without  conflict,  would  have  disclosed  objects  of  the  size  of  the 
train  at  that  distance.  His  train  continued  to  back  up  at  the 
rate  of  2  or  3  miles  an  hour.  The  distance  from  the  double 
switch  lights  to  the  cars  on  the  main  track,  the  point  of  contact, 
was  about  94  feet.  Each  moment  must  have  disclosed,  if  de- 
cedent had  looked  either  froward  or  backward,  that  his  train 
was  not  only  going  to  the  right,  when  it  should  have  gone  to 
the  left,  but  was  gradually  approaching  nearer  to  another  train 
on  the  very  track  towards  which  his  train  was  heading.  The 
engineer  and  fireman  did  not  know  what  decedent's  orders  were. 
He  was  in  the  sole  control  of  his  train's  movements.  He  could 
have  even  then  avoided  the  injury,  had  he  looked,  and  by  signal- 
ing the  engineer,  who  was  watching  out  for  his  signals,  to  stop 
the  train,  or  by  jumping  from  his  place  of  danger.  But  he 
did  neither.  He  rode  on  to  his  death,  evidently  unmindful  of 
the  mistakes  he  had  made,  and  of  his  impending  fate.  Decedent 
knew  the  location  of  the  switclies.  He  had  passed  over  them 
frequently,  and  had  personally  manipulated  them.  He  had  passed 
over  them  and  had  used  them  only  a  few  minutes  before  the  fatal 
occasion.  Only  a  week  before  he  had  made  the  same  mistake 
in  throwing  the  switches  wrong,  and  had  the  danger  pointed  out 
to  him  then.  He  had  a  short  while  before  passed  a  written 
examination  for  the  position  of  switchman  or  brakeman.  In  his 
written  answers,  written  by  himself,  he  showed  that  he  knew 
how  switches  worked,  how  to  work  tliem,  and  what  his  duties  as 
a  switchman  were. 

The  failure  of  the  lights,  even  if  they  were  as  claimed  by 
appellee,  could  not  have  reasonably  or  properly  misled  decedent 
into  his  accident.  For,  while  they  may  have  misled  him  into 
going  too  far  north  to  find  his  switch,  they  could  not  possibly 
have  misled  him  into  throwing  the  switch  to  go  to  the  right,  when 
he  knew  that  the  switch  he  was  to  enter  should  have  taken  him 
to  the  left.  Even  after  he  had  made  the  mistake  in  throwing 
the  switch,  and  had  failed  to  look,  as  he  should  have  done,  to  see 
whether  it  was  right,  after  it  was  thrown,  the  switch  lamps. 
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whether  burning  or  not,  ought  not  and  would  not  have  controlled 
his  sense  of  vision  which  he  then  ought  to  have  exercised,  and 
which  it  was  his  duty  to  exercise,  to  keep  a  lookout  in  front  of 
bis  train  as  it  moved  for  possible  obstructions  or  dangers,  and 
to  see  that  he  was  not  going  into  another  train.  The  accident 
was  the  direct  result  of  a  fatal  mental  aberration  of  decedent  in 
a  series  of  neglects,  avoiding  any  one  of  which  would  have  saved 
his  life.  SpeaJcing  of  these  circumstances  in  the  former  opinion, 
the  court  said :  *'In  the  light  of  these  uncontroverted  facts  there 
is  no  escape  from  the  conclusion  that  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  preclude  recovery  in  this  proceed- 
ing." 

Other  features  of  the  case  were  discussed  in  the  opinion.  One 
ground — ^that  is,  as  to  whether  the  lights  were  out  at  the  time 
of  the  accident — was  treated  at  some  length  in  the  opinion.  The 
court  concluded  then  that  the  verdict  of  the  jury,  finding  that 
they  were  out  at  the  time,  was  against  the  weight  of  the  evidence. 
Another  reason  for  the  reversal  of  the  case  was  an  error  in  the 
instruction  given  to  the  jury.  The  case  was  remanded.  The 
opinion  and  its  reasoning  leave  no  doubt  that  upon  the  point 
which  we  have  discussed  in  this  opinion,  if  the  facts  were  as  then 
shown,  a  recovery  would  not  be  allowed.  This  was  equivalent 
tc»  saying  a  peremptory  instruction  should  have  been  given.  Upon 
the  retrial  the  evidence  varied  only  slightly  from  what  it  was  on 
the  first  trial,  and  that  was  upon  the  point  whether  the  lights 
were  burning  at  the  time  of  the  accident.  There  is  no  difference 
at  all  in  the  evidence,  or  in  its  legal  effect,  upon  the  subject 
of  decedent's  contributory  negligence. 

If  the  plaintiff  adduces  any  evidence  at  the  trial  tending  to 
sustain  a  cause  of  action  set  out  in  the  petition,  the  case  will 
be  submitted  to.  the  jury.  This  rule,  however,  is  subject  to 
the  qualification  that  if  the  defendant's  evidence  is  uncontradicted, 
and,  being  so,  establishes  a  defense  which,  notwithstanding  the 
case  made  by  the  plaintiff,  precludes  a  recovery  by  the  plaintiff 
as  a  matter  of  law,  the  court  must  tell  the  jury  that  a  recovery 
cannot  be  had.  This  is  not  where  the  defendant's  evidence  tends 
to  refute  plaintiff's ;  nor  can  it  apply,  even  though  the  court  may 
believe  that  defendant's  evidence  completely  overcomes  plaintiff's 
evidence.  If  the  evidence  upon  each  side  is  directed 
to  the  same  fact,  or  to  the  same  set  of  facts,  and  is 
conflicting,  from  which  the  jury  might  infer  the  truth  to  be 
cither  with  the  plaintiff  or  the  defendant,  the  issue  is  for  the 
jury  to  decide.  Where,  however,  the  defense  is  a  plea  in  avoid- 
ance, and  the  evidence  clearly  sustains  it,  there  being  no  con- 
flict of  evidence  upon  the  point,  then  there  is  nothing  for  the 
jun'  to  decide,  because  upon  that  point  there  is  no  fact  at  issue. 
The  matter  is  reduced  to  a  pure  question  of  law,  which  is  for 
the  court  always.  Standard  Oil  Co.  v.  Eiler,  110  Ky.  209,  61 
S.  \V.  8;  Bush  v.  Grant,  61  S.  W.  363,  22  Ky.  Law  Rep.  1766; 
L.  &  N.  R.  R.  Co.  V.  Breeding,  13  JCy.  Law  Rep.  397 ;  Greenwood 
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V.  McHenrv  Coal  Co.,  14  Ky.  Law  Rep.  336;  Henderson  Trust 
Co.  V.  Stuart,  108  Ky.  167,  55  S.  W.  1082,  48  L.  R.  A.  49 ;  City 
of  Lancaster  v.  Walter,  80  S.  W.  189,  25  Ky.  Law  Rep.  2189. 
Upon  this  record  the  trial  court  should  have  directed  a  verdict 
for  the  defendant. 

The  judgment  is  reversed,  and  cause  remanded  for  proceedings 
consistent  herewith. 


Shuster  v.  Philadelphia,  B.  &  W.  R.  Co. 

(Supreme  Court  of  Delaware,  Jan.  16,  1906.) 

[62  Atl.  Rep.  689.] 

Master  and  Servant — Fellow  Servants — Operation  of  Railroad.* — 
A  yardmaster  in  charge  of  a  yard  and  a  brakeman  and  conductor  arc 
fellow  servants  of  a  car  inspector  employed  in  the  yard  to  examine 
cars  and  determine  whether  they  are  in  proper  condition  for  use. 

Same.t — The  superintendent  of  a  division  of  a  railway  company  is 
not  a  fellow  servant  of  a  car  inspector  employed  in  a  yard  to  examine 
cars  and  determine  whether  they  are  in  proper  condition  for  use,  but 
is  a  vice  principal. 

Same — Injury  to  Servant — Negligence  of  Fellow  Servant — ^A  super- 
intendent of  a  division  sent  a  message  to  a  freight  conductor,  directing 
him  to  move  a  crippled  car  and  "take  it  on  next"  to  his  cabin  car. 
There  was  no  evidence  that  the  car  was  crippled,  except  at  one  end. 
Held,  that  the  message  directed  the  conductor  to  put  the  crippled 
car  behind  the  cabin  car,  with  its  uninjured  end  attached  to  the  cabin 
car  by  means  of  the  usual  coupling,  making  the  conductor  negligent 
in  putting  the  car  before  the  cabin  car,  thereby  relieving  the  company 
of  liability  for  injuries  received  by  a  car  inspector  in  consequence  of 
the  conductor's  act;  the  car  inspector  and  conductor  being  fellow 
servants. 

Same — Crippled  Cars  in  Train — Notice — Sufficiency. — In  an  action 
against  a  railway  company  for  the  death  of  a  car  inspector  in  con- 
sequence of  the  negligent  placing  of  a  defective  car  in  a  train,  the 
evidence  showed  that  it  was  the  custom  of  the  company  to  give  notice 
of  the  existence  of  crippled  cars  by  placing  on  them  shop  cards  de- 
noting that  they  were  injured,  and  were  to  be  taken  to  shops  for 
repair,  and  that  the  crippled  car  in  question  had  on  each  side  of  it  in 
the  usual  place  such  a  shop  card.  The  injured  car,  at  the  time  of  the 
accident,  was  not  used  by  the  company  in  its  business.  It  was  empty, 
and  was  being  carried  to  the  shop  for  repairs.    Held,  that  the  company 


*As  to  whether  inspectors  of  appliances,  etc.,  and  other  railroad 
employees  are  fellow  servants,  see  foot-note  appended  to  Fullmer  v. 
New  York,  etc.,  R.  Co.  (Pa.),  13  R.  R.  R.  817,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  817;  Hamilton  v.  Michigan  Cent.  R.  Co.  (Mich.),  12  R.  R.  R. 
365,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  365. 

For  the  authorities  in  this  series  on  the  question  whether  yard- 
masters  are  fellow  servants  of  trainmen,  see  foot-notes  appended  to 
Shaw  V.  Manchester  St.  Ry.  (N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,,  275. 

tFor  the  authorities  in  this  series  showing  who  are  vice  principals 
or  superior  servants,  see  foot-notes  appended  to  Struble  v.  Burling- 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S  7 

Shnster  v,  Philadelphia,  etc,  R.  Co 

was  not  guilty  of  actionable  negligence  in  failing  to  give  further  notice 
of  the  crippled  car. 

Same — Rules-t — Since  the  proper  place  in  a  train  for  a  crippled  car 
depends  on  the  character  of  its  injury,  it  is  impracticable  to  prescribe 
by  general  rule  the  place  in  which  all  such  cars  should  be  placed,  and 
a  railway  company  is  not  guilty  of  actionable  negligence  toward  a 
servant  for  failure  to  establish  a  general  rule. 

Saine4 — Where  it  was  usual  for  car  inspectors  to  ride  on  trains  run 
in  on  tracks  for  inspection,  and  to  do  so,  if  not  absolutely  necessary, 
was  a  convenience  to  them  in  the  prosecution  of  their  work,  the  fail- 
ure of  the  company  to  establish  a  rule  prohibiting  car  inspectors  from 
riding  on  trains  while  they  were  run  in  on  a  track  for  inspection  was 
not  such  negligence  as  to  render  it  liable  for  injuries  received  by  an 
inspector. 

Error  to  Superior  Court,  New  Castle  County. 

Action  by  Elsie  D.  Shuster,  widow  of  Mahlon  C.  Shuster,  de- 
ceased, against  the  Philadelphia,  Baltimore  &  Washington  Rail- 
road Company.  There  was  a  judgment  for  defendant,  and  plain- 
tiff brings  error.     AlHrmed. 

Argued  before  Nicholson,  Ch.,  and  Spruance  and  Boyce,  JJ. 

William  S.  Hilles  and  William  W.  Knowles,  for  plaintiff  in 
eiror. 

Ward  &  Gray,  for  defendant  in  error. 

Spruance,  J.  This  action  was  brought  by  the  plaintiff,  the 
widow  of  Mahlon  C.  Shuster,  for  the  recovery  of  damages  for 
the  death  of  her  husband,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company.  Under  instruction  of  the 
court  the  jury  returned  a  verdict  for  the  defendant.  To  this 
instruction  and  the  rulings  of  the  court  as  to  the  admission  and 
rejection  of  certain  testimony,  the  plaintiff  excepted.  At  the  time 
of  the  accident  which  caused  the  death  of  Shuster,  and  for  several 
years  before  that  time,  he  was  in  the  employ  of  tiie  defendant  as 
a  car  inspector.  As  such  inspector,  it  was  his  duty  to  examine 
cars  at  the  Edgemoor  yard  of  the  defendant,  near  the  city  of 
Wilmington,  for  the  purpose  of  ascertaining  whether  they  were 
in  proper  condition  to  be  used  in  the  business  of  the  defendant. 
The  yard  contained  18  or  20  tracks,  and  was  divided  into  two 
sections.  As  a  train  came  in,  it  was  run  upon  one  of  these  tracks, 
inspected,  and  made  up  for  its  passage  to  the  point  of  its  destina- 
tion. On  July  22,  1903,  a  Pennsylvania  Railroad  box  freight 
car,  w^ith  the  drawbar  pulled  out  and  part  of  the  end  sill  off,  was 
in  Seaford,  Del.  On  the  same  day  Alfred  Larimore,  the  con- 
ductor of  a  freight  train  from  Delmar,  bound  north,  received  at 
Seaford  from  R.  L.  HoUiday,  superintendent  of  the  Delaware 
Division  of  the  defendant  company,  a  telegram,  giving  the  num- 

ton.  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  259,  39  Am.  &  Eng.  R.  Cas.,  X. 
S.,  259. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  to  make,  promulgate,  and  enforce  rules,  for  the  protection  of 
its  employees,  see  foot-note  appended  to  Moran  r.  Rockland,  T.  & 
C.  St.  Ry.  (Me.),  12  R.  R.  R.  721,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  721. 
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ber  of  said  car  and  directing^  him  as  follows:  "Move  this  car 
from  Seaford  to  Edgemoor.  Take  it  on  next  to  your  cabin  car." 
The  conductor  testified  that  he  understood  this  to  mean  that  he 
should  place  said  car  next  ahead  of  the  cabin  car,  and  he, 
with  the  assistance  of  two  of  his  train  crew,  did  so  place  it  in 
his  train,  and  made  it  fast  to  the  cabin  car,  which  was  the  last 
car  of  the  train,  by  means  of  a  chain  which  he  had  found  about 
the  truck  of  the  damaged  end  of  the  injured  car.  When,  by 
whom,  or  for  what  purpose,  the  said  chain  had  been  put  upon 
the  injured  car,  is  not  disclosed  by  the  evidence.  The  damaged 
car  appears  to  have  been  attached  to  the  cabin  car  as  securely 
as  was  possible  by  means  of  said  chain,  and  the  journey  from 
Seaford  to  the  Edgemoor  yard  was  made  without  accident,  not- 
withstanding the  fact  that  there  was  more  slack  or  play  between 
these  cars  than  there  would  have  been  had  they  been  connected 
by  means  of  the  usual  coupling.  Arriving  at  the  Edgemoor  yard, 
the  yardmaster  ordered  the  conductor  to  back  his  train  on  track 
No.  4,  saying  that  everything  was  clear.  This  was  in  the  even- 
ing after  dark,  about  8:05  according  to  one  witness,  and  after 
8:35  according  to  another.  Thereupon  the  train  was  backed 
slowly  in  on  said  track,  at  the  rate  of  between  four  and  five  miles 
an  hour;  the  brakeman,  Murphey,  standing  on  the  top  of  the 
disabled  car  as  a  lookout,  and  Shuster  and  another  car  inspector, 
who  had  boarded  the  train  while  backing  it  on  said  track,  sitting 
on  the  platform  of  the  cabin  car  next  to  the  disabled  car,  when 
the  moving  train  came  in  violent  collision  with  a  car  or  cars 
standing  on  said  track,  and  the  shop  car,  the  sill  of  which  was 
from  four  to  eight  inches  higher  than  the  sill  or  platform  of  the 
cabin  car,  rode  over  and  demolished  the  cabin  car,  and  so  injured 
Shuster  and  the  other  car  inspector  that  they  both  died  shortly 
thereafter. 

It  is  clear  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  yardmaster  in  directing  the  conductor  to  run 
his  train  upon  track  No.  4,  and  informing  him  that  it  was  clear, 
when  there  was  standing  upon  it  a  car  or  cars  with  which  the 
train  was  liable  to  collide.  Whether  there  was  negligence  on 
the  part  of  the  brakeman  standing  on  the  top  of  the  disabled 
car  is  not  clear  from  the  evidence.  If  the  conductor  misinter- 
preted the  telegram  of  the  superintendent,  and  placed  the  injured 
car  before,  when  he  should  have  placed  it  behind,  the  cabin  car, 
and  coupled  them  together  by  means  of  the  chain,  instead  of 
the  usual  and  uninjured  coupling  on  the  good  end  of  the  injured 
car,  he  was  guilty  of  negligence,  which,  to  say  the  least,  ma- 
terially contributed  to  the  fatal  accident.  But  the  yardmaster, 
the  brakeman,  and  the  conductor  were  all  fellow  servants  of  the 
car  inspector  Shuster  and,  if  his  death  was  the  result  of  the 
negligence  of  any  or  all  of  these  persons,  the  defendant  would 
not  for  this  cause  be  liable  in  this  action.  Wheatley  v,  P.  W.  & 
B.  R.  R.  Co.,  1  Marv.  305,  30  Atl.  660;  Cresswell  v,  W.  &  N. 
R.  R.  Co.,  2  Pennewill,  210,  43  Atl.  629.  On  the  other  hand, 
Mr.  HoUiday,  the  superintendent,  was  not  a  fellow  servant  of 
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Shusten  but  a   vice  principal,  and,  if  the  death  of  Shuster  was 
caused  by   the   neg-lifj^ence  of  the  superintendent,  the  defendant 
would  be  liable.      McKinley  on  Fellow  Servants,  p.  292 ;  3  Elliott 
on  Railroads,    §    1321  ;  4  Thompson  on  Xeg^ligence,  §  4951.     It 
therefore  becomes    important  to  determine  whether  the  superin- 
tendent was  g;xiilty  of  neg^ligence  in  sending  to  the  conductor  the 
telegram  ^ven  above- 
It  is  within   the   province  of  the  court  to  construe  written  in- 
struments, and  it  is  our  duty,  with  the  aid  of  the  testimony  in  the 
case,   to    determine,    if  we  can,  the  meaning  of  said  telegram. 
While  the  order   of  the  superintendent  was  to  take  the  disabled 
car  on  next  to  the  cabin  car,  it  did  not  state  whether  it  was  to  be 
placed  before  or   behind  the  cabin  car.     A  fair  interpretation  of 
the  order  would  be  that  the  disabled  car,  being  next  to  the  cabin 
car,  should  be  placed  where  it  could  be  safely  carried.    There  is 
no  evidence  that  this  car  was  crippled,  except  at  one  end,  and  we 
can  see  no  reason  why  it  should  not  have  been  put  behind,  and 
with  its  uninjured  end  next  to  the  cabin  car,  and  attached  to  it 
by  the  usual  coupling.     The  uncontradicted  testimony  is  to  the 
effect  that  the  accident  would  probably  not  have  occurred  had  the 
shop  car  and  the  cabin  car  been  coupled  together  with  the  usual 
coupling,  and    that   the  usual,  safe,  and  proper  place  for  a  car 
with  a  broken  coupler  is  behind  the  cabin  car.    Conductor  Lari- 
more  testified  that,  if  he  had  been  using  his  own  judgment,  he 
would  have  put  said  car  behind  the  cabin  car,  but  that  he  under- 
stood the  said  teleg^ram  to  mean  that  he  should  put  it  next  before 
the  cabin  car,  and  for  that  reason  he  did  so.    We  think  that  the 
said  telegram   was  sufficiently  explicit,  and  was  not  misleading, 
and  that  the  conductor  erred  in  his  interpretation  of  it,  and  that 
in  so  doing,  and  in  putting  said  car  before  the  cabin  car,  and  in  at- 
taching them  tog'ether  as  was  done,  he  was  guilty  of  negligence ; 
but,  as  before  stated,  he  was  the  fellow  servant  of  Shuster,  and 
such  negligence  is  not  sufficient  to  charge  the  defendant  in  this 
action. 

It  is  claimed  by  the  plaintiff  that  the  defendant  was  guilty  of 
negligence  in  failing  to  give  to  its  car  inspectors  proper  notice  of 
the  dangerous  condition  of  the  injured  car.  It  is  in  evidence  that 
it  was  the  custom  of  the  defendant  to  give  notice  to  all  concerned 
of  the  condition  and  destination  of  crippled  cars  by  placing  upon 
them  what  were  known  as  "shop  cards,"  which  denoted  that  they 
were  injured  and  were  to  be  taken  to  the  shops  for  repair;  and 
also  that  the  crippled  car  in  this  case  had  on  each  side  of  it,  in  the 
usual  place,  a  shop  card  of  this  character.  It  will  be  observed 
that  in  this  case  the  injured  car,  at  the  time  of  the  accident,  was 
not  being  used  by  the  defendant  in  its  business.  It  was  empty, 
had  been  laid  off  at  Seaford  because  it  was  not  fit  for  use,  and 
was  being  carried  to  the  shop  for  repairs.  This  case  differs  essen- 
tially from  that  of  Rodney  v.  St.  Louis  S.  W.  Railway  Co.  (Mo.) 
28  S.  W.  887,  where  the  defendant  was  held  liable  for  injuries  to 
an  employee  while  coupling  a  damaged  car.  In  that  case  the  car 
had  some  time  before  been  laid  off  as  damaged  and  marked  as 
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such,  but  at  the  time  of  the  accident  it  was  without  any  danger 
mark,  and  was  being  used  in  the  ordinary  business  of  the  com- 
pany. Under  all  the  circurpstances  of  this  case  we  think  that 
there  was  no  negligence  on  the  part  of  the  defendant  in  failing^ 
to  give  other  notice  of  the  damaged  car  than  was  given. 

It  was  urged  by  the  plaintiff  that  the  defendant  was  guilty  of 
negligence  because  it  failed  to  provide  proper  rules  for  the  con- 
duct of  its  large  and  complicated  business,  in  that  it  had  no  writ- 
ten or  printed  rule  fixing  the  place  in  a  train  in  which  a  crippled 
car  should  be  put,  or  prohibiting  car  inspectors  from  riding  upon 
a  train  while  it  was  being  run  in  upon  the  track  for  inspection. 
As  the  proper  place  in  a  train  for  a  crippled  car  would  depend 
upon  the  character  of  its  injury,  it  would  be  impracticable  to 
prescribe  by  a  general  rule  the  place  in  which  all  such  cars  should 
be  placed.  It  appears  to  have  been  usual  for  the  car  inspectors 
to  ride  upon  trains  while  being  run  in  on  the  tracks  for  inspec- 
tion, and  that  this,  if  not  absolutely  necessary,  was  a  convenience 
to  them  in  the  prosecution  of  their  work.  We  are  of  the  opinion 
that  there  was  no  negligence  on  the  part  of  the  defendant  in  fail- 
ing to  provide  rules. 

Having  found  that  the  death  of  Shuster  was  not  occasioned 
by  any  negligence  for  which  the  defendant  is  liable  in  this  ac- 
tion, it  is  not  necessary  to  consider  whether  there  was  contribu- 
tory negligence  on  the  part  of  Shuster.  Nor  is  it  necessary  for 
us  to  consider  the  assignments  of  error  relating  to  the  rulings  of 
the  court  below  as  to  the  admission  and  rejection  of  testimony, 
as  this  subject  was  not  discussed  in  the  argument  before  us,  and 
none  of  said  rulings  appear  to  affect  in  any  way  the  question  as 
to  the  negligence  of  the  defendant. 

We  are  of  the  opinion  that  there  was  no  evidence  upon  which 
the  jury  would  have  been  justified  in  finding  a  verdict  for  the 
plaintiff,  and  that  the  jury  were  properly  instructed  to  find  fpr 
the  defendant,  and  that  the  judgment  below  should  be  affirmed; 
and  it  is  so  ordered. 


Lookout  Mountain  Iron  Co.  v.  Lka. 

(Supreme  Court  of  Alabama,  Jan.  9,  1906.) 
[39  So.  Rep.  1017.] 

Action — Form — Trespass  or  Case. — ^A  complaint  alleging  that  plain- 
tiff's intestate  was  rightfully  at  work  in  defendant's  mine,  assisting 
defendant's  contractor  in  the  work  of  mining,  when  he  was  struck  by 
defendant's  tram  cars,  negligently  allowed  to  run  against  plaintiff  by 
defendant's  servants,  etc.,  stated  a  cause  of  action  in  case,  and  not  in 
trespass. 

Master  and  Servant — Injuries  to  Third  Persons — Negligence  of 
Servant. — In  an  action  for  death  of  a  third  person  by  the  negligence 
of  a  servant  of  defendant  corporation,  the  negligence  of  the  servant 
is  the  negligence  of  the  corporation. 

Same — Contractor's  Servants — Rights. — Where    plaintiff's    intestate 
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was  injured  by  the  negligence  of  defendant's  servants  while  he  was 
employed  in  defendant's  mine  as  the  servant  of  defendant's  independ- 
ent contractor,  intestate  was  not  a  mere  licensee  in  the  mine,  but  was 
in  the  exercise  of  a  lawful  right  to  be  in  the  mine  at  the  time  of  his 
injury. 

Same — Liability  of  Master.* — Where  plaintiff's  intestate  was  injured 
while  in  defendant's  mine  as  servant  of  an  independent  contractor 
through  the  negligence  of  defendant's  servants  in  operating  a  tram 
train  in  the  mine,  and  died  from  injuries  so  received,  defendant  was 
liable  for  his  death. 

Appeal — ^Pleading — Demurrer — HarmleM  Error. — ^Where  defendant 
was  given  the  full  benefit  of  the  defense  of  contributory  negligence, 
both  in  the  evidence  and  in  the  instructions  given,  it  was  not  preju- 
diced by  the  sustaining  of  a  demurrer  to  a  plea  invoking  such  defense. 

Master  and  Servant — Fellow  Servants. f — Servants  of  an  independ- 
ent contractor  and  servants  of  the  principal  by  whom  the  contractor 
was  employed  are  not  fellow  servants,  though  working  in  a  common 
employment. 

Appeal  from  Circuit  Court,  De  Kalb  County;  J.  A.  Bilbro, 
Judg:e. 
"To  be  officially  reported." 

Action  by  G.  W.  Lea,  as  administrator,  etc.,  against  the  LocJc- 
out  Mountain  Iron  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  an  action  of  damages  growing  out  of  the  killing  of  ap* 
pellee's  intestate  by  certain  tram  cars  used  and  operated  by  the 
appellant  corporation  in  the  conduct  of  its  business  of  mining 
coal.  Appellee's  intestate  was  in  the  employment  of  one  Sum- 
mers, who  had  a  contract  with  appellant  to  get  out  coal  for 
it  from  its  mines,  and  while  so  engaged  in  mining  coal  in  a  room 
or  apartment  of  said  mine  appellant's  cars  ran  down  the  track 
into  the  room  where  appellee's  intestate  was  working,  and  crushed 
and  otherwise  bruised  him,  causing  his  death.  The  complaint  on 
which  the  case  was  tried  and  judgment  rendered  contained  nu- 
merous counts;  but  the  two  counts  on  which  the  trial  was  had, 
and  to  which  the  judgment  is  referable  are  counts  1  and  2,  and  are 
as  follows,  after  being  amended:  "(1)  Plaintiff  claims  of  the 
defendant  $25,000  as  damages,  for  that  heretofore,  to  wit,  on  the 
4th  day  of  April,  1904,  the  defendant  was  the  owner  of  a  coal 
mine  in  De  Kalb  county,  Alabama,  operating  the  same,  running 
tram  or  coal  cars  in  the  same,  for  the  purpose  of  hauling  and 
removing  coal  therefrom,  and  while  so  engaged,  through  its 
agents  and  servants,  allowed  its  tram  or  coal  cars  to  run  down  its 
track  entering  said  mine,  into  a  room  or  entry  where  plaintiff's 
intestate  was  rightfully  at  work  assisting  one  Sam  Summers,  who 
was  employed  by  the  defendant  to  mine  coal  in  its  said  mine  as 

♦For  the  authorities  in  this  series  on  the  liabilities  of  railroads  for 
injuries  to  the  employees  of  independent  contractors,  see  foot-note 
appended  to  Omaha  Bridge  &  Terminal  Co.  v.  Hargadine  (Neb.),  13 
R.  R.  R.  827,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  827. 

tFor  the  authorities  in  this  series  on  the  question  whether  employ- 
ees of  different  masters  may  be  fellow  servants,  see  foot-notes  ap- 
pended to  Chicago  Term.  Transfer  Co.  v.  Vandenberg  (Ind.),  17  R.  R. 
R.  740,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  740. 
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a  contractor,  the  deceased  being  hired  by  said  Summers  to  assist 
him  in  and  about  the  work  of  mining  coal  in  said  mine;  and 
said  cars  were  thus  allowed  to  run  negligently,  carelessly,  and 
recklessly  against  plaintiff's  intestate,  striking  him,  crushing  and 
breaking  his  legs,  and  otherwise  injuring  him,  from  the  proximate 

result  of  which  he  died  on,  to  wit,  the day  of ,  1904. 

And  plaintiff  alleges  that  said  injury  was  the  result  of  the  negli- 
gence of  defendant's  agents  and  servants  in  charge  of  and  oper- 
ating and  nmning  said  tram  cars.  (2)  Plaintiff  claims  of  the 
defendant  the  further  sum  of  $25,000,  for  that  heretofore,  to  wit, 
on  the  4th  day  of  xA.pril,  1904,  defendant  was  the  owner  of  a  coal 
mine  in  De  Kalb  county,  Ala.,  operating  said  mine,  using  tram 
cars  that  ran  on  tracks  entering  said  mine  for  the  purpose  of 
hauling  coal  from  the  same,  and  while  so  engaged,  the  defendant 
ran  its  tram  cars  into  said  mine  and  along  its  said  track  into  a 
room  or  entry  where  plaintiff's  intestate  was  rightfully  at  work 
assisting  one  Sam  Summers,  who  was  employed  by  the  defendant 
to  mine  coal  in  its  said  mine  as  a  contractor,  the  deceased  being 
hired  by  said  Summers  to  assist  him  in  and  about  the  work  of 
mining  coal  in  said  mine,  and  negligently  allowed  said  cars  to 
run  against  his  said  intestate,  bruising  and  injuring  him,  from  the 

results  of  which  injuries  he  died  on  the  day  of , 

1904." 

The  first  ground  of  demurrer  urged  to  these  counts  is  as  fol- 
lows: **So  far  as  appears  from  the  averments  of  said  count, 
plaintiff's  intestate  was  a  mere  licensee  in  the  mines  of  defend- 
ant, and  it  does  not  appear  from  the  averments  of  said  count 
that  the  injuries  done  to  plaintiff's  intestate  were  wantonly  or 
willfully  inflicted."  The  second  ground  is  sufficiently  set  forth 
in  the  opinion. 

The  defendant  requested  the  following  written  charges,  which 
were  refused:  **(!)  I  charge  the  jury  that  if  from  the  evidence 
you  find  that  the  plaintiff's  intestate  was  injured  in  defendant's 
mines,  while  engaged  at  work  therein  as  an  employee  of  tfie  in- 
dependent contractor,  Sam  Summers,  through  the  negligence  of 
the  defendant's  mine  driver,  Frank  Johnson,  in  leaving  the  trip 
of  loaded  cars  on  the  track  where  the  collision  occurred,  then 
such  negligence  on  the  part  of  Frank  Johnson  was  the  negligence 
of  a  fellow  servant,  for  which  the  plaintiff  cannot  recover  of  the 
defendant  unless  you  find  that  the  defendant  injured  the  plain- 
tiff's intestate  either  wantonly,  recklessly,  or  intentionally.  (2) 
Under  the  evidence  in  this  case,  defendant  did  not  owe  the  de- 
ceased any  duty,  but  not  to  injure  him  knowingly  or  intention- 
ally." (3)  General  affirmative  charge.  "(4)  I  charge  the  jury 
that  under  the  evidence  in  this  case  the  relation  which  the  plain- 
tiff's intestate  sustained  to  the  defendant  was  that  of  a  licensee, 
and  the  measure  of  the  defendant's  duty  to  him  as  such  licensee 
was  not  to  injure  him  wantonly,  recklessly,  or  intentionally."  (5) 
General  affirmative  charge  as  to  count  2.  (6)  General  affirmative 
charge  as  to  count  1.  (7)  General  affirmative  charge.  "(8)  If 
the  jury  believe  from  the  evidence  that  the  defendant,  by  ac- 
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quiescence  in  the  employment  of  the  deceased  by  the  independent 
contractor,  Sam  Summers,  invited  the  deceased  to  work  in  its 
mines,  then  the  deceased  became  a  fellow  servant  of  those  en- 
^a^ed  in  the  common  employment  and  assumed  the  risk  of  their 
negligence.  (9)  I  charge  the  jury  that  if  from  the  evidence  you 
find  that  the  defendant  through  its  mine  superintendent  or  mine 
foreman  had  not  in  fact  given  permission  to  the  plaintiff's  intes- 
tate to  work  in  its  mines  as  an  employee  of  the  independent  con- 
tractor, Sam  Summers,  but  if  you  further  find  that  the 
defendant's  mine  superintendent  or  mine  foreman  knew  that  he 
was  at  work  there  and  impliedly  acquiesced  in  his  presence  in  the 
defendant's  mine,  such  acquiescence  would  only  operate  as  a 
mere  license  to  him,  and  imposed  on  him  the  risk  incident  to  the 
mining  of  the  coal  and  rock  and  the  operations  therewith  in  the 
defendant's  mine,  except  such  as  might  result  from  the  wanton 
or  intentional  wrong  on  the  part  of  the  defendant  or  a  failure  to 
exercise  due  care  to  avert  the  injury  after  the  danger  had  become 
apparent." 

John  F.  Martin,  for  appellant. 
Hozvard  &  Hunt,  for  appellee. 

Tyson,  J.  The  trial  of  this  cause  and  the  judgment  rendered 
in  it  was  at  a  time  provided  by  law  for  the  holding  of  the  court 
which  was  presided  over  by  a  de  jure  judge.  There  is,  therefore, 
no  merit  in  the  contention  that  the  judgment  is  a  nullity. 

The  first  and  second  counts  of  the  complaint,  after  amendment, 
upon  which  judgment  was  rendered,  are  in  case,  and  not  in 
trespass.  City  Delivery  Co.  v.  Henry,  139  Ala.  ^61,  34  Soutli. 
389;  Birmingham  Ry.,  Light  &  Power  Co.  v.  Moore  (Ala.)  39 

South. .    And  the  proof  of  the  negligence  by  the  servants  of 

defendant  will  support  the  allegation  of  negligence  in  each  of 
these  counts.  In  this  character  of  cases  the  negligence  of  the 
agent  or  servant  of  a  corporation  is  the  negligence  of  the  cor- 
poration. Birmingham  Ry.,  Light  &  Power  Co.  v,  Moore,  supra, 
and  authorities  there  cited. 

There  were  two  objections  urged  by  way  of  demurrer  to  the 
sufficiency  of  each  of  these  counts.  The  first  is  that  the  plaintiff's 
intestate,  on  the  averments,  was  a  mere  licensee  in  the  mines  of 
defendant,  and  therefore  it  owed  him  no  duty  other  than  not  to 
wantonly  or  intentionally  injure  him.  In  each  of  the  counts  it  is 
averred  that  plaintiff's  intestate  was  rightfully  at  work  in  the 
mine  of  the  defendant,  assisting  one  Summers,  whom,  it  is  al- 
leged, was  employed  by  defendant  to  mine  coal  in  its  mine  as  a 
contractor.  It  will  scarcely  be  denied  that  Summers  had  the 
right  to  employ  the  plaintiff's  intestate  to  assist  him,  and  that 
defendant  had  no  right  to  forbid  such  an  employment.  The 
plaintiff's  intestate,  therefore,  had  the  right  to  be  in  the  mine,  for 
the  purpose  of  doing  work  under  his  employment,  without  regard 
to  any  express  or  implied  license  or  permission  of  the  defendant. 
His  status,  therefore,  was  not  that  of  a  mere  licensee,  but  that  of 
a  person  asserting  and  exercising  a  lawful  right. 
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The  other  objection  is  that  the  counts  do  not  apprise  the  de- 
fendant of  the  relation  existing  between  it  and  plaintiff's  intes- 
tate at  the  time  of  the  alleged  injury,  arid  of  this  the  defendant 
was  entitled  to  know.  This  objection  seems  to  proceed  upon  the 
theory  that  unless  the  relation  of  master  and  servant  existed  be- 
tween the  parties  at  the  time  of  the  alleged  injury,  or  that  plain- 
tiff's intestate  was  in  the  mine  upon  the  express  or  implied  invita- 
tion of  the  defendant,  there  can  be  no  recovery  on  account  of 
the  latter's  negligence  in  the  operation  or  handling  of  its  cars. 
This  is  unsound.  The  principle  applicable  here,  in  our  opinion,  is 
correctly  stated  in  a  note  found  on  page  43  of  46  L.  R.  A.  in 
these  words:  "Independently  of  contract  one  person  must  an- 
swer for  the  consequences  of  his  negligence  to  another,  wherever 
these  two  conditions  are  satisfied:  (1)  The  circumstances  must 
be  such  as  to  justify  the  inference  that  the  second  person  had  a 
legal  right,  derived  from  the  first  person  or  fronj  some  extrinsic 
paramount  authority,  to  occupy  the  place  where  those  events  oc- 
curred which  are  relied  upon  as  constituting  his  cause  of  action. 
(2)  It  must  be  apparent  to  the  first  person,  considered  as  a  man 
of  ordinary  powers  of  observation,  that  the  position  likely  to  be 
assumed  by  the  second  person  in  the  exercise  of  the  right  so 
acquired,  with  regard  to  the  first  person  himself,  or  some  physical 
agency,  organic  or  inorganic,  which  was  under  his  control  at 
the  time  it  was  brought  into  the  conditions  in  which  it  was  at  the 
time  the  accident  happened,  are  such  that  the  second  person  will 
be  likely  to  suffer  injury  if  the  first  person  does  not  take  the 
precautions  to  prevent  that  injury  which  would  suggest  them- 
selves to  a  prudent  man  as  being  appropriate  for  that  purpose." 
The  demurrer  was  properly  overruled. 

Whether  the  demurrer  to  plea  8  was  properly  or  improperly 
sustained  is  unnecessary  to  be  determined.  If  the  ruling  of  the 
court  in  this  respect  be  conceded  to  be  erroneous,  it  was  without 
injury,  since  it  affirmatively  appears  from  the  testimony,  the  oral 
charge  of  the  court,  and  the  written  charges  given  at  the  request 
of  the  defendant,  that  it  had  the  full  benefit  of  the  defense 
attempted  to  be  invoked  by  this  plea.  And  this  is  true  with  re- 
spect to  every  other  plea  to  which  a  demurrer  was  sustained 
invoking  contributory  negligence  as  a  defense.  The  testimony 
tends  to  show  that  plaintiff's  intestate  received  the  injuries  from 
which  he  died  while  at  work  as  a  servant  of  Summers,  in  de- 
fendant's mine,  at  a  place  where  he  had  a  right  to  be,  and  that 
his  injuries  were  caused  by  the  negligence  of  the  servants  of 
the  defendant  having  the  control  and  management  of  the  opera- 
tion of  its  cars.  It  was  admitted  on  the  trial  that  Summers  was 
an  independent  contractor. 

The  next  insistence  is  that  the  servants  of  defendant  and  plain- 
tiff's intestate  at  the  time  of  the  latter's  injury  were  fellow 
servants,  and  therefore  there  could  be  no  recovery  on  these 
counts.  Summers  being  an  independent  contractor,  the  relation 
of  master  and  servant  did  not  exist  between  him  and  the  defend- 
ant, and  neither  did  it  exist  between  his  servants  and  the  de- 
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fendant.  "He  is  to  be  deemed  the  master  who  has  the  supreme 
choice,  control,  and  direction  of  the  servant,  and  whose  will  the 
sen'ant  represents,  not  merely  in  the  ultimate  result  of  his  work, 
Imt  in  all  of  its  details."  Sherman  &  Redfield  on  the  Law  of 
Negligence,  §  160.  In  section  180  these  authors  say:  "The 
same  principles  are  applied  to  determine  who  is  a  servant  for 
the  purpose  of  settling  a  question  as  to  the  master's  liability  or 
nonliability  to  him  as  are  applied  to  the  question  of  his  liability 
for  him.  Persons  who  in  a  sense  serve  another  person,  but  are 
not  his  'servant'  within  the  definition  heretofore  given,  stand 
upon  the  same  footing  as  strangers.  Thus  an  independent  con- 
tractor or  the  servant  of  such  contractor  is  not  within  the  rule, 
and  he  may  recover  against  the  employer  of  such  contractor  in 
like  manner  with  a  stranger."  And  in  section  225  it  is  said: 
"Mere  co-operation  or  community  of  labor  and  ultimate  purpose 
is  not  enough  to  make  men  fellow  servants.  They  are  not  fellow 
servants  unless  they  are  all  under  the  control  and  direction  of  a 
common  master.  Therefore,  when  a  servant  works  side  by  side 
with  one  employed  by  his  master  as  an  independent  contractor 
or  with  a  servant  of  such  contractor,  or  the  servant  of  a  con- 
tractor works  with  the  servant  of  the  subcontractor,  they  are  not 
fellow  servants,  even  though  they  help  to  do  the  same  work 
for  the  benefit  of  the  same  ultimate  employer."  The  rule  is  stated 
in  12  Am.  &  Eng.  Ency.  Law,  p.  995,  in  this  language :  "Serv- 
ants of  an  independent  contractor  and  servants  of  the  principal 
by  whom  the  contractor  are  employed  are  not  fellow  servants, 
although  they  work  side  by  side  in  a  common  employment,  if 
they  are  not  under  the  control  of  a  common  master."  The  reason 
of  the  rule  is  obvious.  Not  being  the  servant  of  the  defendant, 
there  exists  no  implied  undertaking  by  him  that  he  has  assumed 
the  risk  of  negligence  of  the  defendant's  servants.  Written 
charges  based  upon  this  hypothesis  were,  therefore,  properly  re- 
fused. 

The  twelfth  special  plea,  asserting  that  plaintiff's  intestate  was 
a  mere  licensee,  was  not  proven.  Under  the  evidence  there  is 
no  room  for  the  application  of  the  doctrine  of  assumed  risk. 
The  work  engaged  in  by  plaintiff's  intestate  was  not  obviously 
dangerous.  Whether  Summers  was  guilty  of  negligence  which 
proximately  contributed  to  the  plaintiff's  intestate's  injury  was 
submitted  to  the  jury  for  their  determination.  Under  the  evi- 
dence this  was  clearly  a  question  for  the  jury.  However,  whether 
his  negligence,  if  established,  would  have  defeated  plaintiff's 
right  of  recovery,  is  not  presented  by  this  record.  We  therefore 
express  no  opinion  upon  that  question. 

Ne  error  being  shown  by  the  record  of  which  the  appellant 
can  complain,  the  judgment  must  be  affirmed. 

DowDELL,  Anderson,  and  Simpson,  JJ.,  concur. 
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Chevalier  v.  Same. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  April  20,  1905.) 

[60  Atl.  Rep.  936.] 


Injury  to  Employee — Fellow  Servants.* — Norman,  the  plaintiff,  was 
in  the  employ  of  one  Lesher,  was  repairing  the  road  of  the  defendant 
under  a  contract  with  defendant,  and,  while  plaintiff  was  engaged  in 
propelling  a  car  over  defendant's  road  in  the  service  of  Lesher,  a  car 
of  defendant  collided  with  that  car  and  injured  plaintiff;  the  collision 
being  due  either  to  the  fact  that  the  servant  on  the  car  preceding 
that  on  which  the  plaintiff  was,  failed  to  "warn  defendant's  servant 
driving  the  colliding  car,  or  else  that  servant  failed  to  heed  the 
warning  and  wait  on  switch.  Held,  that  the  direction  of  a  verdict  for  de- 
fendant on  the  ground  that  the  employees  of  Lesher  and  the  employ- 
ees of  the  defendant  were  all  operating  cars  over  the  line  of  the  de- 
fendant, and  hence  were,  in  the  operation  of  the  cars,  all  fellow 
servants,  was  error. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Middlesex  County. 

Action  by  Charles  Norman  ag^ainst  the  Middlesex  &  Somerset 
Traction  Company,  and  by  Isabella  Chevalier  against  the  same 
defendant.  Judgment  for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

These  suits  were  tried  together  at  the  circuit.  In  the  first  the 
plaintiff  sought  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  by  him  by  reason  of  the  negligence  of  the  Middle- 
sex &  Somerset  Traction  Company;  and  in  the  second  the 
plaintiff,  the  mother  of  said  Norman,  sought  to  recover  for  the 
loss  of  earnings  in  consequence  of  the  same  injury.  The  acci- 
dent in  which  Norman  was  injured  took  place  on  the  16th  of 
Janiiary,  1901,  and  while  he  was  acting  as  a  trolley  boy  on  a 
motor  car  which  was  drawing  a  construction  car  engaged  in 
repairing  the  road  of  the  defendant.  Norman  was  14  years  old 
at  the  time  of  the  injur>',  and  had  been  working  on  this  car  since 
the  1st  of  the  previous  November.  This  construction  car,  in 
connection  with  the  motor  car,  had  been  employed  in  carrying 
material  for  repairing  the  track  throughout  the  system  of  the 
trolley  company,  and  for  two  weeks  before  the  accident  in  getting 
crushed  stone  at  Dunellan  and  taking  it  over  on  the  Metuchen 
line,  where  they  were  repairing  the  track.  In  order  to  secure  a 
clear  track  for  the  running  of  this  construction  car,  it  was  the 
custom,  as  stated  by  the  motorman,  to  follow  a  regular  passen- 
ger car,  and  to  inform  either  the  motorman  or  conductor  of  such 
passenger  car  where  they  were  going,  so  that  they  would  notify 

♦For  the  authorities  in  this  series  on  the  question  whether  em- 
ployees of  different  railroad  companies  are  fellow  servants  under  cer- 
tain circumstances,  see  foot-note  appended  to  Chicago  Terminal 
Transfer  Co.  v.  Vandenberg  (Ind.),  17  R.  R.  R.  740,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  740. 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S  17 

Norman  v.  Middlesex  &  b.  Traction  Co 

the  car  that  they  met  on  the  switches  that  the  construction 
car  was  coming,  in  order  that  such  car  would  wait  until  the 
construction  car  had  passed.     On  the  day  of  the  accident  it 
appeared  that  one  Eick,  who  was  the  motorman  of  the  construc- 
tion car,  gave  at  New  Brunswick  to  one  De  Hart,  the  conductor 
of  the  passenger  car,  the  notice  that  he  was  going  to  follow 
him  to  Bound  Brook,  and  the  conductor  replied,  "All  right" 
This  notice  he  had  given  on  previous  occasions  to  the  conductor 
or  motorman  of  that  car — whichever  one  he  saw.    And  the  giving 
of  this  notice  was  heard  by  the  plaintiff  Norman.     After  De 
Kart's  car  started,  the  construction  car  followed  it  and  kept  it  in 
sight  for  some  distance ;  but,  the  morning  being  foggy,  it  passed 
out  of  sight,  when,  about  a  mile  above  the  Landing  Bridge,  a 
collision  occurred  between  the  construction  car  and  a  passenger 
car  coming  from  Bound  Brook,  causing  the  injury  to  the  plain- 
tiff.   The  firm  of  T.  M.  Lesher  &  Son  were  doing  the  repair 
work  to  the  roadbed  of  the  defendant  under  an  agreement,  not 
in  writing,  by  which  the  firm  agreed  to  do  the  work  on  a  per- 
centage basis;  the  company  to  pay  the  cost,  and  to  pay  10  per 
cent,  over  the  cost  of  the  material  and  labor.    The  plaintiff  was 
employed  as  a  motor  boy  by  Dayton,  one  of  the  foremen  of 
Lesher  &  Son.     He  was  paid  by  the  firm  and  carried  on  their 
pay  rolls,  and  he  had  been  originally  employed  on  the  original 
construction  of  the  road,  and  had  been  carried  along  from  be- 
ginning to  end  on  the  pay  roll  as  one  of  the  employees  of  the 
firm.     It  appeared  that  the  plaintiff  went  on  the  trolley  car  first 
under  the  direction  of  one  of  the  foremen  of  Lesher  &  Son,  and 
while  so  employed  received  his  orders  from  Eick,  the  motorman 
of  the  car ;  and  it  also  appeared  that  the  boy  never  did  any  work 
of  any  kind  in  respect  to  the  repair  work  or  other  work  on  the 
property  of  the  defendant  company,  except  the  work  in  charge  of 
Lesher  &  Son.     The  flat  car  used  for  carrying  the  stone  was 
built  by  Lesher  for  his  use;  he  using,  by  permission  of  the  de- 
fendant, one  of  the  old  trucks  of  the  company.    The  company 
furnished  a  motor  car  to  pull  the  flat  car,  and  assigned  Eick  to  it 
as  motorman ;  he  taking,  as  he  testified,  all  his  orders  either  from 
Lesher  or  his  men ;  the  car  being,  as  Lesher  stated,  subject  to  his 
orders  in  doing  this  work.    He  admitted  that  it  might  have  been 
taken  for  use  by  the  company  when  he  was  not  using  it,  but  said 
that  it  would  not  be  done  if  he  wanted  it.    At  the  close  of  the 
testimony  the  trial  judge  directed  the  jury  to  find  a  verdict  for 
the  defendant. 

Alan  H,  Strong,  for  plaintiffs  in  error. 
Witlard  P.  Voorhees,  for  defendant  in  error. 

Vroom,  J.  (after  stating  the  facts).  This  was  the  second  trial 
of  this  case  at  the  circuit.  At  the  first  trial  the  jury  was  directed 
tc  find  a  verdict  for  the  plaintiff,  and,  on  the  removal  of  the  case 
to  this  court  by  writ  of  error,  it  was  held  that  this  direction  was 
manifestly  wrong,  for  at  the  trial  there  was  no  question  but  that 
the  collision  injured  the  plaintiff,  and  was  the  result  of  negli- 
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^ence  on  the  part  of  the  defendant  company,  and  that  the  ques- 
tion tried  was  whether  the  plaintiff  was  not  also  in  the 
employment  of  the  same  company,  so  that  the  negligence  by 
which  he  was  injured  was  that  of  a  fellow  servant  The  per 
curiam  opinion  then  said  that  there  were  two  views  that  could 
be  taken  of  the  evidence :  One,  that  Lesher,  who  employed  and 
paid  the  plaintiff,  acted  in  so  doing  as  the  mere  agent  of  the 
defendant  company;  the  other,  that  Lesher  had  some  contract 
with  the  defendant  company  respecting  the  repair  of  its  tracks, 
and,  having  employed  the  plaintiff  in  respect  to  his  business,  had 
transferred  plaintiff's  services  pro  hac  vice  to  the  defendant  com- 
pany, with  plaintiff's  consent,  and  that  there  should  have  been  a 
submission  to  the  jury  whether  there  had  been  such  transference 
of  services  with  plaintiff's  consent.  Norman  v,  Middlesex  & 
Somerset  Traction  Co.,  68  N.  J.  Law,  728,  54  Atl.  835.  When 
the  case  came  on  for  trial  the  second  time  the  evidence  was 
practically  the  same  as  at  the  first  trial,  with  the  exception  that 
the  plaintiff  was  able  to  secure  the  evidence  of  Lesher,  whose 
testimony  showed  that  he  had  the  entire  direction  and  superin- 
tended the  repair  work,  mostly  personally,  and  had  as  his  as- 
sistant Hughes,  who  was  also  his  timekeeper.  He  further 
testified  that  he  paid  for  the  stone  to  be  used  in  the  repair  work, 
and  sent  the  car  to  be  loaded  directly  off  the  wagons  which  de- 
livered it.  He  further  stated  that  he  gave  to  Eick,  the  motonnan, 
the  orders  as  to  the  running  of  the  car,  but  admitted  that  Eick 
was  not  paid  by  him.  At  the  close  of  the  case  a  motion  was  made 
to  direct  a  verdict  for  the  defendant,  and,  disposing  of  the  motion, 
the  trial  judge  said  that  it  must  be  conceded  that  Lesher  &  Son 
v/ere  independent  contractors,  and  that  the  plaintiff  Norman  was 
the  employee  of  that  firm,  and  that  Eick,  the  motorman,  in  all 
that  he  did  for  Lesher  &  Son,  was  a  fellow  servant  of  the  em- 
ployees of  Lesher  &  Son.  He,  however,  granted  the  motion  on 
the  ground  that  the  risks  incident  to  the  operation  of  the  car 
were  risks  of  the  business  of  Lesher  &  Son,  and  all  such  risks 
the  plaintiff  Norman  must  be  held  to  have  assumed  as  an  incident 
of  his  employment;  that,  in  the  operation  of  the  car  under  the 
system  of  notice,  Lesher  &  Sons'  servants  and  the  defendant's 
servants  were  engaged  in  the  same  line  of  work — ^all  in  the  work 
of  a  common  nature,  and  all  subject  to  the  risks  incident  to  the 
failure  to  observe  the  custom.  The  work  of  the  employees  of  the 
defendant  was  the  work  of  the  defendant  company.  They  were 
all  operating  cars  over  the  line  of  the  defendant  company,  in  the 
defendant's  work,  about  the  defendant's  business,  and  were  in 
that  employment,  in  operating  the  cars,  all  fellow  servants  in 
that  particular  respect.  In  that  condition,  among  the  risks  as- 
sumed and  incident  to  the  business  were  the  risks  resulting  from 
the  negligence  of  the  servants  of  the  defendant. 

The  difficulty  with  this  instruction  to  the  jury  is  that  it  ignores 
entirely  the  two  questions  that  were  distinctly  held  .by  this  court 
to  be  matters  which  should  be  submitted  to  the  jury,  and,  as  con- 
tended by  the  plaintiff  in  error,  rendered  immaterial  the  fact 
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whether    Lesher    was    an   independent   contractor,   or  merely  a 
foreman  or  ag-ent  of  the  defendant  company,  and  whether  there 
had  been  a  transference  of  plaintiff's  services  with  his  consent 
To  assume,  as  was  done  by  the  trial  judge,  in  order  to  warrant 
the  direction  of  a  verdict  for  the  defendant,  that  the  plaintiff  and 
the  servants  of  the  defendant  were,  under  the  evidence,  all  fellow 
servants  of  the  company,  and  that  all  were  operating  cars  over 
defendant's  road  and  about  defendant's  business,  was  error ;  and 
this  seems  the   more   apparent,  independently  of  taking  so  vital 
a  question  from  the  jury,  from  the  fact  that  the  trial  judge  had 
distinctly  stated  that  there  was  proof  from  which  the  jury  might 
find  that  Lesher   &   Son  were  independent  contractors,  and  that 
the  plaintiff  was  an  employee  of  that  firm.    It  does  not  seem  to 
me  to  admit  of  any  doubt  but  that,  under  the  evidence,  the  jury 
could  have  found  that  in  the  doing  of  the  work  Lesher  &  Son 
were  independent    contractors,  and  also  that  the  plaintiff  was 
exclusively  in  the  employ  of  Lesher  &  Son,  and  not  in  that  of 
the  defendant   company.     Whether  the  services  of  the  plaintiff 
had  been  transferred  by  Lesher,  pro  hac  vice,  to  the  defendant, 
with  the  plaintiff's  consent,  was  also,  as  pointed  out  in  Norman  v. 
Middlesex  &  Somerset  Traction  Co.,  supra,  an  important  ques- 
tion.   This  transference  can  be  established  only  by  showing  that 
the  plaintiff  assented  expressly  or  impliedly  to  the  transfer,  and, 
as  held  in  D.,  L.  &  W.  R.  Co.  v.  Hardy,  59  N.  J.  Law,  38,  34 
Atl.  986,  "it  may  be  established  by  direct  proof  that  he  agreed  to 
accept  the  new^  master  and  to  submit  himself  to  his  control,  or 
by  indirect  proof    of  circumstances  justifying  the  inference  of 
such  assent." 

The  judgment  below  should  be  reversed,  and  a  venire  de  novo 
awarded. 
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(Supreme   Court  of  Appeals  of  Virginia,  Dec.  7,  1905.) 

[52  S.  E.  Rep.  371.] 

Master  and  Servant — ^Injuries  to  Servant — Duties  of  Master — Safe 
Appliances.* — Where  a  handhold  on  the  manhole  of  an  engine  tender, 
while  primarily  used  to  raise  the  manhole  cover,  is  also  commonly 
used,  without  objection  from  the  railroad,  by  brakemen  and  others  as 
the  most  convenient  and  safe  way  to  assist  them  in  getting  on  and  off 
the  tender,  the  railroad  is  bound  to  exercise  ordinary  care  to  see  that 
such  handhold  is  in  a  reasonably  safe  condition  for  the  use  to  which 
the  brakeman  and  other  employees  put  it. 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  in  furnishing  appliances, 
see  foot-notes  appended  to  Smith  v,  Fordyce  (Mo.),  16  R.  R.  R.  378, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 

For  the  authorities  in  this  series  on  the  question  of  the  care  required 
of  a  railroad  company,  as  an  employer,  in  inspecting  appliances,  see 
foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Coughlin  (C.  C.  A.), 
14  R.  R.  R.  326,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  326. 
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Same — Actions — Questions  for  Jury. — In  an  action  against  a  rail- 
road for  the  death  of  a  brakeman,  evidence  held  sufficient  to  require 
the  submission  to  the  jury  of  the  question  whether  the  death  of  the 
brakeman  was  not  to  be  attributed  to  the  negligence  of  the  railroad 
in  failing  to  keep  a  handhold  on  the  tender  on  which  the  brakeman 
was  riding  in  a  reasonably  safe  condition. 

Evidence — Weight  and  Sufficiency — Preponderance  of  Proof.-— 
Plaintiff  in  an  action  for  personal  injuries  is  not  required  to  prove  his 
case  beyond  a  reasonable  doubt,  but  all  that  is  required  to  make  out 
a  prima  facie  case  is  to  make  it  appear  more  probable  that  the  injury 
was  the  proximate  result  of  defendant's  negligence  than  of  anything 
else. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— Sufficiency  of  Evidence. — In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  alleged  to  have  been  caused  by  the  giving  way 
of  a  manhole  cover,  to  the  handhold  on  which  the  brakeman  was 
clinging  while  getting  off  the  tender,  evidence  held  to  authorize  a 
finding  that  the  brakeman  was  not  guilty  of  contributory  negligence 
in  making  use  of  the  handhold  while  getting  off  the  tender. 

Error  to  Circuit  Court,  Amherst  County. 

Action  by  Anna  P.  Wood,  as  administratrix  of  J.  Buckner 
Wood,  deceased,  against  the  Southern  Railway  Company.  There 
was  a  judgment  in  favor  of  defendant,  and  plaintiff  brings  error. 
Reversed. 

Strode  &  Tucker  and  Caskie  &  Coleman,  for  plaintiff  in  error. 
Horsley  &  Kemp,  for  defendant  in  error. 

Buchanan,  J.  This  action  was  brought  by  the  personal  repre- 
sentative of  J.  Buckner  Wood,  deceased,  to  recover  damages  for 
the  death  of  his  decedent,  caused,  as  alleged,  by  the  negligence 
of  the  Southern  Railway  Company. 

Upon  the  trial  of  the  cause,  the  defendant  company's  demurrer 
to  the  evidence  was  sustained,  and  judgment  rendered  in  its 
favor.    To  that  judgment  this  writ  of  error  was  awarded. 

There  was  evidence  tending  to  prove  that  about  10  o'clock  on 
the  night  of  February  7,  1904,  one  of  the  defendant  company's 
freight  trains  from  Alexandria  arrived  at  Monroe,  a  station  on 
the  defendant's  road  in  Amherst  county.  The  train  was  to  be 
placed  on  a  siding  there  and  the  engine  taken  to  the  roundhouse. 
The  front  brakeman  on  the  train  not  being  acquainted  with  the 
switches  at  the  station,  the  plaintiff's  decedent,  who  was  a  yard 
brakeman,  was  ordered  by  the  yardmaster  to  assist  in  "putting 
away"  the  train,  and  was  engaged  in  that  service  when  he  lost 
bis  life. 

The  train  came  in  from  the  north  on  the  main  track,  and  after 
passing  the  depot  was  switched  to  another  track,  where  the  en- 
gine and  tender  were  cut  loose  from  the  cars.  The  engine  and 
tender  proceeded  over  another  switch  to  the  main  line,  and  were 
backed  down  that  track  with  the  intention  of  getting  on  the 
"lead"  track  through  another  switch,  so  as  to  get  to  the  round- 
house. As  the  train  went  south  over  the  main  line,  and  before 
the  engine  and  tender  were  cut  loose,  the  deceased  lit  a  "fusee," 
which  makes  a  flaming  red  light  and  burns  for  about  10  minutes, 
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and  stuck  it  in  the  ground  to  give  warning  to  an  approaching 
train  from  the  south.  After  tfie  engine  and  tender  had  been 
cut  loose,  and  as  they  were  backed  north  on  their  way  to  the 
roondhouse,  the  deceased  picked  up  the  lighted  fusee,  and  with 
Ins  lantern  g^ot  on  top  of  the  tender  of  the  engine  and  sat  on  its 
rear  end,  holding-  the  fusee  in  his  hand  to  signal  the  engineman, 
and  to  give  warning-  to  the  train  approaching  from  the  south  and 
anodier  which  w-as  expected  from  the  north.  The  position  of  the 
deceased  was  a  propter  one  for  the  duties  he  had  to  perform. 

When  the  engfine    and  tender  reached  the  switch  over  which 
the>'  had  to  pass  to  reach  the  **lead"  track,  it  was  the  duty  of  the 
deceased   to   throw    or   change  the  switch.     As  the  engine  and 
tender  approached  the  switch,  and  were  within  100  or  125  yards 
of  it,  running^  at  the  rate  of  about  12  miles  an  hour,  the  deceased 
was  seen  sitting  on  the  "manhole"  on  the  rear  end  of  the  tender 
by  the  engineman,   as  he  turned  to  shut  oif  the  steam  and  slow 
down  his  engine  so  as  to  go  in  on  the  switch.    There  was  some 
slight  hitch  in  reversing  the  lever  and  slowing  down  the  engine, 
and  when  the  engineman  again  looked  in  the  direction  his  engine 
was  backing^  he   did  not  see  the  plaintiff's  intestate,  but  took  "it 
for  granted,"  as  he  testified,  "that  he  had  gotten  down  and  later 
would  throw   the    s^vitch."     As  soon  as  the  engine  stopped  the 
attention  of  the  engineer  was  attracted  by  the  action  of  the  car 
inspector  upon   the   track  over  which  the  engine  and  tender  had 
just  passed.     The  engineer  got  off  his  engine  and  went  back  to 
Ae  car  inspector,  where  was  found  the  dead  body  of  plaintiff's  in- 
testate. 
The  car  inspector,  who  was  following  after  the  engine,  came 
£rst  upon  the  lamp  of  the  deceased,  then  the  "manhole"  cover, 
and,  a  little  nearer  the  engine,  upon  the  dead  body  of  the  de- 
ceased, all  betw^een  the  rails  of  the  track.    The  cross-ties  and  bal- 
last between  the  ties  showed  that  the  manhole  cover  and  the  body 
of  the  deceased  had  both  been  dragged  some  distance. 

The  manhole,  upon  the  cover  or  lid  of  which  the  deceased  was 
atting  when  last   seen  alive,  and  immediately  before  his  death, 
is  located  in  the  center  of  the  rear  of  the  tender,  in  a  line  with  the 
top  of  the   ladder   leading  up  and  down  the  rear  end  of  the 
tender.     The  manhole  cover  is  about  40  inches  in  length  and  21 
inches  in  width,  oblong  in  shape,  is  made  of  iron,  and  has  upon 
it  an  iron  handhold,  parallel  with  the  rounds  of  the  ladder  re- 
ferred to  above,  and  of  about  the  same  diameter,  located  on  the 
side  of  the  cover  nearer  the  end  of  the  tender ;  and  the  cover  is 
fastened  to  the  tender  by  hinges  on  the  side  next  to  the  engine. 
It  was  the  common  practice  of  brakemen  and  others  passing  over 
the  tender  to  use  the  handhold  of  the  cover  for  the  purpose  of 
pulling  themselves  up  on  the  tender  from  the  ladder  and  in  letting 
themselves  down  the  ladder.    The  location  of  the  handhold  was 
such  that  it  was  convenient  and  inviting,  as  well  as  in  common 
use  for  those  purposes,  and  there  was  nothing  else  by  which  a 
person  ascending  or  descending  the  ladder  could  as  conveniently 
and  safely  catch  hold  of.  '  The  handhold  was  also  used  for  raising 
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the  manhole  cover  to  put  water  into  the  tank,  and  that  was  most 
probably  its  primary  use. 

About  30  miles  from  Alexandria,  on  the  run  from  there  to  Mon- 
roe, the  manhole  cover  slipped  when  one  of  the  brakemen  caught 
hold  of  the  handhold  in  coming  up  the  ladder  and  getting  on  the 
tender  from  the  rear.  The  hinges  of  the  cover,  when  found  on 
the  track  after  the  accident,  were  broken;  one  hinge  showing  a 
fresh  break,  and  the  other  an  old  break,  which  was  rusty  and  had 
the  appearance  of  having  been  made  some  time  before.  When 
both  hinges  were  in  proper  condition,  there  was  no  danger  of  the 
cover  slipping  or  breaking  loose  by  the  use  of  the  handhold  in 
getting  off  or  on  the  tender  at  the  rear. 

The  contention  of  the  plaintiff  is  that  the  proximate  cause  of 
the  accident,  which  resulted  in  her  decedent's  death,  was  the  fail- 
ure of  the  defendant  to  exercise  due  care  in  keeping  in  a  reason- 
ably safe  condition  the  manhole  cover,  the  handhold  of  which  the 
deceased  was  using  and  had  the  right  to  use  in  performing  his 
duty  at  the  time  of  the  accident. 

The  contention  of  the  defendant  as  to  the  negligence  charged  is 
that  it  is  not  proved  that  the  plaintiff's  intestate  had  the  right 
to  use  the  handhold  in  getting  off  the  tender,  or,  if  he  had,  that  he 
was  so  using  it  in  the  performance  of  his  duty  when  he  fell  from 
the  tender  and  was  killed. 

The  evidence  not  only  tends  to  prove,  but  the  jury,  if  the  case 
had  not  been  taken  from  tliem  by  the  demurrer  to  the  evidence, 
might  properly  have  found,  that  one  of  tlie  hinges  of  the  manhole 
cover  was  broken,  and  that  it  had  been  broken  for  so  long  that  the 
defendant  knew,  or  could  by  the  exercise  of  reasonable  care  have 
known,  of  its  condition.  The  jury  might  have  further  found, 
even  though  the  primary  use  of  the  handhold  on  the  manhole 
cover  was  to  raise  it  for  the  purpose  of  putting  water  into  the 
tank,  that  it  was  the  most  convenient  and  safe  way  for  brakemen 
and  others  to  get  on  and  off  the  tender  by  way  of  the  ladder  at  the 
rear  end  of  the  tender,  and  that  it  was  their  common  practice  to 
so  use  it,  without  objection  by  the  defendant ;  and  since  it  did  not 
prohibit  such  use  (which  probably  would  have  seemed  absurd), 
it  ought,  therefore,  to  have  exercised  ordinary  care  in  seeing  that 
it  was  in  a  reasonably  safe  condition  for  such  secondary  use. 
Coates  V,  Boston,  etc.,  R.  Co.  (Mass.)  26  N.  E.  864,  10  L.  R.  A. 
769;  Mclntyre  v.  B.  &  M.  R.  Co.  (Mass.)  39  N.  E.  1012. 

The  jury  might  have  further  found  that  the  deceased,  when 
last  seen  alive,  was  sitting  on  the  manhole  cover  at  the  rear  of 
the  tender,  in  the  performance  of  his  duties,  when  the  engine  was 
within  125  yards  of  the  switch,  to  change  which  was  his  next 
duty;  that  in  discharging  that  duty  in  the  customary  and  most 
speedy  and  convenient  way  he  would  have  used  the  handhold  on 
the  manhole  cover  in  going  down  the  ladder  at  the  end  of  the 
tender,  preparatory  to  getting  on  the  ground  to  change  the 
switch ;  and  that  while  thus  using  the  handholC;  the  other  hinee  in 
the  manhole  cover  was  broken,  and  by  reason  thereof  he  fell,  or 
was  thrown,  in  front  of  the  backing  engine  and  tender  and  killed. 
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Upon  all  the  facts  and  circumstances  of  the  case,  considered  as 
on  a  demurrer  to  the  evidence,  we  cannot  say  as  a  matter  of 
law  that  the  injury  complained  of  was  not  more  naturally  to  be 
attributed  to  the  negligence  of  the  defendant  than  to  any  other 
cause.  A  plaintiff  in  an  action  to  j'ecover  damages  for  personal 
injuries  is  no  more  required  to  prove  his  case  beyond  a  reason- 
able doubt  than  in  any  other  civil  action.  All  that  he  is  required 
to  do  to  make  out  a  prima  facie  case  is  to  make  it  appear  to  be 
more  probable  that  the  injury  was  the  proximate  result  of  the 
defendant's  negligence  than  from  any  other  cause.  Griffin  v,  Bos- 
ton, etc..  R.  Co.  (Mass.)  19  N.  E.  166,  1  L.  R.  A.  698,  12  Am.  St. 
Rep.  526 ;  Labatt  on  Master  &  Servant,  §  835 ;  Marshall  v.  Valley 
R.  Co.,  99  Va.  798,  805,  34  S.  E.  455 ;  Va.  Iron  C.  &  C.  Co.  v. 
Tomlinson,  104  Va.  — ;  51  S.  E.  362,  364 ;  Choctaw,  etc.,  R.  Co.  v, 
.McDade.  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96. 

It  is  insisted  by  the  defendant  that,  even  if  it  was  guilty  of 
negligence  in  failing  to  exercise  ordinary  care  to  maintain  the 
manhole  cover  in  a  reasonably  safe  condition  and  the  plaintiff's 
intestate  had  the  right  to  make  use  of  the  handhold  thereon  in 
^tting  off  the  tender,  he  was  guilty  of  contributory  negligence 
in  attempting  to  do  so  under  the  facts  and  circumstances  of  the 
case. 

Without  discussing  further  the  evidence  in  the  case,  and  the 
proper  inferences  which  the  jury  might  have  drawn  from  the  facts 
and  circumstances  proved,  it  is  sufficient  to  say  that  we  are  clearly 
of  the  opinion  that,  if  the  jury  had  found  that  the  plaintiff's  in- 
testate was  not  guilty  of  contributory  negligence,  the  court  could 
not  have  set  aside  the  verdict  because  contrary  to  the  evidence. 
We  are  of  opinion,  therefore,  that,  since  the  jury  might  have  found 
for  the  plaintiff  upon  both  the  question  of  negligence  and  of 
contributory  negligence,  we  must  so  find. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  this 
court  will  enter  such  judgment  as  that  court  ought  to  have 
entered. 


Wise  Terminal  Co.  v,  McCormick. 

(Supreme   Court  of  Appeals  of  Virginia,   Sept.   14,  1905.) 

[50  S.   E.   Rep.   731.] 

Master  and  Servant — Injuries  to  Servant — Railroads — Negligence.'*' 

—Where  plaintiff,  a  brakeman  in  defendant's  employ,  was  injured 
while  attempting  to  board  defendant's  sole  locomotive  at  a  time  when 
plaintiff  was  off  duty,  and  when  there  was  no  reason  to  suppf)se  that 
any  one  was  in  the  vicinity  or  would  attempt  to  get  upon  thi' 
enjdne,  defendant  was  not  negligent  in  leaving  an  oil  can  used  by 
the  engine  hostler  on  the  footboard  of  the  engine,  or  in  not  havinj4 
a  rule  forbidding  such  obstruction. 

*See  generally,  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng.  R. 
Cas.,  X.  S.,  236. 
For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
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Same — Absence  of  Lights — ^Proximate  Cause.f — Where,  in  an  action 
for  injuries  to  a  servant  while  attempting  to  board  an  engfine, 
plaintiff  testified  that  he  both  saw  and  heard  the  engine  coming 
toward  him  prior  to  the  accident,  defendant  was  not  negligent  in 
failing  to  have  marking  lights  on  the  rear  of  the  tender. 

Evidence— Speed — Expert  Testimony.t — ^The  speed  of  a  train  and 
within  what  distance  it  could  be  stopped  are  questions  on  which 
expert  testimony  cannot  be  introduced,  unless  based  on  the  operation 
of  cars  or  engines  of  similar  construction  and  equipment  under  like 
circumstances. 

Master  and  Servant — Injuries  to  Servant — Railroads — ^Contribu* 
tory  Negligence.§ — Where  plaintiff,  without  necessity,  after  the 
termination  of  his  service  for  the  day,  went  to  defendant's  railroad 
yard  to  give  the  watchman  a  coach  key,  and  for  that  purpose  stood 
in  the  middle  of  the  track  when  he  knew  the  engine  was  approaching 
him  backwards,  and  attempted  to  get  on  the  footboard  in  the  rear, 
when  he  slipped  and  was  injured,  he  was  guilty  of  contributory  neg^ii- 
gence,  precluding  a  recovery. 

Same — Discovered  Peril. — In  an  action  for  injuries  to  a  brake- 
man  while  attempting  to  board  the  tender  of  an  engine  approaching 
him  at  night,  evidence  held  insufficient  to  entitle  plaintiff  to  recover 

the  master  for  injuries  received  by  his  employees  while  not  on  duty, 
see  foot-note  appended  to  Shadoan's  Adm'r  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  (Ky.),  14  R.  R.  R.  280,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  280. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Dean  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  16  R.  R.  R.  237,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  237;  foot-notes  appended  to  Birmingham  Ry. 
Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R.  191,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191;  Snow  v.  New  York,  etc.,  R.  Co.  (Mass.),  15 
R.  R.  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  47;  Illinois  Cent  R.  Co.  v. 
Mcintosh  (Ky.),  14  R.  R.  R.  739,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  739: 
Glassey  v.  Worcester  Con.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  736,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  736. 

tSee  foot-note  appended  to  Schutz  v.  Union  Ry.  Co.  (N.  Y.),  15 
R.  R.  R.  777,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  777. 

§Kor  the  authorities  in  this  series  on  the  question  whether  there 
can  be  recovery  for  injuries  to  employees  caused  by  their  attempts 
to  board  moving  cars  or  engines,  see  extensive  note  appended  to 
Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.).  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  300;  McCabe  v.  Montana  Cent.  Ry.  Co.  (Mont.),  13  R.  R."  R.  564, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564  (attempting  to  mount  moving  en- 
gine near  switch  stand  too  close  to  track) ;  Southern  Ry.  Co.  in  Miss. 
V.  Williams  (Miss.),  12  R.  R.  R.  90,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  90; 
note,  12  R.  R.  R.  377,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  377  (in  obedience 
to  order);  McDonnald  v.  Washington  &  C.  R.  Ry.  Co.  (Wash.),  8 
R.  R.  R.  593,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  593  (question  for  jury 
where  conductor  boarding  moving  train  was  struck  by  post  of  cattle 
guard);  Kansas  City  S.  Ry.  Co.  v.  Billingslea  (C.  C.  A.),  5  R.  R.  R. 
167,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  167  (switchman  mounting  moving 
train  in  yard);  Chattanooga  Elec.  Ry.  Co.  v.  Lawson  (Tenn.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  669  (boarding  moving  car  in  obedience  to 
foreman's  order  is  not  contributory  negligence  per  se  on  part  of 
employee);  Donahue  v.  Boston  &  M.  R.  R.  (Mass.),  20  Am.  &  En^. 
R.  Cas.,  N.  S.,  526  (jumping  on  moving  engine,  question  for  jury). 

For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  boarding  moving  cars  or  engine*; 
see  extensive  note,  12  R.  R.  R.  197,  35  Am.  &  Eng.  R.  Cas.,  X.  S.,  197 
(obedience  to  orders). 
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on  the  theory  that  the  man  in  charge  of  the  engine  was  negligent 
in  failing  to  stop  the  same  after  he  discovered  plaintiff's  danger. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  W.  B.  McCormick  against  the  Wise  Terminal  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  brings 
error.    Reversed. 

Ayers  &  Fulton  and  Bullitt  &  Kelly,  for  plaintiff  in  error. 
William  H,  Werth,  for  defendant  in  error. 

Cardwell,  J.  The  defendant  in  error,  W.  B.  McCormick, 
brought  this  action  and  recovered  in  the  circuit  court  of  Wise 
county  a  verdict  and  judgment  against  the  plaintiff  in  error, 
Wise  Terminal  Company,  which  was  the  defendant  in  the  court 
below,  for  $5,000  as  damages  for  personal  injuries  alleged  to  have 
been  inflicted  upon  him  by  the  negligence  of  the  defendant  com- 
pany. 

In  the  view  taken  by  this  court,  there  was  a  total  failure  on  the 
part  of  the  plaintiff  to  trace  actionable  negligence  to  the  de- 
fendant company,  and  in  no  aspect  of  the  case  was  he  entitled  to 
a  verdict.  Therefore  it  is  unnecessary  to  notice  in  detail  the 
numerous  assignments  of  error,  other  than  the  refusal  of  the 
trial  court  to  set  aside  the  verdict  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence. 

The  Wise  Terminal  Company  operates  a  line  of  railroad  about 
six  miles  in  length,  extending  from  the  town  of  Glamorgan,  in 
Wise  county,  to  the  town  of  Norton,  in  the  same  county.  The 
business  conducted  by  the  company,  at  the  time  of  the  injuries 
received  by  the  plaintiff,  consisted  of  two  passenger  trains  be- 
tween the  two  points  named,  one  in  the  morning,  and  the  other 
in  the  evening,  and  the  carrying  of  freight  between  the  same 
points. 

In  carrying  on  this  business,  the  defendant  company  found  it 
necessary  to  purchase  and  use  only  one  engine  and  one  passenger 
car;  the  freight  cars  being  furnished  by  connecting  roads.  The 
engine  used,  though  secondhand,  was  duly  inspected  before  it 
was  purchased  by  the  defendant  company  by  competent  inspect- 
ors, and  pronounced  reasonably  safe  and  suitable  for  the  work 
required  of  it — in  fact,  according  to  the  undisputed  evidence  in 
the  case,  was  more  desirable  and  much  safer  on  the  new  road- 
bed which  the  defendant  company  was  operating  than  a  new 
engine  would  have  been.  The  defendant  company  employed 
competent  men  to  manage  and  conduct  its  business,  and  among 
others  of  its  employees  was  the  plaintiff,  McCormick,  who  was 
a  brakeman,  well  versed  in  railroad  rules,  who  usually  performed 
his  duties  reasonably  well,  but  had  fallen  into  the  habit  of  drink- 
ing ardent  spirits  to  excess  at  times.  His  duties  were  those  of 
an  ordinary  brakeman,  and  to  keep  one  of  the  two  keys  to  the 
passenger  coach  from  the  time  he  went  on  duty  at  7  o'clock  a.  m. 
till  about  7:30  p.  m.,  when  he  was  to  lock  the  passenger  coach  and 
deliver  the  key  to  another  employee,  Taylor,  and  thereupon  his 
(McCormick's)  duties  and  emplo>Tnent  ceased  for  the  day,  and 
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it  became  the  duty  of  Taylor,  as  the  night  watchman  (or  "hos- 
tler"), to  take  charge  of  the  engine  and  passenger  coach  and 
keep  them  in  charge  during  the  night.  He  (Taylor)  was  also 
to  clean,  oil,  sand,  water,  and  coal  the  engine,  clean  up  the 
passenger  coach,  and  have  them  ready  for  the  first  passenger 
run  from  Glamorgan  to  Norton  the  next  morning.  No  one  be- 
sides Taylor  had  anything  to  do  with  the  engine  or  passenger 
coach  after  the  last  or  night  passenger  run  from  Norton  to 
Glamorgan  was  completed;  the  engine  and  passenger  coach  re- 
maining at  Glamorgan  for  the  night  in  the  exclusive  custody  and 
control  of  Taylor,  with  no  reason  whatever  for  him  to  expect 
any  one  to  come  about  them.  There  was  no  regular  roundhouse 
for  the  protection  and  care  of  this  one  engine,  and  in  the  per- 
formance of  his  duties  in  cleaning  said  engine  and  getting  the 
same  ready  for  duty  on  the  road  early  next  morning  it  became 
necessary  to  use  kerosene  oil,  and  for  this  purpose  there  was 
kept  in  the  passenger  coach  a  five-gallon  can  of  such  oil,  which 
Taylor,  the  night  watchman,  would  use  and  then  return  to  its 
place  in  the  passenger  coach.  The  road  being  new  and  the 
grounds  muddy,  it  frequently  became  nece^ary  for  the  night 
watchman  in  the  performance  of  his  duties  to  detach  the  engine 
and  take  it  to  a  certain  switch  in  the  yard,  where,  on  account  of 
the  increased  width  of  the  level  space  at  the  switch,  he  could 
stand  the  engine  and  more  easily  and  with  less  contact  with  the 
mud  get  around  it  and  do  the  necessary  cleaning  and  other  work 
upon  it.  After  the  necessary  cleaning  and  oiling  was  done  the 
night  watchman  would  take  the  engine  back  down  the  main 
track,  respectively,  to  the  places  where  he  could  sand,  coal,  and 
oil  it  and  then  attach  it  to  the  passenger  coach,  to  be  followed  by 
sweeping  out  the  passenger  coach  and  otherwise  putting  it  in 
proper  condition  for  the  first  passenger  run,  leaving  Glamorgan 
about  7  o'clock  the  next  morning ;  the  night  watchman  remaining 
in  charge  until  the  next  morning,  when  he  delivered  the  engine 
and  coach  to  the  crew  which  made  the  runs  between  Glamorgan 
and  Norton,  said  crew  including  the  plaintiflf,  McCormick,  who 
had  no  duties  or  business  on  the  engine  or  coach  from  about  7 :30 
o'clock  p.  m.  the  previous  evening  until  7  o'clock  the  next  morn- 
ing. When  the  night  watchman  would  get  his  engine  clean  and 
start  it  back  for  sand,  water,  and  coal,  and  to  be  attached  to  the 
passenger  coach,  he  would  of  necessit}'  place  the  oil  can  on  a 
certain  step  affixed  to  the  rear  end  of  the  tender  of  the  engine 
and  extending  entirely  across  the  tender,  which  was,  according 
to  the  evidence,  the  only  place  where  the  oil  can  could  be  sgifely 
placed  while  carrying  it  back  to  its  final  destination  in  the  pas- 
senger coach,  and  it  was  the  custom  to  so  carry  it  from  the 
passenger  coach  to  the  point  where  the  engine  was  cleaned  and 
oiled,  and  back  to  the  passenger  coach  when  the  work  of  clean- 
ing and  oiling  the  engine  had  been  done.  Of  the  two  keys  to 
the  passenger  coach  mentioned,  the  watchman  had  one,  and  it 
was  therefore  no  impediment  to  him  in  the  discharge  of  his 
duties,  if  ^McCormick,  the  plaintiflf,  did  not  deliver  the  other  key 
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to  him  when  he  went  off  duty  until  the  next  morning;  hence 
there  was  no  actual  necessity  for  McCormick,  when  he  went  off 
duty,  to  give  the  key  he  held  to  the  night  watchman,  and  the 
only  reasons  for  his  doing  so  were  ( 1 )  that  he  would  be  observing 
the  rules,  and  (2)  that  there  would  be  less  risk  of  some  outsider 
getting  hold  of  the  key,  if  given  to  the  night  watchman,  who  re- 
mained on  duty  and  awake  all  night.  There  were  no  lights  on 
the  rear  or  tender  of  the  engine,  and  none  were  necessary,  as  no 
one  was  expected  or  allowed  to  attempt  to  get  on  the  engine  while 
it  was  off  duty  and  in  the  charge  of  the  night  watchman.  As 
there  was  but  one  engine  to  move  in  the  yard,  there  was  no 
danger  of  a  collision  by  reason  of  the  absence  of  lights  or  "mark- 
ers" on  it,  and  therefore  the  reason  why  standard  roads  with  a 
number  of  engines  and  trains  constantly  moving  have  these  lights 
or  "markers"  did  not  apply.  The  step  that  ran  across  the  rear 
end  of  the  tender,  and  on  which  the  oil  can  was  usually  placed,  as 
stated,  was  a  board  about  9  inches  wide,  and  about  1>1 
inches  thick,  and  about  17  or  18  inches  high  from  the  track,  and 
some  8  or  9  inches  higher  than  the  usual  height  of  such  steps. 
Just  why  this  was  so  the  evidence  does  not  disclose,  but  it  does 
appear  that  the  danger  in  attempting  to  board  the  engine  by  get- 
ting on  said  step  would  be  far  greater  than  if  it  had  been  of  the 
ordinary  height,  8  or  9  inches,  a  fact  which,  by  reason  of  his  ex- 
perience, was  well  known  to  McCormick,  The  engine  while  in 
use  on  the  road  was  not  fully  equipped  with  an  air  brake,  though 
the  tender  was  so  equipped,  and  from  this  the  air  could  be  made 
to  operate  and  control  the  other  parts  of  the  train,  and,  as  no 
great  speed  was  required  or  attained  in  the  handling  of  the  de- 
fendant company's  trains,  this  equipment  was  all  that  was  neces- 
sary, but  after  the  day's  work  was  over  even  the  air  brake  on  the 
tender  was  not  required  nor  used,  and  the  air  valve  was  cut  off 
and  the  engine  controlled  in  the  few  movements  it  made  on  the 
yard  during  the  night  by  the  steam  brake  and  reverse  lever. 
This  was  customary  with  all  roads,  and  was  uniformly  followed 
in  the  handling  of  the  engine  in  question  on  the  yard  of  the  de- 
fendant company,  and  that  there  was  no  real  necessity  to  use  air 
brakes  when  being  so  handled  is  apparent. 

On  July  6,  1903,  the  last  passenger  run  from  Norton  to  Gla- 
morgan was  made,  and  the  engine,  as  usual,  turned  over  to  the 
night  watchman,  Taylor,  in  its  usual  condition ;  i.  e.,  with  the  air 
valve  closed.  McCormick,  however,  for  some  reason  forgot  to 
turn  over  to  Taylor  the  key  to  the  passenger  coach  that  was  in 
his  possession,  and  which  it  was  his  duty  to  have  delivered  to 
Taylor  on  the  completion  of  the  run,  about  8  o'clock  p.  m.,  and 
which  duty  McCormick  generally  performed  and  had  been  remiss 
in  doing  but  a  few  times  before.  In  his  examination  in  chief  in 
this  case  he  started  out  to  excuse  his  omission  on  this  occasion 
by  the  statement  that  on  arriving  at  Glamorgan  and  going  off 
duty  for  the  night  he  did  not  see  Taylor,  but  on  cross-examina- 
tion he  frankly  admits  that  he  simply  '*forgot"  it.  He  claims 
that  he  occupied  the  time  between  8  o'clock  p.  m.  and  midnight 
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in  writing  two  letters  and  in  reading  a  newspaper,  when  he  dis- 
covered that  he  had  failed  to  deliver  the  key  to  Taylor,  as  he 
should  have  done  on  arrival  of  the  train,  and  that  he  then  had  it 
in  his  pocket,  and,  although  there  was  no  necessity  for  his  doing 
so,  so  far  as  enabling  Taylor  to  get  into  the  coach  was  con- 
cerned, he  started  out  in  quest  of  Taylor  to  deliver  to  him  the 
key. 

Taylor,  as  usual,  had  taken  the  engine  up  to  the  switch  above 
referred  to  for  the  purpose  of  cleaning  and  oiling  it,  and  Mc- 
Cormick  claims  that,  when  he  came  down  looking  for  Taylor  to 
give  him  the  key,  he  went  up  to  the  engine  and  could  not  dis- 
cover him  there.  He  does  not  claim  to  have  called  for  Taylor, 
but  only  that  he  glanced  around  to  see  if  he  was  at  the  engine. 
After  failing  to  see  Taylor  on  the  engine,  McCormick  went  down 
the  track  to  a  point  under  or  near  what  is  known  in  the  record  as 
the  "Larry  Trestle,"  and  there,  observing  that  the  engine  was 
rolling  towards  him,  he  stopped  in  the  middle  of  the  track  for 
the  purpose  of  boarding  the  tender  (which  was  in  front,  as  the 
engine  was  moving  backward)  by  getting  on  the  step  across  the 
same,  and  when  the  tender  rolled  on  down  he  made  the  attempt 
to  so  board  the  tender,  but  in  doing  so,  as  he  claims,  his  foot 
struck  the  oil  can  which  Taylor  had  placed  on  the  step,  and  it 
caused  him  to  fall  under  the  tender,  and  the  tender  and  engine 
ran  over  him  inflicting  such  injuries  that  his  right  arm  and 
right  leg  had  to  be  amputated.  He  claims  that,  when  he  saw 
he  was  falling,  he  commenced  hallooing,  that  he  caught  with  his 
hands  on  the  end  of  the  tender  and  was  dragged  a  few  feet,  when 
his  hold  broke  and  the  tender  and  the  engine  passed  over  him, 
the  latter  passing  him  a  few  feet  before  it  stopped ;  but  he  does 
not  undertake  to  state  definitely  the  distance  the  engine  ran  after 
he  fell  or  after  the  accident,  which  was  quite  natural  under  the 
circumstances. 

The  theories  upon  which  the  plaintiff  grounds  his  claim  to 
damages  were  ( 1 )  that  Taylor,  the  night  watchman,  was  incom- 
petent to  perform  the  duties  intrusted  to  him;  (2)  that  Taylor 
was  negligent  in  placing  the  oil  can  on  the  step  across  the  front 
of  the  tender;  (3)  that  the  engine  was  not  suitably  equipped 
with  air  brakes  and  was  not  properly  lighted;  and  (4)  that  Tay- 
lor did  not  stop  the  engine  as  soon  as  he  ought  to  have  done  after 
plaintiff  fell  under  it. 

There  was  practically  no  effort  made  in  the  introduction  of  the 
evidence  to  sustain  the  allegation  of  the  declaration  that  the 
defendant  company  was  negligent  in  using  a  secondhand  engine, 
nor  as  to  the  incompetency  of  Taylor,  the  night  watchman. 
With  reference  to  the  placing  of  the  oil  can  on  the  step,  or  the 
lack  of  lights  or  air  brakes  on  the  engine,  there  is  absolutely  no 
evidence  in  the  record  from  which  to  impute  to  the  defendant 
company  any  negligence  whatever.  Therefore  the  instructions 
to  the  jury,  from  1  to  9,  inclusive,  given  for  the  plaintiff,  all  of 
which  were  in  one  form  or  another  predicated  upon  the  supposed 
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negligence  of  the  defendant  company  in  the  respect  mentioned 
upon  famih'ar  principles,  ought  not  to  have  been  given. 

It  is  a  fundamental  principle  of  negligence  that  one  charged 
therewith   must   have   done  something  which  he  knew  or  had 
reason  to  believe  might  cause  an  injury  to  some  one  else,  and 
nnless  this  is  proven  negligence  cannot  be  imputed. 

In  addition  to  plaintiff's  own  evidence,  showing  conclusively 
that  no  one  had  any  business  on  the  step  or  footboard  across 
the  rear  end  of  the  tender  after  the  train  came  in  and  the  engine 
was  turned  over  to  Taylor,  the  uncontradicted  statement  of  Tay- 
lor is  that  no  one  had  any  business  there,  so  far  as  he  knew,  and 
therefore  he  ivas  not  looking  for  anybody  about  the  engine  or  on 
the  track. 

At  one  point  it  is  alleged  and  argued  that  the  negligence  of 
the  defendant  company  with  respect  to  the  oil  can  consisted  in  a 
violation  of  a  rule  against  putting  such  an  obstruction  on  the 
stq>  of  the  eng;ine,  and  at  another  that  the  negligence  consisted  in 
not  having-  such  a  rule.  Either  contention  might  have  been 
plausibly  made,  if  the  accident  out  of  which  this  suit  arises  had 
occurred  at  a  time  and  place  when  and  where  there  was  any 
reason  whatever  to  expect  that  any  one  would  attempt  to  get 
upon  the  step  or  footboard  of  the  engine  in  question ;  but  that  is 
not  the  case  here.  Moreover,  the  plaintiff  himself  testifies  that 
he  had  with  him  a  regular  railroad  lantern,  which  he  admits 
afforded  him  sufficient  light  to  see  the  small  iron  handhold  on 
the  end  of  the  tender,  which  he  got  hold  of  or  attempted  to 
get  hold  of ;  yet  he  tries,  as  it  would  seem,  to  leave  the  impression 
that  the  lantern  did  not  afford  him  sufficient  light  to  see  the 
five-gallon  oil  can  on  the  step,  and,  accepting  this  as  true,  it  but 
adds  to  the  strength  of  the  proof  his  evidence  affords  of  his  own 
gross  negligence,  proximately  causing  the  injuries  for  which  he 
sues,  or  at  least  contributing  thereto. 

It  is  also  show^n  in  the  evidence  that,  while  the  engine  is  mov- 
ing to  and  fro  at  work  on  the  yard  at  night,  colored  lights  arc 
set  back  on  the  tender,  so  that  the  edge  of  the  tender  throws  a 
shadow   dow^n    immediately  around  the  tender  and  no  light  is 
thrown  on  the  step  or  footboard.     These  lights  are  only  put  on 
the  engine  as  "markers" ;  i.  e.,  for  the  purpose  of  indicating  to 
people  and  trainmen  the  location  of  the  engine,  and  not  for  the 
purpose  of  enabling  them  to  get  upon  the  engine.    Their  absence 
from  the  engine  on  the  night  of  this  accident,  even  if  under  the  cir- 
cumstances they  should  have  been  there,  could  not  by  any  possibil- 
ity have  contributed  to  the  accident,  since  the  plaintiff  himself 
testifies  that  he  both  heard  and  saw  the  engine  coming  towards 
him.    It  also  clearly  appears,  there  being  really  no  evidence  to  the 
contrar>%  that  with  the  air  valve  shut  off,  which  was  the  case, 
the  engine  could  have  been  stopped  without  the  air  brakes  as 
quickly  and  within  the  same  distance  by  reversing  and  giving 
tile  engine  steam. 

A  number  of  witnesses  were  permitted  to  give  opinions  in  an- 
swer  to    hypothetical   questions   which   assumed   facts   concern- 
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ing  the  speed  of  the  engine  at  the  time  the  plaintiff  was  injured, 
and  within  what  distance  it  could  have  been  stopped  after  Taylor 
had  notice  of  the  plaintiff's  peril,  when  these  facts  had  not  been 
and  never  were  proved  in  the  case;  but  we  deem  it  unnecessarv' 
to  comment  on  this  evidence  further  than  to  say  that  it  was,  under 
the  circumstances,  irrelevant  and  incompetent.  The  speed  at 
v/hich  a  train  was  moving  or  within  what  distance  it  could  be 
stopped  are  questions  of  actual  facts,  and  expert  testimony 
thereon  can  under  no  circumstances  be  introduced,  unless  based 
upon  the  operation  of  cars  or  engines  of  a  similar  construction 
and  equipment  and  under  like  conditions.  Richmond  Pass.,  etc., 
Co.  V,  Rack's  AdnVr,  101  Va.  487,  7  R.  R.  R.  615,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  615,  44  S.  E.  709. 

The  remaining  question  in  the  case  is  whether  or  not  Taylor, 
after  he  knew  or  had  notice  of  plaintiff's  peril,  exercised  ordinary 
care  to  prevent  the  injuries  to  him? 

We  do  not  attach  any  importance  to  the  question  whether  the 
plaintiff  was  upon  the  track  of  the  defendant  company  on  the 
night  of  his  accident  as  an  employee,  or  a  stranger,  or  a  tres- 
passer. Conceding  that  it  was  his  duty,  as  is  so  earnestly  con- 
tended, to  deliver  the  key  to  Taylor  when  he  found  it  in  his 
pocket  several  hours  after  he  should  have  so  delivered  it,  and 
that  he  was  properly  in  the  yard  of  the  defendant  company  for 
that  purpose  as  an  employee,  the  question  remains  whether  there 
was  reasonable  and  proper  cause  for  him  to  step  in  the  middle 
of  the  track  to  await  the  approach  of  the  engine  to  him  and  then 
attempt  to  mount  the  step  across  the  front  of  the  tender  from 
the  middle  of  the  track,  without  sufficient  light  to  enable  him 
safely  to  do  so,  as  he  insists. 

It  was  neither  reasonably  necessary  nor  proper  for  him  to  take 
the  risk  in  the  performance  of  the  dutv  resting  upon  him  to  deliver 
the  key  to  Taylor.  Thomp.  Neg.  §§  3748,  3749,  4988 ;  Bertha  Zinc 
Works  V,  Martin,  93  Va.  791,  22  S.  E.  869.  He  admits  thac, 
if  he  had  safely  gotten  upon  the  step,  he  could  not  have  delivered 
the  key  from  there  to  Taylor,  who  was  in  the  cab  of  the  engine, 
but  would  have  had  to  ride  on  the  step  down  to  where  the  engine 
was  to  stop  at  the  coach,  a  distance  less  than  200  feet,  before  he 
could  accomplish  his  purpose.  Obviously,  he  could  have  avoided 
the  hazardous  and  dangerous  undertaking  to  board  this  engine, 
as  he  did,  by  walking  down  to  where  the  engine  was  to  stop, 
as  he  knew,  and  it  is  conceded  that  he  might  have  gotten  upon 
the  step  of  the  tender  from  the  side  of  the  track,  or  could  have 
stood  outside  of  the  track,  clear  of  all  danger,  and  handed  the 
key  to  Taylor  as  he  passed.  His  only  excuse  for  not  pursuing 
one  or  the  other  of  these  obviously  safe  courses  is  that  there 
was  a  ditch  on  each  side  of  the  track  in  which  there  was  some 
water.  Yet,  on  cross-examination,  when  pressed  to  answer 
whether,  in  crossing  this  ditch  to  get  in  the  middle  of  the  track, 
he  did  not  get  mud  on  his  feet  which  caused  him  to  slip  and  fall 
when  he  attempted  to  board  the  engine,  he  stated,  **No" ;  that  he 
"stepped"  over  the  ditch. 
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Xo  principle  of  law  is  better  established  than  that  "where  an 
employee  is  confronted  with  two  methods  of  performing  work, 
the  one  safe  and  the  other  dangerous,  he  owes  a  positive  duty 
to  his  employer  to  pursue  the  safe  method,  irrespective  of  the 
d^n^ee  of  danger  which  may  be  involved  in  the  unsafe  method, 
and  any  departure  from  the  path  of  safety  will  prevent  his  re- 
coverv',  if  he  is  injured."  Street's  Adm'r  v.  X.  &  W.  R.  Co., 
101  Va.  746,  9  R.  R.  R.  43,  32  Am.  &  Eng.  R.  Cas.,  X.  S.,  43, 

45  S.  E.  284,  and  authorities  cited;  Xewport  Xews,  etc.,  Co.  z\ 
Beaumeister,  102  Va.  678,  47  S.  E.  821. 

Accepting  his  statement  as  true,  notwithstanding  the  strong 
proof  to  the  contrar>',  that  he  was  sober  when  he  attempted  to 
board  the  engine  as  he  did,  the  fact  of  the  plaintiff's  gross  negli- 
gence so  clearly  appears  that  his  case  is  put  beyond  the  possi- 
bilit\'  that  reasonably  fair-minded  men  might  differ  as  to  whether 
or  not  his  negligence  contributed  directly  to  his  own  injur>'. 

This  being  the  situation  at  the  beginning  of  the  occurrences, 
when  plaintiff  attempted  to  board  the  engine  and  fell  under  it, 
the  law  is  equally  well  settled  as  to  the  liability  of  nonliability 
of  the  defendant  company  for  the  injuries  he  sustained. 

"One  who  is  injured  by  the  mere  negligence  of  another  cannot 
recover  any  compensation  for  his  injury,  if  he  by  his  own  ordinary 
negligence  or  willful  wrong  contributed  to  produce  the  injury 
of  which  he  complains,  so  that,  but  for  his  concurring  and  co- 
operating fault,  the  injur\'  would  not  have  happened,  except  where 
the  direct  cause  of  the  injury  is  the  omission  of  the  other  party, 
after  becoming  aware  of  the  injured  party's  negligence,  to  use  a 
proper  degree  of  care  to  avoid  the  consequences  of  such  negli- 
gence.''    Dun  V.  S.  &  R.  R.  Co.,  78  Va.  645.  49  Am.  Rep.  38^. 

The  opinion  in  that  case,  by  Lacy,  J.,  says:  **That  a  person 
who  by  his  own  default  has  brought  upon  himself  a  loss  or  an 
injury  can  claim  no  loss  or  compensation  for  it  from  another 
is  a  principle  of  universal  application ;  and  it  is  equally  true  that, 
if  his  imprudence  or  negligence  has  so  materially  contributed  to 
the  loss  or  the  injury  that,  but  for  such  imprudence  or  neglic^ence, 
it  would  not  have  occurred,  he  can  claim  no  recompense  from 
another  who  has  been  instrumental  in  causing  it,  unless  the 
'atter,  upon  the  discovery  of  the  danger  into  which  the  party  iiad 
brought  himself  by  his  own  fault,  could,  by  the  use  of  such 
diligence  as  the  extent  of  the  danger  and  the  nature  of  the  threat- 
ened injur}'  required,  have  avoided  the  occurrence.  Hutchinson 
on  Carriers,  pp.  502,  505." 

This  principle  of  law  is  clearly  discussed,  and  many  of  the 
authorities  bearing  upon  it  reviewed,  in  the  opinion  by  Buchanan, 
J.,  in  the  late  case  of  Richmond  Pass.,  etc.,  Co.  v.  Gordon,  102 
Va.  498,  11  R.  R.  R.  260,  34  Am.  &  Eng.  R.  Cas.,  X.  S..  260, 

46  S.  E.  772. 

The  principle  was  applied  in  Dun  z'.  S.  &  R.  Rd.  Co..  supra, 
where  the  suit  was  by  a  passenger  suing  for  an  injur}-  sustained 
while  rightfully  on  board  of  one  of  the  defendant's  passenger 
trains,  and  to  whom  the  defendant  owed  the  highest  degree  of 
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care,  and  what  was  said  in  the  opinion  and  by  the  text-writer 
cited  applies  with  greater  force  to  a  case  such  as  we  have  under 
consideration,  since,  although  conceding  that  the  plaintiff  was  in 
the  line  of  his  duty  when  he  went  to  deliver  the  key  to  Taylor, 
the  night  watchman,  the  well-established  principle  that  in  enter- 
ing the  employ  of  the  master  he  assumed  the  risks  ordinarily 
incident  to  the  duties  to  be  performed  also  applies,  and  also  the 
further  principle  that  it  is  as  much  the  duty  of  the  servant  to 
provide  for  his  own  safety  from  such  dangers  as  are  know  to  him, 
or  are  discernible  by  ordinary  care  on  his  part,  as  it  is  the 
master's  duty  to  provide  for  him  (Russell  Creek  C.  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614),  and  that  where  an  employee  is  con- 
fronted with  two  methods  of  performing  work,  the  one  safe  and 
the  other  dangerous,  he  owes  a  positive  duty  to  his  employer 
to  pursue  the  safe  method,  irrespective  of  the  degree  of  danger 
which  may  be  involved  in  the  unsafe  method,  etc.  ( Street's  Adm'r 
V.  N.  &  W.  R.  Co.,  supra;  Bowers  v.  Bristol  Gas  &  Elec.  Co., 
100  Va.  533,  42  S.  E.  296,  and  authorities  cited). 

"The  extent  of  a  person's  duties  is  to  be  determined  by  a  con- 
sideration of  the  circumstances  in  which  he  is  placed.  The  law 
imposes  duties  upon  men  according  to  the  circumstances  in  which 
they  are  called  to  act."  It  is  true  that,  "when  the  facts  are 
disputed,  the  question  of  negligence  is  a  mixed  question  of  law 
and  fact.  The  jury  must  ascertain  the  facts,  and  the  judge  must 
instruct  them  as  to  the  rule  of  law  which  they  are  to  apply  to  the 
facts  as  they  may  find  them.  Where,  however,  the  direct  fact 
ir  issue  is  ascertained  by  undisputed  evidence,  and  such  fact  is 
decisive  of  the  case,  a  question  of  law  is  raised,  and  the  court 
should  decide  it.  The  jury  has  no  duty  to  perform.  The  issue 
of  negligence  comes  within  the  rule."  Dun  v,  S.  &  R.  R.  Co., 
supra. 

If  we  concede  that  the  tenth  instruction,  given  for  the  plaintiflf 
with  the  view  of  submitting  to  the  jury  the  question  whether  or 
not  Taylor  failed  to  perform  his  duty  after  the  plaintiff  fell 
under  the  engine,  fairly  and  correctly  propounded  that  question,, 
although  it  failed  to  tell  the  jury  that  the  defendant  company 
was  not  liable  unless  Taylor  failed  to  do  his  duty  after  he  knew 
or  had  notice  of  plaintiff's  peril,  we  are  still  of  opinion  that 
the  verdict  of  the  jury  should  have  been  set  aside  on  the  ground 
that  it  is  without  evidence  to  trace  actionable  negligence  to  the 
defendant  company. 

As  to  what  transpired  after  the  plaintiff  fell  under  the  engine 
and  before  the  engine  was  stopped,  which  required  but  a  moment 
of  time,  there  is  but  little  evidence.  The  engine,  including  its 
tender,  was  about  30  feet  long,  and  one  of  the  plaintiff's  witnesses, 
who  evinced  intelligence  to  form  a  correct  opinion  on  that  sub- 
ject,  testified  that  it  could  not  have  been  stopped  in  less  than  a 
length  and  a  half  of  itself,  which  would  mean  45  feet,  and  in  any 
view  of  the  plaintiff's  evidence  it  did  not  run  over  50  feet  after 
the  plaintiff  fell,  to  run  which  distance,  if  going  the  speed  claimed 
by  the  plaintiff,  from  25^  to  3  miles  per  hour,  required  but  a  few 
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seconds.  The  engine  was  unquestionably  stopped  within  the 
distance  of  45  feet,  or  about  that  distance.  The  plaintiff's  state- 
ment is  that  he  tried  to  get  on  the  engine  "right  under  the  Larr> 
Trestle,"  fell,  and  "commenced  hollowing  before  he  hit  the 
ground" ;  that  he  hollowed  "a  dozen  times,  I  expect,"  holding  on 
to  the  step  "for  IS  feet  or  more,"  and  was  "hollowing  for  him 
to  stop  all  the  time" ;  and  he  is  corroborated  as  to  "hollowing" 
by  several  witnesses,  one  of  them  about  150  yards  away  and 
another  in  the  power  house  with  several  engines  in  motion,  but 
qnite  naturally  neither  of  these  witnesses  stated  that  Taylor  heard 
or  could  have  heard  the  "hollowing,"  as  they  did  not  know  and 
could  not  have  known  the  conditions  surrounding  Taylor.  Taylor 
was  in  the  cab,  and  the  engine  was  "drifting"  along,  making  "no 
noise"  other  than  that  that  is  usual  when  an  engine  is  so  moving. 
He  says  that  he  first  heard  the  man  "hollow"  right  under  the 
trestle,  right  under  his  feet,  and  about  the  time  he  heard  his  voice 
he  felt  the  wheels  hitting  him,  and  frankly  admits  that,  when 
he  heard  the  man  under  the  wheels  of  his  engine,  he  became 
''rattled  and  excited,"  and  that  it  was  a  moment  or  two  before 
he  could  think,  but  insists  that  he  stopped  the  engine  as  soon  as 
ii  was  possible  for  him  to  have  done  so,  and  there  is  not  tlie 
slightest  evidence  tending  to  prove  that  he  was  unduly  excited, 
or  to  contradict  the  statement  that  he  did  all  he  could  to  stop 
the  engine  after  hearing  the  man  under  it.  To  hold,  according 
to  plaintiff's  view,  that  Taylor  heard  him  "hollowing"  to  **stop 
the  engine"  and  paid  no  heed  to  his  cries  would  be  to  impute 
to  Taj'lor  a  criminal  intent  to  inflict  an  injury  to  a  man  known 
to  be  in  peril  under  his  engine,  when,  too,  Taylor  was  uninformed 
as  to  the  position  of  the  man,  and  could  not  know  what  was  neces- 
sarv-  to  be  done  for  his  protection.  Such  an  imputation  could  not 
be  justified,  except  upon  the  clearest  and  strongest  proof,  while 
here  it  finds  no  justification  whatever,  although  we  may  accept 
as  true  the  statement  of  the  plaintiff's  father  that  Taylor  told  him 
"tliat  when  he  heard  him  hollow  he  thought  of  the  oil  can  that 
was  sitting  on  the  footboard ;  he  said  that  was  the  first  thing  that 
came  into  his  mind  when  he  heard  him  hollow." 

Ordinarily  it  is  the  party  injured  who  invokes  the  doctrine 
sanctioned  bv  this  court  in  Richmond  Ry.  &  Elec.  Co.  v,  Hudgins, 
100  Va.  409,  41  S.  E.  736,  that  "one  may  not,  by  his  own 
negligence  or  want  of  proper  care,  place  another  in  a  perilous 
situation,  and,  when  sued  for  injuries  resulting  therefrom,  put 
the  burden  on  the  plaintiff  of  showing  that  he  acted  with  reason- 
able care.  Persons  in  great  peril  are  not  required  to  exercise 
the  presence  of  mind  required. of  prudent  men  under  ordinary 
circumstances";  but,  as  it  seems  to  us,  no  good  reason  can  be 
given  why  the  converse  of  the  proposition  is  not  equally  sound. 
Here  the  party  doing  the  injury — i.e.,  the  watchman,  or  acting 
engineer,  Taylor — claims,  and  as  we  think  properly,  that,  having 
been  suddenly  put  into  an  emergency  by  the  negligence  of  the 
plaintiff,  the  latter  could  not  require  of  him  the  wisest  possible 
action.  In  other  words,  if  the  view  of  the  plaintiff  in  this  case 
19  R  R  R— 3 
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be  correct,  A.  by  his  gross  negligence  may  require  action  on 
the  part  of  B.  to  save  him  from  the  consequences  of  his  own 
fault,  and  if  B.  does  not  automatically  and  instantly  do  that 
which  will  conduce  to  his  safety  B.  is  liable.  Having  no  reason 
whatever  to  expect  that  the  plaintiff,  or  any  one  else,  would  on 
a  dark  night  attempt  to  mount  the  engine  in  his  charge  from  the 
middle  of  the  track  in  front,  or  be  on  the  track  where  the  eng^ine 
could  inflict  an  injury  upon  him,  Taylor  was,  by  the  negligence 
of  the  plaintiff,  suddenly  put  into  an  emergency  when  and  where 
the  wisest  possible  action  on  his  part  could  not  be  reasonably 
required  of  him.  "It  would  violate  every  principle  of  justice  or 
law  if  the  defendant  were  compelled  to  foresee  and  provide 
against  that  which  reasonable  men  would  not  expect  to  happen." 
Con.  Brewing  Co.  v,  Doyle,  102  Va.  404,  46  S.  E.  390. 

It  was  a  matter  of  pure  speculation  or  conjecture  as  to  what 
Taylor  could  or  should  have  done  after  the  plaintiff  had  by  his 
own  gross  negligence  gotten  beneath  the  moving  engine,  since 
the  evidence  fails  utterly  to  point  out  any  negligence  on  Taylor's 
part  intervening  between  the  accident  and  the  negligence  of  the 
plaintiff. 

"The  existence  of  negligence  must  not  be  left  entirely  to  con- 
jecture, and  courts  cannot  uphold  the  tentative  conclusions  of 
jurors,  based  upon  no  sure  grounds  of  inference."  N.  &  W. 
R.  Co.  v.  Cromer,  101  Va.  671,  8  R.  R.  R.  371,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  371,  44  S.  E.  898. 

This  is  therefore,  clearly  a  case  where  the  acts  of  the  plaintiff 
and  the  conduct  of  Taylor  were  so  substantially  concurrent  as 
to  render  it  impossible  to  separate  the  conduct  of  the  former 
-from  the  injury  itself,  whereby  plaintiff's  right  of  recovery  is 
precluded.  Seaboard,  etc.,  R.  Co.  v.  Hickey,  102  Va.  394,  46 
S.  E.  392;  Richmond  Trac.  Co.  v,  Martin  (VaJ  9  R.  R.  R.  817, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  817,  45  S.  E.  886,  and  other 
authorities  cited  above. 

For  these  reasons,  we  are  of  opinion  that  the  lower  court 
erred  in  overruling  the  motion  of  the  defendant  company  to 
set  aside  the  verdict,  and  its  judgment  must  be  reversed,  and 
the  case  remanded  for  a  new  trial. 


Chicago,  B.  &  Q.  R.  Co.  z/.  Weber. 

(Supreme  Court  of  Illinois,  Dec.  20,  1905.) 
[76   N.    E.   Rep.   489.] 

Evidence — Documentary — Papers  of  Corporation. — Kurd's  Rev. 
St.  1903,  c.  51,  §  15,  provides  that  papers,  entries,  and  records  of  any 
corporation  may  be  proved  by  a  copy  thereof,  certified  under  the 
hand  of  the  secretary,  clerk,  cashier,  or  other  keeper  thereof,  to 
which  the  seal  of  the  corporation  shall  be  affixed.  Held,  that  the 
papers  therein  mentioned  are  thereby  made  original,  and  not  sec- 
ondary, evidence. 

Same. — A  copy  of  a  lease  by  a  railroad  company  of  its  lines, 
certified  as  required  by  Kurd's  Rev.  St.  1903,  c.  51,  §  15,  and  bearing 
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the  seal  of  the  corporation,  is  admissible  as  a  paper  of  the  corpora- 
Railroads —  Operation  —  Companies  Liable  for  Injuries  —  Evi- 
dence.— In  an  action  for  personal  injuries  against  a  railroad  com- 
pany, a  folder  issued  after  an  alleged  lease  by  it  of  its  lines,  not 
issued  by  the  defendant  nor  authorized  by  it,  but  issued  by  the 
lessee  company,  which  was  not  a  party  to  the  suit,  is  inadmissible  to 
contradict  defendant's  evidence  that  it  had  leased  its  lines  prior  to 
the  time  of  the  injury,  and  leaves  the  question  as  to  such  lease  one  of 
law  for  the  court. 

Same — Process — Service.* — Though  a  lessor  railroad  company 
may  be  liable  for  the  negligence  of  the  servants  of  a  lessee  railroad 
in  operating  it  under  the  lease,  it  does  not  make  the  servants  of  the 
lessee  railroad  servants  of  the  lessor  railroad  for  the  purpose  of  ac- 
cepting servnce,  and  service  of  summons  on  an  agent  of  the  lessee  is 
not  service  against  the  lessor. 
Magnider,  J.,  dissenting. 

Appeal  from  Appellate  Court,  Third  District. 

Action  by  Arthur  A.  Weber,  administrator  of  Frederick  Weber, 
against  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

On  September  29,  1903,  appellee,  as  the  administrator  of  the 
estate  of  Frederick  Weber,  sued  appellant  in  an  action  on  the 
case  for  an  injury  resulting  in  the  death  of  his  decedent  by  such 
decedent  being  struck  by  a  locomotive  and  train  of  cars  on  ap- 
pellant's railroad  near  Quincy,  at  the  crossing  of  a  public  high- 
way. The  declaration  counts  directly  upon  the  negligence  of 
appellant  and  its  servants.  The  summons  bears  the  date  of 
bringing  the  suit,  and  the  sheriff's  return  thereon  was  in  words 
following:  "Not  being  able  to  find  the  president  of  the  within- 
named  the  Chicago,  Burlington  &  Quincy  Railroad  Company,  I 
have  served  the  within  summons  on  the  within-named  the  Chi- 
cago, Burlington  &  Quincv  Railroad  Company  by  reading  the 
same  and  delivering  to  E.  F.  Bradford,  agent  of  the  said  Chicago, 
Burlington  &  Quincy  Railroad  Company,  a  true  copy  of  the 
within,  this  second  day  of  October,  1903."  Appellant  is  incor- 
porated under  the  laws  of  the  state  of  Illinois  as  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  and  will  be  hereafter 
referred  to  as  the  railroad  company.  There  is  also  a  corporation 
incorporated  under  the  laws  of  the  state  of  Iowa  and  doing  busi- 
ness in  this  state  under  the  name  of  Chicago,  Burlington  & 
Quincy  Railway  Company,  which  will  be  hereinafter  referred  to 
as  the  railway  company.  The  defendant  (appellant)  filed  its 
duly  verified  plea  in  abatement,  averring  that  at  the  time  of  the 
serving  of  said  summons  upon  the  defendant  the  said  Bradford 
was  not  the  agent  at  Quincy  or  elsewhere,  and  prayed  that  the 
writ  be  quashed.     Appellee  replied,  tendering  issue  upon  the 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  the  employees  of  a  railroad  company,  see  foot-note  appended  to 
Parrott  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  16  R.  R.  R.  253, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  foot-notes  appended  to  Atlanta 
&  \V.  P.  R.  Co.  V.  West  (Ga.),  14  R.  R.  R.  548,  37  Am.  &  Eng.  R.  Cas., 
K  S.,  548. 
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above  plea,  and  upon  a  trial  by  a  jury  the  issue  was  found  for 
the  plaintiff,  and  his  damages  were  assessed  at  $6,000,  and  the 
court,  after  overruling^  a  motion  for  a  new  trial,  entered  judge- 
ment upon  the  verdict.  Appellarit  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  Third  District,  where  the  judgment  be- 
low was  affirmed,  the  Appellate  Court  requiring  a  remittitur  of 
$2,000,  and  appellant  prosecutes  this  appeal. 

Under  the  plea  in  abatement  three  witnesses  testified  for  ap- 
pellafit  that  they  were  acquainted  with  both  the  railroad  and 
railway  companies.     E.  F.  Bradford,  upon  whom  the  summons 
was  served,  testified  that  he  was  the  general  agent  in  the  traffic 
department  for  certain  territory  in  Illinois  of  the  railway  com- 
pany ;  that  he  had  been  the  agent  from  about  1887  to  December, 
1901,  of  the  railroad  company,  which  up  to  the  latter  date  had 
operated  the  railroad  upon  which  the  appellee's  decedent  was 
alleged  to  have  been  injured;  that  on  December  21,  1901,  the 
railroad  changed  hands,  and  that  from  that  time  to  the  time  of 
said  trial  the  railway  company  had  operated  said  railroad;  that 
said  latter  company,  from  the  date  last  foresaid,  controlled  all 
trains  running  on  said  road,  employed,  paid,  and  discharged  all 
employees,  and  that  all  remittances  of  money,  as  the  receipts  for 
business  of  said  railroad,  were  made  to  said  railway  company; 
and  that  on  October  2,   1903,  when  the  summons  in  this  case 
was  served  on  him,  he  was  not  the  agent  of  the  railroad  com- 
pany.   The  witness  produced,  and  there  was  offered  in  evidence, 
without  objection,  a  circuit  letter  marked  **No.  1,"  dated  Decem- 
ber 16,  1901,  and  received  by  him  December  21,  1901,  signed  by 
the  president  of  the  railway  company,  notifying  the  witness,  as 
an  agent  and  employee  of  the  railroad  company,  that  the  railway 
company,  as  lessee,  had  taken  over  and  would  operate  the  prop- 
erties owned  and  otherwise  controlled  by  the  railroad  company, 
and  that  upon  receipt  of  that  letter  he  proceeded  at  once  to 
change  the  stationery,  billheads,  and  everything  of  that  kind,  by 
using  a  stamp  and  stamping  them  to  read  **railway"  where  the 
word  "railroad"  appeared,  so  as  to  read  "The  Chicago,  Burling- 
ton &  Quincy  Railway  Company,"  under  instructions  received 
so  to  do  from  said  railway  company  until  new  supplies  were 
furnished.    The  witness  further  testified  that  since  December  21, 
1901,  the  railroad  company  had  no  office  in  Quincy,  nor  had  it 
any  agent  there,  and  tliat  from  the  date  of  the  receipt  of  the 
circular  No.  1  he  had  acted  as  the  agent  of  the  railway  com- 
pany, and  not  the  agent  of  the  railroad  company.    Appellant  also 
introduced  Alvin  C.  Anders,  the  freight  agent  of  the  railway 
company  at  Quincy,  who  testified  that  before  the  change  in  the 
companies  he  was  the  freight  agent  of  the  railroad  company, 
but  that  in  December,  1901,  he  received  notice  of  the  change  of 
companies,  and  from  that  time  on  acted  as  the  agent  of  the  rail- 
way company,  and  that  from  that  time  on,  and  at  the  time  of  the 
injury  complained  of,  and  at  the  time  of  bringing  the  suit  in 
question  and  service  of  tlie  summons,  the  railroad  was  being 
operated  by  the  railway  company;  that  he  stamped  the  waybills 
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and  other  blanks  and  stationery  in  his  office  in  December,  1901, 
so  as  to  read  '"railway  company"  instead  of  "railroad  company," 
and  that  the  railroad  company  had  no  agent  at  Quincy  after  De- 
cember,  1901  ;    that    he  was  paid  by  the  railway  company  and 
remitted  all  the  money  to  it.    In  fact,  his  testimony  was  substan- 
tially like  that  of  the  witness  Bradford,  and  need  not  be  further 
averted  to.     Alfred  S.  Ellis,  the  ticket  agent  for  the  railway  com- 
pany at  Quincy,   testified  that  he  had  known  the  railroad  for  20 
years,  during  all  of  which  time  he  had  acted  as  ticket  agent;  that 
he  acted  for  the  railroad  company  up  to  December,  1901,  and  for 
the  railway  company  from  that  time  to  the  time  of  giving  his 
testimony.      He    testified   with  reference  to  the  notification   of 
dmnge  and   receiving:  a  stamp  to  change  the  tickets  by  the  use 
of  the  stamp  so  as  to  read  "railway  company,"  that  from  Decem- 
ber, 1901,  to  the   time  of  testifying  he  was  paid  by  the  railway 
company  for  his   services  and  made  all  remittances  of  money  to 
the  railway  company,  and  other  details  upon  the  same  line,  and 
as  fully  as  did  the   witness  Bradford.    All  three  of  the  witnesses 
testified   that    the    railroad  company  had  no  agent  or  office  in 
Quincy  at  any  time  after  December,  1901,  and  that  the  railroad 
company  had  an   office  in  Chicago  from  December,  1901,  to  the 
time  of  testifying,   where  George  B.  Harris,  the  president  of  the 
railroad   company,    had   his  headquarters  and  could  be   found. 
Appellant  also  offered,  and  there  was  admitted  in  evidence  over 
the  objection  of  appellee,  what  purported  to  be  a  certified  copy 
of  a  lease  from  the  railroad  company  to  the  railway  company  of 
all  the  railroad  company's  lines  in  the  state  of  Illinois  and  other 
states,  which   purported  to  run  from   November  20,   1901,   for 
a  period  of  99  years,  which  said  supposed  copy  of  the  lease  was 
duly  certified  by  T.   S.  Rowland,  secretary  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  and  affixed  thereto  was  the 
corporate  seal  of  said  company. 

The  only  evidence  offered  by  appellee  as  tending  to  dispute  or 
contradict  the  evidence  of  these  witnesses  was  a  folder  of  the 
"Burlington  Route"  bearing  date  October  4,  1903.  It  was  such 
a  folder  as  is  usually  found  in  stations  and  hotels,  advertising 
the  road,  containing:  a  rnap  and  list  of  the  stations,  officers,  and 
time-cards  for  the  various  divisions  of  the  road  in  this  and 
other  states.  On  the  margin  of  the  first  page  of  this  folder  was 
stamped  in  very  small  letters,  with  red  ink,  "Chicago,  Burlington 
&  Quincy  Railroad  Company,  owner,"  and  in  the  list  of  officers 
as  representing  the  Burlington  Route  was  *'W.  A.  Lalor,  as- 
sistant general  passeng^er  agent C,  B.  &  Q.  R.  R.,  Chicago,  111.' 
On  page  1 1  there  was  a  notification  in  regard  to  the  redemption 
of  tickets,  in  which  it  was  said  that  they  would  be  redeemed  by 
presentation  at  the  offices  of  the  "C,  B.  &  Q.  R.  R.,  Chicago,  and 
B.  &  M.  R.  R.,  Omaha."  On  page  19  was  a  time-card  of  the 
Galesburg  &  Quincy  route,  which  bore  the  heading  ^'Chicago. 
Burlington  &  Quincy  R.  R."  On  page  15  appeared  the  time- 
cards  of  the  Aurora,  Ottawa  &  Streator  Division  and  of  other 
divisions,  and  v^^as  originally  headed  "C,  B.  &  Q.  R.  R."    Where 
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the  letters  "R.  R."  were  originally  printed  were  three  or  four 
stamps,  in  red  letters,  of  the  words  "railway"  and  "railway 
company."  Appellee  proved  by  witness  Bradford  that  this  folder 
was  a  regfular  monthly  folder  issued  by  the  Chicago,  Burlington 
&  Quincy  Railway  Company,  and  that  the  railroad  company  had 
nothing  to  do  with  it. 

At  tiie  close  of  all  the  evidence  counsel  for  appellant,  limiting 
their  appearance  for  that  purpose,  moved  the  court  to  direct  the 
jury  to  find  a  verdict  for  it,  which  motion  was  denied.  Among 
other  instructions  given  at  the  request  of  appellee  was  the  follow- 
ing: "(2)  If  the  jury  find,  from  the  evidence  herein,  that  the 
defendant,  the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
was  the  owner  of  and  operating  a  railroad  known  as  the  'Chicago, 
Burlington  &  Quincy  Railroad'  for  many  years  immediately 
before  December  21,  1901,  and  that  at  about  the  date  last  afore- 
said the  said  railroad  company,  as  lessor,  leased  its  railroad  and 
the  operation  thereof  to  the  Chicago,  Burlington  &  Quincy  Rail- 
way Company  as  lessee,  and  that  continuously  thereafter  to  the 
present  time  said  lessee,  by  its  servants  and  agents,  had  the  ex- 
clusive management  and  control  of  said  railroad  and  its  opera- 
tion, then  the  agents  and  servants  of  any  such  lessee  would  be 
the  agents  and  servants  of  this  defendant  for  the  purpose  of 
service  of  summons  in  this  case." 

Appellee  assigns  as  cross-error  the  admission  of  the  copy  of 
the  lease. 

Joseph  N.  Carter  and  Matthew  F.  Carrott  {Chester  M.  Dawes, 
of  counsel),  for  appellant. 

Vandeventer  &  Woods,  for  appellee. 

Ricks,  J.  (after  stating  the  facts).  Many  errors  are  assigned 
by  appellant  and  argued  by  its  counsel,  but  as  we  view  the  case 
it  is  unnecessary  for  a  proper  disposition  of  it  to  consider  but 
two  matters  urged  by  the  appellant.  The  controlling  and  im- 
portant questions,  as  we  think,  arise  from  the  refusal  of  the  court 
to  give  the  peremptory  instruction  directing  a  verdict  for  appel- 
lant, and  the  giving  by  the  court  of  instruction  No.  2  given  at 
the  request  of  appellee.  Preliminary  to  the  consideration  of  these 
questions  we  should,  perhaps,  consider  the  cross-error  assigned 
by  appellee  upon  the  admission  by  the  trial  court  of  the  certified 
copy  of  the  lease  from  appellant  to  the  railway  company. 

Appellee  states  that  the  admission  of  this  evidence  was  error, 
and  cites  and  relies  upon  Chicago,  Wilmington  &  Vermilion  Coal 
Co.  V,  Moran,  210  111.  9,  71  N.  E.  38.  We  have  examined  that 
case,  and  find  that  it  contains  a  construction  of  section  18  of  the 
statute  in  regard  to  evidence  and  depositions.  Kurd's  Rev.  St 
1903,  p.  937.  Section  14  of  that  chapter  relates  to  the  admission 
of  papers  and  records,  etc.,  of  cities  and  villages.  Section  16 
is  as  to  the  form  of  the  certificate.  Section  17  relates  to  the 
manner  of  certifying  the  records  of  justices  of  the  peace,  and 
section  18,  which  was  considered  in  the  case  cited,  reads :  "Any 
such  papers,  entries,  records  and  ordinances  may  be  proved  by 
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copies  examined  and  sworn  to  by  credible  witnesses."  The  lan- 
g^ua^e  of  section  16  is  peculiar,  and  states  that  the  certificate  of 
the  clerk  of  a  court  or  villag^e,  city  or  town,  shall  certify  that  he 
is  the  keeper  thereof,  and  if  there  is  no  seal  shall  so  state.  All  the 
secticHis  of  that  act  from  10  to  18,  inclusive,  except  section  15, 
v.hich  will  be  hereafter  noticed,  were  part  of  an  act  appearing^ 
ill  the  Revision  of  1845,  and  when  the  language  of  section  16  is 
considered,  that  "if  there  is  no  seal"  the  clerk  "shall  so  state/' 
the  meaning  and  purpose  of  section  16  are  made  quite  apparent. 
Section  15  was  not  passed  until  1853,  and  was  no  part  of  the 
act  at  the  time  that  sections  16  and  18  were  passed.  Section 
15  reads:  "The  papers,  entries  and  records  of  any  corporation 
or  incorporated  association  may  be  proved  by  a  copy  thereof, 
certified  under  the  hand  of  the  secretary,  clerk,  cashier  or  other 
keeper  of  the  same.  If  the  corporation  or  incorporated  associa- 
tion has  a  seal  the  same  shall  be  affixed  to  such  certificate."  This 
section  was  doubtless  placed  by  the  revisers  or  editors  of  the 
statutes  as  section  15  of  the  act  for  the  purpose  of  giving  effect 
to  section  18  in  a  case,  where  the  corporation  had  no  seal.  The 
language  of  section  15  is  clear,  unambiguous,  and  direct,  and,  if 
effect  is  to  be  given  to  it,  the  only  inquiry  that  can  arise  under 
ir  is  as  to  what  is  meant  by  the  language  "the  papers,  entries  and 
records"  of  such  corporation  or  association. 

N'o  reason  has  been  suggested  why  section  15  should  not  be 
given  effect,  other  than  that  in  the  case  cited  by  appellee  it  is 
htld  that  a  contract  between  a  certain  miners*  union  and  a  certain 
coal  company  was  not  properly  admitted  in  evidence  by  merely 
proving  a  copy  thereof  by  the  testimony  of  a  credible  witness. 
In  that  case  it  appears  that  no  proof  was  made  that  the  corpora- 
tion or  association  had  no  seal,  nor  was  there  any  certificate  to 
that  effect,  as  required  by  section  16  of  the  act.  We  think  the 
case  relied  upon  has  no  application  to  the  question  before  us, 
as  in  the  case  at  bar  the  copy  is  certified  by  the  proper  officer, 
and  in  compliance  with  the  statute  the  seal  of  the  corporation 
is  affixed  to  the  certificate.  This  section  of  the  statute  was  con- 
sidered by  this  court  in  Mandel  v.  Swan  Land  Co.,  154  111.  177, 
40  N.  E.  462,  27  L.  R.  A.  313,  45  Am.  St.  Rep.  124,  and  it  was 
there  held  that  by  virtue  of  it  the  papers,  etc.,  that  were  admissi- 
ble under  its  provisions  are  original  and  not  secondary  evidence. 
It  remains,  then,  to  determine  whether  the  lease  is  such  a  paper 
as  is  contemplated  by  the  language  of  said  section  15.  Whether 
that  section  applies  to  all  papers,  such  as  contracts  between  a 
company  and  its  employees  or  for  materials,  or  other  ordinary 
matters  between  it  and  third  persons,  need  not  be  and  is  not 
now  considered  or  decided. 

The  lease  in  question  is  a  most  important  paper  in  the  business 
of  the  appellant  corporation.  It  evidences  the  leasing  by  it  to 
the  railway  company  of  over  5,000  miles  of  railroad,  traversing 
a  number  of  states,  with  the  stations,  yards,  side  ti*acks,  shops, 
equipment  of  engines,  cars,  machinery,  tools,  furniture,  and  fran- 
chises, except  its  franchise  to  be  a  corporation,  for  a  period  of 
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practically  a  century.  That  the  preservation  of  such  an  instru- 
ment is  of  first  importance  to  appellant  can  be  neither  doubted 
nor  questioned.  The  courts  must  also  take  knowledge  of  the  fact 
that  under  the  laws  of  this  state  appellant,  as  lessor,  does  not 
escape  the  risk  of  frequent  litigation  arising  from  the  operation 
of  the  road  by  its  lessee,  and  that  it  would  be  most  hazardous  if  it 
were  possible  that  the  original  instrument  be  produced  at  each 
trial  and  introduced  in  evidence,  and  held  by  the  court  or  some 
competent  officer  until  a  record  should  be  made,  and  perhaps  by 
order  of  the  court  certified  to  courts  of  appeal.  We  cannot  be 
unmindful  of  the  fact  that  there  may  be  a  number  of  suits  pend- 
ing against  appellant  and  for  hearing  at  the  same  time  in  differ- 
ent courts,  in  which  case  it  would  be  practically  impossible,  if 
not  totally  so,  to  have  the  same  instrument  in  various  courts  at 
the  same  time  and  to  be  used  as  evidence.  These  considerations 
doubtless  appealed  to  the  Legislature  in  enacting  the  law,  and  as 
no  reason  has  been  suggested,  and  none  suggests  itself  to  our 
minds,  why  the  statute  in  question  may  not  and  should  not  be 
given  full  effect,  we  are  disposed  to  give  it  effect,  and  to  hold 
that  the  lease  in  question  is  such  an  instrument  as  is  contem- 
plated by  the  provision  of  the  statute,  and  that  the  court  did  not 
err  in  the  admission  of  the  copy  so  certified  as  evidence. 

Appellee  urges  that  this  evidence  is  incompetent  and  that  this 
court  should  so  hold,  and  that  if  it  does  so  hold  there  is  no  com- 
petent evidence  in  the  record  to  support  the  plea  in  abatement,  as 
it  is  said  by  appellee  that  the  only  legal  evidence  of  the  leasing 
of  the  railroad  by  appellant  to  the  railway  company  is  a  written 
lease,  and  thai  no  such  lease  was  in  evidence.  If  the  question 
were  as  to  the  contents  of  the  lease  or  its  provisions,  and  as 
between  the  parties  to  it,  the  position  taken  by  appellee  would 
certainly  be  sound.  But  such  is  not  the  situation,  as  we  view  it. 
The  terms  and  conditions  of  the  lease  were  not  material  or  con- 
trolling. The  fact  that  the  railroad  was  being  operated,  at  the 
time  of  the  injury  complained  of,  by  a  railroad  company  other 
than  the  appellant,  was  the  material  question  that  arose  under 
that  plea,  and  it  would  seem  clear  that  anybody  having  knowledge 
and  who  was  familiar  with  the  railroad  corporations,  and  who 
knew  that  up  to  a  given  time  one  of  them  operated  the  road  and 
after  that  time  the  other  operated  it,  could  testify,  and  the  evi- 
dence would  be  competent  and  material.  Three  witnesses  did 
testify,  and  they  show  by  their  testimony  that  they  had  absolute 
knowledge,  as  they  were  employees  originally  of  the  appellant 
company  and  from  1901  were  employees  of  the  railway  company, 
and  their  business  and  duties  w'ere  of  such  a  character  and  their 
relation  to  the  two  companies  such  that  they  could  not  be  mis- 
taken upon  the  fact  as  to  who  was  actually  operating  the  rail- 
road. 

Appellee  strenuously  insists  that  the  questions  of  fact  as  to 
what  company  was  operating  the  railroad  at  the  time  of  the  in- 
jury is  foreclosed  by  the  finding  of  the  jury  and  the  judgment  of 
the  Appellate  Court.    Under  the  request  to  direct  the  jury  to  find 
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a  verdict  for  appellant  a  question  of  law,  and  not  a  question  of 
fact,  arose,  and  that  question  of  law  is  preserved  and  open  to  our 
consideration.  If  there  is  evidence  in  the  record  which,  taken  as 
true,  togfether  with  all  the  reasonable  legal  inferences  that  may 
arise  therefrom,  tends  to  support  the  position  of  appellee  that  the 
railroad  was  being  operated  by  appellant,  and  not  by  the  railway 
company,  or  if,  under  the  law,  although  the  railway  company 
may  have  been  operating  the  railroad,  service  upon  the  agent  of 
the  railway  company  was  legal  service  as  to  the  railroad  com- 
pany, then  the  trial  court  was  warranted  in  refusing  the  instruc- 
tions as  asked ;  otherwise  not.  As  is  pointed  out  in  the  statement 
of  the  case,  the  only  evidence  tending  to  show  that  the  railroad 
company  was  operating  the  railroad  at  the  time  of  the  injury  was 
the  folder  offered  by  appellee;  but  in  offering  that  evidence 
appellee  inquired  of  the  witness  Bradford,  and  elicited  from  him 
the  statement  tliat  that  circular  or  folder  was  issued  by  the  rail- 
way company,  and  not  by  the  railroad  company.  Furthemiore, 
it  is  not  shown  that  the  railroad  company  had  at  any  time  such  a 
stamp  as  that  which  was  impressed  on  the  first  page  of  the 
folder,  or  that  it  was  placed  there  by  any  person  in  authority  of 
the  railroad  company.  In  the  absence  of  such  proof,  and  with 
the  proof  called  forth  by  appellee  clearly  showing  that  the  folder 
was  not  a  folder  issued  by  appellant,  but  by  the  railway  com- 
pany, it,  with  any  inference  that  could  be  drawn  from  it,  amounted 
to  a  mere  scintilla  of  evidence  at  the  very  most.  It  went  to  the 
jury  and  to  the  court  absolutely  discredited  and  absolutely  shown 
not  to  be  the  document  or  act  of  appellant,  but  that  of  another 
company  not  a  party  to  the  suit.  It  did  not  amount  to  any  legal 
evidence,  or  was  not  such  evidence  as  comes  within  the  require- 
ment that  it  shall  be  such  evidence  as,  with  all  the  reasonable 
inferences  that  shall  be  drawn  from  it,  fairly  tends  to  support 
the  contention  of  the  party  relying  upon  it,  so  that  unless  service 
upon  the  servants  of  the  railway  company  can  be  held  to  be 
service  upon  appellant  the  instruction  should  haVe  been  given. 

Since  1855  the  statute  of  this  state  has  permitted  railroad  com- 
panies organized  under  the  laws  of  this  state  to  lease  their  rail- 
roads to  corporations  organized  in  this  and  other  states.  Hurd's 
Rev.  St.  1903,  c.  114,  par.  44.  But,  following  what  seemed  to 
this  court  to  be  a  sound  doctrine,  we  have  uniformly  held  that  a 
railway  company  cannot  absolve  itself  from  the  performance  of 
duties  imposed  upon  it  by  its  charter  or  any  general  law  of  the 
state,  or  relieve  itself  from  liability  for  the  wrongful  acts  or 
omission  of  duties  of  persons  operating  its  road,  by  transferring 
its  corporate  powers  to  other  parties  or  by  leasing  its  road  to 
them;  and  so  we  held  in  Balsley  v,  St.  Louis,  Alton  and  Terre 
Haute  Railroad  Co.,  119  111.  68,  8  N.  E.  259,  59  Am.  Rep.  784, 
that  the  lessor  company  was  liable  for  the  destruction  of  prop- 
erty by  fire  caused  by  neglect  upon  the  part  of  the  lessee  com- 
pany to  keep  its  track  and  right  of  way  clear  and  free  from 
dead  grass  and  dry  weeds,  etc.,  and  in  Pennsylvania  Co.  v.  EUett, 
132  111.  654,  24  N.  E.  559,  it  was  held  that  the  lessor  company 
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practically  a  century.  That  the  preservation  of  such  an  instru- 
ment is  of  first  importance  to  appellant  can  be  neither  doubted 
nor  questioned.  The  courts  must  also  take  knowledge  of  the  fact 
that  under  the  laws  of  this  state  appellant,  as  lessor,  does  not 
escape  the  risk  of  frequent  litigation  arising  from  the  operation 
of  the  road  by  its  lessee,  and  that  it  would  be  most  hazardous  if  it 
were  possible  that  the  original  instrument  be  produced  at  each 
trial  and  introduced  in  evidence,  and  held  by  the  court  or  some 
competent  officer  until  a  record  should  be  made,  and  perhaps  by 
order  of  the  court  certified  to  courts  of  appeal.  We  cannot  be 
unmindful  of  the  fact  that  there  may  be  a  number  of  suits  pend- 
ing against  appellant  and  for  hearing  at  the  same  time  in  differ- 
ent courts,  in  which  case  it  would  be  practically  impossible,  if 
not  totally  so,  to  have  the  same  instrument  in  various  courts  at 
the  same  time  and  to  be  used  as  evidence.  These  considerations 
doubtless  appealed  to  the  Legislature  in  enacting  the  law,  and  as 
no  reason  has  been  suggested,  and  none  suggests  itself  to  our 
minds,  why  the  statute  in  question  may  not  and  should  not  be 
given  full  effect,  we  are  disposed  to  give  it  effect,  and  to  hold 
that  the  lease  in  question  is  such  an  instrument  as  is  contem- 
plated by  the  provision  of  the  statute,  and  that  the  court  did  not 
err  in  the  admission  of  the  copy  so  certified  as  evidence. 

Appellee  urges  that  this  evidence  is  incompetent  and  that  this 
court  should  so  hold,  and  that  if  it  does  so  hold  there  is  no  com- 
petent evidence  in  the  record  to  support  the  plea  in  abatement,  as 
it  is  said  by  appellee  that  the  only  legal  evidence  of  the  leasing 
of  the  railroad  by  appellant  to  the  railway  company  is  a  written 
lease,  and  thai  no  such  lease  was  in  evidence.  If  the  question 
were  as  to  the  contents  of  the  lease  or  its  provisions,  and  as 
between  the  parties  to  it,  the  position  taken  by  appellee  would 
certainly  be  sound.  But  such  is  not  the  situation,  as  we  view  it. 
The  terms  and  conditions  of  the  lease  were  not  material  or  con- 
trolling. The  fact  that  the  railroad  was  being  operated,  at  the 
time  of  the  injury  complained  of,  by  a  railroad  company  other 
than  the  appellant,  was  the  material  question  that  arose  under 
that  plea,  and  it  would  seem  clear  that  anybody  having  knowledge 
and  who  was  familiar  with  the  railroad  corporations,  and  who 
knew  that  up  to  a  given  time  one  of  them  operated  the  road  and 
after  that  time  the  other  operated  it,  could  testify,  and  the  evi- 
dence would  be  competent  and  material.  Three  witnesses  did 
testify,  and  they  show  by  their  testimony  that  they  had  absolute 
knowledge,  as  they  were  employees  originally  of  the  appellant 
company  and  from  1901  were  employees  of  the  railway  company, 
and  their  business  and  duties  were  of  such  a  character  and  their 
relation  to  the  two  companies  such  that  they  could  not  be  mis- 
taken upon  the  fact  as  to  who  was  actually  operating  the  rail- 
road. 

Appellee  strenuously  insists  that  the  questions  of  fact  as  to 
what  company  was  operating  the  railroad  at  the  time  of  the  in- 
jury is  foreclosed  by  the  finding  of  the  jury  and  the  judgment  of 
the  Appellate  Court.    Under  the  request  to  direct  the  jury  to  find 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S  41 

Chicmg^o,  etc«,  R.  Co.  v.  Weber 

a  verdict  for  appellant  a  question  of  law,  and  not  a  question  of 
fact,  arose,  and  that  question  of  law  is  preserved  and  open  to  our 
consideration.  If  there  is  evidence  in  the  record  which,  taken  as 
true,  together  with  all  the  reasonable  legal  inferences  that  may 
arise  therefrom,  tends  to  support  the  position  of  appellee  that  the 
railroad  was  being  operated  by  appellant,  and  not  by  the  railway 
company,  or  if,  under  the  law,  although  the  railway  company 
may  have  been  operating  the  railroad,  service  upon  the  agent  of 
the  railway  company  was  legal  service  as  to  the  railroad  com- 
pany, then  the  trial  court  was  warranted  in  refusing  the  instruc- 
tions as  asked ;  otherwise  not.  As  is  pointed  out  in  the  statement 
of  the  case,  the  only  evidence  tending  to  show  that  the  railroad 
company  was  operating  the  railroad  at  the  time  of  the  injury  was 
the  folder  offered  by  appellee;  but  in  offering  that  evidence 
appellee  inquired  of  the  witness  Bradford,  and  elicited  froin  him 
the  statement  that  that  circular  or  folder  was  issued  by  the  rail- 
way company,  and  not  by  the  railroad  company.  Furthermore, 
it  is  not  shown  that  the  railroad  company  had  at  any  time  such  a 
stamp  as  that  which  was  impressed  on  the  first  page  of  the 
folder,  or  that  it  was  placed  there  by  any  person  in  authority  of 
the  railroad  company.  In  the  absence  of  such  proof,  and  with 
the  proof  called  forth  by  appellee  clearly  showing  that  the  folder 
was  not  a  folder  issued  by  appellant,  but  by  the  railway  com- 
pany, it,  with  any  inference  that  could  be  drawn  from  it,  amounted 
to  a  mere  scintilla  of  evidence  at  the  very  most.  It  went  to  the 
jur)-  and  to  the  court  absolutely  discredited  and  absolutely  shown 
not  to  be  the  document  or  act  of  appellant,  but  that  of  another 
company  not  a  party  to  the  suit.  It  did  not  amount  to  any  legal 
evidence,  or  was  not  such  evidence  as  comes  within  the  require- 
ment that  it  shall  be  such  evidence  as,  with  all  the  reasonable 
inferences  that  shall  be  drawn  from  it,  fairly  tends  to  support 
the  contention  of  the  party  relying  upon  it,  so  that  unless  service 
upon  the  servants  of  the  railway  company  can  be  held  to  be 
service  upon  appellant  the  instruction  should  haVe  been  given. 

Since  1855  the  statute  of  this  state  has  permitted  railroad  com- 
panies organized  under  the  laws  of  this  state  to  lease  their  rail- 
rc^ds  to  corporations  organized  in  this  and  other  states.  Hurd's 
Rev.  St.  1903,  c.  114,  par.  44.  But,  following  what  seemed  to 
this  court  to  be  a  sound  doctrine,  we  have  uniformly  held  that  a 
railway  company  cannot  absolve  itself  from  the  performance  of 
duties  imposed  upon  it  by  its  charter  or  any  general  law  of  the 
state,  or  relieve  itself  from  liability  for  the  wrongful  acts  or 
omission  of  duties  of  persons  operating  its  road,  by  transferring 
its  corporate  powers  to  other  parties  or  by  leasing  its  road  to 
them;  and  so  we  held  in  Balsley  v»  St  Louis,  Alton  and  Terre 
Haute  Railroad  Co.,  119  111.  68,  8  N.  E.  259,  59  Am.  Rep.  784, 
that  the  lessor  company  was  liable  for  the  destruction  of  prop- 
erty by  fire  caused  by  neglect  upon  the  part  of  the  lessee  com- 
pany to  keep  its  track  and  right  of  way  clear  and  free  from 
dead  grass  and  Avy  weeds,  etc.,  and  in  Pennsylvania  Co.  v,  Ellett, 
132  111.  654,  24  X.  E.  559,  it  was  held  that  the  lessor  company 
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was  liable  for  the  death  of  one  caused  by  the  negflig;ence  of  the 
operating  company.  It  is  there  said  (page  659  of  132  111.,  and 
page  560  of  24  N.  E.)  :  "The  law  has  become  settled  in  this 
state  by  an  unbroken  line  of  decisions  that  the  grant  of  a  franchise 
giving  the  right  to  build,  own,  and  operate  a  railway  carries  with 
it  the  duty  to  so  use  the  property  and  manage  and  control  the 
railroad  as  to  do  no  unnecessary  damage  to  the  person  or  prop- 
erty of  others;  and  where  injury  results  from  the  negligent  or 
unlawful  operation  of  a  railroad,  whether  by  the  corporation  to 
which  the  franchise  is  granted  or  by  another  corporation,  or  by 
individuals  whom  the  owner  authorizes  or  permits  to  use  its 
tracks,  the  company  owning  the  railway  and  franchise  will  be 
liable."  In  the  more  recent  case  of  Chicago  &  Grand  Trunk 
Railway  Co.  v.  Hart,  209  111.  414,  70  N.  E.  654,  66  L.  R.  A.  75, 
we  held  that  the  lessor  company  was  liable  to  the  servants  of 
the  lessee  company  for  injuries  received  by  the  breaking  of  a 
worn  or  defective  axle  or  journal  on  a  switch  engine  upon  which 
such  servant  was  employed.  Among  other  things  it  is  there 
said  (page  417  of  209  111.,  and  page  655  of  70  N.  E.  [66  L.  R.  A. 
75])  :  "While  the  duty  which  rests  upon  the  lessor  companies 
to  operate  their  roads  is  an  obligation  which  they  owe  to  the 
public,  the  permission  given  by  the  Legislature,  as  the  repre- 
sentative of  the  public,  to  perform  that  duty  through  lessees,  has 
no  effect  to  absolve  such  companies  from  the  duty  of  seeing  that 
the  lessee  company  provides  and  maintains  safe  engines  and 
cars,  and  that  the  employees  of  the  lessee  companies  to  whom  is 
intrusted  the  operation  of  their  roads  are  competent,  and  that 
they  perform  the  duties  devolving  upon  them  with  ordinary  care 
and  skill ;  for  upon  the  character  and  condition  of  safety  of  such 
engines  and  cars  and  on  the  competency  and  care  of  such  em- 
ployees depend  the  lives  and  property  of  the  general  public. 
As  a  matter  of  public  policy  such  lessor  companies  are  to  be 
charged  with  the  duty  of  seeing  that  the  operation  of  the  road 
is  committed  to  competent  and  careful  hands."  The  doctrine 
that  a  railroad  company  cannot  escape  liability  for  injuries  re- 
sulting from  negligence  by  leasing  their  roads  or  permitting 
other  companies  or  persons  to  operate  the  same  is  neither  new 
nor  modern,  but  was  early  announced  in  Lesher  v.  Wabash  Navi- 
gation Co.,  14  111.  85,  56  Am.  Dec.  494. 

The  cases  above  cited,  and  many  more  announcing  the  same 
principle,  are  cited  by  appellee;  and  his  insistence  is,  as  we 
understand  it,  that  inasmuch  as  the  law  is  that  the  lessor  com- 
pany is  liable  for  the  negligence  of  the  lessee  company,  there- 
fore the  lessee  company  is  in  law  the  agent  and  servant  of  the 
lessor  company,  and,  being  such  agent  or  servant,  service  upon 
the  lessee  company  is  a  compliance  with  the  law  in  regard  to 
the  service  of  process  in  such  cases ;  and  if  we  understand  coun- 
sel for  appellee  correctly,  their  contention  goes  further,  and  to 
the  extent  that  the  agents  and  servants  of  the  lessee  company 
are  the  agents  and  servants  of  the  lessor  company  as  to  tlie  pub- 
lic and  third  parties.    As  applied  to  the  question  of  liability  foi 
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negligence,  and  confined  exclusively  to  that  question,  it  is  doubt- 
less true  that  this  court  has  gone  so  far  as  to  say  that  the  public 
and  third  persons  may  look  to  the  corporation  to  which  a  fran- 
chise has  been  granted,  and  that  for  that  purpose  a  company 
which  such  original  company  permits  to  use  its  tracks,  and  like- 
wise the  servants  and  employees  of  such  lessee  company,  will  be 
regarded  as  the  servants  and  agents  of  the  owner.  The  doctrine 
of  agency  and  liability  has  not  been  carried  beyond  that  class  of 
actions  arising  from  the  negligence  or  willful  failure  to  perform 
a  dut>'  springing  from  the  chartered  powers  and  owing  to  the 
public.  It  has  not  gone  to  the  extent  of  liabilities  arising  from 
contracts,  or  even  the  torts  of  the  lessee  company,  if  they  are  not 
made  or  committed  in  the  discharge  of  and  in  connection  with 
the  public  duty  arising  from  an  obligation  springing  from  the 
chartered  privileges  or  chartered  powers  of  said  company.  An- 
derson V,  West  Chicago  Street  Railroad  Co.,  200  111.  329,  65  N. 
E.  717.  The  fact  that  the  lessee  company  and  its  servants  and 
agents  may,  as  a  matter  of  public  policy,  be  held  the  servants  and 
agents  of  the  lessor  company  in  actions  for  negligence  arising 
in  the  exercise  of  the  chartered  powers  of  the  lessor  company, 
does  not  also  require  or  authorize  the  holding  that  such  servants 
and  agents,  for  the  purpose  of  liability,  shall  also  be  held  as  the 
servants  and  agents  of  the  lessor  company  for  other  purposes. 
It  would  hardly  be  contended  that,  if  the  lessee  company  makes 
purchases  of  supplies,  machinery,  rolling  stock,  or  the  many 
other  things  necessary  in  the  operation  of  a  railroad,  the  lessor 
w^ould  be  liable  therefor  upon  any  principle  of  agency  or  upon 
the  principle  of  agency  declared  in  the  cases  above  cited  and 
quoted  from.  Nor  would  the  lessor  company  be  liable  in  an 
action  of  tort,  in  relpevin,  or  in  trover  for  the  unlawful  taking 
or  holding  of  property  by  the  lessee  company  or  its  agents.  The 
question  of  liability  of  the  principal  for  acts  that  it  cannot  dele- 
gate to  others  is  a  question  wholly  distinct  from  the  question 
of  agency. 

The  statute  regulating  the  practice  and  procedure  in  courts 
of  record  provides  that  "an  incorporated  company  may  be  served 
with  process  by  leaving  a  copy  thereof  with  its  president,  if  he 
can  be  found  in  the  county  in  which  the  suit  is  brought;  if  he 
shall  not  be  found  in  the  county,  then  by  leaving  a  copy  of  the 
process  with  any  clerk,  secretary,  superintendent,  general  agent, 
cashier,  principal,  director,  engineer,  conductor,  station  agent  or 
any  agent  of  said  company  found  in  the  county,  and  in  case  the 
proper  officer  shall  make  return  upon  such  process  that  he  can- 
not in  his  county  find  any  clerk,  secretary,  superintendent,  gen- 
eral agent,  cashier,  principal,  director,  engineer,  conductor, 
station  agent  or  any  other  agent  of  said  company  then  such  com- 
pany may  be  notified  by  publication  and  mail  in  like  manner  and 
with  like  effect,  as  is  provided  in  sections  twelve  (12)  and  thir- 
teen (IZ)  of  an  act  entitled  *An  act  to  regulate  the  practice  in 
courts  of  chancery,'  approved  March  15,  1872."  Laws  1871-72, 
p.  331.    E.  F.  Bradford,  upon  whom  service  was  attempted  to 
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be  or  was  made  as  the  supposed  agent  of  appellant,  testified,  and 
was  supported  by  two  other  witnesses,  the  evidence  of  each  of 
whom  was  uncontradicted,  that  at  the  time  of  said  service  he 
was  not  the  ag^ent  or  servant  of  appellant  and  had  not  been  since 
1901 — almost  two  years  prior  to  the  time  of  service.  He  was  the 
agent  of  the  railway  company.  He  was  not  acting  for  appellant, 
was  not  employed  by  it,  was  not  paid  by  it,  and  received  no  direc- 
tions from  it.  It  had  no  control  over  him.  He  made  no  reports 
to  it,  and  it  could  not  discharge  or  relieve  him  from  his  position. 
He  owed  it  no  duty,  and  could  not,  except  in  a  sense  of  liability 
for  negligence  in  the  discharge  of  its  chartered  powers,  be  re- 
garded in  any  manner  as  the  agent  of  appellant.  As  a  servant  or 
agent  he  would  owe  a  duty  to  his  principal,  and  if  served  with 
process  in  actions  against  his  principal  his  duty  naturally  would 
be  to  forward  the  copy  to  his  principal  or  advise  his  principal  of 
the  service  thereof,  and  upon  his  failure  to  do  so  his  principal 
would  have  the  remedy  to  discharge  him,  while  appellant  would 
have  no  remedy.  Bradford  owed  no  such  duty  to  appellant,  but 
was  interested  in  the  welfare  of  the  railway  company,  of  which 
he  was  a  servant,  and  if  he  consulted  the  interests  of  his  prin- 
cipal he  might  well  conclude  that  he  subserved  them  by  silence 
as  to  such  service.  The  lessor  and  lessee  are  alike  responsible 
for  the  actions  of  negligence  of  the  servants  of  the  lessee,  and 
if  the  rule  contended  for  is  sound,  an  action  may  be  brought 
against  both  and  service  had  upon  the  agent  of  the  lessee,  who 
owes  no  duty  to  advise  the  lessor  of  the  bringing  of  such  suit  or 
the  service  upon  him  of  the  process,  and  whose  interest  lies  with 
the  lessee,  and  the  interests  of  the  latter  may  be  that  judgment 
shall  go  against  the  lessor,  so  that  a  judgment  by  default  may  go 
against  the  lessor  without  any  knowledge  that  it  has  been  sued. 
Of  course,  this  could  make  no  difference  if  the  person  served  was 
in  fact  the  agent  or  any  one  of  the  persons  named  in  the  statute 
upon  whom  service  might  be  made,  as  the  courts  do  not  inquire 
into  the  discharge  of  the  duty  of  the  agent  to  his  principal,  as 
that  is  a  matter  between  them ;  and  if  the  service  is  good,  in  the 
absence  of  an  appearance  the  court  will  enter  a  default,  and  such 
default  will  stand  whether  the  principal  received  notice  of  the 
service  or  not.  This  and  many  other  situations  clearly  not  con- 
templated by  law  could  readily  arise  which  should  make  the 
process  of  courts  a  mere  pretense,  and  for  all  practical  purposes 
the  defendant  had  as  well  be  served  by  notice  of  publication  in 
a  newspaper  in  some  foreign  country  as  to  assume  a  service  such 
as  is  here  contended  for.  The  language  of  the  statute  in  this 
provision  as  to  who  may  be  served  requires  no  nicety  of  con- 
struction. It  is  plain  and  simple  and  is  to  be  given  its  ordinary 
meaning.  The  question  has  arisen  in  other  courts,  and  so  far 
as  we  know  there  is  but  a  single  case  in  a  court  of  review  in  all 
the  states  that  in  any  reasonable  degree  sustains  appellee's  posi- 
tion. That  case  is  Van  Dresser  z',  Oregon  Railroad  &  Naviga- 
tion Co.  (C.  C.)  48  Fed.  202.  It  bears  little  analogy-  to  the  case 
at  bar,  and  if  it  were  in  point  we  would  not  be  disposed  to  fol- 
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low  it,  as  it  is  contrary  to  the  general  rules  of  construction  of 
statutes  and  the  spirit  of  our  law  as  we  interpret  it. 

By  section  1  of  the  practice  act  (Hurd's  Rev.  St.  1903,  c.  110, 
par.  2)  railroad  companies  may  be  sued  where  the  principal 
office  is  located  or  in  any  county  through  which  the  railroad  runs, 
and  by  section  4  of  the  act  (Id.  par.  5),  as  we  have  already 
pointed  out,  service  may  be  had  in  those  counties  where  no  agent 
or  clerk  or  other  person  authorized  by  the  statute  to  be  served 
in  such  cases  is  kept,  by  publication  in  the  same  manner  as  in 
suits  in  chancery.  The  law,  therefore,  furnishes  a  remedy,  and, 
though  it  may  not  be  the  most  satisfactory  or  convenient,  we  are 
not  authorized  to  enter  the  field  of  legislation  and  add  to  the 
statute  still  a  further  provision  for  the  benefit  of  those  in  the 
appellee's  situation.  We  think  the  service  was  not  a  valid  or 
legal  one,  that  the  peremptory  instruction  directing  a  verdict  for 
appellant  should  have  been  given,  and  that  the  court  erred  in 
giving  the  second  instruction  given  at  the  request  of  appellee. 
The  judgment  is  therefore  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  of  Adams  county  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed  and  remanded. 
Magruder,  J.,  dissents. 


Paul  v.  Salt  Lake  City  R.  Co. 

(Supreme   Court  of  Utah,   Nov.   27,   1905.) 

[83   Pac.    Rep.    563.] 

Carriers  —  Street  Railroads  —  Injuries  to  Passengers  —  Alighting 
from  Moving  Car — Instructions. — In  an  action  for  injuries  to  a  pas- 
senger in  alighting  from  a  street  car,  the  court  charged  that  if 
plaintiff,  in  the  exercise  of  due  care  and  prudence  on  her  part  and 
while  the  car  was  standing  still,  was  in  the  act  of  getting  off,^  and 
the  car  was  started  before  she  had  a  reasonable  opportunity  to  do 
so,  etc.,  she  was  entitled  to  recover.  Another  instruction  charged 
that,  though  the  conductor  failed  to  stop  the  car  when  requested 
while  in  its  usual  stopping  place,  such  failure  did  not  justify  plaintiff 
in  attempting  to  leave  the  car  while  in  motion,  and  if  she  did  so  she 
assumed  the  risk,  and  her  injury  by  reason  of  such  attempt  was  con- 
tributory negligence  barring  a  recovery;  also,  that  if  plaintiff,  "with- 
out waiting  for  the  car  to  come  to  a  full  stop,  undertook  to  and  did 
step  from  the  car  while  in  motion,  and  as  a  natural  result  thereof 
was  injured,  she  could  not  recover."  Held,  that  such  instructions 
were  erroneous  as  in  effect  charging  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  if  she  attempted  to  alight 
from  a  moving  car. 

Same — Failure  to  Stop. — Where  the  operatives  of  a  street  car, 
after  having  diminished  its  speed  in  response  to  a  passenger's  notice 
of  her  desire  to  alight,  suddenly  increased  the  speed  while  she  was 
making  an  effort  to  alight,  by  which  she  was  thrown  and  injured,  the 
carrier  was  liable  for  the  injuries  so  sustained. 
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Same — Care  Required* — A  street  railway  company  engaged  in  the 
carriage  of  passengers  is  bound  to  the  exercise  of  the  highest  degree 
of  care,  prudence,  and  foresight  consistent  with  the  practical  opera- 
tion of  its  road,  or  the  utmost  skill,  diligence,  and  care  consistent 
with  the  business  in  view  of  the  instrumentalities  employed  and  the 
dangers  naturally  to  be  apprehended. 

Same — Res  Ipsa  Loquitur.t — Where  a  street  car  passenger  was  in- 
jured by  being  thrown  from  the  car  by  the  sudden  acceleration  of 
the  speed  thereof,  after  its  speed  had  been  slackened  in  response  to 
her  notice  that  she  desired  to  alight,  the  happening  of  the  accident 
was  sufficient  to  raise  a  presumption  of  negligence  on  the  part  of  the 
carrier. 

Appeal  from  District  Court,  Salt  Lake  County ;  S.  W.  Stewart, 
Judgre. 

Action  by  Louisa  B.  Paul  against  the  Salt  Lake  City  Railroad 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

5".  P.  Armstrong,  for  appellant. 
Young  &  Moyle,  for  respondent. 

Straup,  J.  L  This  was  an  action  brought  by  ^pellant 
against  respondent  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  her  while  she  was  a  passenger  on  a 
street  car  operated  by  respondent.  On  the  part  of  the  appellant 
it  was  shown  that  she  had  notified  the  conductor  when  he  col- 
lected her  fare  that  she  desired  to  leave  the  car  on  the  north 
side  of  a  certain  street,  a  usual  stopping  place;  that  the  car 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-note  appended  to 
Denham  v.  Washington  Water  Power  Co.  (Wash.),  17  R.  R.  R. 
689,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  689;  foot-notes  appended  to 
Atchison,  etc.,  Ry.  Co.  7a  Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  648;  Blake  v.  Camden  Interstate  Ry.  Co. 
(W.  Va.),  17  R.  R.  R.  619,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  foot- 
notes appended  to  Little  Rock  Traction  &  Elec.  Co.  v.  Kimbo  (Ark.), 
17  R.  R.  R.  501,  40  Am.  &  Eng.  R.  Cas..  N.  S..  501;  Western  Md.  R. 
Co.  V.  Shivers  (Md.),  17  R.  R.  R.  34,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
34;  foot-notes  appended  to  Abbott  v.  Oregon  R.  Co.  (Ore.),  16  R. 
R.  R.  52,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  South  Covington  &  C. 
St.  Ry.  Co.  V.  Smith  (Ky.),  16  R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  26. 

tSee  foot-notes  appended  to  State  v.  United  Rys.  &  Elev.  Co. 
(Md.),  17  R.  R.  R.  624.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  624;  Blake  r. 
Camden  Interstate  Ry.  Co.  (W.  Va.),  17  R.  R.  R.  19,  40  Am.  &  Eng. 
R.  Cas.,  N.  S..  619;  Patterson  v.  San  Francisco,  etc.,  Ry.  Co.  (Cal.), 
17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  Lincoln  Traction 
Co.  V.  Heller  (Neb.).  17  R.  R.  R.  368,  40  Am.  &  Eng.  R.  Cas.,  N.  S.. 
368;  Western  Maryland  R.  Co.  v.  Shivers  (Md.),  17  R.  R.  R.  34,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Georgia  Ry.  &  Elec.  Co.  v.  Reeves 
(Ga.),  17  R.  R.  R.  26,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  26;  .foot-note 
appended  to  Minaham  v.  Grand  Trunk  W.  Ry.  Co.  (C.  C.  A  )  16 
R.  R.  R.  562,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  562;  Price  v.  St.  Louis 
etc..  Ry.  Co.  (Ark.),  16  R.  R.  R.  534,  39  Am.  &  Eng.  R.  Cas.,  N.  S.! 
534;  foot-note  appended  to  Pagan  r.  Rhode  Island  Co.  (R.  I)  16 
R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  22. 
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Stopped  at  said  place,  and  whilst  she  was  in  the  act  of  getting^  off 
the  car  was  suddenly  and  without  warning  started,  whereby  she 
was  thrown  to  the  ground  and  injured.  The  respondent  admitted 
that  the  appellant  had  given  timely  notice  to  have  the  car  stopped 
af  said  place ;  it  claimed,  however,  the  conductor  gave  the  signal 
to  the  motorman  to  stop,  when  the  front  end  of  the  car  (20  to  30 
feet  in  length)  was  at  the  north  side  of  the  street,  but  because  of 
the  downgrade,  wet  rails,  and  the  trolley  off,  the  motorman  was 
unable  to  stop  the  car  until  it  had  reached  the  south  side  of  the 
street,  and  claimed  that  the  plaintiff  attempted  to  alight  from  the 
car  while  it  was  in  motion. 

Among  other  things  the  court  charged  the  jury: 

"(5)  It  is  the  dut>'  of  a  common  carrier  of  passengers  to  give 
such  passengers  a  reasonable  opportunity  to  alight  from  its  car, 
before  starting  the  car;  and  if  you  find  from  the  evidence  that 
plaintiff,  in  the  exercise  of  due  care  and  prudence  on  her  part, 
and  while  the  car  was  standing  still  at  a  place  where  passengers 
might  reasonably  get  off,  was  in  the  act  of  getting  off  from  said 
car,  and  that  the  defendant,  by  its  servants,  started  the  car  while 
plaintiff  was  so  getting  off,  and  before  she  had  a  reasonable  time 
to  do  so,  and  without  notice  to  her  that  the  car  was  about  to 
start,  and  thereby  plaintiff  was  injured,  then  the  defendant  would 
be  liable  for  the  injury  thus  sustained  by  plaintiff. 

"(6)  You  are  instructed  that  even  if  you  believe  from  the  evi- 
dence in  this  case  that  the  conductor  failed  or  neglected  to  stop 
the  car  where  requested  by  the  plaintiff,  or  at  its  usual  stopping 
place,  still  such  failure  or  neglect  would  not  justify  the  plaintiff 
in  attempting  to  leave  the  car  while  it  was  in  motion ;  and  if  you 
believe  from  the  evidence  that  the  plaintiff  did  attempt  to  leave 
the  car  while  it  was  in  motion,  she  did  so  at  her  own  risk,  and 
if  she  was  injured  by  reason  of  such  attempt,  then  she  was  guilty 
of  contributory  negligence,  and  cannot  recover. 

"(7)  If  you  believe  from  the  evidence  that  the  plaintiff  had 
notified  the  conductor  to  stop  on  the  upper  side  of  Fourth  street, 
and  that  the  conductor  rang  the  bell  for  that  purpose,  and  that 
the  car  immediately  began  to  slow  down,  but  that  the  plaintiff, 
without  waiting  for  the  car  to  come  to  a  full  stop,  undertook 
to  and  did  step  from  the  car  while  in  motion,  and  as  a  natural 
result  thereof  was  injured,  then  your  verdict  must  be  for  the 
defendant." 

A  verdict  resulted  in  favor  of  the  company,  and  the  plaintiff 
appeals.  Error  is  assigned  with  respect  to  the  last  two  instruc- 
tions. 

2.  We  think  them  erroneous  because  of  their  effect  in  charging 
that  one  is  guilty  of  negligence  as  matter  of  law  in  attempting 
to  alight  from  a  moving  street  car.  The  law  has  become  well 
settled  to  the  contrary.  "If  a  passenger  attempts  to  leave  a 
moving  car  running  at  a  high  rate  of  speed,  the  attempt  will  be 
so  obviously  dangerous  that  he  cannot  recover  for  injury  occa- 
sioned thereby.  It  cannot  be  said,  however,  as  matter  of  law, 
that  it  is  negligent  to  alight  from  a  moving  car  or  to  board  it 
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while  in  motion.  The  circumstances  attending  the  act  and  the 
speed  of  the  car  make  it  a  question  of  fact  for  the  jury."  Nellis 
St.  Rd.  Acc*t  L.  p.  190,  citing^  numerous  cases  from  courts  of 
many  states.  Respondent  in  its  brief  conceded  this  to  be  the  law, 
but  contends  that  the  instructions  did  not  so  chargfe.  It  is  clear 
the  effect  of  the  charg^e  is,  that  if  the  plaintiflF  attempted  to  leave 
the  car  while  it  was  in  motion,  or  if  she  stepped  from  it  before  it 
came  to  a  full  stop,  she  was  guilty  of  negligence,  and  to  leave  to 
the  jury  only  to  determine  whether  such  act  was  a  proximate 
cause  of  her  injury.  Such  effect  was  charged  in  express  terms 
by  paragraphs  6  and  7.  It  was  emphasized  in  paragraph  5  where 
the  liability  of  the  defendant  was  confined  to  its  starting  the  car 
without  notice  while  the  plaintiff  was  alighting  from  the  car 
standing  still.  Appellant  cannot  complain  of  paragraph  5  as  far 
as  it  went,  but  it  did  not  go  far  enough.  The  defendant  would  not 
only  be  liable  under  the  facts  therein  stated,  but  likewise  would 
be  liable  if,  the  car  having  slowed  down  in  response  to  her  notice 
of  a  desire  to  leave  the  same,  i;tj2iintiff  attempted  to  alight,  and 
the  speed  and  the  surrounding  conditions  were  such  that  the  jury 
found  it  was  not  negligence  to  do  so,  and  while  making  such 
eflFort  to  alight,  the  speed  of  the  car  was  suddenly  increased,  by 
reason  whereof  she  was  thrown,  and  injured.  Under  the  facts 
in  the  case  it  was  not  only  the  province  of  the  jury  to  determine 
whether  the  act  of  the  plaintiff  in  attempting  to  alight  was  a 
proximate  cause  of  injury,  but  also  to  determine  whether  it  was 
an  act  of  negligence. 

3.  Appellant  requested  the  court  to  charge:  **That  it  is  the 
duty  of  a  street  railway  company  engaged  in  operating  street 
cars  for  the  carrying  of  passengers  to  exercise  a  high  degree  of 
care  and  diligence  to  prevent  Accident  to  its  passengers;  that  is, 
it  must  use  the  highest  degree  of  care  and  diligence  which  is 
reasonably  practicable  under  the  circumstances  of  the  case/*  etc. 
The  court  declined  to  give  the  request,  and  wholly  failed  to 
charge  that  such  degree  of  care  and  diligence  is  owing  by  a  com- 
iT]on  carrier  to  his  passengers.  The  degree  of  care  charged  was 
only  that  of  ordinary  care;  that  is,  "negligence  consists  in  the 
doing  of  some  act,  or  the  omission  to  do  some  act  or  perform 
some  duty  which  a  reasonable  and  prudent  person  ought  or 
ought  not  to  do,"  and  that  "reasonable  care  and  precaution,  as 
mentioned  in  these  instructions,  means  that  degree  of  care  and 
caution  which  might  reasonably  be  expected  from  an  ordinarily 
prudent  person,"  etc.  So  far  as  the  degree  of  care  required  of  a 
common  carrier  of  passengers,  the  jury  was  not  given  to 
understand  that  it  was  any  greater  than  that  required  to  be  ex- 
ercised by  the  defendant  towards  persons  not  passengers,  or  any 
greater  than  ordinary  care.  Street  railway  companies  are  com- 
mon carriers  of  passengers,  and,  as  such,  are  bound  to  exercise 
for  the  safety  of  their  passengers  more  than  ordinary  care.  The 
many  different  forms  of  expression  used  in  the  text-books,  and 
by  the  courts,  in  stating  the  rule  as  to  the  degree  of  care  re- 
quired of  a  carrier  in  conveying  passengers,  all  recognize  sub- 
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stantially  the  same  test;  that  is  the  highest  degree  of  care, 
prudence,  and  foresight  consistent  with  the  practical  operation 
of  its  road;  or,  as  it  is  sometimes  expressed,  the  utmost  skill, 
diligence,  care,  arid  foresight  consistent  with  the  business,  in 
view  of  the  instrumentalities  employed,  and  the  dangers  naturally 
to  be  apprehended,  and  that  the  carrier  is  held  responsible  for  the 
slightest  neglect  against  which  such  skill,  diligence,  care,  and 
foresight  which  might  have  guarded.  3  Thomp.  Com.  L.  of 
^'eg.  §§  2722  to  2729 ;  2  Shear.  &  Redf.  §  495 ;  S  Am.  &  Eng. 
Enc.  L.  558 ;  Nellis  St.  Rd.  Acc't  L.  §  6 ;  Booth  St.  Rys.  §  328. 
Appellant  was  entitled  to  have  the  law  given  to  the  jury  sub- 
stantially as  in  the  request  stated. 

4.  Complaint  is  also  made  because  of  the  court's  giving  the 
following  charge :  "No  presumption  arises  against  the  defendant 
from  the  mere  happening  of  the  accident  to  the  plaintiff.  The 
happening  of  the  accident  to  the  plaintiflF  and  the  injuries  re- 
sulting therefrom  are  not  any  evidence  of  negligence  on  the 
part  of  the  defendant."  Such  a  charge  may  properly  be  given  in 
many  cases  of  negligence,  especially  those  involving  only  or- 
dinary care,  and  when  the  circumstances  of  the  accident  as  de- 
scribed do  not  raise  any  presumption  of  negligence.  But  this  is 
a  case  where  the  relation  of  carrier  and  passenger  is  shown  to 
exist,  and  where  the  former  owes  the  latter  the  highest  degree 
of  care,  and  where  it  is  held  responsible  for  slight  negligence. 
'•The  happening  of  the  accident  to  the  plaintiff,"  as  described  by 
her;  that  is,  an  injury  visited  upon  her  by  a  sudden  start  or  jerk 
of  the  car  while  she,  as  a  passenger,  was  alighting  therefrom, 
afier  it  had  stopped,  in  obedience  to  her  request,  to  enable  her  to 
do  so,  constituted  prima  facie  evidence  of  negligence  under  the 
rule  "res  ipsa  loquitur,"  and  cast  upon  the  defendant  the  burden 
of  showing  that  the  accident  took  place  either  without  its  fault, 
or  through  the  contributory  negligence  of  the  plaintiff.  In 
speaking  of  presumptions  as  to  negligence,  and  of  the  application 
of  this  rule,  Mr.  Nellis  says :  "A  prima  facie  case  of  negligence 
is  made  out  by  cestimony  of  the  plaintiff,  that  being  a  passenger 
on  defendant's  street  car,  she  indicated  her  desire  to  leave  it, 
which  stopped  to  enable  her  to  do  so,  and  that  while  she  was  in 
the  act  of  leaving,  and  before  she  could  place  herself  safely  on 
the  ground,  it  started,  and  threw  her."  Nellis,  St.  Rd.,  etc.,  576 ; 
3  Thompson  Com.  Neg.  §  2830;  United  Rys.  &  Elec.  Co.  z/. 
Bcidelman,  95  Md.  480,  52  Atl.  913;  Consol.  Tract.  Co.  v. 
Thalheimer,  59  N.  J.  Law,  474,  37  Atl.  132;  Whalen  v.  ConsoL 
T.  Co.  (N.  J.  Err.  &  App.)  40  Atl.  645,  41  L.  R.  A.  836,  68  Am. 
St  Rep.  723;  Lincoln  St.  Ry.  v.  McCIellan,  54  Neb.  672,  74 
N.  W.  1074,  69  Am.  St.  Rep.  736;  N.  Y.  C,  etc.,  R.  R.  v. 
Blumenthal,  160  111.  40,  43  N.  E.  809 ;  Leeds  v.  Camden  &  Atl. 
R.  Co.,  53  N.  J.  Law,  233,  23  Atl.  169;  Pres.,  etc.,  Balto.  & 
Yorktown  T.  R.  v.  Leonhardt,  66  Md.  70,  5  Atl.  346;  Phila.,. 
Wilm.  &  Balto.  R.  R.  v.  Anderson,  72  Md.  519,  20  Atl.  2,  8  L. 
R.  A.  673,  20  Am.  St  Rep.  483 ;  B.  &  O.  R.  R.  v.  State ;  21  Am. 

19  R  R  R-4 
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&  Eng.  Ry.  Cas.  202 ;  Doolittle  v.  So.  Ry.,  62  S.  C.  130,  40  S. 
E.  133;  Cooper  v,  Ga.,  etc.,  Ry.,  61  S.  C.  345,  39  S.  E.  543; 
Ky.  &  Ind.,  etc.,  Co.  v.  Quinkert  (Ind.  Sup.)  28  N.  E.  338; 
Tex.  &  P.  Ry.  Co.  v.  Nunn,  98  Fed.  963,  39  C.  C.  A.  364 ;  Bosqui 
V.  Sutro  R.  R.  Co.,  131  Cal.  390,  63  Pac.  682;  In  Bridges  v. 
North  London  Ry.  Co.,  L.  R.  6  Q.  B.  377;  Patterson,  Ry. 
Acc't.  438. 

Of  course  a  mere  fall  of  a  passenger  from  a  street  car,  or  from 
the  platform  or  steps  of  a  car,  without  any  evidence  to  show  how 
it  was  occasioned,  raises  no  presumption  of  negligence  on  the 
part  of  the  street  car  company.  But  that  was  not  the  "happening 
of  the  accident  to  the  plaintiff"  as  described  by  her.  She  gave 
evidence  to  show  how  her  fall  was  occasioned,  a  sudden  start  or 
jerk  of  the  car  while  she  was  alighting  therefrom.  In  case  of  a 
carrier  and  passenger  the  rule  of  "res  ipsa  loquitur"  applies  not 
only  to  cases  of  collision,  derailing,  and  upsetting  of  coaches, 
breaking  of  machinery,  appliances,  And  the  like,  but  also  to  the 
doing  of  acts  by  the  servants  operating  the  machinery,  and  to 
the  management  of  instrumentalities  over  which  the  carrier  has 
control,  and  for  the  management  of  which  he  is  responsible.  This 
rule  was  recognized  by  the  court  in  paragraph  5  where  its  princi- 
ples to  some  extent  on  the  facts  were  charged,  but  were  too 
narrowly  confined.  If  the  two  charges  be  not  inconsistent  with 
each  other,  they  certainly  are  misleading  and  confusing  to  the 
jury;  for  in  the  one  instance  the  jury  are  told  no  presumption 
of  negligence  on  the  part  of  the  defendant  arises,  while  in  the 
other  they  are  told  actual  negligence  appears  from  substantially 
the  same  things.  In  other  words,  in  stating  the  case  abstractly, 
the  court  said  there  was  no  presumption  of  negligence,  while,  in 
stating  it  concretely,  there  was  not  only  a  presumption  of  negli- 
gence, but  actual  negligence.  Upon  the  plaintiff's  theory  of  the 
case,  the  happening  of  the  accident  as  described  by  her  raised  a 
presumption  of  negligence  on  the  part  of  the  defendant,  and 
Ihe  court  erred  in  instructing  the  jury  otherwise. 

For  these  reasons,  the  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  granted ;  costs  to  be  taxed  against  the  re- 
spondent. 

Bartch,  C.  J.,  and  McCarty,  J.,  concur. 
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Louisvii^LE  &  N.  R.  Co.  V.  Board. 

(Court  of  Appeals  of  Kentucky,  Feb.  8,  1906.) 

[90  S.  W.  Rep.  944.] 

Carriers — ^Injury  to  Passenger — Negligence — Svidence-— Questions 
for  Juiy.* — Testimony  of  a  passenger  on  a  freight  train,  riding  in  the 
car  with  his  stock,  that  he  wa^s  thrown  from  it  while  in  motion  by 
two  persons  unknow^n  to  him,  raises  a  presumption  of  negligence  on 
the  part  of  the  carrier;  and  whether  it  was  overcome  by  the  tes- 
timony of  the  conductor  and  brakemen  on  the  train  that  they  had 
nothing  to  do  with  his  being  thrown  off,  and  did  not  know  of  it  till 
long  after  its  occurrence,  is  a  question  for  the  jury. 

Trial— Order  of  Admitting  Evidence. — Admission  on  rebuttal  of 
evidence  in  chief  is  in  the  discretion  of  the  court,  and  ground  for  re- 
versal only  on  manifest  abuse  of  the  discretion,  where  a  party  was 
prejadiced   thereby. 

Appeal  from  Circuit  Court,  Warren  County. 
"Not  to  be  oflficially  reported." 

Action  by  Lem  Board  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
AfiErmed, 

James  A.  Mitchell  and  Benjamin  D.  WarHeld,  for  appellant. 
Proctor  &r  Herdsman  and  Green  &  Van  Winkle,  for  appellee. 

O'Rear,  J.  This  is  the  second  appeal  in  this  case.  The  opin- 
ion on  the  former  appeal  is  found  in  80  S.  W.  218,  25  Ky.  Law, 
Rep.  2180.  Appellee  alleged  in  his  petition  that,  while  a  passen- 
ger on  a  freig^ht  train,  "defendant  and  his  agents  and  servants  in 
charge  of  said  train  with  gross  negligence  threw  or  permitted 
the  plaintiff  to  be  thrown  from  said  cars."  Appellee  was  in 
charge  of  a  car  of  live  stock,  and  was  accepted  and  carried  as  a 
passenger  on  a  freig:ht  train,  riding  in  the  car  with  his  stock. 
During  the  nigrhttime,  and  while  he  was  asleep,  he  was  thrown 
Irom  the  train  while  it  was  running,  as  he  testifies,  by  two  per- 
sons unknown  to  him  and  was  seriously  injured.  Appellant  in- 
troduced the  conductor  and  the  three  brakemen  of  that  train, 
who  each  testified  that  he  had  nothing  to  do  with  it,  that  he  did 
not  throw  or  assist  in  throwing  appellee  from  the  train,  and  was 
not  aware  of  it  until  long  after  it  had  occurred.  Appellant  did 
not  show  at  the    trial  who  else,  if  any  one,  was  on  the  train, 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  is  created  by  the  fact  that  a  passenger  is  in- 
jured, see  foot-notes  appended  to  State  v.  United  Rys.  &  Elec.  Co. 
(Mdj  17  R  R.  R.  624,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  624;  foot-notes 
appended  to  Blake  i'-  Camden  Interstate  Ry.Co.  (W.  Va.),  17  R.  R.  R. 
619  40  Am  &  Eng.  R-  Cas.,  N.  S.,  619;  Patterson  v.  San  Francisco  & 
S,  if  Elec  Ry.  Co.  (Cal),  17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  552-  Lincoln  Traction  Co.  v.  Heller  (Neb.),  17  R.  R.  R.  368,  40 
Am  &  Eng  R.  Cas.,  N.  S..  368;  foot-note  appended  to  Minahan  v. 
Grand  Trunk  Western  Ry.  Co.  (C.  C.  A.),  16  R.  R.  R.  562,  39  Am.  & 
Eng  R  Cas,  N.  S-,  562;  Fagan  v.  Rhode  Island  Co.  (R.  I.),  16  R.  R. 
R.  22   39  Am.   &   Bng.  R.  Cas.,  N.  S.,  22. 
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whether  employees  or  others.  Appellee  was  admittedly  a  passen- 
fi^er,  and  entitled  to  the  protection  and  care  due  to  him  as  such. 
Appellant  was  bound  to  use  the  highest  deg^ree  of  care  to  protect 
its  passengers  from  injury,  either  at  the  hands  of  its  own  em- 
ployees or  at  the  hands  of  others,  when  it  had  reason  to  believe 
that  the  passenger  was  in  danger  from  such.  K.  C.  R.  R.  Co.  v. 
Thomas'  AdmV,  6  Ky.  Law  Rep.  599;  L.  &  N.  R.  R.  Co.  -z;. 
Kingman,  35  S.  W.  264,  18  Ky.  Law  Rep.  82;  Ohio  Val.  Rv. 
Co.  V,  Watson's  Adm'r  (Ky.)  21  S.  W.  244,  19  L.  R.  A.  310,  40 
Am.  St.  Rep.  211 ;  L.  &  N.  R.  R.  Co.  v.  Bell,  100  Ky.  203,  38 
S.  W.  3 ;  C.  &  O.  Ry.  Co.  v.  Jordan,  76  S.  W.  145,  25  Ky.  Law 
Rep.  574;  Memphis  &  C.  Packet  Co.  v.  Buckner,  108  Ky.  701,  57 
S.  W.  482. 

It  is  argued  for  appellant  that,  inasmuch  as  appellee  was  un- 
able to  identify  his  assailants,  there  was  a  failure  of  proof  of 
negligence  against  the  carrier.  The  carrier  is  bound  to  use  the 
highest  degree  of  care  to  carry  the  passenger  safely.  When  the 
passenger  shows  that  while  under  the  care  of  the  carrier  he  has 
been  injured  without  fault  on  his  part,  and  under  circumstances 
which,  unexplained,  show  that  the  carrier  has  not  fully  dis- 
charged the  duty  it  has  undertaken,  there  is  a  presumption  of 
negligence  on  the  part  of  the  carrier,  which  it  must  overcome  by 
proof  satisfying  the  jury.  L.  &  N.  R.  R.  Co.  v,  Reynolds,  71  S. 
W.  516,  24  Ky.  Law  Rep.  1402.  Upon  appellee's  evidence  this 
legal  presumption  was  raised  against  appellant,  and  the  burden 
imposed  upon  it  to  explain  this  injury  to  the  passenger  in  its 
charge.  That  it  has  partially  done  so  does  not  prove  necessarily 
that  it  has  entirely  done  it.  Whether  the  explanation  was  such 
as  to  satisfy  the  burden  was  a  question  for  the  jury.  In  the  face 
of  two  verdicts  in  this  case,  we  are  not  prepared  to  say  that  the 
verdict  should  be  disturbed. 

The  rules  of  the  company  admitted  in  rebuttal  on  behalf  of  ap- 
pellee were  probably  immaterial  upon  the  issue,  but,  if  material, 
were  evidence  in  chief.  It  is  not  necessarily  reversible  error  to 
admit  evidence  in  chief  in  rebuttal.  The  matter  is  vested  in  the 
sound  discretion  of  the  trial  court.  Only  upon  its  manifest 
abuse,  where  it  has  resulted  prejudicially  to  the  party  complain- 
ing, will  a  reversal  be  allowed.  We  do  not  deem  the  practice  in 
this  case  of  sufficient  importance  to  have  affected  any  substantial 
right  of  appellant. 

Judgment  affirmed,  with  damages. 
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(Supreme  Court  of  Michigan,  Dec.  15,  1905.) 
[105  N.  W.  Rep.  746.] 

Carriers — ^Injuries  to  Passengers — Neg^gence — Question  for  Jury.* 

— Plaintiff  arrived  at  her  destination  before  the  conductor  had  taken 
her  ticket,  and  when  the  station  was  announced  she  started  to  get  off  the 
train;  but  the  stop  was  too  short,  and  the  train  being  started  with  a 
jerk  before  she  had  time  to  alight,  without  the  operatives  ascertain- 
ing that  persons  were  not  in  the  act  of  alighting,  plaintiff  was  thrown 
to  the  ground  and  injured.  Held,  that  such  facts  did  not  show  an  ab- 
sence of  negligence  on  the  part  of  the  carrier  as  a  matter  of  law. 

Same — Contributory  Negligence. — Plaintiff  in  so  endeavoring  to 
alight  was  not  ^ilty  of  contributory  negligence  as  a  matter  of  law. 

Damages — Evidence — Physical  Condition — Pain  and  Sufferings — In 
an  action  for  personal  injuries,  plaintiff  may  testify  fully  as  to  her 
condition,  pain,  and  suffering,  and  its  duration. 

Evidence — Statements  to  Phy8ician.t — Where  plaintiff,  after  being 
injured  while  attempting  to  alight  from  defendant's  railroad  train, 
called  defendant's  physician  in  order  to  substantiate  her  claim  for 
injuries  against  defendant,  her  complaints  of  present  sufferings  to 
such  physician  were  not  mere  natural  expressions,  but  were  hearsay, 
and   inadmissible. 

Same— Complaints  of  Pain.t — In  an  action  for  personal  injuries, 
certain  witnesses,  who  during  the  period  succeeding  the  injury  heard 
plaintiff  complain  of  pain  and  suffering,  were  properly  permitted  to 
testify  to  the  fact  that  she  complained,  and  of  what  she  complained, 
as  distinguished  from  her  language  used  in  making  such  complaints. 

Damages — Personal  Injuries — CTvidence. — In  an  action  for  injuries, 
evidence  as  to  what  plaintiff's  weight  had  been  before  the  accident 
was  admissible. 

Evidence — Competency — Results  of  Experiments.^ — In  an  action 
for  injuries  to  a  passenger  by  the  sudden  starting  of  the  train  before 
she  had  time  to  alight,  it  was  not  error  to  exclude  evidence  of  a  sub- 
sequent test  to  determine  the  length  of  time  that  the  engineer  prob- 
ably took  to  oil  his  engine  at  the  point  in  question  on  the  occasion 
of  the  accident. 

Appeal — Instructions — Harmless  Error. — At  the  close  of  the  trial 
the  court  stated  that  he  declined  to  give  certain  requests  asked  by  de- 
fendant, but  that,  though  he  was  still  of  the  opinion  that  the  requests 
were  erroneous,  he  would  give  them  at  the  instance  of  plaintiff's  at- 
torney, whereupon  the  requests  were  read  to  the  jury,  and  the  court 
then  charged  that  they  should  regard  the  instructions  in  connection 
with  the  facts,  the  same  as  though  they  were  originally  given.    Held, 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due  in 
discharging  passengers,  see  foot-notes  appended  to  Little  Rock  Trac- 
tion &  Elec.  Co.  V.  Kimbro  (Ark.),  17  R.  R.  R.  501,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  501;  foot-notes  appended  to  Willworth  v.  Boston 
Elev.  Ry.  Co.  (Mass.),  16  R.  R.  R.  69,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  69. 

IFor  the  authorities  in  this  series  on  the  question,  when,  and  when 
not,  evidence  of  complaints  of  pain  are  admissible,  see  McCormick 
V.  Detroit,  etc.,  Ry.  Cfo.  (Mich.),  17  R.  R.  R.  516,  40  Am.  &  Eng.  R. 
Cas.,  iV.  S.,  516;  Birmingham  Ry.,  L.  &  P.  Co.  v.  Enslen  (Ala.),  17 
R.  R.  R.  127,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  127;  Kansas  City,  etc.,  R. 
Co.  V.  Matthews  (Ala.),  17  R.  R.  R.  79.  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
79:  Fishbum  v.  Burlington  &  N.  W.  Ry.  Co.  (Iowa),  16  R.  R.  R.  444, 
J9  \m.  &  Engr-  R-  Cas.,  N.  S.,  444. 

^See  extensive   note  appended  to  Louisville   Ry.   Co.  v.    Hoskins' 
KAm'T  {Ky.^,  17  R-  R-  R-  484,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  484. 
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that  the  court's  error  in  so  charging  the  requests  was  not  prejudicial 
to  defendant,  in  so  far  as  it  related  to  such  of  the  requests  as  defend- 
ant was  not  entitled  to  have  given. 

Trial — •Argumentative  Instructions. — In  an  action  for  injuries  to  a 
passenger  while  attempting  to  alight,  an  instruction  that  it  was  her 
duty  to  be  observant  and  to  heed  what  was  going  on  around  her,  to 
notice  whether  or  not  the  train  was  stationary,  to  observe  when  it 
started  and  to  protect  and  assist  herself  by  the  hand  rails  of  the  car, 
and  be  vigilant  and  see  that  no  sudden  movement  would  trip  or  throw 
her  if  she  could  prevent  it,  and  if  she  failed  to  use  due  and  ordinary 
precaution,  etc.,  she  could  not  recover,  was  objectionable,  as  argumen- 
tative. 

Error  to  Circuit  Court,  Shiawassee  County ;  Steams  F.  Smith, 
Judge. 

Action  by  Margaret  O'Dea  against  the  Michigan  Central  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant brings  error.    Reversed. 

Argued  before  Moore,  C.  J.,  and  Carpenter,  Grant,  Mont- 
gomery, and  Hooker,  JJ. 

O.  £.  ButterHeld  {John  T.  McCurdy,  Henry  Russet,  and  Ash- 
ley Pond,  of  counsel),  for  appellant. 
Watson  &  CItapman,  for  appellee. 

Hooker,  J.  The  defendant  has  appealed  from  a  judgment 
rendered  against  it  on  a  charge  of  negligence.  The  plaintiff,  a 
married  woman  of  55  years  of  age,  and  her  brother,  some  years 
older,  took  defendant's  evening  train  at  Owosso  for  Henderson, 
the  first  station  north  of  Owosso.  According  to  her  undisputed 
testimony  the  station  (Henderson)  was  announced  from  the  for- 
ward door  of  the  coach,  and  as  the  train  was  slowing  up  the 
conductor  entered,  and  the  train  stopped  as  he  approached  them. 
He  did  not  take  or  ask  for  the  tickets,  but  passed  on,  and  the 
plaintiff  then  said  to  her  brother,  who,  like  herself,  had  remained 
seated  until  the  conductor  had  passed :  "Get  up !  He  has  gone 
by."  She  also  testified  that  she  supposed  that  he  was  coming^ 
for  the  tickets,  and  that  she  said  to  her  brother,  who  was  behind 
her:  "This  is  the  place  to  get  off.  Come  on,  he  aint  going  to 
take  up  the  tickets."  She  then  went  out,  and  while  upon  the 
platform  or  steps  the  train  started  with  a  jerk,  and  she  was 
thrown  to  the  ground  and  injured.  She  also  stated  that  they 
"just  raised  up  as  the  conductor  came  to  the  seat,  because  we 
thought  he  wasn't  going  to  stop  for  the  tickets."  The  tickets 
were  not  surrendered.  The  brother  did  not  get  off  from  the  train 
at  that  time,  and  the  train  was  afterwards  stopped  a  few  rods 
north  of  the  station  for  him  to  alight.  These  are  substantially 
the  main  facts  in  the  case,  and  there  is  no  serious  dispute  about 
them.  The  defendant  offered  no  testimony  as  to  what  occurred 
in  the  car  or  at  the  steps.  There  were  two  engines  upon  the 
train,  and  the  engineers  and  firemen  were  sworn  as  to  the  length 
of  the  stop  at  Owosso,  and  this  is  the  disputed  fact  in  the  case. 
There  is  no  evidence  as  to  the  whereabouts  of  the  conductor  or 
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brakeman  when  she  sought  to  alight,  nor  is  there  any  testimony 
tending  to  show  whether  either  of  them  knew  that  she  and  her 
brother  intended  or  tried  to  get  off  at  Henderson.  Nor  is  there 
evidence  that  any  other  passenger  stopped  there.  Upon  this  state 
of  facts  the  defendant  contends  that  there  is  no  evidence  of  negh- 
gence,  for  the  reason  that  these  parties  neither  tendered  their 
tickets  nor  informed  the  conductor  of  their  intention  to  leave  the 
train  there.  We  are  of  the  opinion  that  the  managers  of  a  train 
should  use  some  diligence  to  ascertain  whether  there  are  persons 
in  the  act  of  leaving  a  train  before  starting  it,  especially  when  the 
stop  is  so  short  as  to  make  haste  necessary.  There  is  evidence  in 
this  case  indicating  that  the  stop  was  brief,  and  we  cannot  say, 
as  matter  of  law,  either  that  there  was  an  absence  of  negligence 
on  the  part  of  defendant's  agents,  or  that  plaintiff  was  guilty  of 
contributory  negligence. 

The  plaintiff  testified  fully  as  to  her  condition,  pain,  and  suffer- 
ing, and  its  duration.  This  it  was  competent  for  her  to  do.  In 
addition  to  her  testimony,  her  counsel  called  a  number  of  wit- 
nesses, who  were  allowed  to  testify  to  her  complaints,  not  what 
she  said  in  her  own  language  (which  we  do  not  imply  would  have 
been  admissible),  but  the  fact  that  she  complained  of  this  or  that. 
She  sent  for  Dr.  Hume,  not  for  the  purpose  of  giving  treatment, 
but  because  he  was  the  company's  physician  at  Owosso.  She 
declined  medical  assistance  at  Henderson,  saying  she  wanted  to 
wait  and  send  for  the  railroad  physician  in  Owosso,  so  they 
could  see  if  she  was  hurt,  if  they  wanted  to  settle ;  that  she  had  a 
claim  against  the  company  (for  the  injury),  and  wanted  to  get 
her  proof  together — wanted  the  railroad  doctor,  so  that  they 
would  know  that  she  was  hurt.  The  physician  was  allowed  to 
testify:  "The  patient  complained  of  tenderness  over  the  hip 
joint — ^that  is,  on  pressure — and  she  also  complained  of  some 
soreness  in  moving  one  shoulder."  This  testimony  was  not  ad- 
missible under  the  rule  laid  down  in  G.  R.  &  I.  R.  Co.  v,  Huntley, 
38  Mich.  544.  31  Am.  Rep.  321 ;  McKormick  v.  West  Bay  City, 
110  Mich.  270,  68  N.  W.  148;  and  Comstock  v.  Georgetown 
(Mich.)  100  X.  W.  788.  The  plaintiff's  own  testimony  shows 
that  the  witness  was  asked  to  call  for  the  purpose  of  making 
testimony,  and  the  fact  that  he  did  not  come  in  response  to  the 
call,  but  for  other  reasons,  is  not  important.  It  is  the  design  of 
the  plaintiff  to  make  communications  for  the  purpose  of  affecting 
her  claim  that  makes  them  inadmissible,  for  the  reason  that  thev 
are  not  natural  expressions  of  present  sufferings,  but  voluntary 
statements  for  an  ulterior  purpose,  and  therefore  not  within  the 
exception  to  the  hearsay  rule. 

Dr.  Wilson  testified :  **She  complained  of  pain  in  the  left  hip, 
and  in  the  left  side  of  the  back  between  the  shoulder  and  the 
spinal  column,  on  motion  of  the  shoulder,  and  some  headaclie. 
I  Ao  not  remember  about  pain,  but  she  complained  of  soreness  at 
the  point  of  bruise."  John  Carmody,  plaintiff's  son-in-law  testi- 
kd  as  to  the  next  Sunday  (eight  days  after  the  accident): 
"Q.    State   to   the  jury  whether  or  not  that  she  complained  of 
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slight  or  severe  pain,  at  this  time  that  you  have  described,  in 
these  parts  of  her  body.  A.  Severe.  Q.  You  may  state  to  the 
jury  whether  or  not  she  complained  of  any  sickness  or  suffering^ 
in  the  stomach  at  the  time.  A.  She  did."  And  as  to  a  week  later 
still  as  follows:  "Q.  How  did  she  appear  tp  you  as  to  whether 
or  not  she  was  suffering^  pain  ?  A.  She  did  appear  to  be  suff er- 
ingf  pain.  I  heard  her  make  complaints  of  suffering;  present  pain 
in  her  head,  left  limb,  left  side.  Q.  Did  she,  or  did  she  not, 
make  complaints  of  suffering  any  pain  in  her  back  ?  A.  She  com- 
plained of  her  back  being  lame.  Q.  Did  she  complain  of  suffer- 
ink  any  headache  at  that  time?  A.  She  did."  And  as  to 
twenty-three  days  after  the  accident:  "Q.  State  to  the  jury 
whether  or  not  upon  this  occasion  Mrs.  O'Dea  still  complained 
of  suffering  present  pain.  A.  She  did:  Q.  State  in  what  parts 
of  her  body  at  this  time  she  complained  of  suffering  pain? 
A.  She  complained  of  her  left  side,  limb,  shoulder,  and  back." 
This  witness  stated  that  he  saw  her  at  least  once  in  two  weeks 
for  some  months,  and  the  following  was  permitted:  "Q.  What 
complaints,  if  any,  does  she  make  when  she  goes  upstairs  as  to 
its  hurting  her,  causing  her  pain — that  is,  at  the  time  she  was 
doing  it,  present  pain?  A.  She  complained  of  her  left  leg  and 
back.  Q.  Mr.  Carmody,  state  to  the  jury  whether  or  not,  as  you 
have  observed  her  going  upstairs  at  that  time,  she  complained  of 
suffering  present  pain  at  that  time  in  walking.  A.  She  did. 
Q.  At  what  point  of  her  body  did  she  complain  that  it  hurt  her 
to  go  upstairs?  A.  In  her  left  limb  and  side.  Q.  Mr.  Carmody, 
what  can  you  say  as  to  whether  or  not  at  the  time  you  have  seen 
your  mother-in-law,  whether  or  not  these  complaints  that  you 
have  described  to  the  jury  in  the  various  parts  of  her  body  have 
continued  over  the  whole  space  of  time ;  that  is,  the  time  you 
have  seen  her?  A.  They  have.  Q.  What  can  you  say  as  to 
whether  or  not  she  appears  to  you  to  be  getting  better  or  worse 
of  this  lameness  ?  A.  She  doesn't  appear  to  be  getting  any  bet- 
ter." Plaintiff's  husband  and  daughters,  and  Lena  Washburn 
and  Matilda  Boyce,  near  neighbors,  were  allowed  to  give  similar 
testimony.  This  testimony  is  hearsay  testimony,  but  much,  if 
not  all,  of  it  is  admissible,  unless  it  is  subject  to  the  same  infirmity 
that  is  found  in  that  of  Dr.  Hume.  See  Hyatt  v,  Adams,  16 
Mich.  200;  Will  v.  Mendon,  108  Mich.  251,  66  N.  W.  58;  Strudr- 
eon  V,  Sand  Beach,  107  Mich.  496,  65  N.  W.  616 ;  Mott  v.  Rail- 
road, 120  Mich.  136,  79  N.  W.  3 ;  Johnson  v,  McKee,  27  Mich. 
473;  G.  R.  &  I.  Co.  v.  Huntley,  38  Mich.  543,  31  Am.  Rep.  321. 
It  may  reasonably  be  suggested  that  plaintiff's  attempt  to  make 
testimony  for  herself  would  not  be  likely  to  end  with  Dr.  Hume, 
and  such  suggestion  was  a  pertinent  one  to  make  to  the  jury, 
whose  duty  to  consider  the  question  of  simulation  is  thereby  em- 
phasized, but,  in  the  absence  of  something  specific  indicating  the 
connection  of  an  improper  purpose  with  such  statements,  it  was 
proper  to  leave  the  testimony  to  the  jury  under  appropriate  in- 
structions. 

Defendant's  complaint  that  counsel  for  plaintiff  were  permitted 
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to  show  what  her  weight  before  the  accident  had  been  is  without 
merit.  We  also  think  that  the  court  did  not  err  in  refusin^^  to 
admit  testimony  of  a  subsequent  test  to  determine  the  length  of 
time  that  the  engineer  probably  took  to  oil  his  engine  at  Owosso 
(Ml  the  occasion  of  this  accident. 

The  court  charged  the  jury  that :  "Gentlemen  of  the  Jury :  On 
my  judgment,  some  requests  that  were  handed  up  on  the  part  of 
the  defendant  I  declined  to  give.  They  were  marked  'C/  'D/  and 
'E.*  The  attorney  for  the  plaintiff  thinks,  perhaps,  I  might  have 
made  a  mistake,  although  I  am  still  of  the  same  opinion,  but  at 
his  suggestion  and  his  request  I  give  these  three  requests  on  the 
part  of  the  defendant,  which  are  as  follows."  These  requests 
were  as  follows:  "(C)  I  charge  you  that  if  you  find  the  train 
on  which  plaintiff  claims  she  was  injured  stopped  at  Henderson  a 
reasonable  length  of  time  for  plaintiff  to  have  alighted  therefrom 
in  safety,  if  she  had  moved  with  reasonable  diligence  in  so  alight- 
ing from  the  train,  then  she  cannot  recover  in  this  case,  as  there 
is  no  evidence  that  any  person  in  charge  of  said  train  saw  her  in 
the  act  of  alighting  therefrom,  and  defendant  is  not  guilty  of 
negligence  in  starting  its  train.  (D)  I  charge  you  in  this  case 
that  the  jur>-  may  and  should  consider  all  the  testimony  offered 
by  the  defendant  showing  or  tending  to  show  how  long  the  train 
remained  standing  at  the  station  on  the  night  in  question.  The 
fact,  if  you  find  it  is  a  fact,  that  one  of  the  engines  attached  to 
said  train  was  partially  disabled,  and  that  one  of  the  engines  be- 
longing to  said  train  was  running  hot,  and  the  engineer  of  said 
engine  was  on  the*  ground  at  said  station,  and  was  inspecting  and 
oiling  the  journals  of  said  engine  on  each  side  thereof,  and  the 
length  of  time  that  was  necessarily  consumed  thereby,  and  if  the 
jun^  believes  that  the  train  stopped  at  said  station  for  a  period 
of  time  from  three  to  four  minutes,  or  a  sufficient  length  of  time 
for  plaintiff  to  have  alighted  from  it  in  safety  by  being  diligent 
and  expeditious  in  alighting  therefrom,  and  she  did  not,  then 
plaintiff  cannot  recover.  (E)  I  charge  you  that  it  was  plaintiff's 
duty  to  be  observant  and  to  heed  what  was  going  on  around  her, 
to  notice  whether  or  not  the  train  was  stationary,  and  to  observe 
when  it  started,  and,  when  alighting,  it  was  her  duty  to  protect 
herself  and  assist  herself  by  the  hand  rails  on  the  car  platform 
and  running  down  the  steps  of  the  car,  which  were  prepared  for 
that  purpose,  and  to  be  vigilant  and  see  that  no  sudden  move- 
ment would  trip  or  throw  her  if  she  could  prevent  it;  and,  if 
plaintiff  failed  to  use  due  and  ordinary  precaution  that  a  prudent 
person  would  under  the  circumstances,  and  was  injured  in  con- 
sequence of  such  failure  to  protect  herself  from  injur}*^  as  a  pru- 
dent person  would  have  done,  then  she  cannot  recover  in  this 
action." 

Counsel  for  plaintiff  then  said :  "You  stated  to  the  jury  that  it 

was  ^gaAnst  your  honor's  judgment  to  give  them.     I  wish  you 

^'ould  instruct  the  jury  that  they  are  not  to  regard  that  remark. 

TAe  Court':    No;  you  are  to  regard  these  instructions.     I  give 

i![itst  instructions  to  you  to  consider  in  connection  with  the  facts, 
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just  the  same  as  though  I  had  given  them  in  the  first  place." 
This  was  error.  It  was  harmless,  however,  as  to  the  first  two 
requests,  which  defendant  was  not  entitled  to  have  given.  The 
third  was  argumentative,  and  we  should  hesitate  to  reverse  the 
case  for  the  omission  to  give  it. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


McDonald  v.  Central  R.  Co.  of  New  Jersey  et  al, 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  20,  1905.) 

[62  Atl.  Rep.  405.] 

Carriers — Ejection  of  Passengers. — The  plaintiff,  before  purchasing 
a  ticket  at  Elizabeth,  inquired  of  the  agent  if  a  certain  train  stopped 
at  Chester,  was  answered  in  the  affirmative,  and  given  a  time-table 
showing  that  the  train  was  scheduled  to  stop.  Held,  that  the  plaintiff 
had  by  the  contract  a  right  to  have  the  train  stop  at  Chester,  and  that 
his  ejection  at  the  last  preceding  station  was  wrongful. 

Same — Passenger— What  Constitutes.* — The  plaintiff  was  familiar 
with  the  route,  his  ticket  was  a  coupon  ticket,  of  which  certain  cou- 
pons purported  to  be  issued  by  the  Central  Railroad  Company  as 
agent,  and  he  did  not  deny  that  he  knew  that  the  Central  Railroad 
Company  acted  as  agent  only  as  to  points  beyond  its  own  road. 
Held,  that  the  relation  of  carrier  and  passenger  did  not  exist  between 
the  plaintiff  and  the  Central  Railroad  Company  ^fter  the  train  left 
the  Central  road. 

Same, — Little  v.  Dusenberry,  46  N.  J.  Law,  614,  50  Am.  Rep.  445, 
distinguished. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Alexander  McDonald  against  the  Central  Railroad 
Company  of  New  Jersey  and  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  plaintiff,  and  defendants  bring  error. 
Reversed. 

George  Holmes  and  William  A,  Barkalow,  for  plaintiff  in  error 
Central  R.  Co.  Vredenbitrgh,  Wall  &  Van  Winkle,  for  plaintiff 
in  error  Baltimore  &  Ohio  R.  Co. 

John  K,  English,  for  defendant  in  error. 

SvvAYZE,  J.  This  is  an  action  of  tort.  The  first  count  of  the 
declaration  is  for  negligently  misinforming  the  plaintiff  as  to  the 
train  which  he  should  take  to  go  from  Elizabeth  to  Chester,  Pa. 
The  second  count  is  for  a  wrongful  ejection  of  the  plaintiff  at 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengers,  see  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v. 
Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  648; 
Sprigg  r.  Rutland  R.  Co.  (Vt.),  17  R.  R.  R.  628,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  628;  foot-notes  appended  to  McCarter  v.  Greenville  Trac- 
tion Co.  (S.  Car.),  17  R.  R.  R.  5,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  5; 
foot-note  appended  to  Kroeger  v.  Seattle  Elec.  Co.  (Wash.),  16  R.  R. 
R.  689,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  689;  foot-notes  appended  to  St. 
Louis,  etc..  Ry.  Co.  v.  Reed  (Ark.),  16  R.  R.  R.  541,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  541. 
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Philadelphia.  The  plaintiff  recovered  damag^es  for  the  ejection, 
and  judgment  was  entered  ag^ainst  both  companies. 

Whether  the  ejection  of  the  plaintiff  was  wrongful  depends 
upon  the  contract  The  material  facts  are  as  follows:  Just  before 
buying  a  ticket  from  Elizabeth  to  Chester,  he  inquired  of  the 
ticket  agent  at  Elizabeth  whether  the  train,  which  he  afterward 
took,  stopped  at  Chester,  and  was  informed  that  it  did.  He  then 
asked  for  a  time-table  and  ticket  and  received  both.  The  time- 
table purported  on  its  face  to  be  one  of  the  Royal  Blue  Line,  and 
bore  the  names  of  the  Central  Railroad  of  New  Jersey,  the  Phila- 
delphia &  Reading  Railway,  and  the  Baltimore  &  Ohio  Rail- 
road. There  was  no  other  proof  as  to  the  company  by  which  it 
was  issued.  The  time-table  showed  that  the  train  stopped  at 
Chester.  Xo  question  arose  until  just  before  the  train  reached 
Philadelphia,  when  the  conductor  of  the  Philadelphia  &  Reading 
Railway  informed  the  plaintiff  that  the  train  did  not  stop  at 
Chester,  and  that  he  would  have  to  change  cars  at  Philadelphia. 
When  the  train  reached  the  station  in  Philadelphia,  the  conductor 
of  the  Baltimore  &  Ohio  Railroad  took  charge.  He  came  into 
tlie  car  with  two  policemen,  inquired  for  the  man  who  wanted 
to  go  to  Chester,  and  told  the  plaintiff  he  would  have  to  get  off ; 
to  which  the  plaintiff  replied  that  he  would  have  to  use  force. 
The  conductor  grabbed  the  plaintiff  by  the  shoulder,  and  the 
plaintiff  thereupon  left  the  car.  The  plaintiff  had  been  in  the 
habit  of  taking  the  same  train,  which  had  previously  stopped  at 
Chester. 

It  was  not  questioned  on  the  trial  or  on  the  argument  here  that 
the  ticket  agent  in  Elizabeth  was  authorized  to  sell  tickets  from 
Elizabeth  to  Chester  over  the  Central  Railroad  of  New  Jersey, 
the  Philadelphia  &  Reading  Railway,  and  the  Baltimore  &  Ohio 
Railroad.  The  ticket  appears  on  its  face  to  be  issued  by  the 
Central  Railroad,  and  has  attached  three  going  and  three  return- 
ing coupons  in  the  usual  form  of  a  coupon  ticket.  The  coupons 
between  Bound  Brook  and  Philadelphia  purport  to  be  issued  on 
account  of  the  Philadelphia  &  Reading,  and  the  coupons  between 
Philadelphia  and  Chester  on  account  of  the  Baltimore  &  Ohio. 
It  is  not  necessary  to  decide  that  the  terms  of  the  published  time- 
table became  by  mere  fact  of  publication  a  part  of  the  contract, 
as  was  held  by  the  majority  of  the  Court  of  King's  Bench  in 
Denton  z'.  Great  Northern  Railway,  S  Ellis  &  Blackburn,  860,  and 
decided  by  the  Court  of  Appeals  in  Le  Blanche  v.  London  & 
North  western  Railway  Company,  6  R.  1  C.  P.  D.  268,  45  L.  J. 
C.  P.  521,  5  English  Ruling  Cases,  392.  The  difficulty  suggested 
by  Mr.  Pollock  (Pollock  on  Contracts  f/th  Eng.  Ed.]  18)  does 
not  arise  in  this  case ;  for  the  stopping  of  the  train  at  Chester  was 
an  express  condition  upon  which  the  plaintiff  bought  his  ticket, 
and  the  time-table  showing  that  the  train  made  the  stop  at  Chester 
was  handed  him  w^ith  the  ticket.  The  fact  that  a  time-table  fur- 
nished bv  the  Baltimore  &  Ohio  Railroad  to  the  conductor  { but 
not,  as  far  as  the  case  discloses,  to  the  public  or  to  the  ticket  agent 
at  Elizabeth)  showed  that  the  train  did  not  stop  at  Chester  in  no 
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way  alters  the  case.  The  train  had  been  in  the  habit  of  stopping, 
and  the  time-tables  of  the  ticket  agent  at  Elizabeth  bearing^  the 
name  of  the  Baltimore  &  Ohio,  and  not  denied  to  have  been  au- 
thorized by  that  company,  showed  such  a  stop.  While  the  au- 
thority of  the  ticket  agent  to  make  tlie  contract  in  question  might 
be  modified  to  correspond  with  the  time-table  furnished  the  con- 
ductor, there  is  no  proof  that  it  had  been  so  modified.  Whether 
it  had  been  so  modified  was  within  the  knowledge  of  the  Balti- 
more &  Ohio,  and  the  failure  to  prove  it  justifies  the  inference 
that  there  had  been  no  modification.  The  plaintiflf  had  the  right 
to  assume  that  the  train  would  stop  at  Chester  as  his  contract 
required,  and  was  not  bound  to  believe  the  assertion  of  the  con- 
ductor. He  was  entitled  to  make  reasonable  efforts  to  exercise 
his  right.  Runyan  v.  Central  R.  R.  Co.,  65  N.  J.  Law,  228,  232, 
47  Atl.  422.  He  did  no  more  than  to  require  the  conductor  to 
make  use  of  slight  physical  force,  and  yielded  immediately,  and 
left  the  car.  We  think  the  conduct  of  the  conductor  was  ac- 
tionable. 

The  question  remains  whether  both  defendants  are  liable.  The 
conductor  was  in  the  employ  of  the  Baltimore  &  Ohio  Railroad 
Company,  and  it  is  liable  for  his  acts  on  the  principle  respondent 
superior.  The  other  conductor,  whose  route  ended  at  Philadel- 
phia, was  in  the  employ  of  the  Philadelphia  &  Reading  Railway 
Company.  The  only  fact  in  the  case  to  indicate  liability  on  the 
part  of  the  Central  Railroad  Company  is  the  issue  of  the  ticket. 
The  plaintiff's  case  does  not  rest  upon  a  tort  of  the  ticket  agent 
at  Elizabeth,  but  upon  the  theory  that  the  agent  at  Elizabeth  had 
the  right  to  make  the  contract  and  was  therefore  guilty  of  no 
wrong.  The  Central  Railroad  would  be  liable  for  a  violation  of 
its  duty  as  a  common  carrier,  if  that  relation  existed  at  the  time 
between  the  plaintiflf  and  the  company.  Haver  v.  Central  Rail- 
road Company,  62  N.  J.  Law,  282,  41  Atl.  916,  43  L.  R.  A.  84, 
72  Am.  St.  Rep.  647.  Whether  that  relation  existed  depends 
on  whether  the  Central  contracted  for  the  carriage  of  the  plain- 
tiflf beyond  its  own  line  as  principal  or  agent.  The  ticket  states 
that  in  selling  the  ticket  to  points  on  other  roads  the  company 
assumes  no  responsibility  beyond  its  own  road.  It  may  be  ques- 
tioned whether  this  provision  was  assented  to  by  the  plaintiflf, 
and  if  so,  whether  it  operates  to  exempt  the  Central  Railroad 
from  its  common-law  liability,  or  only  to  negative  the  assumption 
of  any  further  liability  beyond  its  own  road.  This  need  not  be 
determined,  since  the  other  facts  suflficiently  prove  that 
the  Central  Railroad  was,  to  the  knowledge  of  the  plain- 
tiflf, contracting  only  as  agent  as  to  transportation  be- 
yond its  own  road.  The  facts  that  there  were  separate  coupons 
for  diflferent  portions  of  the  journey,  that  they  bore  the  names  in 
plain  type  of  the  connecting  companies,  and  purported  on  their 
face  to  be  issued,  as  far  as  the  connecting  roads  were  concerned, 
by  the  Central  Railroad  as  agent  only,  and  that  the  plaintiflf  was 
familiar  with  the  route,  justify  the  inference,  in  the  absence  of 
any  denial  from  the  plaintiflf,  that  he  knew  that  the  Central  Rail- 
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road  was  acting  as  agfent  only.  The  relation  of  common  caVrier 
and  passenger  did  not  exist  as  between  the  plaintiff  and  the 
Central  Railroad  Company  after  the  train  left  the  Central's  road. 
The  case  differs  from  Little  v,  Dusenberry,  46  N.  J.  Law,  614, 
50  Am.  Rep.  445,  and  Dunn  v.  Pennsylvania  R.  R.  Co.,  71  N.  J. 
Law,  21,  58  Atl.  164.  In  both  those  cases  the  relation  of  carrier 
and  passenger  existed  between  the  parties  at  the  time  of  the 
injury.  The  case  resembles  rather  Alabama,  etc.,  R.  R.  Co.  v. 
Holmes,  75  Miss.  371,  23  South.  187.  There  is  no  evidence  that 
the  Central  Railroad  took  any  part  in  the  management  of  the 
train  beyond  Bound  Brook.  As  far  as  the  case  indicates,  the 
Baltimore  &  Ohio  Railroad  was  in  sole  charge  of  the  train  at  the 
time  the  plaintiff  was  ejected.  The  legal  position  of  the  Central 
Railroad  was  similar  to  that  of  the  Pennsylvania  Railroad  Com- 
pany in  Pennsylvania  R.  R.  Co.  v,  Jones,  155  U.  S.  333,  15  Sup. 
Ct.  136,  39  L.  Ed.  176.  There  should  have  been  a  nonsuit  as  to 
the  Central  Railroad. 

It  is  assigned  as  error  that  the  court  allowed  the  jury  to  award 
damages  for  the  indignity  and  consequent  injury  to  his  feelings. 
This  is  the  settled  law  in  case  of  an  unlawful  eviction.  Allen  7*. 
C.  &  P.  Ferry  Company,  46  N.  J.  Law,  198 ;  D.  L.  &  W.  R.  R.  v. 
Walsh,  47  X.  J.  Law,  548,  4  Atl.  323.  The  case  differs  from  the 
cases  cited  in  the  briefs  for  the  plaintiffs  in  error.  The  present 
plaintiff  had  in  his  possession  and  showed  the  conductor  a  ticket 
which  entitled  him  to  be  carried  to  Chester,  and  a  time-table, 
apparently  authorized  by  the  company,  which  showed  that  the 
train  was  scheduled  to  stop  at  Chester.  On  the  face  of  it,  he  was 
entitled  to  be  let  off  at  Chester,  and  the  reason  for  the  decision  in 
the  cases  cited,  growing  out  of  the  propriety  of  the  conductor 
having  evidence  of  the  plaintiff's  right,  is  wanting  in  the  present 
case. 

The  judgment,  however,  is  a  joint  judgment,  and  indivisible; 
and,  since  it  must  be  reversed  as  to  the  Central  Railroad  Com- 
pany, it  must  be  reversed  in  toto.  Peterson  v,  Middlesex  &  Som- 
erselt  Traction  Co.,  71  N.  J.  Law,  296,  59  Atl.  456. 


Bourland  z/.  Choctaw,  O.  &  G.  Ry.  Co. 

(Supreme  Court  of  Texas,  Jan.  4,  1906). 

[90  S.  W.  Rep.  483.] 

Carrierski-Delay  in  Delivery — Notice  of  Special  Damages  from  Fail- 
ure to  Deliver.* — ^Where  cattle  feed  had  been  shipped  and  carried  to 
its  point  of  destination,  £ind  the  consignee,  after  its  arrival,  applied  to 

*Sce  generally,   foot-note  appended  to  American   Express   Co.   v. 

Jennings  (Miss.),  16  R.  R.  R.  546,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  546;. 

ioot-note,  appended  to  Choctaw,  O.   &  G.   Ry.  Co.  v,  Rolfe   (Ark.), 

J5  i   R    R    525,  39  Am.  &  Eng.  R.  Cas.,  N.    S.,    525;    Crutcher    v. 

ZhocXz^  O.  &  G.  R.  Co.  (Ark.),  16  R.  R.  R.  661,  39  Am.  &  Eng.  R. 

Cas.,  X.  'S.,  661. 


62  Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Bourland  v,  Choctaw,  etc.,  Ry.  Co 

the  carrier's  agent  and  stated  to  him  that  he  was  out  of  feed,  and  that 
his  failure  to  get  it  would  mean  a  great  loss  to  him,  because  he  had 
no  other  feed  for  his  cattle,  and  delivery  was  not  made,  solely  through 
the  fault  of  the  agent,  the  consignee  was  entitled  to  recover  special 
damages,  although  notice  of  the  peculiar  facts  was  not  given  before 
or  at  the  time  of  the  making  of  the  contract  of  carriage. 

Same — Instructions. — In  an  action  by  the  consignee  of  cattle  feed 
for  special  damages,  the  court  instructed  that  the  special  damages 
might  be  recovered  if  defendant's  agent  at  the  point  of  destination  of 
the  feed  was  advised  by  plaintiff,  "before  or  at  the  time  of  the  arrival 
of  said  feed"  at  said  station,  that  it  was  necessary  for  it  to  be 
promptly  delivered,  or  damage  would  result.  The  evidence  showed 
that  the  feed  was  ready  for  delivery  when  such  notice  was  given,  and 
that  the  failure  to  deliver  was  solely  because  of  the  agent's  fault. 
Held,  that  the  instruction  referring  to  notice  before  the  arrival  of  the 
feed  could  have  caused  no  misunderstanding  or  injury  to  defendant. 

Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District. 

Action  by  R.  M.  Bourland  against  the  Choctaw,  Oklahoma  & 
Gulf  Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appealed  to  the  Court  of  Civil  Appeals,  where  the  judjgfment 
was  reversed.  87  S.  W.  173.  Plaintiff  brings  error.  Judgment 
of  Court  of  Civil  Appeals  reversed.  Judgment  of  district  court 
affirmed. 

Potter  &  Potter,  for  plaintiff  in  error. 

A^.  H.  Lassiter,  Robert  Harrison,  and  Brozvning,  Madden  & 
Truelove,  for  defendant  in  error. 

Williams,  J.  Plaintiff  in  error  recovered  in  the  district  court 
a  judgment  against  defendant  in  error  for  damages  resulting  to 
his  cattle  from  delay  on  the  part  of  the  railway  company  in  deliver- 
ing at  destination  cottonseed  cake,  purchased  by  plaintiff  in  error 
at  Little  Rock,  Ark.,  and  shipped  over  the  line  of  defendant  in 
error  to  Washita,  Okl.  T.,  to  be  fed  to  the  cattle  which  were 
being  fattened  at  the  latter  point.  On  tlie  appeal  of  defendant 
the  Court  of  Civil  Appeals  held  that  the  character  of  damages 
stated  was  not  recoverable,  reversed  the  judgment  of  the  district 
court,  and  rendered  judgment  in  favor  of  plaintiff  in  a  small 
amount  for  the  value  of  some  of  the  cake  ruined  in  transportation. 

The  facts  alleged  and  proved  by  plaintiff  to  sustain  his  claim 
are  that  he  was  fattening  for  market  612  beef  cattle  near  Washita, 
and,  anticipating  that  his  supply  of  feed  would  soon  be  exhausted, 
he  purchased  and  delivered  to  defendant  on  the  18th  day  of 
April,  1902,  at  Little  Rock,  two  car  loads  of  cottonseed  cake  for 
transportation  to  Washita.  No  notice  was  given  to  defendant, 
at  that  time,  of  the  purpose  for  which  the  cake  was  needed,  and 
of  the  damage  to  result  from  delay  in  delivering  it  at  Washita; 
but  the  cars  were  promptly  carried,  and  arrived  at  Washita  on  the 
21st  day  of  April,  and  up  to  this  point  in  the  transaction  there  is  no 
complaint  of  the  action  of  defendant.  The  uncontradicted  evi- 
dence is  to  the  effect  that  on  the  21st  of  April,  the  day  on  which 
the  cars  reached  Washita,  an  agent  of  plaintiff  applied  to  defend- 
ant's station  agent  there  for  the  cake,  and  stated  to  him  that 
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**ihey  were  clean  out  of  feed,  and  that  they  had  to  have  the 
cottonseed  cake,  as  they  had  about  600  cattle  on  full  feed,  and  it 
meant  a  ^eat  loss  to  them  by  not  receiving^  the  cottonseed  cake 
as  ordered."  The  witness  who  testified  to  this  fact  stated  that 
the  conversation  was  between  plaintiff's  a^ent,  the  station  ag^ent, 
and  "the  conductor,"  and  other  parts  of  the  record  indicate  that 
the  conductor  referred  to  was  the  one  in  charg^e  of  the  train  in 
which  the  cars  in  question  were  carried,  from  which  the  inference 
arises  that  the  cake  was  then  at  the  point  where  it  should  have  been 
delivered,  and  in  control  of  defendant's  a^ent  there.  It  was  not 
delivered,  owingf,  no  doubt,  to  the  fact  shown,  that  this  a^ent 
absconded  on  the  same  dav.  Bv  some  mistake  the  cars  were 
sent  out  on  another  railroad,  and  were  not  recovered,  and  the 
cske  was  not  delivered  until  May  16th,  notwithstanding  plaintiff 
and  his  agfent,  from  dav  to  day,  repeated  the  notice  gfiven  and  the 
demand  for  delivery,  ^he  plaintiff's  supply  of  food  for  the  cattle 
was  exhausted  about  the  time  the  cake  should  have  been  de- 
li\^red,  and  he  could  not  otherwise  obtain  sustenance  for  the 
animals,  in  consequence  of  which  they  were  greatly  depreciated  in 
value.  The  trial  court  instructed  the  jury  in  substance  that  the 
loss  thus  sustained  might  be  recovered,  "if  defendant's  agent  at 
said  station  of  Washita  was  advised  by  plaintiff  or  his  agent, 
before  or  at  the  time  of  the  arrival  of  said  cottonseed  cake  at 
said  station,  and  while  the  same  was  still  in  charge  of  the  agent 
at  said  station  of  Washita,  that  said  cottonseed  cake  was  being 
shipped  for  the  purpose  of  feeding  said  cattle,  and  that  it  was 
necessary  for  it  to  be  promptly  delivered,  or  said  cattle  would 
be  without  feed,  and  that  damage  would  result  to  plaintiff  there- 
from," and  if  defendant  negligently  failed  to  make  the  delivery 
after  receiving  such  notice,  limiting  the  damages'  to  such  as  ac- 
crued after  the  time,  subsequent  to  the  receipt  of  the  notice  when 
defendant  could  have  made  the  delivery  by  the  use  of  ordinary 
care. 

The  Court  of  Civil  Appeals  felt  constrained  by  the  decisions 
of  this  court  in  the  case  of  Missouri,  Kansas  &  Texas  Railwav 
Company  z\  Belcher,  88  Tex.  549,  32  S.  W.  518,  Id.,  89  Tex. 
428.  35  S.  W.  6,  Id.,  92  Tex.  593,  50  S.  W.  559,  to  hold  that 
damages  of  the  character  claimed  were  not  recoverable,  because 
notice  of  the  peculiar  state  of  facts  under  which  they  might  arise 
as  a  consequence  of  delay  in  the  transportation  and  delivery  was 
not  given  to  the  defendant  before  or  at  the  time  of  the  making  of 
the  contract  of  carriage.  It  is  true  that  the  statement,  in  Hadley 
T.  Baxendale,  and  in  the  many  cases  following  it,  of  the  rule  for 
the  recovery  of  damages  of  a  special  or  exceptional  kind  for 
the  breach  of  a  contract  for  the  delivery  of  property,  includes,  as 
essential  to  liability  therefor,  notice,  at  the  time  of  the  making 
of  the  contract,  to  the  party  bound  to  deliver,  of  the  peculiar  con- 
ditions under  which  such  damages  are  likely  to  result  from  the 
breach;  and  the  formula  seems  sometimes  to  have  been  applied 
as  rigidly  as  if  it  were  a  rule  prescribed  by  legislative  act.  Its 
operation  has  generally  been  wise  and  just,  and  it  js  only  when 
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it  is  made  the  exclusive  rule  in  cases  in  which  tlie  reasons  under- 
lying it  do  not  make  it  applicable  that  it  fails  to  meet  the  demands 
of  substantial  justice.  The  truth  that  it  is  not  to  be  regarded  as 
an  exclusive  rule  for  the  measure  of  damages  in  all  cases  of 
breach  of  contract  for  the  delivery  of  property  has  been  expressed 
many  times  by  eminent  jurists.  Thus,  in  Newport  Dock  Com- 
pany V.  Wilson,  L.  R.  1  Exc.  177,  Chief  Baron  Pollock  said  of  it : 
"It  is  quite  true  that  the  case  is  not  applicable  to,  and  does  not 
decide,  every  case.  No  rule,  no  formula,  could  do  that.  No  pre- 
cise, positive  rule  can  embrace  all  cases." 

In  most  of  the  decisions  the  question  as  to  the  exact  time  when 
the  notice  should  have  been  given  has  not  received  much  atten- 
tion; there  being  no  difficulty  arising  from  the  fact  that  it  was 
given  after  the  contract  was  made,  but  before  the  damage  re- 
sulted. But  in  some  cases  it  has  been  attempted  to  establish  the 
right  to  damages  beyond  those  which  would  ordinarily  arise  from 
the  breach  of  the  contract  in  the  particular  case,  by  showing- 
notice  of  the  special  circumstances  after  the  making  of  the 
contract  and  before  the  breach,  and,  although  there  was  an  inti- 
mation by  one  of  the  judges  in  Gee  v.  L.  &  V.  Ry.  Co.,  6  H.  &  N. 
217,  that  such  notice  ought  to  be  held  to  be  effectual  for  the  pur- 
pose, the  decisions  have  been  to  the  contrary  in  cases  of  this 
character  which  have  come  to  our  attention,  where  it  became 
necessary  to  pass  upon  the  point.  Jordon  v.  Patterson,  67  Conn. 
473,  35  Atl.  521 ;  Ligon  v.  Mo.  Pac.  Ry.  Co.,  3  Willson,  Civ. 
Cas.  Ct.  App.  §  1 ;  1  Sedgwick  on  Damages,  §  158.  The  princi- 
ple of  these  decisions  is  that  the  party  undertaking  the  delivery  is 
held  to  assume,  when  he  makes  his  contract,  a  liability  only  for 
those  damages  which  would,  in  the  usual  and  ordinary  course  of 
things,  result  from  his  failure  to  perform,  because  it  is  only  these 
that  he  is  required  to  foresee,  unless  it  is  shown  that  knowledgfe 
of  an  unusual  situation  of  the  other  party,  in  which  extraordinary 
injury  may  be  caused  by  nondelivery,  has  been  brought  to  his 
attention,  and  that  he  has  contracted  with  reference  thereto.  In 
other  words,  it  is  held  that  the  rights  and  liabilities  of  the  parties 
are  fixed  by  the  contract  and  the  circumstances  known  to  them 
when  it  is  made,  and  cannot  be  increased  by  notice  of  other  facts 
subsequently  given.  The  reasons  which  have  been  given  for  this 
are  well  condensed  by  Judge  Denman  in  the  Belcher  Case,  89 
Tex.  428,  35  S.  W.  6.  The  notice  relied  on  in  such  cases  subse- 
quent to  the  contract  appears  to  have  been  given  at  a  time  when  its 
effect,  if  held  sufficient,  would  have  been  to  impose  an  additional 
liability,  resulting  from  the  contract  itself,  to  that  within  the 
contemplation  of  the  parties  when  they  made  it.  In  none  of  them 
were  the  facts  like  those  in  the  present  case,  in  which  the  contract 
to  carry  to  Washita  had  been  fully  performed,  and  the  property 
was  at  the  point  of  destination,  and  could  have  been  delivered, 
when  the  notice  was  given.  All  that  remained  to  be  done  was 
to  make  delivery,  and  this  it  was  then  in  the  power  of  the  carrier 
to  do  at  once.  It  had  no  right  to  demand  extra  compensation 
for  a  transportation  already  performed,   for  making  delivery; 
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nor  had  it  the  right  to  refuse  or  delay  delivery  because  of  the 
conditions  of  which  it  then  received  notice.  No  extra  or  unusual 
preparations  were  necessary  for  delivery,  or,  if  they  were,  the 
defendant  was,  at  the  time,  in  as  good  a  position  to  make  them 
as  it  would  have  been,  had  the  notice  been  given  when  the  con- 
tract w^as  made.  The  simple  fact  is  that  it  held  so  much  of  plain- 
tiff's property  of  which  he  desired,  and  was  entitled  to  immediate 
possession,  for  a  special  purpose  and  for  the  lack  of  which,  de- 
fendant was  then  fully  informed  plaintiff  was  in  danger  of  suffer- 
ing the  loss  for  which  compensation  is  now  sought,  which  loss 
could  have  been  prevented  by  mere  delivery  of  the  property.  In 
such  a  case,  knowledge  of  these  facts,  when  the  contract  for  trans- 
portation was  made,  appears  to  us  to  be  unessential.  None  of 
the  reasons  exist  for  which  such  notice  has  been  required  in  other 
cases.  The  plaintiff's  loss  did  not  arise  from  delay  in  transpor- 
tation, nor  from  any  cause  for  the  prevention  of  which  notice  at 
the  time  of  the  contract  was  important,  but  from  the  failure  to 
perform  the  simple  duty  to  deliver  the  property,  due  to  the  faith- 
lessness of  defendant's  agent,  at  a  time  when  the  probable  conse- 
quences thereof  were  fully  disclosed.  There  would,  in  our  opin- 
ion, be  manifest  injustice  in  requiring  the  plaintiff  rather  than  the 
defendant  to  bear  the  loss  arising  from  this  fault  of  the  agent. 
The  facts  of  the  Belcher  Case,  as  presented  in  the  certificate,  on 
vvhich  the  two  first  opinions  of  this  court  were  based,  brought 
it  within  the  principle  of  Hadley  v.  Baxendale,  and  what  we  have 
said  sufficiently  shows  the  differences  regarded  as  decisive  be- 
tween that  case  and  this: 

The  rule  requiring  notice  at  the  time  of  the  contract  could  not, 
with  any  justice,  be  made  to  fit  the  facts  of  this  case,  and  the 
application  of  it  would  be  inappropriate  and  merely  arbitrary. 
Xo  other  damages  but  those  which  plaintiff  suffered  by  being 
deprived  of  the  cake  as  food  for  his  cattle  could  be  shown.  He 
could  not  have  supplied  himself  with  other  food,  and  have  made 
defendant  liable  for  the  difference  between  the  cost  of  it  and  of 
the  cake,  because  there  was  no  accessible  market  in  which  he 
could  have  bought  If  the  value  of  the  use  of  the  cake  during  its 
detention  be  looked  for,  the  use  is  found  to  have  had  no  value,. 
except  to  supply  the  cattle  with  sustenance,  and  the  injury  to 
them  is  the  only  way  of  measuring  the  value  of  this  use  to  plain- 
tiff. Either  that  loss  must  be  compensated,  or  the  plaintiff  must 
be  restricted  to  the  recovery  of  interest,  during  the  delay,  on  the 
money  invested  in  the  property,  or  to  nominal  damages;  and 
neither  of  the  latter  results  could  be  regarded  as  less  than  a  de- 
feat of  justice.  In  the  case  of  Rogan  v,  Wabash  Railway  Co., 
51  Mo.  App.  677,  the  distinction  we  make,  with  a  much  broader 
application,  is  recognized  in  an  opinion  by  Judge  Seymour  D. 
Thompson,  and  the  Court  of  Civil  Appeals  of  the  Third  District 
announces  the  same  doctrine  in  Wells,  Fargo  &  Co.  v.  Battle 
(Tex.  Civ.  App.)  24  S.  W.  353. 
The  chargre  of  the  trial  court,  when  applied  to  the  evidence^ 
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was  substantially  correct,  and  stated  the  rule  which  we  regard  as 
controlling^  this  case.  It  refers,  it  is  true,  to  notice  g^ven  to  the 
agfent  at  Washita  before  the  arrival  of  the  cars  containing  the 
cake,  and,  if  there  were  anything  in  the  case  requiring  the  dis- 
tinction between  notice  before  arrival  and  that  given  while  the 
cars  were  at  Washita,  questions  might  arise  which  we  find  it 
unnecessary  to  determine  at  this  time.  The  first  notice  given  was 
on  the  very  day  when  the  cars  reached  Washita  and  were  ready 
for  delivery.  The  charge  requires  that  the  freight  should  have 
been  within  the  control  of  the  agent  when  the  facts  making  the 
delivery  so  important  were  brought  to  his  knowledge,  and  evi- 
dently refers  to  the  one  transaction  which  took  place  on  the  21st 
of  April,  and  means  that  the  notice  then  given  might  have  been 
either  before  or  after  the  arrival  of  the  cars,  so  that  the  agent 
knew  the  facts  while  controlling  them.  It  is  apparent,  therefore, 
that  the  language  referred  to  could  have  caused  no  misunder- 
standing or  injury  to  the  defendant.  The  judgment  of  the  Court 
of  Civil  Appeals  will  be  reversed,  and  that  of  the  district  court 
affirmed. 

Judgment  of  Court  of  Civil  Appeals  reversed.     Judgment  of 
district  court  affirmed. 


Hayne  v.  Union  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Bristol,  Dec.  1,  1905.) 

[76   N.    E.   Rep.   219.] 

Carriers — Injuries  to  Passengers — Misconduct  of  Servants.* — ^A  car- 
rier is  absolutely  liable  for  injuries  to  a  passenger  caused  by  the  mis- 
conduct of  its  servants  while  engaged  in  the  performance  of  the  con- 
tract of  carriage. 

Same — DifiFerent  Crews.* — The  conductor  of  one  of  defendant's  cars 
in  sport  threw  a  dead  hen  at  the  motorman  of  the  car  on  which  plain- 
tiff was  riding.  The  hen  missed  the  motorman,  struck  the  window  of 
the  car  near  where  plaintiff  was  sitting,  and  injured  her.  Held,  that 
the  fact  that  the  conductor  was  a  member  of  the  crew  of  another  car 
than  that  in  which  plaintiff  was  riding  did  not  exempt  defendant  from 
liability  for  such  injuries. 

Exceptions  from  Superior  Court,  Bristol  County;  Lloyd  E. 
White,  Judge. 

Action  by  Lila  D.  Hayne  against  the  Union  Street  Railway 
Company.  A  verdict  was  rendered  in  favor  of  defendant,  and 
plaintiff  brings  exceptions.    Sustained. 

Gay  &  Keen,  for  plaintiff. 

Oliver  Prescott,  Jr.,  and  John  //.  Clifford,  for  defendant. 


♦See  foot-notes  appended  to  Western  Md.  R.  Co.  v.  Shivers  (Md.), 
17  R.  R.  R.  34,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  34;  foot-notes  appended 
to  Abbott  V.  Oregon  R.  Co.  (Ore.),  16  R.  R.  R.  52,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  52;  foot-note  appended  to  South  Covington  &  C.  St.  Ry. 
Co.  V.  Smith  (Ky.),  16  R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 
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Knowlton,  C.  J.  The  plaintiff  was  a  passenger  on  the  defend- 
ant s  street  car,  and  was  riding  near  the  front  window,  on  a  seat 
in  the  comer  of  the  car.  The  car  entered  upon  a  turnout  to  pass 
two  other  cars,  going  in  the  opposite  direction,  which  were 
waiting  there  for  the  plaintiff  s  car  to  go  by.  The  conductor  of 
one  of  these  cars,  who  had  picked  up  a  dead  hen  on  the  beach 
near  the  road,  threw  the  hen  in  sport  at  the  motorman  on  the 
car  on  which  the  plaintiff  was  riding.  He  missed  the  motorman, 
and  his  missile  struck  the  window,  broke  the  glass,  and  thereby 
injured  the  plaintiff.  This  suit  is  brought  to  recover  compensa- 
tion for  the  injury. 

We  will  assume  in  favor  of  the  defendant  that  there  was  no 
evidence  to  warrant  a  finding  that  the  conductor  who  threw  the 
hen  was  acting  within  the  scope  of  his  employment,  and  there- 
fore, under  the  rules  of  law  applicable  to  the  ordinary  relations 
of  master  and  servant,  the  defendant  would  not  be  liable  for  the 
servant  s  act.  But  the  plaintiff  invokes  a  special  rule  applicable 
to  common  carriers.  A  common  carrier  of  passengers  impliedly 
agrees  to  exercise  the  utmost  care  and  diligence,  consistent  with 
the  proper  management  of  his  business,  to  protect  his  passengers 
from  injury  through  the  misconduct  of  other  persons,  while  he  is 
performing  his  contract  for  their  transportation.  They  neces- 
sarily submit  themselves  in  a  large  degree  to  his  care  and  control, 
and  he  undertakes  to  provide  for  their  safety  in  all  those  par- 
ticulars which  ought  to  be  under  his  direction  and  management 
Among  these,  to  a  certain  extent,  are  the  kind  of  persons  per- 
mitted to  approach  the  passengers  on  the  carrier's  premises,  and 
the  rules  and  regulations  which  govern  the  conduct  of  the  car- 
rier's servants  and  others,  while  the  contract  for  carriage  is  being 
performed.  While  the  carrier  does  not  guaranty  perfection  in 
these  particulars,  he  is  under  an  obliga|:ion  of  implied  contract, 
and  consequent  legal  duty,  to  use  a  very  high  degree  of  care  to 
prevent  injuries  that  might  be  caused  by  the  negligence  or  willful 
misconduct  of  others.  This  rule  prevails  generally  in  the  Ameri- 
can courts.  Simmons  v.  New  Bedford,  etc..  Steamboat  Companv, 
97  Mass.  361,  93  Am.  Dec.  99;  Bryant  v.  Rich,  106  Mass.  180, 
8  Am.  Rep.  311;  Ng^v  Jersey  Steamboat  Company  v.  Brockett. 
121  U.  S.  637,  7  Sup.  Ct.  1039,  30  L.  Ed.  1049;  Goddard  v. 
Grand  Trunk  Railway  Company,  57  Me.  202,  2  Am.  Rep.  39; 
Stewart  v.  Brooklyn  &  Crosstown  Railroad  Company,  90  N.  Y. 
588,  43  Am.  Rep.  185 ;  Dwindle  v.  New  York  Central  &  Hudson 
River  Railroad  Company,  120  N.  Y.  117,  24  N.  E.  319,  8  L.  R. 
A.  224,  17  Am.  St.  Rep.  611;  Haver  v.  Central  Railroad  Com- 
pany, 62  N.  J.  Law,  282-284,  41  Atl.  916,  43  L.  R.  A.  84,  72  Am. 
St.  Rep.  647;  Chicago  &  Eastern  Illinois  Railroad  v,  Flexman, 
103  111.  546-550,  42  Am.  Rep.  33;  Pick  v.  Chicago  &  North- 
western Railroad  Company,  68  Wis.  469,  32  N.  W.  527,  60  Am. 
Rep.  878;  Indianapolis  Union  Railwav  Company  v.  Cooper,  6 
Ind.  App.  202,  33  N.  E.  219;  Terre  Haute  &  Indiana  Railroad 
Company  r.  Jackson,  81  Ind.  19.  In  the  application  of  the  rule 
to  injuries  caused  by  servants  of  the  carrier  while  engaged  in  the 
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performance  of  his  contract  of  carriage,  it  is  held  that  he  is  liable 
absolutely  for  their  misconduct.  This  part  of  the  rule  was  dis- 
cussed particularly  in  Bryant  v.  Rich,  ubi  supra,  as  the  more 
g^eneral  doctrine  was  discussed  in  Simmons  v.  New  Bedford, 
Vineyard  &  Nantucket  Steamboat  Company,  97  Mass.  316,  13 
Am.  Dec.  99. 

Under  the  authorities,  it  is'plain  that,  if  the  wrongful  act  which 
caused  the  injury  in  the  present  case  had  been  done  by  the 
conductor  or  motorman  of  the  car  on  which  the  plaintiflf  was 
riding,  the  defendant  would  be  liable.     The  only  question  upon 
which  there  is  ground  for  any  doubt  is  whether  the  rule  applies 
to  an  injury  done  by  a  servant  who  was  engaged  in  the  same 
general  service,  but  was  employed  upon  another  car,  and  was 
not  charged  directly  and  primarily  with  any  duty  to  provide  for 
the  safety  of  the  plaintiflf.    We  are  of  opinion  that  the  liability 
of  the  defendant  is  the  same  as  if  the  conductor  who  threw  the 
hen  had  been  in  charge  of  the  plaintiflf's  car.    The  rule  of  lia- 
bility in  such  cases  is  made  absolute.     The  reason  for  the  rule 
applies  as  well  when  the  servant  is  employed  upon  another  car 
as  when  he  is  working  on  the  car  upon  which  the  injury  occurs. 
If  one  of  the  reasons  for  the  liability  is  that  the  servant,  througfh 
his  relation  to  his  master,  owes  a  duty  to  protect  the  passenger 
from  injuries  by  others,  and  a  fortiori  from  injuries  by  himself, 
this  duty,  so  far  as  it  relates  to  the  last  branch  of  the  obligation, 
is  not  confined  to  servants,  the  nature  of  whose  service  requires 
them  to  give  personal  attention  to  the  passenger  in  reference  to 
possible  injuries  from  others,  but  it  includes  those  employed  in 
the  general  business  of  transportation,  and  involves  a  duty  to 
refrain   from  doing  injury  to  any  of  the  master's  passengers, 
whether  in  the  special  charge  of  the  servant  or  not.     It  would 
be  too  strict  and  narrow  a  rule  to  hold  that  this  liability  of  the 
master  extends  only  to  injuries  by  servants  especially  charged 
with  the  duty  of  protecting  passengers  from  injury.    In  Bryant  v. 
Rich,  106  Mass.  180,  3  Am.  Rep.  311,  it  was  said  that  "in  respect 
to  such  treatment  of  passengers,  not  merely  the  oflScers,  but  the 
crew,  are  the  agents  of  the  carriers.*'    The  great  diligence  and 
learning  of  the  defendant's  counsel  have  discovered  for  our  en- 
lightenment no  case  in  which  it  has  been  held  that  the  carrier 
was  not  liable,  because  the  servant,  at  the  time  of  his  wrongful 
act,  was  not  directly  employed  in  carrying  the  passenger  injured, 
if  he  was  engaged  in  the  general  business  of  which  the  trans- 
portation of  the  passenger  was  a  part.    Of  course,  if  he  was  at 
the  time  in  a  position  wholly  disconnected  with  his  duties  to  the 
carrier,  as,  if  his  misconduct  was  away  from  his  place  of  employ- 
ment at  an  hour  of  the  day  when  he  was  at  liberty  to  go  where  he 
pleased,  the  master  would  not  be  liable.    But  the  mere  fact  that 
he  was  on  one  car  and  his  wrongful  act  was  directed  to  a  passen- 
ger on  another  car,  should  make  no  difference  with  the  master's 
liability.     In  Dwindle  v.  New  York  Central  &  Hudson  River 
Railroad  Company,  120  N.  Y.  117,  24  N.  E.  519,  8  L.  R.  A.  224, 
17  Am.  St.  Rep.  611,  a  case  somewhat  different  from  the  present 
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one,  the  court  used  this  language:  "While  the  general  duty 
rested  upon  the  defendant  to  protect  the  person  of  the  passenger 
during  the  entire  performance  of  the  contract,  it  signifies  but 
little  or  nothing  whether  the  servant  had  or  had  not  completed  the 
temporary  or  particular  service,  or  was  performing  or  had  com- 
pleted the  performance  of  it,  when  the  blow  was  struck.  That 
blow  was  given  by  the  servant  of  the  defendant  while  the  defend- 
ant was  performing  its  contract  to  carry  safely  and  to  protect 
the  person  of  the  plaintiff,  and  was  a  violation  of  such  contract." 
In  Atlanta  Con.  Street  Railway  v.  Bates,  103  Ga.  333,  30  S.  E. 
41,  the  court  said:  "When  this  injury  occurred,  the  defendant 
company  was  under  a  legal  obligation  to  use  extraordinary  dili- 
gence to  protect  the  life  and  person  of  the  plaintiff.  We  know 
of  no  rule  of  law  that  would  necessarily  restrict  this  doctrine  to 
the  agents  of  the  company  having  in  charge  the  particular  car 
upon  which  the  plaintiff  had  taken  passage.''  In  Planz  v.  Boston 
&  Albany  Railroad  Company,  157  Mass.  377,  32  N.  E.  356,  17 
L.  R-  a.  835,  the  following  sentence  appears :  "The  cases  which 
hold  that  a  carrier  of  passengers  is  always  liable  for  willful  and 
wanton  injuries  inflicted  by  its  servants  upon  those  who  are  being 
carried  by  it,  are  not  applicable."  See,  also,  Birmingham  Rail- 
way &  Elevator  Company  v.  Baird,  130  Ala.  334-344,  30  South. 
456,  54  L.  R.  A.  752,  89  Am.  St.  Rep.  43 ;  White  v.  Norfolk  & 
S.  Railroad  Company,  115  N.  C.  631,  20  S.  E.  191,  44  Am.  St. 
Rep.  489;  Gillespie  v.  Brooklyn  Heights  Railroad  Company,  178 
N.  Y.  347,  70  N.  E.  857,  66  L.  R.  A.  618,  102  Am.  St.  Rep.  503. 
We  are  of  opinion  that  the  defendant  is  liable  for  the  misconduct 
of  the  conductor,  although  he  was  not  employed  upon  the  car  in 
which  the  plaintiff  was  riding. 
Exceptions  sustained. 


Al-abama  Great  Southern  R.  Co.  v.  Quarles  &  Couturie. 

(Supreme  Court  of  Alabama,  Jan.  30,  1906.) 

[40  So.  Rep.  120.] 

Carriers — Lost    Goods — ^Defenses — ^Acts    of    God — ^Availability.* — 

Where  a  carrier  retained  in  its  possession  cotton  received  for 
transportation  for  a  period  of  11  d^ys,  without  forwarding  the  same, 
and  on  the  eleventh  day  the  cotton  was  destroyed  by  a  cyclone  which 
practically  destroyed  the  town  from  which  the  cotton  was  to  be 
shipped,  the  carrier  was  guilty  of  negligence  in  failing  to  transport 
the  cotton  within  a  reasonable  time,  and  w^s  therefore  precluded  from 
claiming  that  the  cotton  was  destroyed  by  an  act  of  God  in  defense  of 
an  action  for  loss  thereof. 

*For  the  authorities  in  this  series  on  the  question  as  to  what  delays 
will  render  the  carrier  liable  for  loss  or  injury  to  freight,  see  foot-note 
appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Moss  (Ark.),  16  R..  R.  R.  66, 
39  Am.  &  Eng.  R.  C^s.,  N.  S.,  66;  foot-note  appended  to  Bibb  Broom 
Corn  Co.  v.  Atchison,  etc.,  Ry.  Co.  (Minn.),  14  R.  R.  R.  407,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  407. 

For  the  authorities  in  this  series  bearing  on  the  subject  act  of  God 
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Appeal  from  Circuit  Court,  Greene  County;  S.  H.  Sprott, 
Judge. 

'*To  be  officially  reported." 

Action  by  Quarles  &  Couturie  against  the  Alabama  Great 
Southern  Railroad  Company.  From  a  judgment  for  plaintiffs' 
defendant  appeals.    Affirmed. 

A.  G,  &  E,  D.  Smith,  for  appellant. 
De  Graff enried  and  Evans,  for  appellees. 

Tyson,  J.  Only  one  question  is  presented  by  the  record  in  this 
case.  It  is  this:  Whether  the  defendant  as  a  common  carrier 
can  avail  itself  of  the  defense  of  the  act  of  God  under  the  facts 
upon  which  the  case  was  tried.  The  facts  may  be  stated  as 
follows:  The  plaintiffs  were  cotton  buyers,  doing  business  in 
Eutaw,  Ala.  On  January  11,  1904,  they  bought  at  Mound ville, 
Ala.,  six  bales  of  cotton  from  one  Findlay,  which  he  delivered 
tiT  defendant  at  that  place  on  that  day  for  shipment,  and  received 
from  defendant's  agent  its  bill  of  lading  therefor,  consigning  the 
cotton  to  plaintiffs  at  Eutaw.  The  defendant  was  at  that  time 
and  at  the  time  of  the  trial  a  common  carrier,  operating  between 
Moundville  and  Eutaw,  stations  on  its  line  situated  20  miles  apart. 

as  a  defense  in  negligent  cases,  and  using  the  term  eo  nomine,  see 
Orient  Ins.  Co.  of  Hartford,  Conn.  v.  Northern  Pac.  Ry.  Co.  (Mont.), 
16  R.  R.  R.  207,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  207  (act  of  God  is  a 
defense  which  must  be  pleaded);  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Kiersey  (Tex.),  16  R.  R.  R.  10,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  10  (over- 
flow from  construction  of  trestle  over  bayou,  negligence  distinguished 
from  act  of  God).  Southern  Pac.  Co.  v.  Schuyler  (C.  C.  A.),  17  R. 
R.  R.  674,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  674  (court  sufficiently  charged 
the  rule  with  reference  to  a  carrier  of  passengers'  liability);  Broom 
Corn  Co.  v.  Atchison,  etc.,  Ry.  Co.  (Minn.),  14  R.  R.  R.  407,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  407  (carrier  liable  where  delayed  goods  are  dam- 
aged by  act  of  God;  and  proximate  cause  where  delciyed  freight  is 
injured  by  act  of  God);  Jones  v.  Minneapolis,  etc.,  R.  Co.  (Minn.), 
11  R.  R.  R.  661,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  661  (act  of  God  the 
proximate  cause  where  train  was  caught  in  blizzard,  and  cattle  froze 
to  death);  Henry  Sonneborn  &  Co.  v.  Southern  Ry.  Qo.  (S.  Car.),  8  R. 
R.  R.  318,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  318  (an  act  of  God  means  an 
inevitable  accident,  without  the  intervention  of  man  or  the  public 
enemy);  Herring  v.  Chesapeake  &  W.  R.  Co.  (Va.),  9  R.  R.  R.  262, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262  (carrier  of  freight  assumes  all  risks 
except  those  from  act  of  God  or  public  enemy);  Henry  Sonneborn 
&  Co.  V.  Southern  Ry.  Co.  (S.  Car.),  8  R.  R.  R.  318,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  318  (act  of  God  no  defense  where  any  negligence  in 
exposing  baggage  to  rain);  Southern  Pac.  Co.  v.  Schoer  (C.  C.  A.), 
3  R.  R.  R.  254,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  254  (act  of  God  ex- 
cusing performance  of  duty  to  servant);  Chicago,  etc.,  R.  Co.  v,  Shaw 
(Neb.),  1  R.  R.  R.  428,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  428  (act  of  God 
when  relied  on  as  a  defense  must  be  specially  pleaded);  note  1  R. 
R.  R.  7,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7  (nature  of  carrier  of  passen- 
gers liability);  note  appended  to  Wald  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  (111.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  70  (whether  floods  are  acts 
of  God);  Norfolk  &  W.  R.  Co.  v.  Marshall  (Va.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  220  (liability  of  carrier  of  passengers  for);  Missouri,  K. 
&  T.  Ry.  Co.  V.  Truskett  (Ind.  Ter.),  17  Am.  &  Eng.  R.  Cas.,  N.  S., 
273  (heavy  dew  not  an  act  of  God  excusing  carrier  of  freight  for 
delay). 
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The  cotton  was  never  delivered  by  the  defendant  to  the  plaintiffs. 
On  the  morning^  of  the  22d  day  of  January,  1904,  a  cyclone  of 
great  violence  passed  through  the  town  of  Moundville,  practi- 
cally destroying  it,  killing  and  wounding  many  people,  and  de- 
stroying the  cotton,  but  did  not  pass  through  Eutaw.  It  will  be 
noted  that  the  delay  in  shipping  the  cotton  was  about  11  days 
after  it  was  received  by  the  defendant,  and  this  is  the  fact  relied 
upon  as  precluding  the  defendant  from  asserting  that  the  cyclone, 
which  confessedly  was  an  act  of  God,  was  the  cause  of  the  loss 
i.n  order  thereby  to  relieve  itself  of  all  liability  for  its  failure  to 
safelv  deliver  the  cotton  at  Eutaw.  * 

As  a  general  rule  the  undertaking  of  a  common  carrier  to 
transport  goods  to  a  particular  destination  includes  the  obligation 
of  a  safe  delivery  of  them,  within  a  reasonable  time,  to  the  con- 
signee. And  the  contract  of  carriage  is  one  of  insurance  against 
every  loss  or  damage,  except  such  as  may  be  occasioned  by  the 
act  of  God  or  the  public  enemy  or  the  fault  of  the  owner  of  the 
goods  or  his  agent.  And  in  this  state  the  shipper  makes  a  prima 
f£cie  case  against  the  carrier  when  he  shows  the  goods  were  not 
delivered,  and,  in  order  for  the  carrier  to  relieve  itself  of  the 
absolute  liability  for  their  loss  as  an  insurer,  it  must  bring  itself 
within  the  exception  relied  upon  as  an  excuse  for  its  failure  to 
deliver.  Grey's  Ex'r  z\  Mobile  Trade  Co.,  55  Ala.  387,  and  cases 
there  cited.  Has  the  defendant  done  this,  when  it  appears  that 
it  was  in  default  in  not  carrying  out  its  contract  by  not  shipping 
the  cotton  within  a  reasonable  time,  as  it  obligated  itself  to  do, 
and  which  if  it  had  done  the  cotton  would  not  have  been  destroyed 
bv  the  cvclone?  In  other  words,  will  it  be  allowed  to  invoke  the 
act  of  God  which  destroyed  the  cotton  as  an  excuse  for  the 
failure  to  deliver  it,  when,  if  it  had  discharged  its  duty,  the 
cotton  would  not  have  been  destroyed? 

This  precise  question  has  arisen  and  been  adjudicated  in  other 
states.  In  some  of  them  the  question  has  been  answered  in  the 
affirmative,  and  in  others  in  the  negative.  The  appellate  courts 
of  Xew  York  and  Pennsylvania  were  the  first  to  lead  off  on  this 
question.  The  New  York  court  held  the  carrier  liable,  and  the 
Pennsylvania  court  held  that  it  was  not.  When  the  question 
arose  in  other  jurisdictions,  some  of  the  courts  followed  the  lead 
of  the  New  York  court,  and  others  that  of  the  Pennsylvania 
court,  so  that  the  decisions  of  these  two  states  may  be  regarded 
as  the  leading  ones,  pro  and  con,  upon  the  question  here  pre- 
sented. The  cases  in  New  York  are  Michaels  v.  N.  Y.  C.  R.  R. 
Co.,  30  N.  Y.  564,  86  Am.  Dec.  415,  and  Read  v.  Spaulding,  30 
X.  Y.  630,  86  Am.  Dec.  426.  The  Pennsylvania  case  is  Morrison 
V.  Davis,  20  Pa.  171,  57  Am.  Dec.  695.  The  New  York  cases 
held,  and  we  think  correctly,  that,  where  a  carrier  is  intrusted 
with  goods  for  transportation  and  they  are  lost,  the  law  holds  him 
responsible  for  the  loss  unless  exempted  by  showing  that  the  loss 
was  caused  by  the  act  of  God  or  the  public  enemy.  And  to 
avail  himself  of  such  exemption  he  must  show  that  he  was  free 
from  fault  at  the  time.    In  other  words,  when  there  is  an  unrea- 
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sonable  delay  on  the  part  of  the  carrier  in  forwarding^  the  g^oods 
and  they  are  destroyed  by  the  act  of  God  during-  this  delay,  that 
he  is  not  excused  for  the  reason  that  it  was  by  his  fault  that  they 
were  exposed  to  the  peril.  Says  the  court  in  Read  v,  Spauldingf, 
quoting  the  language  of  Gould,  J.,  in  Williams  v.  Grant,  1  Conn. 
487,  7  Am.  Dec.  235:  "It  is  a  condition  precedent  to  the  ex- 
oneration of  the  carriers  that  they  should  have  been  in  no  de- 
fault, or,  in  other  words,  that  the  goods  of  the  bailee  should  not 
have  been  exposed  to  the  peril  or  accident,  by  their  own  miscon- 
duct, neglect,  or  ignorance.  For,  though  the  immediate  or  proxi- 
mate cause  of  the  loss,  in  any  given  instance,  may  have  been 
what  is  termed  the  act  of  God,  or  inevitable  accident,  yet,  if  the 
carrier  unnecessarily  exposes  the  property  to  such  accident  by 
any  culpable  act  or  omission  of  his  own,  he  is  not  excused."  In 
line  with  this  holding  may  be  found  the  courts  of  Kentucky, 
Missouri,  Illinois,  and  Tennessee.  Hernsheim  Bros.  &  Co.  v. 
Newport  News  &  M.  Val.  Co.,  35  S.  W.  1115,  18  Ky.  Law  Rep. 
227 ;  Armentrout  v,  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  1  Mo.  App. 
158;  Pruitt  v.  Hannibal  &  St.  J.  R.  Co.,  62  Mo.  527;  Wald  v, 
Pittsburg,  C,  C.  &  St.  L.  R.  Co.,  162  111.  545,  44  N.  E.  888,  35 
L.  R.  A.  356,  53  Am.  St.  Rep.  332;  Southern  Exp.  Co  v. 
Womack,  1  Heisk.  (Tenn.)  256. 

On  the  other  hand,  as  approving  the  doctrine  of  Morrison  v, 
Davis  (Penn.  case),  may  be  found  the  courts  of  Michigan,  Miss- 
issippi, Ohio,  Massachusetts,  and  the  Supreme  Court  of  the  United 
States.  Michigan  Cent.  R.  Co.  v.  Burrows,  33  Mich.  15;  Mer- 
chants' Wharfboat  Ass'n  v.  Wm.  Wood  &  Co.,  64  Miss.  669,  2 
South.  76,  60  Am.  Rep.  76;  Yazoo  &  M.  V.  R.  Co.  v,  Millsaps, 
76  Miss.  855,  25  South.  672,  71  Am.  St.  Rep.  543;  Daniels  v. 
Ballantine,  23  Ohio  St.  532,  13  Am.  Rep.  264;  Denny  v.  New 
York  Cent.  R.  Co.,  13  Gray  (Mass.)  481,  74  Am.  Dec.  645; 
Hoadley  v.  Northern  Transportation  Co.,  115  Mass.  304,  15  Am. 
Rep.  106;  Memphis  &  Charleston  R.  Co.  v.  Reeves,  10  Wall. 
(U.  S.)  176,  19  L.  Ed.  909.  It  must  be  admitted  that  in  all 
these  cases,  except  the  cases  reported  in  13  Gray,  74  Am.  Dec, 
and  64  Miss.,  2  South.,  60  Am.  Rep.,  the  principles  declared  in 
the  Morrison  v.  Davis  Case  were  directly  involved  and  that  they 
are  in  direct  conflict  with  our  views  and  with  our  own  case  of 
L.  &  N.  R.  R.  Co.  V,  Gidley,  119  Ala.  523,  24  South.  753.  In 
those  two  cases  (13  Gray,  74  Am.  Dec,  and  64  Miss.,  2  South., 
60  Am.  Rep.  the  defendants  were  bailees,  and  their  liability  was, 
of  course,  predicated  upon  negligence.  And  while  the  Massa- 
chusetts court  in  that  case  approved  what  was  said  in  Morrison  v, 
Davis  upon  the  point  that  the  delay  in  the  transportation  of  the 
^oods  was  not  the  proximate  cause  of  thejr  injur};,  it  cannot  be 
held  to  have  approved  the  proposition  that  a  defendant,  when 
liable  as  an  insurer,  being  at  fault  at  the  time  the  act  of  God 
caused  the  loss,  could  invoke  that  act  as  a  defense.  That  case, 
therefore,  cannot  be  regarded  as  authority  on  the  point  under 
consideration.  For  the  same  reason  the  case  in  64  Miss,  cannot 
be  regarded  as  authority.    And  in  our  opinion  the  fallacy  of  the 
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doctrine  in  Morrison  v.  Davis  is  made  apparent,  when  we  view 
the  liability  of  the  carrier  from  the  standpoint  of  an  insurer,  and 
not  that  of  a  bailee  for  hire. 

Adverting  again  to  our  case  of  L.  &  N.  R.  R.  Co.  v.  Gidley, 
supra,  we  need  only  to  state  what  was  there  held  to  see  that  it 
supports  the  position  we  have  taken.  In  that  case  the  plaintiff 
delivered  to  the  defendant,  a  common  carrier,  on  Saturday,  at 
Gadsden,  some  leather  to  be  shipped  to  Philadelphia,  and  received 
from  it  a  bill  of  lading  limiting  defendant's  liability  to  due  care 
and  reasonable  diligence  in  protecting  it  from  loss  by  fire.  The 
leather  was  received  in  time  for  shipment  on  the  same  day  over  a 
line  connecting  with  defendant's  road,  five  miles  from  Gadsden, 
but  it  was  held  for  shipment  over  defendant's  usual  route,  by  way 
of  Calera,  on  Monday  morning  following;  no  freight  train  run- 
ning on  Sunday.  It  was  held  that  as  matter  of  law  defendant 
was  not  justified  in  delaying  the  shipment,  and  its  failure  to  ship 
oc  the  dav  the  leather  was  received  rendered  it  liable  for  its  loss 
by  fire  which  occurred  on  the  night  of  the  day  the  leather  was 
received.  This  holding,  it  seems  to  us,  clearly  put  this  court  in 
line  with  the  New  York  cases.  For  undoubtedly  the  principle 
which  must  control  is  the  same  whether  the  carrier  undertakes  to 
exempt  itself  from  liability  as  an  insurer  by  the  act  of  God  or 
the  public  enemy,  or  by  contract  against  fire  not  occasioned  by  its 
owa  neglect.  Steele  v,  Townsend,  37  Ala.  247,  253-256.  79  Am. 
Dec.  49.  In  this  case  (Steele  v.  Townsend),  on  page  256  of  37 
Ala.  (79  Am.  Dec.  49),  will  be  found  this  quotation,  which  seems 
to  be  approved,  from  1  Smith's  Leading  Cases,  directly  on  the 
point  here  involved :  "The  true  view  is  not  that  the  carrier  dis- 
charges his  liability  by  showing  an  act  of  God  and  is  then  re- 
sponsible, as  an  ordinary  agent,  for  negligence,  but  that  the 
intervention  of  negligence  breaks  the  carrier's  line  of  defense,  by 
showing  that  the  injury  or  loss  was  not  directly  caused  by  the 
act  of  God,  or,  more  correctly  speaking,  was  not  the  act  of  God." 

WTiile  this  may  be  dictum,  it  is  in  accord  with  our  views  and 
those  expressed  in  cases  upon  which  we  rely,  and  clearly  indicates 
the  views  of  this  cotirt  at  that  time  upon  the  question  here 
under  consideration. 

Aflirmed. 

DowDELL,  Simpson,  and  Anderson,  JJ.,  concur. 


Pendi^eton's  Adm'r  v.  Richmond,  F.  &  P.  R.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  18,  1906.) 

[52  S.  E.  Rep.  574.] 

Trial — Demurrer  to  Evidence. — Evidence,  on  demurrer  thereto,  must 
be  taken  as  true. 
CarrierB — Duty  of  Passenger — Ordinary  Care.* — The  fact  that  one 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  passenger  for  his  own  protection,  see  foot-note  appended 
to  Parks  r.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  14  R.  R.  R.  387,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  387. 
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waiting  at  4  railroad  station  is  to  be  regarded  as  a  passenger,  and 
entitled  to  that  high  degree  of  care  for  his  protection  due  from  a  com- 
mon carrier  of  passengers,  does  not  relieve  him  of  the  duty  of  exer- 
cising ordinary  care  for  his  own  safety. 

Same — Contributory  Negligence — Evidence. — In  an  action  against 
a  railroad  for  wrongfully  causing  the  death  of  decedent,  evidence  that 
decedent  was  waiting  at  defendant's  station  for  a  train,  was  familiar 
with  the  locality  and  with  the  position  of  the  tracks,  knew  that  the 
train  wqs  approaching,  had  an  unobstructed  view  thereof,  and  was 
struck  while  crossing  the  track  to  the  opposite  platform,  and  while 
walking  with  his  head  down  and  seemingly  in  a  state  of  abstractioUy 
showed  contributory  negligence  on  decedent's  part. 

Error  to  Law  and  Equity  Court  of  City  of  Richmond. 

Action  by  Pendleton's  administraeor  ag^ainst  the  Richmond, 
Fredericksburg:  &  Potomac  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.    /\ffirmed. 

John  A,  Lamb  and  Meredith  &  Cocke,  for  plaintiff  in  error. 
Leake  &  Carter,  for  defendant  in  error. 

Keith,  P.  This  action  was  instituted  to  recover  damages  for 
the  death  of  Thomas  C.  Pendleton,  who  died  from  injuries  re- 
ceived at  the  town  of  Ashland,  Va.,  while  crossing  the  track  of 
the  defendant  in  error  in  order  to  take  a  train  to  the  city  of 
Richmond. 

Upon  the  trial  there  was  a  demurrer  to  the  evidence,  and  the 
judgment  of  the  law  and  equity  court  upon  that  demurrer  was 
for  the  defendant. 

The  railroad  tracks  at  Ashland  run  about  north  and  south. 
There  are  three  tracks — that  on  the  west,  over  which  trains  pass 
moving  to  the  south;  immediately  to  the  east  of  that  track,  one 
over  which  trains  pass  moving  north ;  and  still  further  to  the  east 
a  side  track,  which  is  next  to  the  station  house. 

The  injury  complained  of  occurred  on  the  15th  of  October, 
1903,  about  10  o'clock  in  the  evening.  The  train  which  caused 
the  accident  was  about  10  minutes  late,  and  there  is  evidence 
which  tends  to  prove  (and  which,  upon  the  demurrer  to  the 
evidence,  must  be  held  to  have  proved)  that  the  train  was  run- 
ning at  a  greater  rate  of  speed  than  that  prescribed  by  the  ordi- 
nance of  the  town  of  Ashland ;  that  it  gave  no  warning  of  its 
approach  by  blowing  its  whistle  or  ringing  its  bell ;  and  that  the 
headlight  upon  the  engine  was  feeble  and  dim.  The  railroad  com- 
pany, under  these  circumstances,  it  may  be  conceded,  would  be 
liable  for  damages,  unless  it  can  be  shown  that  its  negligence 
was  not  the  proximate  cause  of  the  injury  inflicted  upon  plain- 
tiff's intestate,  but  that  he  was  guilty  of  contributory  negligence. 

The  decedent,  upon  the  night  in  question,  was  at  the  depot 
awaiting  with  others  the  approach  of  the  south-bound  train,  in- 
tending to  take  passage  for  Richmond.  It  was,  as  we  have  said, 
about  10  minutes  late,  and  when  those  who  were  waiting  for  it 
became  aware  of  its  approach,  they  left  the  depot,  crossed  the 
side  track,  the  north-bound  track,  and  the  south-bound  track,  in 
order  to  be  in  a  position  to  board  the  train  upon  .its  arrival. 
Pendleton  was  somewhat  in  the  rear  of  the  party,  and  it  appears 
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from  the  testimony  of  eyewitnesses  to  the  occurrence,  that  when 
last  seen  he  was  between  the  two  principal  tracks,  with  one  foot 
raised  over  the  east  rail  of  the  south-bound  track;  but  whether 
with  the  intention  of  stepping;  forward  or  moving  back  the  wit- 
ness was  unable  to  say.  There  was  no  obstruction  to  his  view, 
the  approaching  train  was  plainly  visible  for  a  distance  of  not 

less  than  feet,  and,  while  the  evidence  shows  that  the 

headlight  was  an  indifferent  one,  it  also  appears  that  the  train 
cculd  plainly  be  seen.  The  deceased  when  last  observed  was 
approaching  the  south-bound  track  diagonally ;  that  is  to  say,  the 
track  running  north  and  south,  while  he  was  moving  toward  the 
southwest.  This  is  shown  by  the  testimony,  and  by  the  injuries 
which  he  received,  which  were  upon  the  right  side  and  shoulder, 
and  to  the  rear.  It  appears  that  he  was  walking  along  with  his 
head  down,  and  seemingly  in  a  state  of  abstraction.  He  knew  the 
train  was  coming.  He  was  going  to  meet  it.  It  was  plainly  visi- 
ble. He  had  but  to  lift  his  eyes  and  it  could  have  been  seen  and 
the  accident  have  been  avoided. 

It  was  earnestly  argued  that  his  attention  had  been  disaniied 
and  his  vigilance  lulled  to  sleep  by  a  colored  man  in  the  employ- 
ment of  the  railroad,  with  whom  he  had  conversed  as  to  the  train, 
its  detention,  and  probable  time  of  its  arrival.  The  duty  of  this 
employee  was  to  take  the  mail  bag,  carry  it  across  the  tracks,  and 
put  it  upon  the  train  ;  and  when  the  south-bound  train  approached, 
he  with  others  passed  in  safety  from  the  depot,  and  the  decedent, 
following  this  employee  and  others,  who  were,  like  himself,  in- 
tending to  take  passage  upon  the  train,  received  the  injuries  of 
which  he  died. 

These  seem  to  us  to  be  the  controlling  facts.  There  is  much 
other  evidence  in  the  case,  but  it  was  introduced  to  prove  the 
negligence  of  the  road,  which  is  conceded,  or  circumstances 
which  we  deem  to  be  immaterial.  The  controlling  facts  in  the 
situation  are  that  this  unfortunate  young  man,  who  was  entirely 
familiar  with  the  locality,  with  the  position  of  the  tracks,  and 
with  the  approach  of  the  train,  undertook  to  pass  where  others 
had  passed  in  safety,  and,  taking  no  thought  for  his  own  protec- 
tion, walked  heedlessly  into  the  peril  which  he  could  so  easily 
have  avoided. 

We  have  frequently  held  that  when  the  question  arises  on  a 
state  of  facts  on  which  reasonable  men  may  fairly  arrive  at 
different  conclusions,  the  fact  of  negligence  cannot  be  determined, 
until  one  or  the  other  of  these  conclusions  has  been  drawn  by 
the  jury;  that  the  inference  to  be  drawn  from  the  evidence 
must  be  either  certain  and  incontrovertible,  or  it  cannot  be  de- 
cided by  the  court;  and  that  negligence  cannot  be  conclusively 
established  by  a  state  of  facts  upon  which  fair-minded  men  will 
differ. 

This  case  is  so  plain  as  to  its  facts  that  there  can  be  no  di- 
versity of  opinion  as  to  them,  and  there  is  as  little  difficulty  about 
the  law.  The  deceased  is  to  be  regarded  as  a  passenger  and 
entitled  to  that  high  degree  of  care  for  his  protection  which  is 
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due  from  a  common  carrier  of  passengers;  but  this  did  not  re- 
lieve him  from  the  duty  of  exercising;  ordinary  care  for  his  own 
safety,  and  this  it  is  manifest  he  did  not  do. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  com- 
plained of,  which  is  affirmed. 

Cardwell,  J.,  absent. 


Mauldin  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Nov.  14,  1905.) 

[52  S.  E.  Rep.  677.] 

Pleading — Demurrer — Second  Trial. — Where  a  case  is  tried  on  the 
merits,  it  sufficiently  shows  that  the  judge  who  tried  it  overruled  a 
demurrer,  on  the  ground  that  the  complaint  did  not  state  a  cause  of 
action,  so  that  a  succeeding  judge  on  a  second  trial  cannot  con- 
sider it. 

Pleading — Objections — Waiver. — Defendant  cannot  complain  of  evi- 
dence received  in  support  of  allegations  in  the  complaint  to  which  he 
did  not  object. 

£vidence--Best  and  Secondary. — In  an  action  for  failure  to  furnish 
cars  to  plaintiff  on  which  to  ship  goods  ordered,  evidence  of  verbal 
orders  for  the  goods  is  not  objectionable,  because  they  were  subse- 
quently followed  by  written  orders  to  the  same  effect. 

Same — Opinion — Damages. — In  an  action  for  failure  to  deliver  cars 
to  a  manufacturer  in  which  to  ship  special  orders,  the  item  of  damage 
must  be  shown,  and  plaintiff  cannot  estimate  the  amount  in  a  lump 
sum. 

Carriers — Failure  to  Deliver  Cars — Punitive  Damages. — ^Where  a 
carrier  is  unable  to  furnish  cars  because  of  an  unprecedented  amount 
of  business,  such  failure  is  no  ground  for  punitive  damages. 

Same-— Defenses.* — A  shipper,  in  the  absence  of  special  contract,  is 
not  entitled  to  damage  for  failure  to  carry  his  freight,  caused  by  a 
sudden  press  of  business  which  could  not  have  been  reasonably  an- 
ticipated. 

Appeal  from  Common  Pleas  Circuit  Court  of  Hampton  County ; 
Klugh,  Judge. 

Action  by  Joab  Mauldin  against  the  Seaboard  Air  Line  Rail- 
way.   Judgment  for  plaintiff.    Defendant  appeals.    Reversed. 

Lyles  &  McMahan  and  Jos.  IV.  Moore,  for  appellant 
Lyles  &  McMahan,  for  respondent. 

Woods,  J.  The  plaintiff  alleged  he  was  engaged  in  the  manu- 
facture of  lumber  at  Duke's  siding,  on  the  line  of  defendant's 
railroad,  "solely  on  bills  and  orders  for  special  sizes,  lengths,  and 
quality,  and. to  be  delivered  to  plaintiff's  customers  and  to  markets 
aforesaid  under  contract,  at  and  by  special  and  stated  times,"  and 
although  the  defendant  was  notified  of  the  character  of  his  busi- 

*For  the  authorities  in  this  series  on  the  question  as  to  what  de- 
lays will  render  the  carrier  liable  for  loss  or  injury  to  freight,  see 
foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Moss  (Ark.),  16  R. 
R.  R.  66,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  Bibb  Broom  Corn  Co.  v. 
Atchison,  etc.,  Ry.  Co.  (Minn.),  14  R.  R.  R.  407,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  407. 
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ness  and  of  his  contracts  for  lumber  being  overdue,  and  although 
frequent  demands  were  made  for  cars  to  ship  lumber  on  these 
contracts,  yet  the  defendant  willfully,  maliciously,  wantonly,  and 
n^ligently,  failed  and  refused  to  furnish  the  cars  required.  The 
items  of  damage  set  up  were:  (1)  Expense  and  inconvenience 
of  piling  the  accumulating  lumber;  (2)  depreciation  of  value  of 
lumber;  (3)  cancellation  of  orders  making  sales  necessary  at 
reduced  price;  (4)  loss  of  custom.  On  the  first  trial  of  the 
c^use,  plaintiff  obtained  a  verdict  for  $1,400,  but  a  new  trial  was 
ordered  by  his  honor.  Judge  Aldrich,  unless  the  plaintiff  would 
renit  all  the  recovery  above  $600,  and  plaintiff  elected  to  take  a 
new  trial  rather  than  remit  $J800  of  his  verdict.  On  the  second 
trial  before  Judge  Klugh,  the  verdict  was  for  $850,  and  judg- 
ment was  entered  accordingly. 

1.  The  first  question  made  by  the  appeal  is  whether  Judge 
Klugh  was  right  in  finding,  as  a  matter  of  fact,  that  Judge 
Aldrich,  at  the  former  trial,  had  overruled  the  written  demurrer 
submitted  to  him,  on  the  ground  that  the  complaint  failed  to  state 
facts  stifficient  to  constitute  a  cause  of  action ;  and  as  a  matter  of 
law  that  this  decision  of  Judge  Aldrich  was  binding  on  him, 
though  not  reduced  to  writing  and  signed.  Inasmuch  as  it  was 
admitted  by  counsel  that  the  demurrer  was  presented  to  Judge 
Aldrich,  and  he  subsequently  proceeded  with  the  trial  of  the 
cause,  it  necessarily  follows  he  overruled  the  demurrer.  It  is 
true,  the  decision  as  to  the  demurrer  should  have  been  given  in 
writing  and  signed,  as  required  by  section  289  of  the  Code  of 
Procedure.  But  an  order  of  this  kind  does  not  dispose  of  the 
cause,  and  no  formal  judgment  is  entered  on  it;  and  hence,  if 
counsel  do  not  request  that  it  be  reduced  to  writing,  the  require- 
ment of  the  statute  may  well  be  deemed  waived.  After  the  de- 
murrer had  been  overruled  by  Judge  Aldrich,  it  could  not  again 
be  considered  by  Judge  Klugh.  Turner  v.  Association,  51  S.  C, 
33,  27  S.  E.  947. 

2.  The  plaintiff  having  alleged  in  his  complaint  loss  of  custom 
as  an  item  of  damage  arising  out  of  defendant's  failure  to  furnish 
cars,  and  no  motion  having  been  made  to  strike  out  this  allega- 
tion, the  defendant  cannot  be  heard  to  complain  that  evidence  was 
introduced  on  this  subject.  Martin  v.  Railway  Co.,  70  S.  C.  8, 
48  S.  E.  616. 

3.  There  was  no  error  in  refusing  the  motion  to  strike  out 
plaintiflF's  evidence  as  to  the  verbal  orders  for  lumber  received 
by  him,  made  on  the  ground  that  the  written  orders  following 
the  verbal  were  the  best  evidence  of  the  orders  which  plaintiff 
alleged  he  was  prevented  from  filling.  Most  probably  these 
verbal  orders  at  the  time  they  were  received,  became  the  main 
factors  which  influenced  the  conduct  of  plaintiff's  business  rather 
than  the  subsequent  confirmatory  written  orders. 

4.  The  sixth  exception  alleges  error  in  allowing  the  plaintiff 
to  give  in  a  lump  sum  his  estimate  of  the  aggregate  damages 
sustained  by  reason  of  the  failure  of  the  railroad  company  to 
furnish  cars.    The  general  rule  is  that  the  opinions  of  witnesses 
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as  to  the  quantum  of  damages  are  not  admissible.  3  Elliott  on 
Evidence,  §  2006.  One  recognized  exception  to  this  rule  is  thus 
stated  in  1  Wharton  on  Evidence,  §  511,  quoted  with  approval  in 
Jones  V.  Fuller,  19  S.  C.  66,  69,  45  Am.  Rep.  761 :  "When  the 
thing  damaged  is  one  of  every  day  use,  whose  depreciation  an 
ordinary  observer  can  estimate,  then  such  an  observer  may  be 
called  to  express  his  opinion  of  the  extent  of  the  damage  sus- 
tained. If  the  facts  which  form  the  basis  of  such  an  opinion  can 
be  specified,  then  they  must  be  stated;  if  the  conclusion  is  one 
which  the  jury  can  draw,  then  to  the  jury  must  be  left  the  draw- 
ing the  conclusion.  But  when,  as  is  often  the  case,  these  facts 
can  be  best  expressed  by  the  damage  they  cause,  then  this  damag;^e 
and  its  extent  may  be  testified  to  by  the  witness.'*  Under  this 
exception  it  was  competent  for  the  witness  to  describe  the  condi- 
tion of  the  lumber  due  to  exposure  to  weather  and  give  his 
estimate  of  the  depreciation,  and  so  with  the  other  separate  items 
of  damage ;  but  it  was  not  quite  competent  to  give  a  lump  estimate 
of  the  total  damage  without  indicating  the  items  which  entered 
into  it,  for  the  reason  that  it  was  impossible  for  the  jury  to 
separate  the  items  of  damage  which,  under  the  instruction  of  the 
court,  could  be  considered  the  proximate  result  of  defendant's 
alleged  breach  of  duty,  and  for  which  it  might  be  liable  from 
those  items  of  alleged  damage  which,  under  the  instruction  of 
the  court,  would  be  too  remote  to  enter  into  the  verdict. 

5.  The  circuit  judge  refused  to  charge  the  request  that  there 
was  no  evidence  to  warrant  a  verdict  for  punitive  damages. 
Not  only  was  there  no, evidence  oflFered  of  malicious,  willful  or 
reckless  refusal  to  furnish  cars  for  plaintiflF's  lumber,  but  it  was 
stated  by  plaintiflF  himself  that  there  was  a  "tie-up  of  the  cars." 
The  uncontradicted  testimony  on  behalf  of  the  defendant  was 
that  this  "tie-up"  was  due  to  an  abnormal  demand  for  cars  of  all 
kinds,  especially  flat  cars,  that  it  was  impossible  for  defendant  to 
get  orders  for  cars  filled  or  to  get  them  from  other  roads,  and 
frequently  impossible  to  get  defendant's  own  cars  on  other  roads 
returned.  Some  cars  were  furnished  for  plaintiff's  lumber,  and 
there  was  no  evidence  whatever  of  any  intentional  discrimination 
against  him.  The  local  agent  assured  plaintiff  he  would  get 
ears  as  soon  as  possible,  and  the  mere  failure  in  the  circum- 
stances to  answer  a  telegram  or  a  letter  asking  for  cars  is  no 
evidence  of  willful  diregard  of  plaintiff's  rights.  There  was, 
therefore,  no  ground  for  refusing  to  charge  that  the  defendant 
had  not  incurred  liability  for  punitive  damages. 

6.  Another  request  erroneously  refused  was  as  follows :  "The 
obligation  to  furnish  cars  in  this  case  is  an  obligation  imposed 
by  law,  and  is  not  as  binding  as  if  the  defendant  railroad  had  con- 
tracted to  furnish  the  cars.  In  this  case  the  defendant  is  not 
liable  if  it  has  shown  a  reasonable  excuse  for  failure  to  furnish 
the  cars;  heavy  and  unprecedented  traffic,  not  reasonably  to  be 
expected  and  prepared  for,  would  excuse  the  railroad  for  a 
deficiency  of  cars."  If  a  common  carrier  assumes  a  contractual 
obligation  outside  of  and  beyond  the  duty  imposed  by  public 
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policy,  it  must  perform  the  contract  or  pay  the  damages,  unless 
it  can  show  circumstances  which  relieve  from  the  performance 
of  contracts  g;enerally,  and  unexpected  emergfencies  in  its  busi- 
ness would  not  be  sufficient  to  excuse  it.  4  Elliott  on  Railroads, 
§  1473.  Here,  however,  the  claim  is  not  based  on  a  contract,  but 
on  the  ordinary  public  duty  of  the  carrier  to  receive  and  trans- 
port promptly  all  freight  offered.  Promptness  in  transportation 
i^  of  great  and  increasing  importance,  and  hence  common  carriers 
should  be  required  to  use  every  reasonable  means  and  to  take 
every  reasonable  precaution  to  insure  it.  They  should  not  only 
have  ample  rolling  stock  for  the  prompt  dispatch  of  all  passenger 
and  freight  business  usually  to  be  expected,  but  they  should  by 
all  reasonable  forethought  and  effort  prepare  for  unusual  de- 
mands for  transportation.  And  such  forethought  requires  not 
only  a  study  of  their  own  business,  but  of  the  industries,  the  de- 
velopment and  the  progress  of  the  country  whose  carrying  busi- 
ness they  undertake.  But  this  duty  does  not  extend  to  the 
acceptance  and  immediate  transportation  of  freight  at  all  hazards 
and  in  all  circumstances.  The  true  rule  is  thus  stated  in  5  A.  & 
E.  Ency.  Law,  168 :  "Where  there  is  a  sudden  and  unusual  press 
of  business,  arising  from  exceptional  causes,  and  which  the  com- 
pany could  not  reasonably  be  expected  to  have  anticipated,  it  is 
not  liable  for  the  delay  thereby  necessitated,  unless  it  had  specially 
contracted  to  furnish  such  transportation;  it  is  bound  to  provide 
facilities  for  such  transportation  only  as  might  reasonably  have 
T)een  anticipated."  Porcher  v.  Railroad  Co.,  14  Rich.  Law,  181 ; 
Ayres  v.  Railway  Co.  (Wis.)  37  N.  W.  432,  5  Am.  St.  Rep.  226; 
Railwav  Co.  v.  Rae,  68  Am.  Dec.  574 ;  4  Elliott  on  Railroads,  §§ 
1470,  1473 ;  6  Cyc.  373. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
ccurt  be  reversed,  and  the  case  be  remanded  for  a  new  trial. 

Pope,  C.  J.,  did  not  participate  in  this  opinion  because  of  ill- 
Tiess. 


Bevard  v,  Lincoln  Traction  Co. 

(Supreme  Court  of  Nebraska,  Nov.  11,  1905.) 
[105  N.  W.  Rep.  635.] 

Carriers — ^Injury  to  Passengers.* — In  order  to  render  a  street  rail- 
way company  liable  for  injuries  received  by  a  person  traveling  upon 
one  of  its  cars,  the  negligence  of  its  servants,  either  alone  or  in  con- 
currence with  the  negligence  or  wrongful  act  of  other  persons,  must 
"be  the  proximate  cause  of  the  injuries. 

Same — Tort  of  Stranger.* — The  wrongful  act  of  a  stranger  is  not 
sufficient  to  make  it  liable,  unless  it  might  reasonably  have  been  fore- 
seen and  guarded  against  by  the  carrier. 

(Syllabus  by  the  Court.) 


*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
Tare  required  of  a  carrier  of  passengers,  see  foot-note  appended  to 
Dcnham  v.  Washington  W^ter  Power  Co.  (Wash.),  17  R.  R.  R.  689, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  689;  foot-notes  appended  to  Atchison, 
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Commissioners'  Opinion.  Department  No.  1.  Error  to  District 
Court,  Lancaster  County;  Frost,  Judge. 

Action  by  Hanna  Bevard  against  the  Lincoln  Traction  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Fredk.  Shepherd,  for  plaintiff  in  error. 
Clark  &  Allen,  for  defendant  in  error. 

Letton,  C.  This  is  an  action  for  negligence  against  the  de- 
fendant as  a  common  carrier  of  passengers.  The  material  alleg^a- 
tions  of  the  plaintiff's  petition  are  that  on  the  4th  of  July,  1903, 
"the  plaintiff  was  a  passenger  on  the  city-bound  car  over  the 
last  particularly  described  track,  and,  having  paid  her  fare,  was, 
without  negligence  or  fault  on  her  part,  seated  in  a  regular  seat 
provided  for  passengers,  on  the  right-hand  side  of  said  car ;  that 
at  about  the  corner  of  F  and  Seventeenth  streets,  about  as  the 
car  was  rounding  a  curve,  there  was  an  explosion  under  the 
same,  caused  by  the  wheel  coming  in  contact  with  an  explosive 
on  the  rail,  whereby  the  trap  in  the  floor  of  the  car  was  forced 
up  and  open  at  the  side  and  close  to  the  plaintiff,  and  flame  and 
smoke  came  through  from  beneath  with  such  suddenness  and  in 
such  quantity  as  to  terrify  and  bewilder  plaintiff  and  benumb 
her  faculties,  and  plaintiff,  wholly  without  negligence  on  her  part, 
but  involuntarily  and  unavoidably,  started  to  her  feet  in  the  in- 
stinct of  self-preservation,  and  by  the  motion  of  the  car,  and  by 
reason  of  the  said  involuntary  and  unavoidable  start,  was  in- 
stantly thrown  to  the  pavement,  striking  on  her  head  and  left 
shoulder,  and  sustaining  painful  and  permanent  injuries  of  the 
nature  and  extent  hereinafter  shown;  that  the  day  on  which  the 
said  accident  occurred  was  a  national  holiday,  and  that  during^ 
all  of  said  day,  and  all  over  the  system  of  the  defendant,  its  cars 
were  constantly  exploding  torpedoes  and  other  explosives  placed 
on  the  rails  for  the  purpose  of  making  noise,  and  that  the  de- 
fendant knew  this,  and  had  notice  of  the  danger  to  the  plaintiff 
and  to  its  other  passengers  at  the  time  and  place  above  men- 
tioned; that  the  defendant  provided  no  broom  or  sweep  to  said 

etc.,  Ry.  Co.  v.  Holloway  (Kan.).  17  R.  R.  R.  648,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  648;  Blake  v.  Camden  Interstate  Ry.  Co.  (W.  Va.),  17 
R.  R.  R.  619,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  foot-notes  appended 
to  Little  Rock  Traction  &  Elec.  Co.  v,  Kimbro  (Ark.),  17  R.  R.  R. 
501,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  501;  Western  Md.  R.  Co.  v.  Shivers 
(Md.),  17  R.  R.  R.  34,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  foot-notes 
appended  to  Abbott  v.  Oregon  R.  Co.  (Ore.),  16  R.  R.  R.  52,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  52;  South  Covington  &  C  St.  Ry.  Co.  v.  Smith 
(Ky.),  16  R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier  to  protect  its  passengers  against  strangers  and  other  passen- 
gers, see  foot-note  appended  to  Nashville,  etc.,  Ry.  Co.  v.  Flake 
(Tenn.),  16  R.  R.  R.  552,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  foot-note 
appended  to  Bosworth  v.  Union  R.  Co.  (R.  I.),  15  R.  R.  R.  9,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  9;  foot-note  appended  to  Miller  v.  West  Jersey 
&  S.  R.  Co.  (N.  J.),  14  R.  R.  R.  267,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  267. 
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car  so  as  to  have  removed  any  explosive  matter  from  the  rail; 
that  the  defendant  failed  to  provide  a  floor  to  said  car  of  sufficient 
strength  and  construction  to  prevent  the  said  trap  from  flying' 
up  and  open,  and  so  endangering  plaintiff  in  the  manner  de- 
scribed ;  that  defendant  did  not  provide  any  watchman  or  guards 
to  prevent  the  explosive  from  being  placed  upon  the  rail,  and 
that  it  did  not  provide  any  guard  rail  or  other  means  to  keep 
plaintiff  upon  the  car ;  and  that  in  all  of  these  respects  defendant 
was  neg^ligent."  The  defendant  filed  a  general  denial,  and  also 
pleaded  contributory  negligence  on  the  part  of  the  plaintiff.  At 
the  close  of  the  testimony  the  defendant  moved  the  court  to  direct 
a  verdict  in  its  favor,  which  was  done,  and  the  case  dismissed. 

The  evidence  shows  that  the  plaintiff,  who  is  a  single  woman 
49  years  old  and  residing  in  the  city  of  Lincoln,  had  gone  to  the 
suburb  of  Normal  on  the  cars  of  the  defendant  company  about 
2  or  3  o'clock  in  the  afternoon ;  that  there  were  many  explosions 
upon  the  rail,  apparently  of  torpedoes,  as  she  went  out ;  that  she 
returned  about  10  o'clock  at  night  upon  one  of  the  cars  of  the 
defendant,  taking  the  front  seat  on  the  right-hand  side  of  the 
car,  a  little  in  front  of  the  trucks.     The  car  was  an  open  one, 
with  a  guard  rail  on  one  side ;  the  other  side  bfeing  left  open  for 
access  and  egress.    On  the  way  home,  and  at  or  near  the  curve 
at  the  comer  of  Seventeenth  and  F  streets,  the  plaintiff  testifies 
that  a  violent  explosion  took  place  upon  the  track,  and  smoke 
and  flame  came  up  around  the  seat,  and  around  a  trapdoor  which 
was  situated  just  back  of  the  plaintiff's  seat,  by  which  she  was 
greatly  frightened  and  alanned.    She  testifies  that  she  jumped  co 
her  feet,  and  the  next  thing  she  knew  she  was  upon  the  pavement. 
There  were  several  other  passengers  upon  the  car  who  testified 
as  to  the  violence  of  the  explosion,  and  that  it  startled  them,  but 
no  one  except  the  plaintiff  rose  to  his  feet  until  after  the  car 
stopped.    One  of  the  passengers  testified  that  the  plaintiff  rose  to 
her  feet,  hesitated  a  moment,  and  then  jumped  off  the  car,  and 
that  the  conductor  called  to  her  not  to  jump.    The  car  stopped 
almost  immediately,  and  the  plaintiff  was  picked  up  and  was 
taken  to  her  home.     It  appears  that  during  the  day  the  company 
had  been  much  annoyed  in  the  business  part  of  the  city,  about 
six  or  eight  blocks  from  this  point,  by  the  placing  of  torpedoes  or 
other  explosives  upon  the  track  by  boys  and  men,  and  that  its 
manager  had  attempted  to  put  a  stop  to  this  by  requesting  in- 
dividuals to  desist,  by  appealing  to  the  police  for  protection,  and 
upon  one   line  by   fastening  gunny  sacks  in   front  of  the  car 
wheels  in  such  a  manner  as  to  brush  the  explosives  off  the  rails. 
This,  however,  proved  ineffectual,  by  reason  of  boys  and  men 
running  up  and  cutting  the  sacks  off  while  the  motorman  and 
conductor  were  engaged.    The  manager  of  the  company  testifies 
that  there  were  no  explosions  during  the  day  upon  the  tracks  on 
that  part  of  the  line  where  the  accident  occurred,  while  two  resi- 
dents of  that  locality  testified  that  there  were  many  small  explo- 
sions during  the  afternoon  near  this  point ;  one  of  these  witnesses 
testifying  that  there  was  a  much  louder  explosion  than  any  of  the 
19  R  R  R— 6 
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Others  late  in  the  evening^  after  he  had  gfone  to  bed,  sufficiently 
loud  to  wake  him  up  and  make  him  get  up  and  go  to  the  window. 
There  is  no  evidence  of  any  explosion  either  at  this  point  or  else- 
where during  the  day  of  the  volume  of  sound  of  this  one,  or 
causing  smoke  and  flame  within  the  car  such  as  this  one  caused. 

The  plaintiff  bases  her  right  to  recover  upon  the  general  prin- 
ciple that  a  street  railway  company  is  a  common  carrier  of  pas- 
sengers, and  therefore  bound  to  exercise  extraordinary  care  and 
the  utmost  skill,  diligence,  and  human  foresight,  and  are  liable 
for  the  slightest  negligence.  It  is  argued  tihat  the  defendant, 
though  knowing  the  likelihood  of  dynamite  and  explosives  being 
placed  upon  the  track,  did  nothing  to  protect  the  passengers ;  that 
it  did  not  patrol  the  track,  nor  provide  a  sweep,  nor  fasten  down 
the  trap  in  the  floor  of  the  car ;  and  that  any  one  of  these  precau- 
tions would  have  prevented  the  injury  to  the  plaintiff.  The 
principles  thus  asserted  as  governing  the  liability  of  street  rail- 
way companies  to  their  passengers  are  undoubtedly  the  law  in  this 
state,  and  this  is  conceded  by  the  defendant.  If  the  defendant 
had,  in  the  exercise  of  the  greatest  care,  reasonable  grounds  to 
believe  that  violent  explosions  would  occur  such  as  were  liable  to 
frighten  its  passengers  to  such  a  degree  that  under  the  influence 
of  a  temporary  loss  of  self-control  thus  caused  the  operation  of 
the  car  might  cause  them  injury,  it  would  be  negligence  upon  the 
part  of  the  company  to  omit  to  take  all  reasonable  precautions  to 
protect  its  passengers  against  the  probability  of  such  injury. 

The  carrier,  however,  is  not  an  insurer  against  accidents,  and 
while  it  is  liable  for  the  concurrent  negligence  of  its  servants  and 
third  parties,  or  the  negligence  of  its  servants  in  combination  with 
the  torts  of  third  parties  which  result  in  personal  injuries  to  pas- 
sengers, yet  it  is  only  liable  when  its  servants  have  been  guilty  of 
negligence.  The  element  of  negligence  on  its  part  or  on  the  part 
of  its  servants  must  exist.  The  wrongful  act  of  a  third  party 
alone  is  not  sufficient  to  make  it  liable.  If  the  fact  that  an  ex- 
plosion of  the  violence  of  that  which  frightened  the  plaintiff  could 
reasonably  have  been  foreseen  by  the  carrier  as  one  of  the  in- 
cidents liable  to  occur  during  her  transportation,  it  would  have 
been  guilty  of  negligence  in  failing  to  protect  her  against  liability 
to  suffer  any  personal  injuries  of  which  it  might  be  the  proximate 
cause,  but  so  far  as  the  evidence  shows  such  explosions  as  had 
occurred  during  the  day,  though  annoying,  were  petty  in  their 
nature  compared  to  this,  and  not  such  as  might  reasonably  cause 
the  carrier  to  anticipate  one  of  such  great  violence.  Even  against 
such  petty  explosions,  however,  the  evidence  shows  that  the  car- 
rier had  appealed  for  police  protection,  and  that  from  the  number 
of  miles  of  track  which  it  was  operating  it  was  impossible  for  it 
to  procure  men  enough  to  patrol  the  same.  The  plaintiff  asserts 
that  the  defendant,  by  the  use  of  sweeps  extending  in  front  of 
each  truck,  might  have  removed  explosives  from  the  rail,  but  the 
evidence  shows  that  it  would  take  from  two  to  three  hours  to 
equip  each  car  with  sweeps,  and  that  in  the  summer  time  their 
use  produced  such  a  cloud  of  dust  as  to  make  it  almost  impossible 
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to  carry  passengers.  So  far  as  the  evidence  shows,  an  explosion 
of  the  violence  of  the  one  complained  of  was  unprecedented  in 
the  operation  of  the  defendant's  railway,  and  it  had  no  reasonable 
^rounds  to  anticipate  the  occurrence  of  the  same.  The  act  was 
the  wron^fful  act  of  third  parties,  over  whom  it  had  no  control, 
and  whose  operations  it  could  not  reasonably  foresee. 

Under  these  circumstances  we  can  see  no  reason  for  holding 
the  defendant  liable  for  plaintiff's  injuries,  and  recommend  that 
the  jud^^ent  of  the  district  court  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  of  the  district  court  be  af- 
firmed. 


Seegers  Bros,  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Nov.  13,  1905.) 

[52  S.  E.  Rep.  797.] 

Constitutional  Law— Claims  against  Carrien — ^Uniformity.* — ^24  St 

at  Large,  p.  81,  §  2,  providing  that  every  claim  for  loss  or  damage  to 
property  in  possession  of  a  common  carrier  shall  be  adjusted  and 
paid  within  a  specified  time,  and  if  not  then  paid  the  carrier  should 
be  liable  to  ^  penalty,  is  not  unconstitutional  as  in  violation  of  the 
equality  clause  of  the  fourteenth  amendment  of  the  United  States 
Constitution,  and  a  similar  clause  of  Const.  S.  C.  art.  1,  §  5. 

Appeal — Review — ^Findings. — A  finding  of  a  magistrate  as  to  amount 
of  damages,  affirmed  by  the  circuit  court,  cs^not  be  reviewed  on  ap- 
peal, if  there  is  any  evidence  to  support  it. 

Appeal  from  Common  Pleas  Circuit  Court  of  Chesterfield 
County ;  Watts,  Judg^e. 

Action  by  Seegers  Bros,  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  reversing  the  judgment  of  a  magistrate, 
plaintiffs  appeal.    Affirmed. 

W,  P.  Pollock,  for  appellants. 

Stevenson  &  Mathison  and  Edward  Mclver,  for  respondent. 

Jones,  J.  This  action  was  commenced  in  a  magistrate  court 
for  the  county  of  Chesterfield  to  recover  $1.75  for  loss  or  damage 
to  freight,  a  bunch  of  bananas,  shipped  August  31,  1903,  to  plain- 
tiffs at  McBee,  S.  C,  from  Columbia,  S.  C,  over  defendant's 
line,  and  for  $50  penalty  for  failure  to  adjust  and  pay  the  said 
less  or  damage  within  40  days,  as  required  by  the  statute.  The 
magistrate  rendered  judgment  for  the  whole  amount  claimed, 
including  the  penalty.  On  appeal  to  the  circuit  court.  Judge 
Watts  modified  the  judgment  of  the  magistrate  by  reducing  the 
amount  to  $1.75  and  costs,  holding  that  the  statute  imposing  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  common  carriers 
to  perform  their  duties  and  discharge  their  obligations,  see  foot-note 
appended  to  Lexington  Grocery  Co.  v.  Southern  Ry.  Co.  (N.  Car.), 
14  R.  R.  R.  349,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  349. 
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penalty  is  unconstitutional,  under  the  rule  stated  in  Gulf,  Colo- 
rado &  Santa  Fe  Ry.  Co.  v,  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255, 
41  L.  Ed.  666.  From  this  judgment,  plaintiffs  appeal,  and  the 
main  question  presented  is  the  constitutionality  of  said  statute. 

-1.  The  statute  in  question  is  entitled  **An  act  to  regulate  the 
manner  in  which  common  carriers  doing  business  in  this  state 
shall  adjust  freight  charges  and  claims  for  loss  or  damages  to 
freight,"  and  was  approved  February  23,  1903.  24  St.  at  Larg^e, 
p.  81.  Section  2  of  said  act,  which  more  particularly  concerns 
the  present  controversy,  is  as  follows : 

*'Sec.  2.  That  every  claim  for  loss  of  or  damage  to  property 
while  in  the  possession  of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  in  case  of  shipments  wholly  within 
this  state,  and  within  ninety  days,  in  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  such  claim  with  the  agent  of  such 
carrier  at  the  point  of  destination  of  the  shipment:  Provided, 
that  no  such  claim  shall  be  filed  until  after  the  arrival  of  the 
shipment  or  of  some  part  thereof  at  the  point  of  destination,  or 
until  after  the  lapse  of  a  reasonable  time  for  the  arrival  thereof. 
In  every  case  such  common  carrier  shall  be  liable  for  the  amount 
of  such  loss  or  damage,  together  with  interest  thereon  from  the 
date  of  the  filing  of  the  claim  therefor  until  the  payment  thereof. 
Failure  to  adjust  and  pay  such  claim  within  the  periods  re- 
spectively herein  prescribed  shall  subject  each  common  carrier  so 
failing  to  a  penalty  of  fifty  dollars  for  each  and  every  such  failure, 
to  be  recovered  by  any  consignee  or  consignees  aggrieved  in  any 
court  of  competent  jurisdiction :  Provided,  that  unless  such  con- 
signee or  consignees  recover  in  such  action  the  full  amount 
claimed,  no  penalty  shall  be  recovered,  but  only  the  actual  amount 
of  the  loss  or  damage,  with  interest  as  aforesaid :  Provided,  fur- 
ther, that  no  common  carrier  shall  be  liable  under  this  act  for 
property  which  never  came  into  its  possession,  if  it  complies  with 
the  provisions  of  section  1710,  vol.  1,  of  the  Code  of  Laws  of 
South  Carolina,  1902." 

This  section  was  under  consideration  in  the  case  of  Best  v. 
Seaboard  Air  Line  Railway,  72  S.  C.  — ,  52  S.  E.  223,  filed  Octo- 
ber 20,  1905,  in  which  the  question  presented  was  whether  an 
action  could  be  maintained  for  the  penalty  alone,  when  there  had 
been  voluntary  payment  and  receipt  of  the  loss  or  damage  before 
suit,  but  after  the  expiration  of  the  time  named  in  the  statute. 
This  court  held  that  such  action  could  not  be  maintained.  The 
court  used  this  language :  "The  object  of  the  statute  was  not  to 
penalize  the  carrier  for  merely  refusing  to  pay  a  claim  within 
the  time  required,  whether  just  or  unjust,  but  the  design  was 
to  bring  about  a  reasonably  prompt  settlement  of  all  proper 
claims;  the  penalty,  in  case  of  a  recovery  in  court,  operating  as 
a  deterrent  of  the  carrier  in  refusing  to  settle  just  claims,  and  as 
compensation  of  the  claimant  for  the  trouble  and  expense  of 
the  suit  which  the  carrier's  unreasonable  delay  and  refusal  made 
necessary."  Under  this  view  the  common  carrier  is  made  liable 
for  a  penalty  only  in  the  event  of  a  refusal  to  pay  a  claim  for  loss 
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or  dama^  to  ^oods  while  in  his  possession ;  the  bona  fides  and 
justice  of  the  claim  bein^  established  by  a  court  of  competent 
jurisdiction.     .The  present  controversy  requires  the  court  to  g^o 
more  fuIJy  into  the  consideration  of  the  purpose  of  the  legfisla- 
tion  in  question^  with  a  view  to  ascertain  the  reasonableness  of 
the  classification  of  common  carriers  as  objects  of  this  particular 
le^'slation.      Common  carriers  receive  from  the  state  the  rig^ht 
to  carry  on  business  in  the  state  as  such.    They  are  by  the  state 
endowed  with  special  powers  and  privileges — which  call  for  spe- 
cial duties  and  obligations  to  the  public.     It  is  a  duty  which  a 
common   carrier   owes,  not  only  under  his  contract,  but  under 
general  law,  to  promptly  and  safely  deliver  goods  consigned  to 
him  for  transportation,  and  he  is  liable  for  all  loss  or  damage  to 
such  goods   while   in  his  possession,  not  occasioned  by  the  act 
of  God  or  the  public  enemy.    The  duty  to  make  prompt  settle- 
ment for  loss  or  damage  to  goods  is  but  an  incident  of  the  duty 
to  transport   and    deliver  safely  and  with  reasonable  diligence. 
The  statute  in  question  was  designed  to  effectuate  an  important 
public  purpose,    viz.,  to  compel  the  common  carrier  to  perform 
with  reasonable    diligence  the  duty  which  peculiarly  appertains 
to  his  business    as   a  carrier  of  freight.     The  penalty  is  but  a 
means  to  that  end.     Whether  the  adoption  of  such  means  is  wise, 
pohtic,  or  adequate,  is  exclusively  a  legislative  question,  for  the 
coarts  have  nothing:  to  do  with  the  policy,  wisdom,  or  expediency 
(7/ycgis/ation.      A  statute  cannot  be  declared  void  unless  it  mani- 
festly violates  some  constitutional  principle. 

This  statute  is  assailed  as  violative  of  the  equality  clause  of 
the  fourteenth  amendment  of  the  Constitution  of  the  United 
States,  and  a  similar  provision  in  article  1,  §  5,  of  the  Consti- 
tution of  this  state.  The  respondents  in  argument  here,  and  the 
circuit  judp^e,  relied  on  the  Ellis  Case,  supra,  to  sustain  the  posi- 
tion that  the  statute  is  unconstitutional.  The  Texas  statute  which 
was  declared  void  in  that  case  was  as  follows  : 

"Section   1.   Be  it  enacted  by  the  Legislature  of  the  State  of 
Texas,  that   after  the  time  that  this  act  shall  take  effect,  any 
person  in  this  state  having  a  valid  bona  fide  claim  for  personal 
services  rendered  or  labor  done,  or  for  damages,  or  for  over- 
charges on  freifi^ht,  or  claims  for  stock  killed  or  injured  by  the 
train  of  any  railway  company,  provided  that  such  claim  for  stock 
killed  or  injured  shall  be  presented  to  the  agent  of  the  company 
nearest  to   the    point  where  such  stock  was  killed  or  injured, 
against  any  railway  corporation  operating  a  railroad  in  this  state, 
and  the  amount  of  such  claim  does  not  exceed  $50,  may  present 
the  same,  verified  by  his  affidavit,  for  payment  to  such  corpora- 
tion by  filing:  it  with  any  station  agent  of  such  corporation  in 
any  county  where  suit  may  be  instituted  for  the  same,  and  if,  at 
the  expiration  of  thirty  days  after  such  presentation,  such  claim 
has  not  been  paid  or  satisfied,  he  may  immediately  institute  suit 
'thereon  in  the  proper  court;  and  if  he  shall  finally  establish  his 
claim,  and  obtain  judgment  for  the  full  amount  thereof,  as  pre- 
sented for  pa>Tnent  to  such  corporation  in  such  court,  or  any 
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court  to  which  the  suit  may  have  been  appealed,  he  shall  be 
entitled  to  recover  the  amount  of  such  claim  and  all  costs  of 
suit,  and  in  addition  thereto  all  reasonable  attorney's  fees:  Pro- 
vided, he  has  an  attorney  employed  in  his  case,  not  to  exceed  $10, 
to  be  assessed  and  awarded  by  the  court  or  jury  trying;  the 
issue/'    Laws  1889,  p.  131,  c.  107. 

The  difference  between  the  Texas  statute  and  our  statute  is 
manifest.  The  Texas  statute  subjects  railway  companies  to  a 
penalty,  when  successfully  sued  "on  a  claim  for  personal  services 
rendered  or  labor  done,  or  for  damag^es,  or  for  overcharg^es  on 
freigfht,  or  claims  for  stock  killed  or  injured  by  the  train  of  any 
railway  company/*  etc.  The  relation  of  the  railroad  company 
to  those  who  render  it  services  or  labor  is  the  ordinary  relation 
of  employer  and  employee,  and  it  may  with  some  reason  be  said 
that  there  is  no  sufficient  ground  for  making  a  distinction,  such 
as  would  compel  a  railroad  company  to  pay  such  ordinary  claims 
for  services  within  a  given  time  under  penalty,  when  no  such 
obligation  is  imposed  upon  other  employers  to  whom  similar 
services  are  rendered.  So  the  claims  for  damages  may  include 
claims  not  substantially  different  from  claims  for  damages  against 
individuals  and  corporations  generally.  So,  also,  when  there 
was  no  statute  in  Texas  requiring  railroad  companies  to  fence 
their  track  against  stock,  it  may  be  that  it  would  be  unreasonable 
to  impose  a  liability  for  such  acts  different  from,  or  greater  than, 
the  liability  which  should  attach  to  the  injury  of  stock  by  any 
other  person  or  class.  But  we  venture  to  say  if  the  Texas  statute 
had  been  confined  to  the  regulation  of  some  duty  which  particu- 
larly appertains  to  common  carriers  as  such,  and  imposed  a  pen- 
alty as  a  means  of  securing  the  performance  of  that  duty,  the 
decision  of  the  court  would  have  been  different.  The  Supreme 
Court  of  Texas  had  considered  the  statute  as  a  whole,  and  had 
declared  it  was  intended  to  compel  the  payment  of  debts.  So, 
considering  it  as  a  whole,  the  court  treated  it  simply  as  a  statute 
singling  out  railroad  corporations  alone,  and  imposing  upon  them 
a  penalty  for  failure  to  pay  certain  debts. 

In  the  case  of  Atchison,  etc..  Railway  Co.  z\  Matthews,  19  Sup. 
Ct.  609,  610,  174  U.  S.  96,  43  L.  Ed.  909,  the  court  held  that  a 
Kansas  statute  requiring  reasonable  attorney's  fee  for  the  plain- 
tiff, in  a  recovery  against  the  railroad  company  for  damages 
from  fire  caused  by  operating  its  train,  did  not  violate  the  four- 
teenth amendment.  In  the  Matthews  Case  the  court  reviewed 
the  Ellis  Case,  and  called  attention  to  the  fact  that  the  Texas 
statute  was  treated  as  a  whole  by  the  Texas  court,  and  was  so 
treated  by  the  Supreme  Court  of  the  United  States.  The  court 
said :  "It  is  true,  that  the  Ellis  Case  was  one  to  recover  damages 
for  the  killing  of  a  colt  by  a  passing  train.  And  so  it  might  be 
argued  that  the  protection  of  the  track  from  straying  stock,  and 
the  protection  of  stock  from  moving  trains,  would,  within  the 
foregoing  principles,  uphold  legislation  imposing  an  attorney's 
fee  in  actions  against  railroad  corporations.  We  were  not  insensi- 
ble to  this  argument  when  that  case  was  considered,  but   we 
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accepted  the  interpretation  of  the  statute  and  its  purpose  gfiven 
by  the  Supreme  Court  of  Texas,  as  appears  from  this  extract 
from  our  opinion:  'The  Supreme  Court  of  the  state  considered 
this  statute  as  a  whole,  and  held  it  valid,  and  as  such  it  is  pre- 
sented to  us  for  consideration.  Considered  as  such,  it  is  simply 
a  statute  imposing^  a  penalty  upon  railroad  corporations  for  a 
failure  to  pay  certain  debts/  "  The  court  further  said:  "So  that, 
according^  to  the  interpretation  placed  upon  the  Texas  statute  by 
Its  Supreme  Court,  its  purpose  was  generally  to  compel  the  pay- 
ment of  small  debts,  and  the  fact  that  among  the  debts  so  pro- 
\nded  for  was  the  liability  for  stock  killed  was  not  sufficient  to 
justify  us  in  separating  the  statute  into  fragments,  and  upholding 
one  part  on  the  theory  inconsistent  with  the  policy  of  the  state, 
while,  on  the  other  hand,  the  purpose  of  this  statute  is,  as  de- 
clared by  the  Supreme  Court  of  Kansas,  protesting  against  fire — 
a  matter  in  the  nature  of  a  police  regulation."  The  court  further 
said:  "It  is  the  essence  of  a  classification  that  upon  the  class 
are  cast  duties  and  burdens  different  from  those  resting  upon 
the  general  public.  Thus,  when  the  Legislature  imposes  on 
railroad  corporations  a  double  liability  for  stock  killed  by  pass- 
ing trains,  it  says,  in  effect,  that  if  suit  be  brought  against  a 
railroad  company  for  stock  killed  by  one  of  its  trains,  it  must 
enter  into  the  courts  under  conditions  different  from  those  rest- 
rag  on  ordinary  suitors.  If  it  is  beaten  in  the  suit,  it  must 
pay,  not  only  the  damage  which  it  has  done,  but  twice  that 
amount.  If  it  succeeds,  it  recovers  nothing.  On  the  other 
hand,  if  it  should  sue  an  individual  for  destruction  of  its  live 
stock,  it  could,  under  no  circumstances,  recover  any  more  than 

•  ,y^^?  ^^  *^^t  stock.  So  that  it  may  be  said  that  in  matter 
ot  liability,  m  case  of  litigation,  it  is  not  placed  on  an  equality 
with  other  corporations  and  individuals;  yet  this  court  has 
unanimously  said  that  this  differentiation  of  liability,  this  in- 
equality^ of  nght  in  the  courts,  is  of  no  significance  upon  the 
question  of  constitutionality.  Indeed,  the  very  idea  of  classifi- 
^tion  IS  that  of  inequality,  so  that  it  goes  without  saying  that 
tne  tact  of  inequality  in  no  manner  determines  the  matter  of 
coiKbtutionality.  Our  conclusion  in  respect  to  this  statute  is 
tt\al  tor  the  reasons  above  stated,  giving  full  force  to  its  purpose, 
a^  declared  by  the  Supreme  Court  of  Kansas,  to  the  presumption 
L  T  ^"^ches  to  the  action  of  a  Legislature  that  it  has  full 
Knowledge  of  the  conditions  within  the  state,  and  intends  no 
arDitrary  selection  or  punishment,  but  simply  seeks  to  subserve 
tne  general  mterest  of  the  public,  it  must  be  sustained,  and  the 
mment  of  the  Supreme  Court  of  Kansas  is  affirmed. 

In  the  case  of  Erb,  Receiver,  v.  Morasch,  20  Sup.  Ct.  819,  820, 
^^y  U,  S.  584,  44  L.  Ed.  897,  it  was  held  that  an  exception  of  a 
^mmy  railroad  operated  by  steam,  or  of  an  electric  railroad, 
nom  an  ordinance  limitmgr  ^he  speed  of  railroad  trains  within 
^e  city,  does  not  rnake  an  unreasonable  classification  in  denial 
ot  the  equal  protection  of  the  laws.  Responding  to  the  sugges- 
tion that  there    was    testimony  that  the  operation  of  the  street 
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railway  was  in  fact  more  dang^erous  than  the  operation  of  the 
railroad  in  the  hands  of  plaintiff,  receiver,  the  court  said:  "It  is 
not  a  question  to  be  settled  by  the  opinion  of  witnesses  and  the 
verdict  of  a  jury  upon  the  question  whether  one  railroad  in  its 
operation  is  more  dangerous  than  another.  All  thai  is  neces- 
sary to  uphold  the  ordinance  is  that  there  is  a  difference,  and, 
that  existing,  it  is  for  the  city  council  to  determine  whether 
separate  regulations  shall  be  applied  to  the  two.  *  *  *  Given 
the  fact  of  a  difference,  it  is  a  part  of  the  legislative  power  to 
determine  what  difference  there  shall  be  in  the  prescribed  regu- 
lations/' 

In  the  case  of  Fidelity  Mut.  L.  Ass'n  v,  Mettler,  22  Sup.  Ct. 
662,  185  U.  S.  308,  46  L.  Ed.  922,  over  a  strong  dissenting 
opinion  by  Mr.  Justice  Harlan,  in  which  Mr.  Justice  Brown 
concurred,  pointing  out  that  the  decision  was  in  conflict  with  the 
Ellis  Case,  the  court,  nevertheless,  held  that  a  Texas  statute  im- 
posing upon  life  and  health  insurance  companies,  upon  failing 
to  pay  a  loss  within  the  time  specified  in  the  policy,  after  demand 
therefor,  a  liability  to  the  holder  of  the  policy,  in  addition  to  the 
amount  of  loss,  of  12  per  cent,  damages  and  reasonable  attorney's 
fees,  did  not  deny  the  equal  protection  of  the  law  to  such  life  and 
health  insurance  companies,  although  such  an  obligation  was 
not  imposed  upon  other  classes  of  insurance  companies  or  asso- 
ciations. This  decision  was  reviewed  in  Iowa  Life  Ins.  Co.  v, 
Lewis,  23  Sup.  Ct.  133,  187  U.  S.  335,  47  L.  Ed.  204,  and  the 
court  expressed  satisfaction  with  the  case  and  its  reasoning.  In 
the  Mettler  Case  the  court  said:  "The  ground  for  placing  life 
and  health  insurance  companies  in  a  different  class  from  fire, 
marine,  and  inland  insurance  companies  is  obvious,  and  we  think 
that  putting  them  in  a  different  class  from  mutual  benefit  and 
relief  associations  doing  business  through  lodges,  and  benevolent 
associations  of  the  character  mentioned  in  the  Texas  statute,  is 
not  an  arbitrary  classification,  but  rests  on  sufficient  reason.  The 
Legislature  evidently  intended  to  distinguish  between  life  and 
health  insurance  companies  engaged  in  business  for  profit  (and 
we  are  not  called  on  to  define  as  to  the  distribution  of  such 
profits),  and  lodges  and  associations  of  a  mutual  benefit  or  benev- 
olent character,  having  in  mind,  also,  the  necessity  of  the  prompt 
payment  of  the  insurance  money  in  very  many  cases,  in  order  to 
provide  the  means  of  living  of  which  the  beneficiaries  had  been 
deprived  by  the  death  of  the  insured." 

It  appears  to  us  that  there  is  even  stronger  reason  for  sustain- 
ing a  classification  of  all  common  carriers  of  freight  for  legisla- 
tion with  respect  to  their  quasi  public  duties  as  such,  having  also 
in  mind  the  necessity  of  the  prompt  payment  of  losses  sustained 
by  failure  to  perform  said  duty,  as  in  many  cases  such  losses 
represent  food,  raiment,  and  other  necessities  of  life.  In  the  case 
of  Farmers'  and  Merchants'  Ins.  Co.  v.  Dabney,  23  Sup.  Ct.  565, 
189  U.  S.  301,  47  L.  Ed.  821,  the  court  held  valid  a  Nebraska 
statute  allowing  a  reasonable  attorney's  fee  to  a  plaintiff  in  case 
of  an  unsuccessful  defense  by  an  insurance  company  of  a  suit  on 
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a  policy  of  insurance  covering  real  property  wholly  destroyed  by 
fire.     We  quote  the   following  from   that  case  as  a  complete 
answer  to  the  suggestion  of  inequality  in  the  case  at  bar  in  the 
classification  of  common  carriers  for  special  legislation  of  the 
kind  in  question,  and  the  suggestion  of  inequality  because  the  pen- 
alty  falls  upon  the  common  carrier  when  unsuccessful  in  the 
suit,  but  not  upon  the  claimant  when  he  is  unsuccessful  in  the 
suit.     The  court  said:  "All  the  grounds  relied  upon  to  demon- 
strate that  the  statute  allowing  a  reasonable  attorney's  fee  in  case 
of  the  unsuccessful  defense  of  a  suit  to  enforce  .certain  insurance 
policies   is  repugnant  to  the  equality  clause  of  the   fourteenth 
amendment  are  embraced  in  the  following  propositions:  First, 
because  it  arbitrarily  subjects  insurance  companies  to  a  liability 
for  attorney's  fees,  when  other  defendants  in  other  classes  of 
cases  are  not  subjected  to  such  burden;  second,  because,  whilst 
the  obligation  to  pay  attorney's  fees  is  imposed  on  insurance 
companies  in  the  cases  embraced  by  the  statute,  no  such  burden 
rests  on  the  plaintiff  in  favor  of  the  insurance  companies,  where 
the  suit  on  a  policy  is  successfully  defended;  and.  third,  because 
the  statute  arbitrarily  distinguishes  between   insurance  policies 
by  allowing  an  attorney's  fee  in  case  of  a  suit  on  a  policy  cov- 
ering real  estate,  where  the  property  has  been  totally  destroyed, 
and  excluding  the  right  to  such  fees  in  suits  to  enforce  policies 
on  other  classes  of  property,  or  where  there  has  not  been  a  total 
destruction  of  the  property  covered  by  the  insurance.    Each  and 
all  of  these  propositions  must  rest  on  the  assumption  that  con- 
tracts of  insurance,  generally  considered,  do  not  possess  such 
distinctive  attributes   as   to  justify   their   classification   separate 
from  other  contracts,  and  that  contracts  of  insurance,  as  between 
themselves,  may  not  be  classified  separately,  depending  upon  the 
nature  of  the  insurance,  the  character  of  the  property  covered, 
and  the  extent  of  the  loss  which  may  have  supervened.    But  the 
unsoundness  of  these  propositions  is  settled  by  the  previous  adju- 
dication of  this  court'' — citing  cases. 

The  case  of  Missouri,  Kansas  &  Texas  R.  R.  Co.  v.  May,  24 
Sup.  Ct.  638,  194  U.  S.  267,  48  L.  Ed.  971,  is  an  interesting  and 
striking  case.  In  that  case  the  court  held  that  a  Texas  statute 
imposing  a  penalty  in  favor  of  contiguous  landowners  against 
railway  companies  for  permitting  Johnson  grass  or  Russian  this- 
tle to  mature  and  go  to  seed  upon  their  road  does  not  deny  such 
railway  companies  the  equal  protection  of  the  law.  It  might  be 
suggested  that  Johnson  grass  is  a  curse  or  a  blessing,  according 
to  the  view  point — a  curse  as  to  crops  requiring  clean  cultivation, 
a  blessing  when  hay  is  the  thing  wanted ;  or  it  might  be  suggested 
that  Johnson  grass  could  easily  be  communicated  to  the  railway 
company's  land  or  right  of  way  by  streams  from  bottom  lands 
above,  or  that  it  might  be  propagated  from  seed  dropped  upon 
the  ordinary  highways  from  wagons  hauling  such  hay,  thence  to 
lands  adjoining,  thence  to  the  railway  company's  lands,  thence 
to  contiguous  lands,  but  no  such  penalty  applies  against  other 
carriers,  against  those  in  charge  of  ordinary  highways,  against  a 
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conti^ous  landowner,  in  favor  of  the  railway  company,  or  as 
'  between  contiguous  landowners.  It  will  be  further  observed  that 
the  legislation  affected  the  railway  company  in  its  capacity  as 
owner  or  occupant  of  the  land  or  right  of  way.  But  the  court 
was  guided  in  the  decision  of  the  case  by  these  sound  principles. 
"When  a  state  Legislature  has  declared  that,  in  its  opinion, 
policy  requires  a  certain  measure,  its  action  should  not  be  dis- 
turbed by  the  courts  under  the  fourteenth  amendment,  unless 
they  can  see  clearly  that  there  is  no  fair  reason  for  the  law  that 
would  not  require  with  equal  force  its  extension  to  others  whom 
it  leaves  untouched.  *  *  *  Great  constitutional  provisions 
must  be  administered  with  caution.  Some  play  must  be  allowed 
for  the  joints  of  the  machine,  and  it  must  be  remembered  that 
Legislatures  are  the  ultimate  guardians  of  the  liberties  and  wel- 
fare of  the  people  in  quite  as  great  a  degree  as  the  courts." 

This  court,  in  Simmons  v.  Telegraph  Co.,  63  S.  C.  425,  41 
S  E.  521,  57  L.  R.  A.  607,  held  that  the  statute  making  telegraph 
companies  liable  for  mental  anguish  is  not  violative  of  the  four- 
teenth amendment,  or  article  1,  §  5,  of  the  state  Constitution, 
and  in  Johnson  v.  Spartan  Mills,  68  S.  C.  355,  47  S.  E.  695,  this 
court  held  that  section  2719,  Civ.  Code  1902,  making  it  lawful 
for  any  corporation,  person,  or  firm  to  issue,  pay  out,  or  circulate 
for  payment  for  the  wages  of  labor  any  order,  check,  memoran- 
dum, token,  or  evidence  of  indebtedness,  payable  in  whole  or  in 
p«'iirt  otherwise  than  in  lawful  money  of  the  United  States,  except 
upon  conditions  specified  in  the  act,  did  not  violate  the  fourteenth 
amendment,  was  upon  a  reasonable  classification,  even  though  it 
contained  a  proviso  that  said  section  shall  not  apply  to  agricul- 
tural contracts  or  advances  made  for  agricultural  purposes.  In 
the  case  of  Porter  v.  Railway  Co.,  63  S.  C.  169,  41  S.  E.  108, 
90  Am.  St.  Rep.  670,  this  court  held  that  the  act  (22  St.  at  Large, 
p.  443)  imposing  a  penalty  on  common  carriers  for  failure  to  pay 
or  refuse  to  pay  damages,  etc.,  to  freight  within  60  days,  does 
not  violate  those  sections  of  the  state  and  federal  Constitutions 
providing  for  equal  protection  to  all.  This  court  distinguished 
that  case  from  the  Ellis  Case  in  two  particulars,  viz. :  ( 1 )  that 
the  South  Carolina  statute  of  1897  applied  to  all  common  carriers, 
while  the  Texas  statute,  condemned  in  the  Ellis  Case,  was  lim- 
ited to  one  class  of  common  carriers,  railway  corporations ; 
(2)  that  the  South  Carolina  statute  was  limited  to  such  claims  as 
were  peculiarly  incident  to  the  business  of  a  common  carrier, 
but  the  Texas  statute  was  not  so  limited.  The  statute  considered 
in  the  Porter  Case  was,  in  Johnson  v.  Southern  Ry.,  69  S.  C.  322, 
48  S.  E.  260,  held  to  be  repealed  by  the  act  of  1903,  which  is  now 
under  consideration.  But  the  principle  decided  in  the  Porter 
Case  is  just  as  applicable  in  the  present  case.  A  valid  distinction 
cannot  be  based  upon  the  difference  between  a  requirement  **to 
pay  or  refuse  to  pay"  within  a  given  time,  as  provided  in  the  act 
of  1897,  and  a  requirement  "to  pay"  within  a  given  time,  as 
required  in  the  act  of  1903,  for  if  it  be  unlawful  to  require  the 
latter,  under  penalty,  it  must  also  be  unlawful  to  require  the 
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former,  since  no  other  person  or  class  is  required  "to  pay  or 
refuse  to  pay"  under  penalty.  The  decision  rests  upon  the  reason- 
ableness of  the  classification  of  common  carriers  for  particular 
le^slation  with  respect  to  the  performance  of  their  duty  as  such, 
thereby  subserving  an  important  public  purpose  within  the  police 
power  of  the  state. 

From  this  review  of  the  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  this  court,  we  think  it  is  clear  that  the 
statute  is  not  unconstitutional. 

2.  The  respondent,  in  the  event  of  the  above  conclusions  beinjj 
reached,  has,  upon  notice  and  exceptions  taken,  asked  that  this 
court  consider  whether  the  judgment  of  the  circuit  court  should 
not  be  affirmed  upon  the  g^round  that  the  magistrate  erred  in 
finding^  jud^^ent  for  the  penalty,  when  the  testimony  showed 
that  the  claim  filed  by  plaintiff  for  $1.75  was  made  up  of  two 
items,  to  wit,  $1.50,  the  value  of  the  property  alleg^ed  to  have 
been  lost  or  damaged  while  in  possession  of  defendant,  and  25 
cents,  freig^ht  paid  by  plaintiffs  for  same.  The  magistrate  having 
found  as  a  fact  that  the  amount  of  the  loss  or  damage  was  $1.75, 
as  claimed,  and  this  conclusion  having  been  affirmed  by  the  circuit 
court  by  sustaining  the  magistrate's  judgment  to  that  extent,  we 
have  no  power  to  review  or  reverse  such  conclusion  of  fact,  unless 
there  was  absolutely  no  evidence  tending  to  sustain  it.  It  was 
shown  that  the  cost  of  the  bunch  of  bananas  in  Columbia,  S.  C, 
was  $1.50,  and  the  freight  thereon  to  McBee,  S.  C,  was  25  cents. 
This  was  certainly  some  evidence  that  the  value  of  the  bananas 
to  plaintiffs  at  McBee  was  at  least  $1.75,  and  that  such  was  the 
amount  of  their  loss.  The  magistrate  having  adjudged  the  loss 
to  be  as  claimed  by  plaintiffs,  judgment  for  the  penalty  was 
proper. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  judg- 
ment of  the  magistrate's  court  is  affirmed. 

The  Chief  Justice  did  not  participate  in  this  opinion  because 
of  illness. 


Shannon's  Adm'r  v,  Chesapeake  &  O.  R\\  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Dec.  7,  1905.) 

[52  S.  E.  Rep.  376.] 

Carriers — ^Injuries  to  Passengers — Limitation  of  Liability.* — ^Under 
Code  19Q4,  p.  668,  §  1294c  (25),  providing  that  "no  agreement  made  by 
a  transportation  company  for  exemption  from  liability  for  injury  or  loss 
«>ccasioned  by  its  own  neglect  or  misconduct  as  a  common  carrier 
shall  be  valid."  a  contract  between  an  express  company  and  its  mes- 
senger, stipulating  that  the  messenger  shall  exempt  the  company  from 
liability  for  its  own  negligence,  and  undertaking  to  afford  similar  im- 
munity to  railroad  companies  in  whose  cars  he  might  travel  in  the 

*For  the  authorities  in  this  series  on  the  question  whether  the  car- 
rier can  exempt  itself  by  contract  from  liability  for  injuries  to  express 
messengers,  see  foot-note  appended  to  Kelly  v.  Malott  (C.  C.  A.),  17 
R.  R.  R.  635,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  635. 
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performance  of  his  duties,  was  void,  and  afforded  no  defense  in  an 
action  against  a  railroad  company  for  negligence  resulting  in  such 
messenger's  death. 

Same — Care  Required  as  to  Servants  of  Express  Companies.t— 7-A. 
messenger  in  the  employ  of  an  express  company,  while  engaged  wth 
the  servants  of  a  railroad  company  in  the  service  of  transportation  on 
the  road,  is  entitled  to  at  least  as  high  a  degree  of  care  for  his  protec- 
tion by  the  railroad  company  as  it  owes  to  its  employees. 

Error  to  Circuit  Court,  Bedford  County. 

Action  by  J.  Boyd  Shannon,  as  administrator  of  John  H. 
Shannon,  deceased,  against  the  Chesapeake  &  Ohio  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  brings 
error.    Reversed. 

Lee  &  Howard  and  Caskie  &  Coleman,  for  appellant. 
Harrison  &  Long,  for  appellee. 

Whittle,  J.  This  case  is  controlled  in  all  respects,  except 
one,  to  which  we  shall  presently  advert,  by  the  case  of  Fisher's 
Administrator  v,  Chesapeake  &  Ohio  Railway  Company,  52  S.  E- 
373,  in  which  an  opinion  was  handed  down  at  the  present  term. 

The  cases  arose  out  of  a  common  accident,  and  were  brought 
to  recover  damages  for  the  deaths  of  Fisher  and  Shannon,  re- 
spectively, alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.  The  trial  court  sustained  a  demurrer  to  the  evidence 
in  each  case,  and  rendered  judgment  for  the  defendant;  and  the 
judgment  in  Fisher's  Case  was  reversed  by  this  court  in  the 
opinion  referred  to. 

In  addition  to  other  defenses,  applicable  alike  to  both  cases,  in 
the  case  under  review  the  defendant  filed  a  special  plea  in  which 
it  averred  **that,  as  a  condition  of  its  permitting  the  plaintiff's 
intestate  to  travel  in  its  car  over  its  line  of  railway  as  express 
messenger  in  the  employ  of  the  Adams  Express  Company  in  his 
performance  of  his  duties  as  such,  *  *  *  plaintiff's  intes- 
tate *  *  *  entered  into  a  contract  in  writing  with  said 
Adams  Express  Company,  which  contract  was  in  force  at  the 
time  of  the  death  of  the  plaintiff's  intestate,  whereby,  in  considera- 
tion of  such  employment  and  the  compensation  to  be  paid  there- 
for, the  said  plaintiff's  intestate  did  assume  all  risks  of  death  or 
accident  or  damage  to  him  or  his  property,  whether  from  negli- 
gence or  otherwise,  and  did  release  and  discharge  the  said  Adams 
Express  Company  and  any  connecting  carrier,  railroad  company, 
express  company,  or  other  person  or  company  or  connecting 
carrier  [in  this  instance  the  defendant],  in  whose  cars  or  other 
conveyance  he  might  travel  in  the  performance  of  his  duties  as 
aforesaid,  from  any  and  all  claims,  liabilities,  and  demands  of 
every  kind,  nature,  and  description  for  or  on  account  of  his 
death,  or  any  injury  or  damage  to  his  person  or  property  of  any 
kind  or  nature  sustained  by  him,  whether  caused  by  negligence  of 
the  said  Adams  Express  Company,  or  any  of  said  railroad  com- 

tSee  foot-notes  appended  to  Harvey  v.  Louisiana  W.  R.  Co.   (La.), 
16  R.  R.  R.  573,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  573. 
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panics  or  other  carriers,  or  otherwise,  and  did  further  ag^ree  that 
he  voluntarily  assumed  the  risks  of  injury  or  death  from  said 
neo^ligfence  or  otherwise,  and  that  none  of  said  companies  or 
persons  should  incur  any  further  liability  whatsoever  than  therein 
expressed  by  reason  of  permitting^  him  to  ride  in  said  cars  or 
other  conveyance;  *  *  *  that  at  the  time  of  the  death  of 
the  plaintiff *s  intestate  he  was  in  an  express  car  being  transported 
b}  the  defendant  over  its  said  line  in  pursuance  of  his  contract 
with  said  Adams  Express  Company,  and  not  otherwise." 

The  circuit  court  sustained  a  demurrer  to  the  plea,  and  that 
ruling  is  assigned  as  cross-error  by  the  defendant. 

It  will  be  observed  that  the  precise  question  presented  by  this 
plea  is  a  narrow  one,  and  involves  the  validity  of  the  contract  set 
forth  therein  under  section  1294c  (25),  p.  668,  Va.  Code  1904. 

The  section  reads  as  follows:  "No  agreement  made  by  a  trans- 
pc-rtation  company  for  exemption  from  liability  for  injury  or  loss 
occasioned  by  its  own  neglect  or  misconduct  as  a  common  carrier 
shall  be  valid." 

The  status  both  of  the  express  company  and  the  defendant  as 
'^common  carriers"  is  fixed  by  the  legislative  declaration  that  the 
phrase  shall  include  every  railroad  company  and  express  com- 
panv  chartered  bv  this  or  anv  other  state  and  doing  business  in 
this' state.    Acts  1891-92,  p.  971,  c,  614,  §  18. 

The  Virginia  statute  is  merely  declaratory  of  the  common-law 
doctrine  that  contracts  which  stipulate  for  immunity  from  negli- 
gence are  invalid  as  contrary  to  public  policy,  and  emphasizes 
the  legislative  policy  on  that  subject  in  the  state.  The  language 
is  so  plain  that  an  attempt  at  exposition  would  rather  tend  to 
obscure  than  elucidate  the  meaning  of  the  statute. 

In  the  recent  case  of  Norfolk  &  Western  Ry.  Co.  v.  Tanner, 
100  \'a.  379,  41  S.  E.  721,  this  court,  in  construing  the  foregoing 
section,  held  **that  a  person  traveling  upon  a  free  pass  is  clothed 
with  ever>'  right  appertaining  to  a  passenger  for  hire ;  and  a  rail- 
way company,  having  by  virtue  of  the  pass  undertaken  to  carry 
the  person  to  whom  it  is  issued,  is  charged  with  the  duty  of  trans- 
porting that  person  safely,  even  though  by  agreement  signed  by 
the  passenger  it  undertook  to  relieve  itself  from  the  consequences 
of  the  negligence  of  its  servants.  Such  an  agreement,  being 
against  the  policy  of  the  state,  is  inoperative  and  void." 

It  is  sought  to  withdraw  this  case  from  the  precept  of  the  stat- 
ute, and  the  well-established  rule  of  the  common  law  upon  which 
it  is  founded,  and  bring  it  within  thfe  influence  of  that  line  of 
authorities  (of  which  the  case  of  B.  &  O.  S.  W.  Ry.  Co.  v.  \'oight, 
176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560,  is  a  conspicuous 
type)  which  hold  that,  as  it  is  not  one  of  the  duties  of  a  common 
carrier  to  transport  for  an  express  company  its  messenger  and 
merchandise,  the  defendant  could  therefore  contract  with  the 
express  company  for  exemption  from  liability  for  the  death  of 
plaintiff's  intestate,  although  occasioned  by  its  own  negligence; 
the  express  messenger  also  voluntarily  entering  into  a  contract 
with  the  express  company,  in  consideration  of  his  employnjent. 
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that  he  would  assume  such  risk  and  absolve  his  employer  and 
the  defendant  from  all  liability  in  the  premises. 

It  will  be  seen  that  there  is  a  marked  difference  between  the 
contract  set  out  in  the  plea  in  this  case  and  the  tripartite  agree- 
ment in  the  Voig^ht  Case.  The  only  parties  to  this  contract  are 
the  express  company  and  its  servant,  and  its  purpose  is  manifest. 
It  stipulates,  in  the  first  place,  to  exempt  the  master  from  lia- 
bility for  its  own  neg^ligfence  to  its  servant,  and,  secondly,  under- 
takes to  afford  similar  immunity  to  the  defendant  for  its  neg^li- 
gence.  It  is  plain  that  such  contract  is  violative  both  of  the  letter 
and  spirit  of  the  statute,  and  illegfal.  Indeed,  independently  of 
statute,  the  almost  unbroken  current  of  authority  declares  such 
contracts  void. 

The-  Voigfht  Case  constitutes  a  distinct  exception  to  the  g^eneral 
rule,  and  the  averments  of  the  plea  do  not  bring  the  defendant 
within  the  exception.  If,  notwithstanding  the  unmistakable 
policy  of  this  state  in  the  interest  of  human  life  and  safety,  we 
were  disposed  to  follow  that  case  rather  than  the  line  of  authori- 
ties of  which  Railroad  Company  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627,  is  an  exponent,  as  to  which  no  opinion  is  expressed, 
it  would  not  be  pennissible  to  do  so  under  the  pleadings  in  this 
case. 

It  follows  from  what  has  been  said  that  the  demurrer  to  the 
plea  in  question  was  properly  sustained. 

As  remarked,  the  case  in  its  other  aspects  is  ruled  by  the  deci- 
sion in  the  Fisher  Case. 

In  Voight's  Case,  176  U.  S.,  at  page  514,  20  Sup.  Ct.,  at  page 
391,  44  L.  Ed.  560,  it  is  said  of  his  relations  as  an  express  mes- 
senger to  the  railroad  company:  "He  was  there  as  a  servant, 
engaged  with  the  servants  of  the  railroad  company  in  the  service 
of  transportation  on  the  road.  His  duties  were  substantially  the 
same  as  those  of  the  baggage  master  in  the  same  car;  the  latter 
relating  to  merchandise  carried  for  passengers,  and  the  former  to 
merchandise  carried  for  the  express  company.  His  actual  rela- 
tions to  the  other  servants  of  the  railroad  corporation  engaged  in 
the  transportation  were  substantially  the  same  as  those  of  the 
baggage  master." 

Upon  that  theory,  the  defendant  owed  the  plaintiff's  intestate 
at  least  as  high  degree  of  care  for  his  protection  as  it  owed  to  its 
employee  Fisher,  and  the  judgment  ought  to  be  the  same  in  both 
cases. 

We  are  of  opinion,  therefore,  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  evidence,  for  which  error  its 
judgment  must  be  reversed;  and  this  court,  pronouncing  such 
judgment  as  that  court  ought  to  have  rendered,  will  overrule 
the  demurrer  to  the  evidence,  and  enter  judgment  for  the  plain- 
tiff in  error  for  the  damages  assessed  by  the  jury. 

Harrison^  J.,  absent. 
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(Supreme  Court  of  Illinois,  Dec.  20,  1905.) 
[76  N.  E.  Rep.  341.] 

Trial — ^Arguments  of  Counsel — Conunents  on  Witnetaes. — Counsel, 
in  an  ars^ment  before  the  jury,  have  a  right  to  attack  the  testimony 
of  witnesses  as  untrue,  though  there  has  been  no  attempt  to  impeach 
them. 

Same— Instnictioas — Invading  Province  of  Jury — ^Credibility  of  Wit- 
-An    instruction    that   denunciation   of   witnesses    by   counsel 


should  not  influence  the  jury  to  disregard  the  testimony,  if  unim- 
peached,  is  erroneous. 

Same. — ^There  is  no  presumption  of  law  that  an  unimpeached  wit- 
ness has  testified  truly,  and  an  instruction  to  that  effect  is  erroneous, 
as  infringing  on  the  province  of  the  jury. 

Same — ^Abstract  Instructionfl. — ^Where  an  instruction  states  a  rule 
of  law,  which,  though  not  incorrect,  does  not  relate  to  any  fact  in 
the  case,  it  is  improper. 

Carriers — ^Injury  to  Passenger — Instruction* — In  an  action  for  in- 
juries to  a  passenger,  an  instruction  as  to  the  duties  of  a  carrier  of 
passengers  for  hire  is  not  unwarranted,  though  that  the  relation  exists 
is  denied  by  the  carrier,  where  the  facts  alleged  in  the  declaration,  if 
proved,  would  establish  such  a  relation. 

Trial— Questions  for  Jury — Credibility  of  Witnesses* — ^The  question 
of  the  credibility  of  a  witness  testifying  in  contradiction  of  others  is 
for  the  jury. 

Carriers — ^Who  Are  Passengers.* — ^The  relation  of  passenger  and 
carrier  is  created  by  contract,  and  does  not  necessarily  arise  from  the 
mere  fact  that  a  person  runs  toward  a  moving  car  to  get  on  board. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  James  E.  O'Brien,  Jr.,  against  the  Chicag^o  Union 
Traction  Company.  Judgement  for  plaintiff  was  affirmed  by  the 
Appellate  Court  (117  111.  App.  183),  and  defendant  brings  error. 
Reversed. 

Rehearing:  denied  February  8,  1906. 

John  A.  Rose  and  Albert  Af.  Cross  {W,  W.  Gurley,  of  coun- 
sel), for  appellant. 

Alexander  Sullivan  {Frank  C,  Kriete,  of  counsel),  for  ap- 
pellee. 

C.\RTWRiGHT,  C.  J.  Appellee  recovered  a  judgment  for 
$10,000  in  the  circuit  court  of  Cook  county  against  appellant  on 
account  of  injuries  received  in  attempting  to  get  on  a  street  car 
on  West  Madison  street.  The  Appellate  Court  for  the  First 
District  affirmed  the  judgment. 

*For  the  authorities  in  this  series  on  the  question  who  are,  or  are 
not,  passengers,  see  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v. 
Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  648; 
Sprigg  V,  Rutland  R.  Co.  (Vt.),  17  R.  R.  R.  628,  40  Am.  &  Eng.  R. 

Cas.,  N.  S.,  628;  foot-note  appended  to  McCarter  v.  Greenville  Trac- 
tion Co.  (S.  Car.),  17  R.  R.  R.  5,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  5; 

Kroeger  v.  Seattle  Elec.  Co.  (Wash.),  16  R.  R.  R.  689,  39  Am.  &  Eng. 

R.  Cas.,  N.  S.,  689;  St.  Louis,  etc.,  Ry.  Co.  v.  Reed  (Ark.),  16  R.  R. 

R.  541,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  541. 
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It  is  assi^ed  for  error  that  the  trial  court  erred  in  giving^,  at 
the  instance  and  request  of  the  plaintiff,  the  sixth,  seventh,  ninth, 
and  eleventh  instructions.     The  declaration,  as  amended,  con- 
tained but  one  count,  and  the  only  g^round  of  liability  alleged  was 
that,  while  the  plaintiff  was  in  the  act  of  getting^  on  the  car  for 
the  purpose  of  being  carried  as  a  passenger,  the  defendant  negli- 
gently, suddenly,  and  violently  started  up  the  car  with  great 
speed  and  violently  jerked  the  car  and  caused  the  same  to  be 
violently  propelled,  by  means  whereof  plaintiff  was  thrown  with 
great  force  off  the  car  and  upon  the  ground,  and  thereby  he  was 
greatly  hurt,  wounded,  and  injured.    The  car  in  question  was  a 
grip  car,  drawing  two  regular  passenger  cars,  and  the  plaintiff 
attempted  to  board  the  car  while  the  train  was  in  motion  in  the 
middle  of  a  block,  between  street  crossings.     The  plea  was  the 
general  issue,  and  the  defense  made  was  that  the  cable  train,  of 
which  the  grip  car  was  a  part,  was  running  along  at  half  speed 
between  regular  stopping  places,  at  a  place  not  designed  for  the 
reception  of  passengers,  when  plaintiff  attempted  to  board  the 
car,  that  the  gripman  was  not  advised  beforehand  that  the  plain- 
tiff would  seek  to  get  on  the  car,  and  that  the  car  was  not  sud- 
denly  started   forward  with   a   violent  jerk,   as  alleged  in   the 
declaration.    The  plaintiff,  a  school  boy  14  years  old,  had  gone 
with  over  40  of  his  schoolmates  to  a  photograph  gallery  on  the 
north  side  of  West   Madison  street,   about  the  middle  of  the 
block  between  Carpenter  and  Curtis  streets,  to  have  a  class  pic- 
ture taken.    As  the  boys  came  out  of  the  building  into  the  street, 
the  cable  train  was  approaching  from  the  east,  and  a  few  of 
the  boys  went  to  the  Carpenter  street  crossing,  which  was  the 
next  street  east.    The  plaintiff  and  a  few  others  approached  the 
train  nearly  in  front  of  the  gallery.    There  was  a  loaded  wagon 
on  the  track  ahead  of  the  train,  and  the  train  was  moving  slowly. 
The  evidence  for  defendant  was  that  the  train  was  running  at 
about  half  speed  on  account  of  the  obstruction  ahead.    The  evi- 
dence for  the  plaintiff  was  that  it  was  moving  very  slowly,  and 
that  plaintiff  attempted  to  get  on  and  caught  hold  of  the  upright 
bar  at  the  rear  end  and  put  one  foot  on  tiie  running  board,  and, 
as  he  raised  himself  from  the  ground,  fell  and  was  dragged  a 
short  distance,  breaking  one  leg  and  bruising  the  other.     The 
gripman  testified  that  the  train  was  running  at  about  half  speed ; 
that,  when  he  saw  the  boys  running  to  the  car,  he  slat:kened 
speed  still  further  for  the  purpose  of  avoiding  an  accident  and  to 
permit  the  boys  to  get  on  the  car;  and  that  just  as  he  did  so  he 
got  an  emergency  signal  to  stop  and  applied  the  rail  brake  and 
stopped  the  car.     Two  witnesses  for  the  plaintiff,  who  were  on 
the  grip  car,  testified  that  as  the  train  approached  the  boys  one 
of  the  witnesses  spoke  to  the  gripman  to  the  effect  that  he  had 
better  be  careful,  and  the  gripman  told  him  to  go  to  hell  and 
mind  his  own  business.    The  gripman  denied  that  the  passenger 
said  anything  to  him,  or  that  he  made  the  reply  which  had  been 
testified  to,  and  a  conductor  of  the  defendant,  who  was  not  em- 
ployed on  that  train,  but  who  was  riding  on  the  grip  car,  testified 
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that  he  did  not  hear  anythingf  of  the  kind,  that  nothing  was  said 
by  the  passengfer  to  the  gripman,  and  that  nothing  could  have 
been  said  without  his  hearing  it. 

The  principal  controverted  question  of  fact  was  whether  the 
defendant  was  guilty  of  the  negligence  charged  against  it  as  a 
basis  of  the  action,  which  was  the  alleged  sudden  and  violent 
jerking  of  the  car  while  plaintiff  was  attempting  to  board  it.  On 
that  question  the  plaintiff,  the  two  passengers  already  mentioned, 
three  of  plaintiflF's  companions  who  got  on  the  train,  and  three 
of  the  boys  who  did  not  become  passengers,  testified  that  as 
plaintiff  was  getting  on  the  train  the  car  gave  a  jerk,  lurch  or 
lunge  forward,  and  one  boy  who  testified  for  the  plaintiff  did  not 
notice  and  could  not  tell  whether  the  car  went  faster  or  not.  On 
the  part  of  the  defendant  the  gripman,  the  conductor  before  men- 
tioned, who  was  riding  with  him,  the  two  conductors  who  were 
running  the  train,  two  passengers,  and  two  bystanders  testified 
that  there  was  no  jerk,  lurch,  or  lunge,  and  no  increase  in  the 
speed  of  the  train  during  the  occurrence.  Three  bystanders  tes- 
tified that  they  observed  the  occurrence  and  accident  and  saw  no 
forward  jerk  at  the  time.  It  will  be  seen,  therefore,  that  the 
conclusion  of  the  jury  as  to  a  vital  question  in  the  case  depended 
upon  the  credibility  of  witnesses  who  contradicted  each  other  as 
to  the  fact,  and  as  to  the  gripman  and  conductor  on  one  side  and 
the  two  witnesses  for  the  plaintiff  on  the  other  there  was  a 
question  of  veracity  concerning  a  matter  about  which  neither 
could  have  been  mistaken.  None  of  the  witnesses  were  im- 
peached by  any  direct  method  prescribed  by  the  law,  such  as  an 
attack  upon  their  reputation  for  truth  and  veracity,  or  otherwise. 

The  sixth  instruction,  given  at  the  instance  of  the  plaintiff, 
which  is  complained  of,  is  as  follows:  "The  court  instructs  the 
jury  that  the  denunciation  of  witnesses  by  counsel,  if  any  such 
was  indulged  in,  should  not  influence  the  jury  to  disregard  or 
disbelieve  the  testimony  of  any  unimpeached  witness.  Witnesses, 
like  all  other  citizens,  are  presumed  by  the  law  to  be  law-abiding 
citizens,  and  the  law  supplies  a  proper  method  of  impeaching  their 
evidence  in  cases  where  it  can  be  impeached."  The  instruction, 
in  effect,  advised  the  jury  that  there  was  a  rule  of  law  that  they 
must  not  be  influenced  by  the  argument  of  counsel  to  disregard 
or  disbelieve  the  testimony  of  any  witness,  unless  such  witness 
had  been  impeached.  The  jury  are  to  decide  questions  of  fact, 
and  the  purpose  of  argument  by  counsel  is  to  induce  them  ta 
decide  such  questions  in  accordance  with  the  claims  and  theories, 
of  coimsel.  Where  witnesses  contradict  each  other,  the  object 
of  argument  is  to  influence  the  jury  to  believe  the  testimony  of 
one  and  to  disregard  or  disbelieve  the  testimony  of  the  other.  To 
that  end  counsel  have  a  right  to  present  to  the  jury,  in  argument, 
the  inconsistencies  and  contradictions  of  witnesses,  to  comment 
on  their  manner  of  testifying,  their  appearance  upon  the  stand, 
the  improbability  of  their  statements,  and  anything  else  which 
will  show  that  they  are  mistaken  or  unworthy  of  belief,  and  to 
denounce  a  witness  as  unreliable  or  untruthful  when  subjected  to 
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any  of  the  tests  for  determining  his  credibility.  It  is  the  right  of 
counsel  to  draw  any  and  all  proper  inferences  arising  from  the 
evidence  in  the  case  tending  to  show  that  the  testimony  of  wit- 
nesses is  untrue.  East  St.  Louis  Connecting  Railway  Co.  v. 
O'Hara,  150  111.  580,  37  N.  E.  917.  The  instruction  was  er- 
roneous in  telling  the  jury  that  the  credibility  of  a  witness  cannot 
be  affected  by  the  argument  of  counsel,  unless  the  witness  is 
impeached,  and  in  practically  destroying  the  effect  of  argument 
on  the  credibility  of  witnesses  or  the  weight  to  be  given  to  their 
testimony. 

But  counsel  for  the  appellee  say  that  the  record  does  not  show 
that  there  had  been  any  argument,  and  for  that  reason  the  instruc- 
tion was  not  harmful.  The  case  of  North  Chicago  Street  Rail- 
road Co.  V,  Wellner,  206  111.  272,  69  N.  E.  6,  is  cited  to  support 
that  claim.  In  that  case  the  instruction  related  to  statements  of 
counsel,  not  based  upon  the  evidence,  made  either  in  putting  in 
evidence  in  the  case  or  in  argument,  and  it  would  have  had  some 
relation  to  the  case,  although  there  had  been  no  argument.  But 
in  this  case  the  first  part  of  the  instruction  related  to  nothing 
else,  and  had  neither  place  nor  purpose  in  the  case  unless  there 
had  been  argument  to  the  jury.  Counsel  on  each  side  asked,  and 
the  court  gave,  instructions  relating  to  argument  of  counsel  and 
which  could  apply  to  nothing  else.  But,  if  we  ought  to  or  can 
presume  that  counsel  on  each  side  asked  the  court  to  give,  and 
the  court  gave,  purposeless  and  useless  instructions  concerning 
something  which  never  happened,  and  that  the  only  effect,  so  far 
as  argument  is  concerned,  was  to  misinform  the  jury  as  to  the 
law  applicable  to  a  case  where  there  is  argument,  the  objections 
to  the  instruction  are  not  thereby  removed.  The  part  of  the  in- 
struction which  states  that  witnesses,  like  all  other  citizens,  are 
presumed  by  the  law  to  be  law-abiding  citizens  and  the  law 
supplies  a  proper  method  of  impeaching  their  evidence  in  cases 
-where  it  can  be  impeached,  is  equally  vicious  with  the  other 
part.  The  question  of  the  credibility  of  witnesses  is  exclusively 
within  the  province  of  the  jury,  and  it  is  not  the  right  of  the 
-court  to  take  that  question  from  them.  Whether  a  witness  has 
been  impeached  is  a  question  of  fact,  and  not  of  law,  and,  when 
not  impeached,  it  is  for  the  jury  to  determine  whether  he  shall 
be  believed  and  to  what  extent.  The  court  may  give  to  the  jury 
general  rules  for  their  guidance,  but  where  witnesses  contradict 
each  other  as  to  matters  of  fact,  and  there  is  no  impeachment  of 
any  witness,  as  was  the  case  here,  the  law  indulges  no  presump- 
tion that  they  are  all  telling  the  truth.  When  a  witness  testifies 
in  a  case,  the  inherent  improbability  of  his  statements  may  induce 
the  jury  to  disbelieve  him,  although  he  is  not  contradicted.  How 
much  weight  is  to  be  given  to  his  testimony  depends  largely  upon 
bis  appearance,  his  manner  of  testifying,  and  all  the  other  evi- 
dence and  circumstances  from  which  the  jury  may  credit  or 
discredit  him.  Where  witnesses  contradict  each  other,  and  the 
result  of  the  case  depends  upon  their  credibility,  it  is  for  the  jury 
to  determine  which  one  they  will  believe.    Stampofski  v»  Steffens, 
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79  111.  303.  The  law  has  no  rule  which  the  court  may  lay  down 
in  instructions  to  the  jury  that  there  is  a  presumption  that  an 
unimpcached  witness  has  testified  truly,  and  such  instructions 
infringe  upon  the  province  of  the  jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weigfht  and  value  of  their  testi- 
mony. Hauser  v.  People,  210  111.  253,  71  N.  E.  416;  30  Am.  & 
En^'  Ency.  of  Law  (2d  Ed.)  1068;  11  Ency.  of  PI.  &  Pr.  312. 

The  seventh  instruction  was  based  on  the  hypothesis  that  the 
plaintiff  was  a  passenger,  and  it  began  with  this  statement: 
"The  court  instructs  the  jury  that  the  fact  that  the  law  does  not 
make  a  common  carrier  an  insurer  of  the  safety  of  its  passengers 
does  not,  even  to  the  slightest  extent,  relieve  such  common  carrier 
of  its  legal  duty  to  exercise  the  highest  degree  of  care  for  the 
safety  of  its  passengers,  consistent  with  the  practical  operation 
of  its  vehicle."  The  purpose  of  instructions  is  to  state  and  ex- 
plain the  law  applicable  to  the  case,  and  the  practice  of  injecting 
an  argument  in  an  instruction  is  not  approved.  Ludwig  v.  Sager, 
84  111.  99.  There  was  no  question  in  the  case  to  which  this  prefa- 
tory- statement  was  in  any  way  related,  and  while  the  statement  of 
law  was  not  incorrect  it  should  have  been  omitted.  The  re- 
mainder of  the  instruction  and  the  ninth  instruction  were  on  the 
same  question  of  the  duties  of  a  common  carrier  of  passengers 
for  hire,  and  they  are  objected  to  orf  the  grounds  that  the  evi- 
dence did  not  tend  to  prove  that  the  plaintiff  was  a  passenger, 
and  that  the  declaration  did  not  so  aver.  We  are  of  the  opinion 
that  the  instruction  is  not  subject  to  either  objection.  Facts  were 
stated  in  the  declaration  which,  if  proved,  showed  that  he  was 
a  passenger.  It  alleged  that  he  was  rightfully,  and  with  due  care 
and  diligence,  in  the  act  of  getting  upon  and  alighting  upon  said 
car,  which  was  then  and  there  receiving  and  discharging  pas- 
sengers of  the  defendant,  for  the  purpose  of  being  carried  as  a 
passenger  thereon  for  reward.  The  evidence  was  that  the  car  was 
in  motion,  and  not  at  a  stopping  place  for  passengers ;  but  there 
was  evidence  tending  to  show  that  the  car  was  slowed  down  for 
the  purpose  of  permitting  plaintiff  and  his  companions  to  take 
passage  thereon.  That  evidence  was  contradicted,  but  the  deci- 
sion of  the  question  was  for  the  jury.  The  relation  of  passenger 
and  carrier  is  contractual,  and  does  not  arise  out  of  the  fact  that 
a  person  runs  toward  a  moving  car  to  get  on  board,  but  the  rela- 
tion may  be  proved  by  circumstances,  and  we  do  not  regard  it  as 
error  to  give  the  instructions  to  the  jury  in  this  case. 

For  the  error  in  giving  the  sixth  instruction,  the  judgments  of 
the  Appellate  Court  and  circuit  court  are  reversed,  and  the 
cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 
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Omaha  St.  Ry.  Co.  v,  Boesen. 

(Supreme  Court  of  Nebraska,  Oct.  19,  1905.) 
[105  N.  W.  Rep.  303.] 

Carriers — ^Injury  to  Passenger — Burden  of  Proof.* — In    an    action 

against  a  street  railway  company  for  damages  for  injuries  sustained 
by  one  of  its  passengers,  the  burden  of  proof  on  the  question  of  neg- 
ligence does  not  shift  to  the  defendant  upon  proof  that  the  injuries 
resulted  from  a  derailment  of  the  car. 

Same — Negligence — Presumptions — Evidence.* — In  such  case  a  pre- 
sumption of  negligence  arises  from  the  fact  of  derailment;  but,  when 
that  presumption  is  met  by  evidence  which  makes  it  equally  probable 
that  the  accident  was  not  due  to  negligence  on  the  part  of  the  defend- 
ant, in  the  absence  of  other  evidence  tending  to  establish  the  affirma- 
tive of  the  issue,  the  defendant  is  entitled  to  a  verdict. 

Same — Duty  as  to  Pas8engers.t — 'A  street  railway  company  is  not 
an  insurer  of  its  passengers.  It  is  not  bound  to  do  everything  that 
can  be  done  to  insure  their  safety.  It  fulfills  its  obligations  in  that 
regard  when  it  exercises  the  utmost  skill,  diligence,  and  foresight 
consistent  with  the  practical  conduct  of  the  business  in  which  it  is 
engaged. 

witness — Impeachment. — On  a  subsequent  tri^l  the  evidence  of  a 
deceased  witness,  taken  at  a  second  trial,  cannot  be  impeached  by 
showing  that  some  of  his  statements  on  the  witness  stand  at  the  first 
trial  are  inconsistent  therewith,  where,  upon  the  second  trial,  his  at- 
tention was  not  directed  to  such  statements,  and  he  was  given  no 
opportunity  to  explain  the  alleged  discrepancies. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Error  to  Dis- 
trict Court,  Dougflas  County ;  Estelle,  Judge. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  pa^enger  is  in- 
jured, see  foot-notes  appended  to  State  v.  United  Rys.  &  Elec.  Co. 
(Md.),  17  R.  R.  R.  624,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  624;  Blake  v. 
Camden  Interstate  Ry.  Co.  (W.  Va.),  17  R.  R.  R.  617,  40  Am.  &  Eng. 
R.  Cqs.,  N.  S.,  619;  Patterson  v,  San  Francisco  &  S.  M.  Elec.  Ry.  Co. 
(Cal.),  17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  Lincoln 
Traction  Co.  v.  Heller  (Neb.),  17  R.  R.  R.  368,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  368;  Western  Maryland  R.  Co.  v,  Shivfers  (Md,),  17  R.  R.  R.  34, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Georgia  Ry.  &  Elec.  Co.  v.  Reeves 
(Ga.),  17  R.  R.  R.  26,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  foot-note 
appended  to  Minahan  v.  Grand  Trunk  W.  Ry.  Co.  (C.  C.  A.),  16  R. 
R.  R.  562,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  562;  foot-note  appended  to 
Fagan  v,  Rhode  Island  Co.  (R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  22. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Denham  v  Washington  Water  Power  Co.  (Wash.),  17  R.  R. 
R.  689,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  689;  Atchison,  etc.,  Ry.  Co. 
V.  Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  648;  Blake  v,  Camden  Interstate  Ry.  Co.  (W.  Va.),  17  R. 
R.  R.  619,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  Little  Rock 
Traction  &  Elec.  Co.  v.  Kimbro  (Ark.),  17  R.  R.  R.  601,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  501;  Western  Maryland  R.  Co.  v.  Shivers  (Md.),  17  R. 
R.  R.  34,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Abbott  v,  Oregon  R.  Co. 
(Ore.),  16  R.  R.  R.  52,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  foot-notes 
appended  to  South  Covington  &  C.  St.  Ry.  Co.  v.  Smith  (Ky.),  16 
R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 
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Action  by  John  Boesen  against  the  Omaha  Street  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

See  94  N.  W.  619. 

John  L.  IVebsier  and  W.  /.  Connell,  for  plaintiff  in  error, 
r.  W.  Blackburn  and  R.  S.  Norton,  for  defendant  in  error.. 

Albert,  C.  This  is  an  action  wherein  the  plaintiff  seeks  to 
recover  for  personal  injuries  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  the  defendant.  It  is  alleged  in  the 
petition  that,  while  the  plaintiff  was  a  passenger  on  one  of  the 
cars  operated  by  the  defendant  on  its  street  railway,  such  car,  bv 
reason  of  certain  negligent  acts  and  omissions  of  the  defendant, 
was  derailed,  and  in  consequence  the  plaintiff  was  thrown  vio- 
lently therefrom,  and  thereby  sustained  serious  and  permanent 
bodily  injuries.  These  allegations  are  put  in  issue  by  the  answer, 
which  also  charges  the  plaintiff  with  contributory  negligence. 
The  reph'  consists  of  a  general  denial.  A  trial  of  the  issues  re- 
sulted in  a  verdict  and  judgment  for  plaintiff.  The  defendant 
brings  error. 

The  court  instructed  the  jurv  that  if  they  found  that  the  car 
was  derailed,  and  that  in  consequence  the  plaintiff  was  thrown 
from  the  car  and  injured,  it  devolved  upon  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  the  injuries  were  not  due 
in  any  degree  to  a  failure  on  the  part  of  the  defendant  to  exercise 
the  utmost  care,  diligence,  and  foresight  for  the  safety  of  its 
passengers.  It  would  seem  that  the  theory  of  the  court  that  the 
burden  of  proof  on  the  question  of  negligence  shifted  to  the  de- 
fendant upon  a  showing  that  the  plaintiff  was  injured  in  conse- 
quence of  a  derailment  of  the  car  is  erroneous.  Section  3,  art.  1, 
c.  72,  Comp.  St.  1903,  which  charges  railroad  companies  with 
liability  for  all  damages  inflicted  upon  the  persons  of  their  pas- 
sengers while  being  transported  over  their  roads,  except  when 
the  injury  arises  from  the  criminal  negligence  of  the  person  in- 
jured, has  no  application  to  street  railways.  Lincoln  St.  Ry.  Co. 
V,  McClellan,  54  Neb.  672,  74  N.  W.  1074,  69  Am.  St.  Rep.  736. 
The  latter  class  of  carriers  are  liable  only  when  such  injuries  are 
traceable  to  some  negligent  act  or  omission  on  their  part.  Negli- 
gence is  the  gist  of  the  action,  and  the  plaintiff  holds  the  affirma- 
tive, which  he  must  establish  by  a  preponderance  of  the  evidence. 
Proof  of  the  accident  is  not  direct  proof  of  negligence.  The  acci- 
dent is  a  mere  collateral  fact,  but  one  so  commonly  associated 
with  the  lack  of  due  care  that,  when  proved,  it  raises  a  strong 
probability,  amounting  to  presumption,  of  negligence.  But  when 
the  proof  of  such  accident  is  met  by  proof  of  other  facts  and 
circumstances,  making  it  equally  probable  that  it  was  the  result 
of  causes  wholly  beyond  the  control  of  the  defendant,  and  which 
no  human  skill  and  foresight  could  have  guarded  against  or  pre- 
vented, one  probability  offsets  the  other,  and  the  affirmative  of 
the  issue,  in  the  absence  of  other  evidence  tending  to  establish 
it,  stands,  just  as  it  stood  at  the  beginning  of  the  controversy,  not 
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proved.  As  was  said  by  Commissioner  Ames,  in  Rupp  v,  Sarpy 
County  (Neb.)  98  N.  W.  1042:  "The  burden  of  sustaining  the 
affirmative  of  an  issue  does  not  shift  during  the  progress  of  a 
trial,  but  is  upon  the  party  alleging  the  facts  constituting  the 
issue,  and  remains  there  until  the  end." 

The  charge  of  the  court  is  also  open  to  the  further  criticism 
that  it  imposed  upon  the  defendant  too  high  a  degree  of  care. 
A  street  railway  company  is  not  bound  "to  exercise  the  utmost 
care,  diligence,  and  foresight  for  the  safety  of  its  passengers.'' 
In  no  case  should  such  carriers  be  held  to  a  higher  degree  of  care 
than  is  consistent  with  the  practical  conduct  of  its  business. 
While  the  precise  point  was  not  under  consideration  at  the  time, 
this  court  recognized  the  justice  of  the  qualification  just  sug^- 
gested  in  Lincoln  St.  Ry.  Co.  v,  McClellan,  supra.  In  Johnson  v, 
Seattle  Electric  Co.,  35  Wash.  382,  77  Pac.  677,  the  court  said : 
"While  the  jury  are  told  that  a  common  carrier  is  not  an  insurer 
of  the  lives  and  limbs  of  its  passengers,  yet  they  are  told  that  it  is 
liable  if  it  has  not  done  everything  that  could  have  been  done  to 
insure  their  safety.  The  rule  is  not  so  onerous  as  this.  There 
are  many  things  that  a  carrier  could  do,  which  would  conduce  to 
the  safety  of  its  passengers,  but  which  it  is  not  required  to  do, 
simply  because  the  practical  prosecution  of  the  business  will  not 
permit  of  it.  The  carrier  could,  for  example,  by  simply  increas- 
ing its  force  of  attendants,  reduce  to  a  minimum  the  happening- 
of  accidents  like  the  one  complained  of  here;  but  this,  simple  as 
the  remedy  may  seem,  might  so  increase  the  cost  of  operation  as 
to  compel  the  abandonment  of  the  business.  Hence  the  carrier 
cannot  be  held  bound  to  do  everything  that  can  be  done  to  insure 
the  safety  of  its  passengers,  but  only  to  the  highest  degree  of  care 
consistent  with  the  practical  conduct  of  its  business.  The  meas- 
ure of  duty  as  laid  down  by  the  trial  court  was  more  than  the 
law  requires  of  the  carrier,  and  for  that  reason  erroneous."  To 
the  same  effect  are  the  following:  West  Chicago  St.  Ry.  Co.  t\ 
Winters,  107  111.  App.  221 ;  Chicago  Union  Traction  Co.  v. 
Mommsen,  107  111.  App.  353 ;  Palmer  v,  Warren  St.  Ry.  Co.. 
206  Pa.  574,  56  Atl.  49,  63  L.  R.  A.  507;  Fitch  v.  Traction  Co., 
124  Iowa,  665,  100  N.  W.  618 ;  Ind.,  etc.,  Ry.  Co.  v.  Horst,  93 
U.  S.  291,  23  L.  Ed.  898. 

The  defendant  asked  the  court  to  instruct  the  jury  to  the  effect 
that,  although  they  found  that  the  car  was  derailed,  yet  if  they 
found  that,  at  the  time  and  place  of  the  accident,  the  car  and 
track  were  in  good  order  and  condition,  and  without  defect  or 
imperfection,  the  presumption  arising  from  the  derailment  of  the 
car  would  be  thereby  overcome.  It  was  not  error  to  refuse  this 
instruction  because  it  ignores  the  inference  of  negligence  in  the 
operation  of  the  car,  which  the  jury  might  legitimately  draw 
from  the  fact  of  derailment. 

This  case  has  been  tried  in  the  district  court  six  times.  A 
witness,  who  had  testified  at  the  first  and  second  trial,  died  before 
the  last  trial.  The  testimony  of  the  witness  taken  at  the  second 
trial  was  received  on  behalf  of  the  plaintiff  at  the  last  trial  of  the 
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case.  For  the  purpose  of  impeachment,  the  defendant  oflFered 
certain  portions  of  the  evidence  of  the  same  witness,  g^ven  at  the 
first  trial.  The  offer  was  rejected,  and  its  rejection  is  now  as- 
si^ed  as  error.  It  does  not  appear  that  any  attempt  was  made 
at  the  second  trial  to  lay  a  foundation  for  the  impeachment  of  the 
witness  by  iiallin^  his  attention  to  the  alleged  inconsistent  state- 
ments or  otherwise.  The  evidence  oflFered  was  not,  under  the 
arcumstances,  admissible  for  the  purpose  of  impeachment.  Jones 
on  Evidence,  vol.  3,  §  851 ;  Avers  v.  Watson,  132  U.  S.  394,  10 
Sup.  Ct.  1 16,  33  L.  Ed.  378. 

There  is  some  question  whether  the  defendant  is  in  a  position 
to  complain  of  that  portion  of  the  charp^e  in  regard  to  the  decree 
of  care  required  of  a  carrier  of  passengers ;  but,  as  the  judfa^ent 
must  be  reversed  for  the  error  in  the  charge  with  respect  to  the 
degree  of  proof  necessary  to  rebut  the  presumption  of  negligence 
arising  from  the  derailment  of  the  car  and  consequent  injury  to 
the  plaintiff,  we  have  not  gone  into  that  question. 

It  is  recommended  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded. 

DuFFiE  and  J.ackson,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

HoLCOMB,  C.  J.,  not  sitting. 


Seaboard  Air  Line  Ry.  v,  O'Quin. 

(Supreme  Court  of  Georgia,  Nov.  20,  1905.) 
[52  S.  E.   Rep.  427.] 

Carriers — Forcible  Expulsion  of  Passenf^er — Punitive  Damages.* — 

Punitive  damages  are  recoverable  in  an  action  against  a  railroad  com- 
pany by  a  passenger,  where  the  evidence  shows  that  he  was,  without 
justification  or  excuse,  forcibly  expelled  from  its  train  by  the  con- 
ductor or  other  employees  in  charge  thereof. 

Same — ^Torts  of  Servants. — ^When  a  common  carrier  undertakes, 
through  its  servants,  to  exercise  its  rights  to  eject  from  its  cars  pas- 
sengers who  have  been  guilty  of  disorderly  conduct,  it  acts  at  its  peril 
in  determining  their  identity;  and  if  by  mistake  one  who  has  in  no 
way  forfeited  his  rights  as  a  passenger  be  ejected,  the  carrier  will  be 
liable  to  respond  in  damages  for  the  tort  thus  committed  by  its  serv- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  exemplary  or  punitive  damages  for  wrongs  to  passengers, 
see  foot-notes  appended  to  Peterson  v.  Middlesex  &  S.  T.  Co.  (N.  J.), 
15  R,  R.  R.  672,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  foot-notes  appended 
to  Da^nall  v.  Southern  Ry.  Co.  (S.  Car.),  15  R.  R.  R.  59,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  59;  Southern  Ry.  Co.  v.  Lanning  (Miss.),  15  R. 
R-  R.  1,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  foot-notes  appended  to 
Pickett  V.  Southern  Ry.  Co.  (S.  Car.),  14  R.  R.  R.  269,  37  Am.  &  Eng. 
R-  Cas..  N.  S-,  269;  foot-notes  appended  to  Yazoo  &  M.  V.  R.  Co.  v, 
Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  48. 
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ants,  their  good  faith  being  only  available  in  defeating  a  recovery  of 
punitive  damages. 

Judgment — Conclusiveness — Criminal  Prosecution. — In  such  an  ac- 
tion it  is  not  permissible  for  the  carrier  to  plead  or  prove  the  con- 
viction of  the  plaintiff,  in  a  criminal  prosecution  brought  against  him 
on  the  charge  of  using  profane  and  vulgar  language  in  the  presence 
of  females,  while  upon  its  cars  on  the  occasion  when  he  was  forcibly 
expelled  from  the  train. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Tattnall  County;  B.  T.  Rawling^s, 
Judge. 

Action  by  Preston  O'Quin  ag^ainst  the  Seaboard  Air  Line  Rail  - 
way.  Judgment  for  plaintiflf,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  to  recover  damages  from  the  defendant  for 
unlawfully  and  wrongfully  expelling  the  plaintiff  from  its  cars 
on  which  he  was  riding  as  a  passenger,  and  for  ejecting  him  with 
unnecessary  force  and  causing  him  to  be  arrested  for  an  offense 
alleged  to  have  been  committed  on  the  cars.  The  jury  on  the 
trial  found  a  verdict  for  $500  damages.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  refused  by  the  court,  and  it 
excepts  to  the  judgment  overruling  this  motion.  The  evidence 
for  the  plaintiff  tended  to  prove  that  he  was  a  passenger  on  the 
cars  of  the  Seaboard  Air  Line  Railway,  and  was  traveling  from 
Savannah  to  his  destination  at  Fitzgerald;  that  when  the  train 
reached  the  station  of  Collins,  in  Tattnall  county,  certain  de- 
tectives, employees  of  the  railway  company,  forcibly  ejected  him 
from  the  train,  without  allowing  him  to  get  his  baggage,  and 
turned  him  over  to  the  marshal  of  Collins ;  that  on  the  next  day 
a  warrant  was  sued  out  in  Bryan  county  at  the  instance  of  one 
of  the  detectives  who  ejected  him  from  the  train,  and  he  was 
arrested  on  this  warrant  and  had  to  give  bond  for  his  appearance 
before  the  committing  court;  that  the  warrant  was  subsequently 
dismissed  for  want  of  prosecution ;  that  at  the  time  of  his  ejection 
he  was  conducting  himself  in  a  proper  and  orderly  manner ;  and 
that  his  previous  conduct  had  given  no  pretense  -to  the  servants 
of  the  railway  company  for  expelling  him  from  the  train,  causing 
his  arrest,  and  suing  out  a  warrant  against  him.  The  defendant 
offered  evidence  to  show  that  at  the  time  the  plaintiff  boarded  its 
cars  at  Savannah  he  was  partially  intoxicated;  that  while  on  its 
cars  he  used  profane  and  obscene  language  in  the  presence  of  the 
passengers,  among  whom  were  several  females;  that  because  of 
such  improper  conduct  he  was  expelled  from  the  train  by  its 
employees ;  and  that  in  ejecting  him  no  more  force  was  used  than 
was  necessary. 

Brown  &  Randolph,  Tom  Bason,  and  /.  V,  Kelley,  for  plaintiff 
in  error. 

W,  T.  Burkhalter  and  Jos,  K,  Hines,  for  defendant  in  error. 

Evans,  J.  (after  stating  the  facts).  1.  The  first  ground  of  the 
amended  motion  for  a  new  trial  complains  that  the  court  erred  in 
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ciiarg^ing^  the  jury:  "In  every  tort  there  may  be  aggravating^ 
circumstances,  either  in  the  act  or  in  the  intention;  and  in  that 
event,  the  jury  may  give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as  a  compensation  for 
the  wounded  feelings  of  the  plaintiff."  The  error  assigned  on 
this  charge  is  that  it  was  not  applicable  to  the  facts  of  the  case. 
The  charge  was  almost  a  literal  excerpt  from  Civ.  Code  1895, 
§  3906.  which  is  applicable  in  all  cases  where  there  has  been  a 
trespass  upon  or  unlawful  invasion  of  the  personal  rights  of  the 
a^:grieved  party.  W.  &  A.  R.  v.  Turner,  72  Ga.  292,  53  Am. 
Rep.  842 ;  City  &  Suburban  Ry.  v.  Brauss,  70  Ga.  368 ;  Georgia 
R.  V.  Homer,  73  Ga.  257 ;  Georgia  R.  Co.  i\  Dougherty,  86  Ga. 
744,  12  S.  E.  747,  22  Am.  St.  Rep.  499.  The  case  made  by  the 
plaintiff  is  that,  while  traveling  as  a  passenger  and  behaving  in  a 
decorous  manner,  he  was  ruthlessly  ejected  from  the  defendant's 
train  by  its  servants,  without  any  excuse  and  without  informing 
him  why  he  was  so  treaced ;  that  he  was  forcibly  expelled ;  and 
that  in  ejecting  him  the  company's  employees,  in  the  presence  of 
other  passengers,  roughly  took  hold  of  his  person  and  jerked  him 
from  the  train.  If  this  ^as  the  truth  of  the  case  (and  the  verdict 
of  the  jury  solves  this  question  in  favor  of  the  plaintiff),  the 
conduct  of  the  railway  company's  employees  evinced  a  reckless 
disregard  of  the  plaintiff's  rights,  their  wrongful  act  amounted 
to  a  trespass  upon  his  person,  and  the  charge  of  the  court  was 
applicable  to  the  case  as  made  out  by  the  evidence  introduced 
in  his  behalf.  Georgia  R.  i\  Homer,  supra ;  Head  v.  Railwav  Co., 
79  Ga.  358,  7  S.  E.  217,  11  Am.  St.  Rep.  434;  Atlanta  St.  Rv. 
Co.  V.  Hardage,  93  Ga.  457,  21  S.  E.  100 ;  Southern  Ry.  Co.  v. 
Harden,  101  Ga.  263,  28  S.  E.  847. 

2.  The  following  charge  was  also  excepted  to :  "I  charge  you 
further,  in  determining  this  question  and  in  dealing  with  the  pas- 
senger while  on  the  train,  the  railroad  was  bound  to  exercise 
extraordinary  diligence  in  looking  into  the  facts  and  circum- 
stances and  determining  the  question  as  to  whether  or  not  this 
particular  passenger,  or  whether  somebody  else,  had  been  using 
profane  and  vulgar  language.  In  other  words,  in  determining 
the  question  as  to  whether  or  not  the  passenger  was  subject  to 
the  section  of  the  Code  which  I  have  read  to  you — being  ejected 
for  using  obscene  language — ^they  should  use  extraordinary  dili- 
gence in  determining  that  question."  This  charge  is  alleged  to 
be  erroneous,  because  the  rule  as  to  extraordinary  diligence  did 
not  apply  to  the  facts  of  the  case,  and  because  the  court  should 
have  qualified  the  charge  by  instructing  the  jury  that  if  the  em- 
ployees of  the  company  acted  in  good  faith  and  used  ordinary 
diligence  in  undertaking  to  ascertain  whether  the  plaintiff  was 
the  person  who  had  been  guilty  of  disorderly  conduct  on  the 
train,  the  company  could  not  be  held  liable  for  his  expulsion. 
We  agree  with  counsel  for  the  plaintiff  in  error  that  the  question 
of  extraordinary  diligence  was  not  involved  under  the  facts  of. 
this  case.  A  common  carrier  owes  to  a  passenger  the  duty  of 
exercising  extraordinary  diligence  to  guard  him  against  injury 
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and  to  provide  for  his  safety  while  he  is  traveling  on  its  cars ;  but 
where  the  carrier,  through  its  employees,  acting  within  the  scope 
of  their  authority,  wrongfully  ejects  a  passenger,  the  carrier   is 
liable  for  the  tort  thus  committed,  irrespective  of  the  good  faith 
of  its  employees  and  the  exercise  on  their  part  of  ordinary  pru- 
dence in  determining  whether  or  not  the  passenger  has  been 
guilty  of  misconduct.     A  mistake  of  fact  on  their  part  will  not 
relieve  the  carrier  from  liability,  even  though  they  may  have  acted 
in  entire  good  faith.    Georgia  R,  Co.  v.  Eskew,  86  Ga.  641,   12 
S.  E.  1061,  22  Am.  St.  Rep.  490;  Atlanta  Ry.  Co.  v.  Keeny,  99 
Ga.  266,  25  S.  E.  629,  33  L.  R.  A.  824.    Their  intention  can  only 
be  looked  to  in  determining  whether  the  case  is  one  calling  for 
punitive  damages.     Georgia  R.   Co.  v,   Eskew,  just  cited.      In 
expelling  a  passenger  from  its  train,  the  carrier  acts  at  its  peril ; 
and,  if  he  be  wrongfully  ejected,  the  fact  that  its  servants  acted 
under  a  misapprehension  in  supposing  that  he  had  been  guilty 
of  misconduct  can  afford  no  excuse  to  the  carrier  for  his  unlaw- 
ful expulsion.     A  conductor  on  a  passenger  train  is  "invested 
with  all  the  powers,  duties,  and  responsibilities  of  police  officers 
while  on  duty,"  and  may  lawfully  eject  a  passenger  who  is  guilty 
of  disorderly  conduct,  and  cause  him  to  be  arrested  and  detained 
for  a  violation  of  any  of  the  penal  laws  of  this  state;  but  the 
statute  which  clothes  a  conductor  with  this  authority  expressly 
provides  that  nothing  therein  contained  "shall  affect  the  liability 
of  any  railroad  company  for  the  acts  of  its  employees."     Pen. 
Code  1895,  §  902.     While  the  law  as  to  extraordinary  diligence 
does  not  apply  to  a  case  where  a  passenger  is  wrongfully  ejected 
from  a  train  by  the  servants  of  a  railway  company,   yet  the 
charge  excepted  to  affords  no  cause  of  complaint  to  the  defend- 
ant company,  as  the  charge  was  more  favorable  to  it  than  would 
have  been  a  correct  presentation  to  the  jury  of  the  law  bearing 
upon  its  liability  as  a  common  carrier.     Atlanta  St.  Ry.  Co.  v. 
Keeny,  99  Ga.  266,  25  S.  E.  629,  33  L.  R.  A.  824. 

3.  On  the  trial  the  defendant  offered  an  amendment  to  its  plea, 
alleging  that  since  the  filing  of  the  suit,  the  plaintiff  had  been 
indicted  and  convicted  in  the  superior  court  of  Chatham  county 
for  using  profane,  obscene,  and  vulgar  language,  in  the  presence 
of  females,  on  a  passenger  car,  on  the  same  day  as  that  on  which 
he  claims  he  was  unlawfully  ejected  from  the  defendant's  train. 
The  court  declined  to  allow  this  amendment.  The  record  of  the 
criminal  proceeding  therein  referred  to  was  offered  in  evidence 
in  behalf  of  the  company,  but  was  excluded  by  the  court.  Error 
is  assigned  upon  both  of  these  rulings.  The  judgment  of  con- 
viction in  a  criminal  prosecution  constitutes  no  bar  to  a  civil 
action  based  upon  the  same  act  or  transaction.  24  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  831 ;  Cottingham  v.  Weeks,  54  Ga.  275. 
This  rule  rests  upon  the  reasoning  that  the  two  proceedings  are 
not,  ordinarily,  between  the  same  parties ;  different  rules  as  to 
.the  competency  of  witnesses  and  as  to  the  weight  of  evidence 
exist,  and  the  issue  in  the  criminal  proceeding  is  not  necessarily 
the  same,  either  as  to  scope  or  as  to  its  attendant  results,  as  that 
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involved  in  the  civil  action.  In  this  state  the  defendant  is  not, 
in  a  criminal  case,  permitted  to  testify,  and  his  version  of  the 
transaction  may  be  believed  or  rejected  in  the  discretion  of  the 
jur\':  while,  on  the  other  hand,  the  party  against  whom  the  civil 
action  is  brought  should  not  be  held  bound  by  the  result  of  the 
criminal  proceeding,  not  being  a  party  thereto,  and  not  having 
the  right  to  examine  or  cross-examine  witnesses,  or  to  control 
the  conduct  of  the  case.  It  follows  that  the  court  did  not  err  in 
refusing  to  allow  the  amendment,  or  in  rejecting  the  proffered 
evidence. 

Judgment  affirmed.     All  the  Justices  concurring. 


FiREBAUGH    V,    SEATTLE    ELECTRIC    Co. 
(Supreme  Court  of  Washington,  Dec.  11,  1905.) 

[82  Pac.  Rep.  995.] 

Carriers — Injury   to   Passengers — Evidence— Negligence — Presump- 

tionSu* — ^An  accident  resulting  in  injury  to  a  passenger  on  a  street  car 
was  caused  by  the  blowing  out  of  the  controller  on  the  car.  The 
company  had  control  over  the  equipment  and  operation  of  the  car, 
and  the  passenger  was  not  charged  with  contributory  negligence. 
Held,  the  company  was  presumptively  guilty  of  actionable  negligence; 
it  being  presumed  that  the  accident  was  caused  by  a  defect  m  the 
controller. 

Same.* — A  passenger  on  a  street  car,  who,  on  being  placed  in  danger 
in  consequence  of  the  blowing  out  of  the  controller  on  the  car,  jumped 
from  the  car  with  a  view  of  saving  himself  and  was  injured,  was  not 
deprived  of  the  right  to  insist  that  proof  of  the  accident  presumptively 
showed  actionable  negligence  on  the  company's  part. 

Same — Evidence — Question  for  Jury. — In  an  action  against  a  street 
railway  company  for  injuries  to  a  passenger  by  reason  of  the  blowing 
out  of  the  controller  on  the  car,  witnesses  for  the  company  testified 
that  they  did  not  know  what  the  cause  of  the  accident  was,  and  that 
sometimes  a  blowing  out  would  occur,  and  the  cause  could  not  be 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  ^  passenger  is  in- 
jured, see  foot-notes  appended  to  State  v.  United  Rys.  &  Elec.  Co. 
(Md.),  17  R.  R.  R.  624,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  624;  foot-notes 
appended  to  Blake  v.  Camden  Interstate  Ry.  Co.  (W.  Va.),  17  R.  R. 
R.  619,  40  Am.  &  Eng,  R.  Cas.,  N.  S.,  619;  foot-note  appended  to  Pat- 
terson V.  San  Francisco  &  S.  M.  Elec.  Ry.  Co.  (Cal.),  17  R.  R.  R, 
5o2,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  foot-notes  appended  to  Lin- 
coln Traction  Co.  v.  Heller  (Neb.),  17  R.  R.  R.  368,  40  Am.  &  Eng.  R. 
Cas..  N.  S..  368;  foot-notes  appended  to  Western  Md.  R.  Co.  v.  Shivers 
(Md.).  17  R.  R.  R.  34,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Georgia  Ry. 
&  Elec.  Co.  V.  Reeves  (Ga.),  17  R.  R.  R.  26,  40  Am.  &  Eng.  R.  Cns., 
X.  S..  26:  foot-notes  appended  to  Minahan  v.  Grand  Trunk  W.  Ry. 
Co.  (C.  C.  A.),  16  R.  R.  R.  562,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  562. 

For  the  authorities  in  this  series  on  the  question  whether  failure  to 
exercise  good  judgment,  caused  by  freight,  is  contributory  negligence, 
see  Staines  v.  Central  R.  Co.  (N.  J.),  17  R.  R.  R.  612,  40  Am.  &  Eng. 
R.  Cas..  K  S.,  612;  foot-notes  appended  to  Morey  v.  Lake  Superior 
Term.  &  Trans.  Ry.  Co.  (Wis.),  16  R.  R.  R.  113,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  113. 
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ascertained.  Plaintiff  showed  different  causes  for  the  explosion  which 
might  have  been  controlled  and  remedied  by  the  company.  Held, 
that  the  question  whether  the  company  rebutted  the  presumption  of 
negligence  arising  from  the  occurrence  of  the  accident  was  for  the 
jury. 

Appeal  from  Superior  Court,  King  County;  Geo.  E.  Morris, 
Judge. 

Action  by  Franklin  Firebaugh,  an  infant,  by  W.  R.  Kelly,  his 
guardian  ad  litem,  against  the  Seattle  Electric  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for  appellant. 
Brady  &  Gay,  for  respondent. 

Dunbar,  J.  The  action  was  brought  by  the  respondent,  to  re- 
cover damages  for  personal  injuries  sustained  by  jumping  from  a 
front  platform  of  a  street  car  operated  by  the  appellant  com- 
pany, and  on  which  he  was  a  passenger.  The  complaint  alleges, 
among  other  things,  that  the  defendant  carelessly  and  negligently 
used  the  said  car  when  it  was  out  of  repair  in  its  motor  power 
and  in  its  appliances  appertaining  thereto ;  that  while  the  plaintiff 
was  such  passenger  on  said  car,  by  reason  of  defendant's  negli- 
gence, the  controller,  machinery,  and  appliances  of  said  car  ex- 
ploded, and  filled  the  vestibule  thereof  with  smoke  and  flames  to 
such  an  extent  that  all  the  front  portions  of  said  car  became 
greatly  heated ;  that  by  reason  thereof  the  plaintiff  was  placed  in 
a  situation  of  apparent  and  imminent  peril,  and  was  dominated 
by  the  peril  of  impending  danger,  and  believed  that  the  only  way 
he  could  save  himself  was  to  jump  from  said  car,  and  without 
time  to  deliberate,  and  acting  on  the  instinct  of  self-preservation, 
did  jump  and  was  thrown  against  hard  substances  beside  the 
track,  and  thereby  injured.  The  defendant,  in  its  answer,  ad- 
mitted that  the  plaintiff  was  a  passenger,  and  that  he  did  jump 
from  the  car  at  the  time  and  place  alleged,  but  denied  every  alle- 
gation of  negligence  on  its  part,  and  pleaded  affirmatively  con- 
tributory negligence  on  the  part  of  the  plaintiff  in  carelessly  and 
negligently  jumping,  or  climbing  over  the  gate  on  the  platform 
of  its  car  while  the  same  was  closed.  The  reply  denied  con- 
tributory negligence.  The  case  was  tried  to  a  jury,  which  re- 
sulted in  a  verdict  for  the  plaintiff.  Judgment  followed,  and 
this  appeal  is  taken  therefrom. 

There  are  but  two  assignments  of  error,  the  first  that  the  court 
erred  in  giving  instruction  No.  5,  which  was  as  follows :  "When 
a  controller  upon  a  car  of  a  street  railway  company  blows  out  or 
bums  out,  the  law  presumes  that  such  blowing  or  burning  re- 
sulted from  some  defect  of  the  controller  or  other  appliances  of 
the  car,  or  means  used  bv  the  company  in  the  operation  of  the 
car,  and  in  such  a  case  it  devolves  upon  the  company  to  show 
that  such  burning  or  blowing  out  did  not  result  from  any  cause 
which  the  highest  degree  of  care  on  its  part  could  have  pre- 
vented." Assignment  2  is  that  the  court  erred  in  denying  de- 
fendant's challenge  to  the  legal  sufficiency  of  the  evidence,  and  in 
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refusing^  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 
The  allegation  of  contributory  negligence  raised  in  the  answer  is 
not  ur^ed  here. 

It  is  contended  by  the  learned  counsel  for  appellant  that  the 
doctrine  of  *'res  ipsa  loquitur"  does  not  apply  in  a  case  of  this 
kind,  and  that  it  was  improper  in  this  case  to  tell  the  jury  that 
they  were  entitled  to  find  the  appellant  negUgent  upon  proof  of 
the  accident  alone;  and  the  case  of  Allen  v.  Northern  Pacific 
Ry.  Co.,  35  Wash.  221,  77  Pac.  204,  66  L.  R.  A.  804,  is  cited  in 
support  of  the  contention  that  the  doctrine  of  "res  ipsa  loquitur" 
has  been  somewhat  modified  by  this  court.  It  is  insisted  by  the 
appellant  that  it  is  manifest  that  this  court  has  not  intended  to 
announce  the  rule  that  there  is  a  presumption  of  negligence 
unless  it  is  apparent  that  the  accident  could  not  have  happened 
without  negligence  on  the  part  of  the  carrier.  This  is  no  doubt 
true,  for  the  rule  of  "res  ipsa  loquitur"  is  based  upon  the  ap- 
parent fact  that  the  accident  could  not  have  happened  without 
negligence  on  the  part  of  the  carrier,  or  upon  the  literal  meaning 
of  the  expression  that  the  thing  itself  speaks,  and  shows  prima 
facie  that  the  carrier  was  negligent.  The  cases  which  we  will 
hereafter  cite  do  not  in  any  way  contradict  the  further  contention 
of  the  appellant  that  a  careful  analysis  of  the  better  considered 
decisions  shows  that  negligence  will  not  be  presumed  from  the 
mere  fact  of  accident  which  is  as  consistent  with  the  presumption 
that  it  was  unavoidable  as  it  is  with  negligence ;  and  therefore,  if 
it  be  left  in  doubt  what  the  cause  of  the  accident  was,  or  if  it  may 
as  well  be  attributable  to  the  act  of  Gk)d  or  unknown  causes  as  to 
negligence,  there  is  no  such  presumption.  As  we  have  said,  this 
does  not  affect  the  principle  of  law  that,  when,  by  reason  of  the 
machinery  and  appliances  used  by  the  common  carrier  wholly 
under  its  control,  a  passenger  is  injured,  this  fact  shows  prima 
facie  negligence  on  the  part  of  the  carrier. 

Looking  to  eminent  authority  for  expression  on  this  subject, 
we  find  the  following  announcement  in  Nellis  on  Street  Railroad 
Accident  Law,  pp.  590,  591 :  "Where  the  plaintiff  is  a  passenger 
on  a  street  car,  a  prima  facie  case  of  negligence  is  made  out  by 
showing  the  happening  of  the  accident  during  the  course  of 
transportation ;  and,  if  the  injury  was  caused  by  apparatus  wholly 
under  its  control,  furnished  and  applied  by  it,  a  presumption  of 
negligence  on  the  part  of  the  company  is  raised,  and  the  burden 
is  on  the  latter  to  prove  itself  not  guilty  of  negligence."  The 
same  rule  is  substantially  laid  down  by  Shearman  &  Redfield  on 
the  Law  of  Negligence,  and  by  all  other  authority.  In  Gleeson 
V.  Virginia  Midland  R.  R.  Co.,  140  U.  S.  435,  11  Sup.  Ct.  859, 
35  L.  Ed.  458,  which  was  an  action  for  damages  caused  by  a 
landslide  in  a  railway  cut,  the  doctrine  of  "res  ipsa  loquitur'' 
was  applied,  and  the  court  announced  the  rule  as  follows: 
"Since  the  decisions  in  Stokes  v.  Salstonscall,  13  Pet.  181,  10 
L.  Ed.  115,  and  New  Jersey  R.  &  Trans.  Co.  v.  Pollard,  22  Wall. 
341,  22  L.  Ed.  877,  it  has  been  settled  law  in  this  court  that  the 
happening  of  an  injurious  accident  is,  in  passenger  cases,  prima 
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facie  evidence  of  negligence  on  the  part  of  the  carrier,    and 
that  (the  passenger  being  himself  in  the  exercise  of  due  care) 
the  burden  then  rests  upon  the  carrier  to  show  that  its   whole 
duty  was  performed,  and  that  the  injury  was  unavoidable   by 
human  foresight.    The  rule  announced  in  those  cases  has  received 
general  acceptance,  and  was   followed  at  the  present  term   in 
Inland  &  Seaboard  Coasting  Co.  v,  Tolson,  139  U.  S.  551,   11 
Sup.  Ct.  653,  35  L.  Ed.  270."    In  answer  to  the  contention  of  the 
carrier  in  that  case,  to  the  effect  that  the  operation  of  the  rule 
was  confined  to  cases  where  the  accident  resulted  from  defective 
arrangement,   management,   or  misconstruction   of   things    over 
which  the  defendant  had  immediate  control,  etc.,  the  court  said: 
"Neither  of  these  attempted  distinctions  is  sound,  since,  as  has 
been  shown,  the  defect  was  in  the  construction  of  that  over  which 
the  defendant  did  have  control  and  for  which  it  was  responsible, 
and  since  the  slide  was  not  caused  by  the  act  of  God,  in  any 
admissible  sense  of  that  phrase.     Moreover,  if  these  distinctions 
were  sound,  still,  as  a  matter  of  correct  practice,  the  modification 
should  have  been  made.    The  law  is  that  the  plaintiff  must  show 
negligence  in  the  defendant.    This  is  done  prima  facie  by  show- 
ing, if  the  plaintiff  be  a  passenger,  that  the  accident  occurred. 
If  that  accident  was  in  fact  the  result  of  causes  beyond  the  de- 
fendant's responsibility,  or  of  the  act  of  God,  it  is  still  none  the 
less  true  that  the  plaintiff  has  made  out  his  prima  facie  case. 
When  he  proves  the  occurrence  of  the  accident,  the  defendant 
must  answer  that  case  from  all  the  circumstances  of  the  exculpa- 
tion, whether  disclosed  by  one  party  or  the  other.    They  are  its 
matter  of  defense."    So  that  it  will  be  seen  that  the  court  in  that 
case  went  further  than  it  is  necessary  to  go  here,  because  the 
fact  is  undisputed  in  this  case  that  the  accident  was  caused  by 
appliances  over  which  the  appellant  had  absolute  control. 

This  road  announcement,  however,  has  been  somewhat  modi- 
fied by  this  court  in  Hawkins  v.  Front  Street  Cable  Ry.  Co.,  3 
Wash.  St.  592,  28  Pac.  1021,  16  L.  R.  A.  808,  28  Am.  St.  Rep. 
72,  where  it  was  held  that  the  statement  that,  where  a  passenger 
was  being  carried  on  a  train  and  was  injured  without  fault  of 
his  own,  there  was  legal  presumption  of  negligence,  casting  upon 
the  carrier  the  burden  of  disoroving  it,  was  too  broad.  But 
that  was  upon  the  express  ground  that  the  nature  of  the  accident 
was  not  such  as  to  warrant  saying  anything  about  the  machinery ; 
the  case  being  an  accident  caused  to  the  passenger  while  occupy- 
ing a  seat  upon  the  dummy  car  of  a  cable  railway,  by  reason  of 
a  collision  between  the  dummy  and  a  wagon  which  was  on  the 
track.  But  the  rule  announced  in  Federal  Street,  etc.,  Ry.  Co.  v, 
Gibson,  96  Pa.  83,  was  indorsed  in  that  case,  as  being  the  proper 
rule,  and  there  it  was  said:  "It  is  true,  in  many  cases,  the  mere 
fact  of  injury  to  a  passenger  raises  the  presumption  of  want 
of  care  on  the  part  of  the  railroad  company.  Such  is  the  case 
when  the  injury  results  from  defective  track,  cars,  machinery,  or 
motive  power."  The  whole  case  conclusively  shows  that  there 
v/as  no  attempt  to  disturb  the  well-settled  rule  that,  where  the 
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accident  was  caused  by  machinery  or  equipment  over  which  the 
carrier  had  absolute  control,  the  presumption  of  negligence  on 
the  part  of  the  carrier  would  attach.  And  no  further  modification 
was  intended  by  this  court  in  Allen  v.  Northern  Pacific  Ry.  Co., 
supra.  The  court  there  quoted  approvingly  from  Elliott  on  Rail- 
roads, §  1644,  which  is  as  follows :  "It  is  therefore  too  broad  a 
statement  of  the  rule  to  say  that  in  all  cases  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises  from  the  mere  hap- 
pening of  the  accident  or  an  injury  to  a  passenger,  regardless  of 
the  circumstances  and  nature  of  the  accident.  The  true  rule 
would  seem  to  be  that,  when  the  injury  and  circumstances  attend- 
ing it  are  so  unusual  and  of  such  a  nature  that  it  could  not  well 
have  happened  without  the  company  being  negligent,  or  when 
it  is  caused  by  something  connected  with  the  equipment  or  opera- 
tion of  the  road  over  which  the  company  has  entire  control, 
without  contributory  negligence  on  the  part  of  the  passenger,  a 
presumption  of  negligence  on  the  part  of  the  compwiy  usually 
arises  from  proof  of  such  facts,  in  the  absence  of  anything  to  the 
contrar>%  and  the  burden  is  then  cast  upon  the  company  to  show 
that  its  negligence  did  not  cause  the  injury."  It  would  seem  that 
this  case  falls  squarely  within  the  announcement  there  made. 
The  accident  was  unquestionably  caused  by  something  in  con- 
nection with  the  equipment  or  operation  of  the  road  over  which 
the  company  had  entire  control,  and  it  is  not  contended  that 
there  was  contributory  negligence  on  the  part  of  the  passenger. 
It  follows,  then,  from  the  announcement  of  Mr.  Elliott  quoted, 
and  which  is  also  cited  by  the  appellant  in  this  case,  that  the 
presumption  of  negligence  on  the  part  of  the  company  arises 
from  such  facts,  and  this  is  all  that  is  stated  by  the  instruction 
complained  of.  The  modification  in  all  the  cases  mentioned  is 
simply  to  the  extent  that  it  is  not  sufficient  to  make  the  bare 
allegation  that  the  plaintiff  was  a  passenger  on  the  defendant's 
cars  and  that  an  accident  occurred  by  reason  of  which  he  was 
injured,  or  to  rely  upon  such  proof,  or  to  give  such  an  instruc- 
tion, because  manifestly  many  accidents  might  occur  to  a  passen- 
ger on  a  train  the  cause  of  which  could  not  to  any  extent  be 
attributed  to  the  negligence  of  the  carrier. 

This  question  has  again  lately  been  before  this  court,  and  the 
authorities  generally  reviewed,  in  the  case  of  Williams  v. 
Spokane  Falls  &  Northern  Ry.  Co.,  80  Pac.  1101,  where  it  was 
held  that  evidence  that  the  injury  of  a  passenger  was  connected 
with  the  operation  of  a  railroad  makes  it  a  prima  facie  case  of 
negligence,  devolving  on  the  carrier  the  duty  of  overcoming  the 
presumption.  And  the  distinction  was  shown  there  between  in- 
structions which  were  absolutely  unlimited  in  their  scope,  and 
which  might  lead  the  jury  to  believe  that  even  the  proof  of  an 
accident  caused  by  some  agency  which  was  not  connected  with 
the  operation  of  the  road  would  make  a  prima  facie  case  of 
negligence  on  the  part  of  the  carrier,  and  an  instruction  which 
applied  to  accidents  occurring  by  reason  of  something  connected 
entirely  with  the  operation  of  the  road,  citing  Thompson's  Com- 
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mentaries  on  the  Law  of  Negligence,  vol.  3,  §  2754,  where  these 
distinctions  are  plainly  set  forth.  It  is  true  that  this  case  is  now 
pending  in  this  court  on  a  petition  for  rehearing,  but  the  petition 
does  not  raise  any  of  the  questions  involved  in  the  case  at  bar. 
We  think  that,  if  the  doctrine  of  res  ipsa  loquitur  could  be  ap- 
plied in  any  case  of  accident  between  a  passenger  and  a  common 
carrier,  it  would  naturally  apply  in  this  case. 

The  appellant,  however,  insists  that,  even  if  under  the  g^eneral 
rule  it  should  apply,  it  cannot  apply  under  the  circumstances  of 
this  case,  because  the  respondent  was  not  relying  upon  the  opera- 
tion of  the  car  by  the  appellant,  and  was  therefore  not  a  passive 
recipient;  and  the  presumption  of  negligence  could  not  obtain 
because  he  acted  himself  and  to  a  certain  extent  took  the  matter 
into  his  own  hands  by  jumping  from  the  car;  and  some  cases  are 
cited  in  support  of  this  contention.  We  think,  upon  an  examina- 
tion of  the  cases,  that  they  do  not  in  any  manner  sustain  appel- 
lant's contention,  and  that,  when  it  is  conceded,  as  it  must  be 
from  an  examination  of  the  testimony  in  this  case,  that  the  plain- 
tiff was  warranted  in  retreating  from  the  peril  which  threatened 
him,  and  when  in  fact  he  would  have  been  guilty  of  contributory 
negligence  if  he  had  not  attempted  to  save  himself  by  retreating, 
there  is  no  equitable  rule  which  could  deprive  him,  by  reason  of 
such  cautionary  action  on  his  part,  from  pleading  negligence  on 
the  part  of  the  carrier. 

It  is  further  earnestly  contended  by  the  appellant  that,  in  any 
event,  it  was  shown  by  the  appellant  that  there  was  no  negligence 
on  the  part  of  the  carrier,  and  that  the  court  should  have  sus- 
tained the  challenge  as  to  the  legal  sufficiency  of  the  evidence. 
An  examination  of  this  testimony  satisfies  us  that  it  was  not 
proven  that  the  cause  of  the  blow-out  of  the  controller  was  be- 
yond appellant's  control.  It  was  simply  shown  by  the  witnesses 
who  testified  that  they  did  not  know  what  the  cause  was,  and 
that  sometimes  a  blow-out  would  occur  and  the  cause  could  not 
be  ascertained.  But,  outside  of  this,  there  was  testimony  offered 
by  the  respondent  showing  different  causes  for  the  explosion 
which  might  have  been  controlled  and  remedied  by  the  appellant, 
and  under  the  testimony  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  appellant  rebutted  the  presumption  of  negli- 
gence which,  under  the  law,  attached  to  it  by  reason  of  the 
accident  occurring. 

This  question  having  been  submitted  to  the  jury  under  proper 
instructions,  we  are  unable  to  find  any  error  in  the  record,  and 
the  judgment  is  affirmed. 

Mount,  C.  J.,  and  Rudkin,  Fullerton,  Hadley,  Crow,  and 
Root,  JJ.,  concur. 
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Chicago,  B.  &  Q.  Ry.  Co.  r.  Todd. 

(Supreme  Court  of  Nebraska,  Oct.  19,  1905.) 
[105  .N.  W.   Rep.  83.] 

Evidence — Market  Reports. — Market  reports  in  journals,  such  as 
the  commercial  world  rely  upon,  are  competent  evidence  of  the  state 
of  the  market. 

Railroads — Refusal  to  Transport  Freight — Damages.* — ^Where  a 
railroad  company  negligently  refuses  to  receive  and  transport  freight 
intended  for  immediate  sale  upon  the  market,  such  as  live  stock,  it  is 
liable  for  the  expense  of  keeping  the  stock,  caused  by  such  delay,  and 
for  the  difference  between  the  price  of  the  stock  when  it  should  have 
arrived  at  the  market  and  the  price  when  it  did  actually  arrive. 

Same — Evidence. — ^The  class  and  condition  of  live  stock  are  ma- 
terial matters  in  determining  their  market  price,  and,  in  the  absence 
of  evidence  as  to  these  matters  ^nd  of  what  the  market  price  of  live 
stock  of  the  class  in  question  was,  damages  cannot  be  awarded  from 
a  claimed  decline  in  the  market  price  of  stock  of  the  general  descrip- 
tion of  that  which  the  carrier  negligently  refused  to  accept  and  trans- 
port. 

(Syllabus  by  the  Court.) 

(Commissioners'  Opinion.  Department  No.  2.  Error  to  Dis- 
trict Court,  Dawson  County ;  Hostetler,  Judge. 

Action  by  Alva  Todd  against  the  Chicago,  Burlington  & 
Quincy  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

H.  M.  Sinclair,  J.  W.  Deweese,  and  F.  E,  Bishop,  for  plaintiff 
in  error. 
Warrington  &  Stewart,  for  defendant. 

DuFFiE,  C.  February  25,  1903,  Alva  Todd,  the  defendant  in 
error  (hereafter  called  the  plaintiff)  applied  to  the  agent  of  the 
railway  company  for  two  cars  in  which  to  transport  sheep  and 
hogs  from  Famam,  Neb.,  to  South  Omaha,  the  cars  to  be  fur- 
nished and  stock  to  be  shipped  on  February  28,  1903.  The 
railway  company  placed  the  cars  on  the  side  track  at  Famam  on 
February  27th,  but  on  account  of  a  storm  the  plaintiff  did  not 
drive  his  stock  to  the  station  until  Saturday  afternoon,  the  28th, 
and  too  late  to  be  shipped  that  day ;  there  being  but  one  freight 
train,  which  usually  left  the  station  for  the  East  about  7:15 
a.  m.  At  the  time  of  ordering  the  cars,  the  agent  informed  the 
plaintiff  that  his  sheep  could  not  be  shipped  until  they  were  in- 
spected by  a  government  inspector,  on  account  of  an  order  in 
force  prohibiting  the  railway  company  from  transporting  sheep 
without  a  certificate  from  the  inspector  that  they  were  free  from 
disease.     The  agent,  at  Todd's  request,  wired  to  Grand  Island 

*See  foot-notes  appended  to  Crutch er  v.  Choctaw,  O.  &  G.  R.  Co. 
(Ark.),  16  R.  R.  R.  661,  39  Am.  &  Eng.  R.  C^s.,  N.  S.,  661;  foot-note 
appended  to  American  Express  Co.  v.  Jennings  (Miss.),  16  R.  R.  R. 
546.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  546;  foot-notes  appended  to  Choc- 
Uw,  O.  &  G-  Ry.  Co.  V.  Rolfe  (Ark.),  16  R.  R.  R.  525,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  525. 
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for  an  inspector,  but  failed  to  secure  one.  The  order  requiring- 
inspection  was  issued  February  9,  1903,  but  on  the  26th  of 
February,  1903,  the  following^  modification  of  the  order  was 
made,  of  which  the  agent  had  no  notice:  "On  account  of  re- 
quests of  representatives  of  the  South  Omaha  Packing  industrv-^, 
and  with  the  consent  of  Gk)v.  Mickey,  I  wish  to  modify  the 
quarantine  notice  on  sheep,  viz.,  permitting  all  fat  sheep  to  be 
marketed  up  to  July  1,  1903,  without  certificates  of  inspection. 
After  July  1st,  you  will  please  comply  witli  the  notice  issued  to 
you  from  this  office  February  9,  1903.  Respectfully,  W.  A. 
Thomas." 

It  does  not  clearly  appear  from  the  record  whether  the  plaintifT 
requested  the  agent  to  ship  his  sheep  on  Sunday.  Monday  there 
was  no  train,  and  on  Monday  evening  plaintiff  noticed  in  a  news- 
paper that  the  quarantine  order  had  been  modified,  and  called 
this  to  the  attention  of  the  agent  of  the  railway  company.  There- 
upon the  agent  telegraphed  to  the  general  freight  agent  of  the 
company,  and  about  11  o'clock  Tuesday  morning  received  a  dis- 
patch directing  him  to  receive  the  sheep  without  inspection.  The 
sheep  were  loaded  Wednesday  morning  about  9  o'clock,  the  train 
being  late,  and  arrived  in  South  Omaha  at  9 :30  o'clock  Thursday 
morning,  March  Sth,  and  were  delivered  by  the  railway  company 
to  the  Union  Stockyards  Company  at  10:45  that  same  morning, 
and  by  that  company  were  sent  to  the  chutes  for  unloading  at 
11 :10  a.  m.  The  time  of  the  arrival  of  the  stock  at  South  Omaha 
appears  from  a  stipulation  of  the  parties  filed  in  the  case.  It 
further  appears  from  the  evidence  of  W.  A.  Thomas,  State 
Veterinarian,  that  the  quarantine  order  issued  by  the  state  author- 
ities on  February  9th  was  modified,  as  appears  from  the  order 
above  quoted,  on  the  afternoon  of  February  26th;  that  notice  of 
such  modification  was  mailed  to  the  railway  authorities  of  the 
state  on  the  evening  of  that  day,  but  too  late  to  be  carried  in  the 
mails  before  the  morning  of  February  27th.  The  plaintiff  in  his 
petition  alleges  that  the  company  refused  to  receive  his  stock 
until  March  4th,  to  his  damage  in  care  and  expense  for  feeding 
same,  and  loss  from  decline  in  the  market  price,  and  also  that 
there  was  delay  in  moving  the  train,  and  that  his  stock  was  con- 
fined in  defendant's  care  without  feed  and  water  for  an  unusual 
length  of  time,  and  as  a  consequence  thereof  the  said  sheep 
shrank  in  weight  and  became  rough  and  gaunt,  and  their  market 
value  on  that  account  was  depreciated  in  the  sum  of  $58.20. 

The  court  properly  instructed  the  jury  that  the  railway  com- 
pany was  bound  to  observe  and  enforce  a  rule  or  regulation 
issued  by  the  proper  state  authorities,  requiring  an  inspection  of 
sheep  before  receiving  the  same  for  shipment,  until  such  time  as 
it  had  received  proper  notice  and  authority  from  the  government 
officials,  acting  under  such  inspection  law,  of  its  suspension,  and 
until  it  had  reasonable  time  to  notify  its  agents,  that  such  rule  or 
regulation  was  no  longer  in  force,  and,  further,  that  the  jur>'  must 
be  satisfied  from  the  evidence  that  the  defendant  did  not  trans- 
port the  stock  in  question  within  a  reasonable  time,  and,  because 
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of  such  fact^  the  plaintiff  had  sustained  damages.  There  is  an 
entire  absence  in  the  instructions  of  advice  to  the  jury  of  what 
they  should  consider  in  determining  whether  the  company  failed 
to  receive  and  ship  the  stock  within  a  reasonable  time  after  the 
order  of  February  26th  was  issued ;  but,  as  there  was  no  request 
for  a  charge  by  the  company  on  this  question,  it  amounts  to  a 
feilure  to  instruct  upon  tJiat  particular  question,  and  not  a  mis- 
direction, and  consequently  not  reversible  error.  The  verdict 
was  for  $140  in  favor  of  the  plaintiff,  and  as  the  expense  claimed 
by  the  plaintiff  for  keeping  his  stock  at  Famam  from  February 
^th  until  March  4th  was  but  $22.60,  it  is  evident  that  this 
verdict  includes  an  amount,  either  for  the  alleged  damage  to  the 
stock  on  account  of  being  confined  in  the  cars  for  an  unusual 
length  of  time,  or  on  account  of  a  decline  in  the  market  price  of 
such  stock  between  March  2d  and  March  6th,  when  they  were 
sold.  This  requires  us  to  determine  whether,  under  the  evidence, 
the  railway  company  was  negligent  in  not  receiving  and  shipping 
the  stock  at  an  earlier  date  than  it  did.  The  order  of  the  state 
authorities  allowing  railway  companies  to  receive  and  ship  fat 
sheep  without  an  inspection  was  mailed  at  Lincoln,  Neb.,  on  the 
evening  of  February  26th,  and  the  presumption  obtains  that  it 
would  reach  the  general  offices  of  the  company  at  Omaha  by  due 
course  of  mail,  which  would  be  on  the  27th.  There  is  no  evi- 
dence showing  that  the  railway  company  is  the  owner  of  any 
telegraph  line,  and  all  that  could  be  expected  of  it  in  the  use  of 
reasonable  diligence  would  be  to  notify  their  agents  of  this  order 
by  due  course  of  mail ;  and  this,  we  think,  in  the  absence  of  evi- 
dence to  the  contrary,  could  have  been  done  as  early  as  March 
1st  or  2d,  which  would  have  allowed  shipment  to  be  made  no 
later  than  March  3d.  There  was  an  unexplained  delay  in  the 
shipment  of  from  one  to  two  days,  and  the  expense  of  keeping 
the  stock  at  Famam  for  that  time  was  a  proper  element  of 
damages. 

The  plaintiff  introduced  in  evidence  copies  of  the  Daily  Dro- 
vers, Journal-Stockman  of  March  2,  5,  and  6,  1903,  showing  the 
state  of  the  market  and  the  sales  of  sheep  at  the  stockyards  in 
South  Omaha  on  these  dates.  Objection  was  made  to  this  evi- 
dence upon  the  ground  that  it  was  incompetent,  irrelevant,  and 
immaterial.  We  do  not  think  the  objection  well  taken.  In  Sisson 
V.  Cleveland  &  Toledo  Ry.  Co.,  14  Mich.  489,  90  Am.  Dec.  252, 
it  is  said:  "Market  reports  in  newspapers,  such  as  the  commercial 
world  rely  upon,  are  competent  as  evidence  of  state  of  markets. 
Such  reports,  which  are  based  upon  a  general  survey  of  the 
whole  market,  and  are  constantly  received  and  acted  upon  by 
dealers,  are  far  more  satisfactory  and  reliable  than  individual 
entries  and  individual  sales  or  inquiries.'' 

So,  too,  do  we  think  that  the  plaintiff  is  entitled  to  recover  on 
account  of  the  depreciation  in  the  market  price  of  his  stock  be- 
tween the  date  when  it  should  have  been  delivered  and  the  date 
of  its  deliver^'.  In  Peet  v.  C.  &  N.  W.  Ry.  Co.,  20  Wis.  594,  91 
Am.  Dec.  446,  it  is  said :  "The  rule  of  damages  as  given  to  the 
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jury  by  the  circuit  court  was  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  price  of  the  flour  when  it 
should  have  arrived  in  New  York  and  the  price  when  it  did 
actually  arrive,  if  it  was  sold  by  the  latter  at  the  depreciated 
price.  *  *  *  We  think  on  principle,  as  well  as  authority,  the 
rule  of  the  circuit  court  as  to  the  matter  of  damages  was  rig^ht." 
While  this  is  the  proper  rule  of  damages,  we  are  yet  of  the  opin- 
ion that  there  is  no  proper  evidence  in  the  record  before  us  to 
show  that  the  defendant  sustained  any  damage  on  account  of  a 
depreciation  in  the  market  price  of  his  sheep.  It  is  true  that  the 
Daily  Drovers'  Journal-Stockman,  introduced  in  evidence,  shows 
that  sheep  were  sold  on  March  5th  at  a  higher  price  than  that 
received  by  the  plaintiff,  but  whether  they  were  the  same  charac- 
ter of  sheep  as  those  reported  sold  nowhere  appears;  and  it  is 
evident  that  the  character  and  class  of  the  sheep  offered  on  the 
market  is  a  material  factor  in  determining  the  price  at  which  they 
will  sell.  Neither  do  we  think  that  the  plaintiff  was  entitled  to 
any  damage  on  account  of  his  sheep  being  confined  in  the  com- 
pany's cars  for  an  unusual  length  of  time.  All  the  evidence  is 
to  the  effect  that  the  schedule  time  of  the  train  upon  which  the 
sheep  were  transported  is  about  24  hours,  and  the  train  carrying 
the  sheep  left  Farnam  at  10:45  a.  m.,  and  arrived  in  South 
Omaha  at  9:30  the  next  morning,  making  the  run  in  less  than 
schedule  time.  There  was  some  delay  in  the  train  arriving  at 
Farnam,  on  account  of  what  the  agent  calls  having  to  "double 
in" — that  is,  the  engine  had  to  haul  in  part  of  the  train  and  then 
go  back  for  the  remainder ;  but  the  plaintiff's  stock  was  confined 
in  the  car  for  less  time  than  if  the  train  had  arrived  promptly 
and  ran  through  on  schedule  time. 

For  the  reason  that  the  record  is  barren  of  evidence  to  support 
the  amount  of  damages  allowed,  we  recommend  a  reversal  of  the 
judgment,  and  that  the  case  be  remanded. 

Albert  and  Jackson,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  is  reversed,  and  the  case  remanded. 


Southern  Ry.  Co.  in  Kentucky  v,  Goddard. 

(Court  of  Appeals  of  Kentucky,  Nov.  29,  1905.) 
[89  S.  W.   Rep.   675.] 

Railroads — Injuries  to  Persons  About  Cars — Rights  of  Shipper. — 

Where  a  contract  for  the  shipment  of  horses  made  it  the  duty  of  the 
shipper  to  load  the  horses  on  the  car,  and  a  chute  was  erected  for 
that  purpose,  the  ^ct  of  the  shipper  in  going  upon  the  railroad's  track 
and  around  the  car  at  other  places  than  where  the  chute  was  erected, 
in  seeing  to  the  loading  of  the  horses  and  their  harness,  did  not 
render  him  a  trespasser,  nor  constitute  negligence  per  se. 

Same — Contributory  Negligence. — ^A    shipper,    engaged    in    loading 
horses  on  a  car,  is  bound,  in  going  about  the  premises  of  the  railroad. 
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to  use  ordinary  care  for  his  own  safety,  but  need  not  anticipate 
danger.  % 

Same — Negligence  of  Railroad.* — Where  a  railroad  maintains  a 
ditch  on  its  premises,  about  or  ne^r  which  a  shipper,  who  has  no 
knowledge  of  its  presence,  might  have  occasion  to  go  in  loading  his 
stock  at  night,  and  negligently  fails  to  guard  the  ditch  with  a  barrier 
or  provide  signal  lights  to  prevent  persons  from  falling  therein,  it  is 
liable  for  damages  to  a  shipper  who  is  injured  thereby. 

Same.* — A  railroad,  which  maintains  a  ditch  on  its  premises  at  a 
place  where  a  shipper  is  entitled  to  go,  which  ditch  is  dangerous  when 
concealed  by  the  darkness,  because  not  guarded  with  a  railing,  should 
notify  the  shipper  of  the  danger. 

Trial — Direction  of  Verdict — When  Proper. — A  peremptory  instruc- 
tion for  defendant  is  only  proper  when,  after  admitting  every  fact 
proven  by  plaintiff's  evidence  to  be  true,  as  well  as  all  reasonable  in- 
ferences that  can  be  drawn  therefrom,  plaintiff  has  failed  to  establish 
his  case. 

Railroads — Loading  of  Live  Stock — Injury  to  Shipper — Contrib- 
utory Negligence. — ^Whether  a  shipper,  who  was  injured  by  falling  in 
an  unguarded  ditch  on  the  railroad's  premises  while  going  about  the 
premises  in  loading  horses  on  a  car  in  the  nighttime,  was  guilty  of 
contributory  negligence,  held,  under  the  evidence,  a  question  for  the 
jury. 

Same — Negligence  of  Railroad. — ^Whether  the  ditch  made  the  rs^il- 
road's  premises  dangerous,  and  whether  the  railroad  was  guilty  of 
negligence  in  failing  to  guard  it  with  a  railing  or  other  contrivance, 
held,  under  the  evidence,  a  question  for  the  jury. 

Witnesses — Contradiction — Party's  Own  Witness. — Under  Civ. 
Code  Prac.  §  596,  providing  th^t  the  party  producing  a  witness  mky 
contradict  him  by  other  evidence,  plaintiff  may  contradict  testimony 
of  his  own  witness,  brought  out  by  defendant's  counsel  on  cross-ex- 
amination and  to  plaintiff's  surprise. 

Danoages — Exemplary  Damages — Question  for  Court. — Whether 
there  is  any  evidence  in  a  given  case  to  justify  the  assessment  by  the 
jury  of  exemplary  damages  is  a  question  for  the  determination  of  the 
court. 

Same — Right  to  Exemplary  Damages. — A  shipper,  who  was  injured 
while  engaged  in  loading  horses  upon  a  car  by  falling  into  an  un- 
guarded ditch  on  the  railroad's  premises,  wqs  entitled  to  recover  only 
actual  damages,  and  could  not  recover  exemplary  damages. 

Same — Personal  Injuries — Measure  of  Damages. — Compensatory 
damages  for  personal  injuries  is  such  sum  as  will  reasonably  and 
fairly  compensate  the  injured  person  for  his  mental  and  physical 
suffering,  the  necessary  and  reasonable  expense  of  medical  bills  in- 
curred by  him,  and  the  permanent  impairment  of  his  ability  to  earn 
money,  so  far  as  they  are  directly  caused  by  the  negligent  acts  com- 
plained of. 

Appeal  from  Circuit  Court,  Mercer  County. 
"To  be  officially  reported." 

Action  by  R.  E.  Goddard  against  the  Southern  Railway  Com- 


*For  the  authorities  in  this  series  relating  to  the  care  due  persons, 
other  than  passengers,  at  stations  on  business,  see  foot-note  appended 
to  Texas  Cent.  R.  Co.  v.  Harbison  (Tex.),  16  R.  R.  R.  770,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  770;  foot-notes  appended  to  Bachant  v.  Boston  & 
M.  R.  R.  (Mass.),  16  R.  R.  R.  677,  39  Am.  &  Eng.  R.  C^s.,  N.  S.,  67*7; 
Quantz  r.  Southern  Ry.  Co.  (N.  Car.),  15  R.  R.  R.  259,  38  Am  &  Eng. 
R.  Cas.,  N.  S.,  259;  Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  15  R.  R. 
R.  226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Anderson  v.  Seattle-Ta- 
coma  Interurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng. 
R.  Cas.,  X.  S.,  380. 
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pany  in  Kentucky.     From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Humphrey,  Hines  &  Humphrey  and  £.  H.  Gaither,  for  ap- 
pellant. 

/.  F.  Vanarsdall  and  /.  T.  Wilson,  for  appellee. 

Settle,  J.  Appellee,  R.  E.  Goddard,  a  trader  in  saddle  and 
harness  horses,  together  with  two  other  stockmen,  James  and 
McGarvey,  desiring  to  ship  by  rail,  for  exhibition  at  the  State 
Fair  in  the  city  of  Owensboro,  a  number  of  high-grade  horses, 
procured  of  appellant,  Southern  Railway  Company  in  Kentucky, 
a  palace  stock  car  for  that  purpose.  The  car  was  left  by  appellant 
on  a  side  track  in  its  depot  yard  at  Harrodsburg  and  at  its  stock 
pen  and  chute  provided  for  loading  stock  on  its  cars.  Under 
the  stock  chute  and  on  appellant's  right  of  way  is  a  ditch,  about. 
8  feet  in  width  and  5  in  depth,  which  extends  east  of  the  chute 
100  feet.  On  the  south  side  of  the  ditch,  and  about  3>^  feet  from 
the  track  on  which  the  stock  car  was  standing,  is  a  perpendicular 
stone  wall,  from  5  to  6  feet  in  height,  erected  by  appellant  to 
protect  the  roadbed  bordering  on  the  ditch  from  landslides ;  the 
top  of  this  stone  wall  being  on  a  level  with  the  roadbed.  In  addi- 
tion to  the  horses  to  be  shipped  by  appellee,  James,  and  McGar- 
vey to  Owensboro,  they  had  harness,  sulkies,  and  other  "para- 
phernalia" to  be  carried  on  the  same  car.  After  loading  the 
horses  appellee  discovered  that  there  was  not  room  in  the  car  for 
one  of  his  sulkies.  For  the  purpose  of  ascertaining  whether 
there  was  room  for  it  on  the  platform  at  the  end  of  the  car,  he 
went  from  the  stock  chute  to  inspect  the  platform  of  the  car. 
This  he  did  by  climbing  over  the  railing  of  the  chute  and  going 
down  a  short  flight  of  steps,  attached  to  the  side  of  the  chute  and 
connecting  with  the  roadbed  below,  on  the  south  side  of  the  ditch, 
by  the  side  of  the  car  containing  the  horses.  Upon  reaching  the 
ground  appellee  walked  to  the  platform  of  the  car,  and,  finding 
no  room  there  for  the  sulky,  went  on  around  the  car  to  see  if  its 
south  door  was  securely  fastened,  and  in  attempting  to  return 
by  the  same  route  to  the  steps  at  the  stock  chute  fell  into  the 
ditch,  thereby  receiving  a  deep  cut  in  the  head  and  fracture  of 
the  bones  of  one  shoulder;  the  fracture  causing  the  use  of  the 
shoulder  and  arm  to  become  permanently  impaired.  Appellee's 
injuries  were  received  September  17,  1903,  at  night;  it  being 
quite  dark  and  raining  at  the  time.  For  the  injuries  thus  sus- 
tained he  sued  appellant  in  the  lower  court,  and  recovered  a 
verdict  and  judgment  for  $5,200  in  damages.  It  appears  from  the 
allegations  of  the  petition  that  appellee's  claim  to  damages  rests 
upon  the  theory  that  he  had  not  before  the  accident  been  upon 
appellee's  premises;  that  the  existence  of  the  ditch  and  the 
danger  from  walking  near  it  in  the  dark  were  unknown  to  him, 
and  could  not  by  reasonable  diligence  have  been  discovered  by 
him  before  he  fell  into  same ;  and  that  his  injuries  were  caused  by 
the  negligence  of  appellant  in  failing  to  provide  the  south  wall 
of  the  ditch  with  a  railing  or  other  contrivance  to  prevent  ship- 
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pers  of  stock  and  others  having^  business  on  its  premises  from 
fallinor  therein.  The  answer  of  appellant  contained  a  traverse, 
and  averred  contributory  neglig^ence  on  the  part  of  appellee,  and 
the  latter  plea  was  controverted  by  reply. 

The  appellant  did  not  introduce  any  evidence,  and  its  counsel 
insists  that  that  of  appellee  entitled  it  to  the  peremptory  instruc- 
tion asked  of  the  trial  court ;  that  is,  it  is  argued  that  the  evidence 
failed  to  show  any  negligence  on  the  part  of  appellant,  but  did 
show  that  appellee's  injuries  resulted  from  his  own  negligence. 
This  contention  is  based  upon  the  idea  that  the  ditch  had  existed 
for  more  than  20  years  in  the  condition  it  presented  when  appellee 
was  injured,  that  no  other  person  had  fallen  in  or  been  injured 
by  it,  that  there  was  no  necessity  for  appellee's  leaving  the  stock 
chute  and  going  near  the  ditch  at  the  time  he  was  injured,  and 
that  he  was  negligent  in  doing  so  and  especially  in  attempting  to 
walk  around  the  car  and  return  to  the  stock  chute  without  a 
light.  It  is  also  argued  for  appellant  that  appellee,  in  going  upon 
appellant's  premises  where  the  car  was  standing,  became  a  tres- 
passer; but  we  cannot  accept  this  conclusion.  Under  the  con- 
ti  actual  relations  existing  between  appellant  and  appellee  the 
latter  had  the  right  to  go  upon  the  former's  premises  to  load  his 
horses  in  the  car  furnished  him  for  that  purpose.  Indeed,  it  may 
be  said  he  was  invited  to  do  so  as  a  customer  of  appellant.  It 
cannot,  however,  be  assumed  that,  because  the  chute  had  been 
erected  for  the  purpose  of  loading  stock  on  the  cars,  it  was  negli- 
gence per  se  for  appellee  to  approach  the  car  for  any  other  pur- 
pose than  the  loading  of  the  horses  by  leading  them  through  the 
chute  into  it. 

It  is  conceded  that  it  was  the  duty  of  appellee  and  his  fellow 
shippers  to  load  their  own  stock  on  the  car,  and  that  they  did  so 
widiout  assistance  from  any  of  appellant's  servants.  But  the 
loading  w^as  not  complete  until  the  vehicles  and  trappings  of  the 
shippers  were  also  placed  in  or  about  the  car,  the  horses  haltered 
in  their  proper  places,  the  doors  of  the  car  securely  fastened,  and 
its  otfier  openings  closed  to  protect  the  horses  from  drafts,  or 
so  adjusted  as  to  give  them  necessary  ventilation.  All  these 
duties  had  to  be  attended  to  by  the  shipper  before  the  car  started 
for  its  destination,  and,  if  any  of  them  could  not  be  performed 
by  appellee  without  approaching  the  car  on  the  ground  from  the 
outside,  he  had  the  right  to  perform  them  in  that  way ;  and,  in 
the  absence  of  knowledge  on  his  part  of  the  condition  of  the  prem- 
ises, he  also  had  the  right  to  assume  that  they  were  reasonably 
safe  for  such  use.  But  in  such  performance  of  his  duties  it  was 
incumbent  on  him  to  use  ordinary  care  for  his  own  safety.  He 
was  not  required  to  anticipate  danger,  but  only  to  exercise  the 
care  that  a  person  of  ordinarily  prudent  habits  would  have  exer- 
cised under  the  same  circumstances.  Upon  the  other  hand,  a 
common  carrier  like  the  appellant  is  required  to  furnish  shippers 
of  stock  over  its  road  reasonably  safe  premises  for  loading  same 
on  the  cars ;  and  as  stock  is  loaded  for  shipment  at  night  as  well 
as  by  day,  if  a  ditch  is  maintained  on  the  premises  by  the  carrier. 
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about  or  near  which  a  shipper,  without  knowledge  of  its  presence, 
would  have  occasion  to  go  in  loading  his  stock  on  the  cars  at 
night,  and  by  reason  of  the  darkness  he  falls  therein  and  is  in- 
jured, the  carrier  should,  we  think,  be  held  liable  to  him  in 
damages,  if  guilty  of  negligence  in  failing  to  guard  the  ditch 
with  a  barrier  or  provide  signal  lights  to  prevent  persons  from 
falling  therein. 

As  before  stated,  appellee  was  not  upon  appellant's  premises 
as  a  trespasser  or  licensee,  but  by  invitation  as  a  customer  of 
appellant.  The  relation  between  him  and  appellant  was,  there- 
fore, one  of  mutual  advantage  and  common  interest.  The  dis- 
tinction between  invitation  and  license  is  stated  in  Wharton  on 
Negligence  (book  1,  §  349)  as  follows:  '*The  principle  appears 
to  be  that  invitation  is  inferred  where  there  is  a  common  interest 
or  mutual  advantage,  while  license  is  inferred  where  the  object 
is  the  mere  pleasure  or  benefit  of  the  person  using  it."  As  to  the 
degree  of  care  required  of  one  who  invites  another  to  come 
upon  his  premises.  Judge  Cooley,  in  his  work  on  Torts  (604-607), 
says:  "When  one  expressly  or  by  invitation  invites  others  to 
come  upon  his  premises,  whether  for  business  or  any  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting* 
them  into  danger,  and  to  that  end  he  must  exercise  ordinary  care 
and  prudence  to  render  the  premises  reasonably  safe  for  the 
visit."  In  Bennett  v,  L.  &  N.  R.  R.  Co.,  102  U.  S.  577,  26  L.  Ed. 
235,  Mr.  Justice  Harlan  reviewed  the  leading  English  and  Ameri- 
can authorities  on  the  question  here  involved,  with  the  conclusion 
that  they  are  in  thorough  accord.  From  the  authorities  referred 
to  this  rule  is  announced :  "The  owner  or  occupant  of  land,  who 
by  invitation,  express  or  implied,  induces  others  to  come  upon  his 
premises  for  any  lawful  purpose,  is  liable  in  damages  to  such 
persons,  they  using  due  care,  for  injuries  occasioned  by  the 
unsafe  condition  of  the  land  or  its  approaches,  if  such  condition 
v/as  known  to  him,  and  not  to  them,  and  was  negligently  suffered 
to  exist  without  timely  notice  to  the  public,  or  to  those  who  were 
likely  to  act  upon  such  invitation."  This  court,  in  the  case  of 
Shelby's  AdmV  v.  C,  N.  O.  &  T.  P.  R.  R.  Co.,  85  Ky.  224,  3  S. 
W.  157,  seems  to  have  fully  concurred  in  the  doctrine  announced 
by  the  authorities  supra. 

In  the  case  at  bar  appellee  had  no  assistance  from  appellant's 
servants,  none  of  them  were  about  for  him  to  command,  and  he 
and  his  fellow  shippers  had  everything  to  do  in  loading  the  stock 
and  preparing  the  car  for  its  journey.  Obviously,  appellant 
should  have  furnished  appellee  with  reasonably  safe  premises  for 
this  purpose;  and  if  the  ditch  thereon  was  dangerous,  because 
concealed  by  the  darkness  and  not  guarded  with  a  railing  for 
the  protection  of  persons  entitled,  as  was  appellee,  to  go  upon 
the  premises  in  the  nighttime,  it  should  have  notified  him  of  the 
danger,  that  he  might  have  avoided  it.  It  was  averred  in  the 
petition,  and  proved  by  appellee  without  contradiction,  that  he 
had  never  been  at  appellant's  stock  pen  or  on  the  adjacent  prem- 
ises before,  and  that  he  had  never  seen  and  did  not  know  of  the 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S        121 

Southern  Ry.  Co.  v.  Goddard 

existence  of  the  ditch.  It  also  conclusively  appears  from  the 
evidence  that  appellee  received  no  notice  or  warnings  from  ap- 
pellant of  the  existence  of  the  ditch,  though  two  of  its  servants 
set  the  car  at  the  chute  that  night  for  the  use  of  appellee  and  his 
fellow  shippers,  and  left,  knowing  that  the  stock,  vehicles,  etc., 
would  immediately  be  loaded. 

It  is  contended  by  counsel  for  appellant  that  appellee's  negli- 
gence was  established  by  the  fact  that  he  went  upon  the  ground 
and  around  the  car  without  a  light,  though  he  had  a  lantern  in 
the  car,  which  he  might  have  carried  with  him,  and,  furthermore, 
that  in  leaving  the  chute  to  go  to  the  car  he  was  warned  by  a 
fellow  shipper,  McGarvey,  of  the  danger  of  doing  so.  We  have 
already  said  that  in  going  upon  the  ground  and  about  the  car  it 
v.as  the  dut)'  of  appellee  to  use  ordinary  care  for  his  own  safety, 
and  if  he  failed  to  do  so,  and  by  reason  thereof  received  the  in- 
ji:ries  complained  of,  he  cannot  recover,  although  appellant  may 
hcve  been  negligent  in  failing  to  provide  the  ditch  with  a  railing 
or  in  failing  to  warn  him  of  its  presence.  It  is  true  that  there  was 
some  testimony  that  tended  to  prove  appellee  guilty  of  contribu- 
tcrv-  negligence,  such  as  his  failing  to  provide  himself  with  a 
light  and  the  statement  of  McGarvey  that  he  warned  him  of  the 
danger.  McGarvey  called  to  appellee  from  the  car.  His  state- 
ment was:  **I  hallooed  to  him  to  be  careful;  that  there  was  a 
dangerous  place  down  there."  He  did  not,  however,  claim  to 
have  told  appellee  of  the  ditch,  or  what  the  danger  was.  Ap- 
pellee testified  that  the  lantern  could  not  be  taken  from  the  car, 
because  it  was  needed  to  enable  James,  McGarvey,  and  appellee's 
servant,  Jenkins,  to  secure  the  horses  in  their  places,  and  store 
the  vehicles  and  trappings  that  had  to  be  shipped  in  the  car,  and 
he  flatly  denied  that  he  received  any  warning  of  danger  from 
McGarvey.  James,  who  stood  between  McGarvey  and  the  appel- 
lee at  the  time  the  former  said  he  gave  the  warning,  testified  that 
he  (James)  did  not  hear  the  warning.  The  facts  relied  on  by 
appellant  as  showing  negligence  on  the  part  of  appellee  were  not 
so  conclusive  as  to  justify  a  peremptory  instruction.  '*A  peremp- 
tor>'  instruction  is  only  proper  when,  after  admitting  every  fact 
proven  by  plaintifiF's  evidence  to  be  true,  as  well  as  all  reasonable 
inferences  that  can  be  drawn  therefrom,  the  plaintiflf  has  failed 
to  establish  his  case."  Miller  v.  Metropolitan  Life  Ins.  Co.,  89 
S.  W.  183,  28  Ky.  Law  Rep.  223. 

As  to  his  conduct  on  the  occasion  in  controversy  appellee  fur- 
ther testified,  in  substance,  that  in  going  from  the  chute  to  the 
roadbed  and  along  the  way  between  the  track  and  the  ditch,  as 
well  as  in  returning,  he  exercised  the  greatest  care  possible, 
both  because  of  his  ignorance  of  the  premises  and  the  darkness 
of  the  night.  When  he  thought  he  had  gotten  back  to  the  steps, 
he  felt  for  them  with  his  foot.  Failing  to  find  them,  he  took 
another  step,  and  fell  in  the  ditch.  We  think  the  question  of 
whether  he  was  guilty  of  negligence  and  whether  it  contributed 
to  his  injuries  to  such  an  extent  that,  but  for  such  negligence, 
they  would  not  have  been  received,  was  properly  left  to  the  de- 
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cision  of  the  jury  by  the  court,  as  also  were  the  questions  of 
whether  the  existence  of  the  ditch  made  the  appellant's  premises 
dangerous  at  night,  and  whether  appellant  was  guilty  of  neg-Ii- 
gence  in  failing  to  guard  it  with  a  railing  or  other  contrivance, 
to  prevent  injury  to  appellee  and  others  entitled  to  go  upon  the 
premises. 

We  do  not  think  it  was  error  for  the  court  to  permit*  the  testi- 
mony given  in  rebuttal  by  appellee  and  James.  They  were  re- 
introduced to  contradict  ilcGarvey,  a  witness  for  appellee,  who 
on  cross-examination,  and  apparently  to  appellee's  surprise,  had 
testified  that  he  gave  appellee  warning  of  the  danger  of  going^  to 
the  car  at  the  time  of  the  accident.  As  his  statement  in  respect 
of  the  warning  was  brought  out  by  appellant*s  counsel,  McGarvey 
as  to  that  matter  was  its  witness.  A  party,  by  introducing  a  wit- 
ness who  gives  evidence  against  him,  is  not  concluded  by  such 
evidence.  He  may  call  other  witnesses  to  prove  that  the  facts 
are  otherwise  than  as  stated.    Civ.  Code  Proc.  §  596. 

We  are,  however,  of  opinion  that  the  lower  court  erred  in  in- 
structing the  jury  that  they  might  allow  appellee  punitive  dam- 
ages. The  evidence  found  in  the  record  fails  to  show  on  the  part 
of  appellant,  or  in  the  conduct  of  its  servants,  any  of  the 
elements  of  wrongdoing  that  would  justify  the  infliction  of 
punishment  in  the  shape  of  exemplary  damages.  It  is  well 
settled  that  the  question  of  whether  there  is  any  evidence  in  a 
given  case  to  justify  the  assessment  by  the  jury  of  exemplary 
damages  is  for  the  determination  of  the  court.  Lexington  Rv. 
Co.  V.  Fain,  80  S.  W.  463,  25  Ky.  Law  Rep.  2243;  McHenry 
Coal  Co  v,  Snedden,  98  Ky.  686,  34  S.  W.  228;  Sedgwick  on 
Damages,  §  387.  Under  the  facts  of  this  case,  the  recovery,  if 
any,  should  have  been  confined  by  the  court  to  compensatory 
damages;  that  is,  such  a  sum  in  damages  as,  according  to  the 
evidence,  will  fairly  and  reasonably  compensate  appellee  for  the 
mental  and  physical  suffering,  if  any  of  either,  the  necessary  and 
reasonably  expense  in  the  way  of  medical  bills  he  incurred,  if 
any,  and  for  the  permanent  impairment,  if  any,  of  his  liability' 
to  earn  money,  that  may  have  been  caused  by  and  directly  re- 
sulted from  the  negligence  of  appellant  complained  of,  the  dam- 
ages altogether  not  to  exceed  the  amount  claimed  in  the  petition. 
Instruction  No.  1,  except  in  the  matter  of  its  allowing  the 
finding  of  punitive  damages,  is,  we  think,  substantially  correct. 
It  should,  however,  confine  the  jury  to  compensatory  damages, 
defined  as  above  indicated.  Instruction  No.  2,  as  to  contributory 
negligence,  is  unobjectionable.  The  court  should  also  give  an 
instruction  defining  negligence  and  ordinary  care. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial  and  for  further  proceedings  consistent 
with  the  opinion. 
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Robertson  v,  Boston  &  X.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Jan.  3,  1906.) 

[76  N.  E.  Rep.  513.] 

Trial — Requests  to  Charge — Time — Rules. — Superior  court  rule  48, 
requiring  requests  to  charge  to  be  submitted  before  argument,  does 
not  prevent  the  presiding  justice  from  receiving  and  passing  on  re- 
quests subsequently  presented,  if  he  so  elects,  and  allowing  an  ex- 
ception to  the  party  aggrieved  by  the  giving  or  refusal  thereof. 

Same — Leave  to  Present. — ^Where  the  trial  judge  received  and  re- 
fused certain  requests  to  charge,  presented  after  argument,  his  act  in 
so  doing  was  in  effect  the  giving  of  special  leave  to  present  such  in- 
structions at  the  time  they  were  presented. 

Same — Construction  of  Rule. — Superior  court  rule  48,  requiring  in- 
structions requested  to  be  presented  before  argument,  does  not  mean 
that  leave  must  be  obtained  to  present  requests  later,  but  that  re- 
quests presented  later  cannot  be  entertained  without  leave  of  court. 

Carriers — Injuries  to  Passengers — Beginning  of  Relation.* — Where 
plaintiff  boarded  a  street  car,  and  on  the  conductor's  announcing  that 
tbe  car  only  went  to  the  stables  plaintiff  attempted  to  leave  the  same, 
and  was  injured  by  the  sudden  starting  of  the  car  as  he  attempted  to 
do  so.  plaintiff  not  having  been  accepted  as  a  passenger  at  the  time 
'A  the  accident,  the  carrier  was  only  bound  to  exercise  ordinary  care. 

Exceptions  from  Superior  Court,  Middlesex  County ;  Chas.  A. 
Bell,  Jud^e. 

Action  by  one  Robertson  against  the  Boston  &  Northern  Street 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  exceptions.    Overruled. 

Julian  C,  Woodman  and  Chas.  Toye,  for  plaintiff. 
Endicoti  P.  Saltonstall  and  Sanford  H,  B.  Freund,  for  de- 
fendant. 

Morton,  J.  The  plaintiff,  with  some  companions,  boarded  in 
Revere,  at  half  past  11  in  the  evening  of  April  20,  1902,  a  car 
belonging  to  the  defendant,  thinking  that  it  was  the  proper  car 
to  take  him  to  his  home.  The  car  had  stopped  at  a  stopping 
place  upon  a  signal  from  another  person,  meaning,  as  we  con- 
strue the  exceptions,  some  other  person  who  wished  to  alight. 
After  the  plaintiff  had  boarded  the  car  and  taken  a  seat  the  con- 
ductor called  out,  "this  car  goes  to  the  stables  only,"  in  conse- 
quence of  which,  after  several  of  plaintiff's  companions  had  left 
tiie  car,  he  attempted  to  get  out,  and  as  he  was  doing  so  the  car 
suddenly  started  and  threw  him,  causing  the  injuries  complained 
of.  The  stables,  if  that  is  material,  were  in  the  direction  in  which 
the  plaintiff  was  going.    The  plaintiff  alleged  in  his  declaration 

♦See  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Holloway 
(Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  648;  Sprigg's 
AdmV  V.  Rutland  R.  Co.  (Vt),  17  R.  R.  R.  628,  40  Am.  &  Eng.  R. 
Cas..  X.  S.,  628;  McCarter  v.  Greenville  Traction  Co.  (S.  Car.),  17 
R.  R.  R.  5,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  5;  Kroeger  v.  Seattle  Elec 
Co.  (Wash.),  16  R.  R.  R.  689,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  689;  St. 
Louis,  etc.,  Ry.  Co.  v.  Reed  (Ark.),  16  R.  R.  R.  541,  39  Am.  &  Eng.  R. 
Cas.,  X.  S.,  541. 
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that  he  "boarded  one  of  said  company's  cars  in  said  town  with 
the  intent  of  becoming  a  passeng^er ;  that  while  he  was  in  the  act 
of  aligfhting^,  *  *  *  and  in  the  exercise  of  due  care,  he  was 
thrown  to  the  street  in  consequence  of  the  sudden  starting^  of  the 
car,"  etc.  The  court  instructed  the  jury  "that  the  defendant  owed 
to  the  plaintiff  the  duty  of  ordinary  care  only,  and  that  he  had 
not  the  rig^hts  of  a  passeng^er,  as  he  had  not  claimed  in  his  decla- 
ration that  he  was  a  passeng^er."  At  the  conclusion  of  the  charg^e 
the  counsel  for  the  plaintiff  handed  to  the  court  for  the  first  time 
a  written  request  that  the  jury  be  instructed  that  if  they  found 
that  the  plaintiff  boarded  the  car,  intending  to  become  a  passenger, 
then  the  defendant  was  bound  to  exercise  the  same  degree  of  care 
towards  him  as  towards  a  passenger.  The  court  declined  to 
instruct  the  jury  as  thus  requested,  and  saved  the  plaintiff's  ex- 
ception thereto,  understanding  that  the  whole  question  as  to  the 
degree  of  care  was  raised  by  and  saved  to  the  plaintiff.  There- 
upon the  defendant  excepted  to  the  giving  by  the  presiding  judge 
of  an  exception  to  the  plaintiff  after  the  arguments  and  charg'e 
had  been  completed.  There  was  a  verdict  for  the  defendant,  and 
the  case  is  here  on  the  plaintiff's  exceptions  to  the  refusal  of  the 
court  to  instruct  the  jury  as  above  requested. 

The  defendant  objects  that,  under  common-law  rule  48  of  the 
superior  court,  the  exceptions  are  not  properly  here,  because  the 
request  was  not  made  before  the  closing  arguments.  But  there 
is  nothing  in  that  rule  to  prevent  the  presiding  justice  from  re- 
ceiving and  passing,  if  he  so  elects,  upon  requests  for  instructions 
presented  for  the  first  time  after  the  closing  arguments,  and 
allowing  an  exception  to  the  party  aggrieved  by  rtie  giving  or 
refusing  of  them.  Receiving  and  giving  or  refusing  them,  and 
allowing  the  aggrieved  party  an  exception,  is  in  effect  giving  the 
special  leave  to  present  them  that  is  provided  for  in  the  rule.  The 
rule  does  not  mean  that  leave  must  be  obtained  to  present  re- 
quests later,  but  that  requests  presented  later  cannot  be  enter- 
tained without  the  leave  of  the  court. 

Upon  the  undisputed  facts  the  plaintiff  had  not  "been  accepted 
by  the  defendant  as  a  passenger  at  the  time  of  the  accident,  and 
had  himself  abandoned  the  intention  of  becoming  one  upon  hear- 
ing the  announcement  by  the  conductor.  The  court,  therefore, 
properly  instructed  the  jur>'  that  the  defendant  was  bound  to 
exercise  ordinary  care  only.  See  Webster  v,  Fitchburg  R.  R., 
161  Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521 ;  Jones  v.  B.  &  M. 
R.  R.,  163  Mass.  245,  39  N.  E  1019. 

Exceptions  overruled. 
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Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Jackson  &  Edwards. 

(Supreme  Court  of  Texas,  Nov.  24,  1905.) 
[89  S.  W.  Rep.  968.] 

Carriers — Carriage  of  Live  Stock — Shipping  Contracts — ^Authority 
of  Agent. — An  authorized  s^gent  of  a  railroad,  who  receives  cattle  for 
shipment  without  objection  under  a  parol  agreement  made  by  an  un- 
authorized agent,  binds  the  company  by  his  authority,  notwithstand- 
ing the  want  of  authority  of  the  agent  who  made  the  contract. 

Same — Scope  of  Agent's  Authority. — A  railroad,  which  places  s^n 
agent  in  charge  of  its  business  at  a  station  and  empowers  him  to 
contract  for  the  shipment  of  freight,  holds  him  out  to  the  public  as 
having  authority  to  contract  with  reference  to  all  the  necessary  and 
ordinary  details  of  the  business,  and  within  the  range  of  such  business 
he  is  a  general  agent. 

Same — Connecting  Carriers— Duty  of  Initial  Carrier.* — In  the  ab- 
sence of  an  agreement  or  course  of  business  to  the  contrary,  an  initial 
carrier  is  bound  only  to  safely  carry  and  deliver  to  the  next  carrier. 

Same-— Authority  of  Agent.t — A  local  freight  agent  of  ^  railroad 
ordinarily  has  no  authority  to  bind  the  railroad  to  carry  freight  be- 
yond its  line,  unless  it  is  shown  that  the  railroad  has  engaged  in  the 
business  of  carrying  freight  beyond  its  line. 

Same. — A  local  freight  agent  of  a  railroad  has  no  authority  to  bind 
the  railroad  by  an  agreement  that  cattle  shall  be  shipped  in  a  solid 
train  without  'mixing  any  other  freight  with  them,  or  that  the  train 
shall  be  drawn  by  a  single  engine. 

^ — In    an    action    against    a    carrier    for 


*See  foot-notes  appended  to  Meredith  v.  Seaboard  Air  Line  Ry. 
(X.  Car.).  17  R.  R.  R.  641,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  641;  Chi- 
cago, etc..  Ry.  Co.  v.  Woodward  (Ind.).  17  R.  R.  R.  7,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  7;  Southern  Ry.  Co.  v.  Levy  (Ala.).  17  R.  R,  R.  50,  40 
.•Vm.  &  Eng.  R.  Cas.,  N.  S.,  50;  St.  Louis,  etc.,  Ry.  Co.  v.  Coolidge 
(Ark.),  15  R.  R.  R.  713,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  713. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  implied 
authority  of  a  carrier's  freight  or  ticket  agents,  see  Bachant  v.  Boston 
&  M.  R.  R.  (Mass.),  16  R.  R.  R.  677,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
677  (carrier  bound  by  acts  of  its  station  agent  in  giving  instructions 
to  consignees  as  to  place  for  unloading  freight) ;  Adger  v.  Blue  Ridge 
Ry.  (S.  Car.),  16  R.  R.  R.  83,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  83  (car- 
rier w^as  liable  for  loss  of  baggage,  where  its  agent  declined  to  sell 
through  ticket,  but  sold  ticket  over  his  line  and  connecting  line  and 
checked  baggage  to  destination);  Georgia  S.  &  F.  Ry.  Co.  v.  March- 
man  (Ga.),  14  R.  R.  R.  263,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  263  (author- 
ity of  agent  to  contract  to  receive  freight  deposited  along  the  rail- 
way line  at  points  other  than  stations  to  await  the  arrival  of  cars); 
Baker  &  Penniston  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  11  R.  R.  R.  607, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  607  (authority  of  traveling  freight  agent 
to  bind  carrier  of  live  stock);  Outland  v.  Seaboard  A.  L.  Ry.  Co.  (N. 
Car.),  10  R.  R.  R.  476,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  476  (authority 
of  general  freight  agent  to  contract  to  furnish  cars  for  freight); 
Myar  v.  St.  Louis  S.  W.  Ry.  Co.  (Ark.),  9  R.  R.  R.  814,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  814  (railroad  station  agent  has  no  authority  to 
contract  with  a  shipper  for  transportation  at  a  lower  rate  than  that 
allowed  to  others);  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R. 
Co.  (C.  C.  A),  7  R.  R.  R,  852,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  852 
(authority  of  general  freight  agent  to  bind  receivers  by  contracting 
to  transport  over  connecting  lines);  Fremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.  (Neb.),  5  R.  R.  R.  470,  28  Am.  &  Eng.  R.  Cas.,  N. 
S.,  470  (implied  authority  of  agent  to  solicit  traffic  for  foreign  railroad 
company  to  bind  his  principal  for  safe  delivery  of  goods  beyond  its 
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breach  of  a  contract  for  the  shipment  of  cattle,  where  plaintiff  tes- 
tified that  he  formed  his  opinion  of  the  market  value  of  the  cattle  at 
destination  from  the  estimate  of  value  which  commission  men  place 
upon  cattle  for  the  purpose  of  determining  the  amount  to  be  loaned 
on  them,  defendant  should  have  been  permitted  on  cross-examination 
to  ask  him  what  he  paid  for  the  cattle  when  he  purchased  them  and 
the  cost  of  shipping  them  to  destination. 

Evidence — Hearsay. — Evidence  as  to  the  value  of  cattle  in  a  certain 
vicinity,  as  ascertained  by  the  witness  from  inquiry  of  cattle  raisers 
in  that  vicinity,  is  hearsay. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  Jackson  &  Edwards  against  the  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company.  There  was  a  judgment  of  the 
Court  of  Civil  Appeals,  affirming  a  judgment  for  plaintiff  (86 

5  W.  47),  and  defendant  brings  error.    Reversed. 

/.  W,  Terry,  Chas.  K.  Lee,  and  Matthews  &  Browning,  for 
plaintiff  in  error. 

Walter  Acker,  for  defendants  in  error. 

Brown,  J.  Jackson  &  Edwards  sued  the  railroad  company  to 
recover  damages  for  breach  of  a  contract  in  the  shipment  of 
cattle  from  Lampasas  to  Halls  and  Sepulpa,  Ind.  T.  Upon  trial 
the  jury  returned  a  verdict  for  $4,000  damages.  From  the  state- 
ment made  by  the  Court  of  Civil  Appeals  we  condense  the  fol- 
lowing as  the  facts  found  by  that  court : 

own  line);  McLagan  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  1  R.  R.  R. 
566,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  566  (initial  carrier  not  bound  by 
statements  of  its  agent  as  to  rates  of  connecting  carrier) ;  note,  20  Am. 

6  Eng.  R.  Cas.,  N.  S.,  468  (authority  of  agents  to  receive  merchandise 
^s  baggage);  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  469  (authority  of 
baggage  master  to  waive  rule  requiring  release  of  liability  where 
sample  trunks  are  checked  as  baggage) ;  note,  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  729  (authority  of  agent,  employed  to  solicit  passengers,  to  re- 
ceive freight  from  connecting  line);  note,  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  728  (authority  of  local  agent  to  make  contract  to  carry  goods  be- 
yond carrier's  line);  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  728  (author- 
ity of  station  foreman  of  freight  department  to  make  contract  to  carry 
goods  beyond  carrier's  line);  note,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  585 
(authority  of  station  agent  to  contract  to  furnish  cars);  Coffee  v. 
Louisville  &  N.  R.  Co.  (Miss.),  14  Am.  &  Eng.  R.  Cqs.,  N.  S.,  423 
(authority  of  baggage  agent);  St.  Louis  S.  W.  R.  Co.  v.  Berry  (Ark.), 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  457  (scope  of  authority  of  baggage 
master  accepting  as  baggage  money  in  excess  of  that  prescribed  by 
carrier's  rule);  Coats  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  Dak.),  3  Am. 
&  Eng.  R.  Cas.,  N.  S.,  426  (authority  of  agents);  Sutton  v.  Chicago 
&  N.  W.  Ry.  Co.  (S.  Dak.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  726  (author- 
ity of  local  agents  to  make  contract  for  transportation  beyond  car- 
rier's lineV,  Gulf,  Colo.,  etc.,  R.  Co.  v.  Hodges  (Tex.),  2  Am.  &  Eng, 
R.  Cas.,  N.  S.,  574  (authority  of  station  agent  to  bind  company  by- 
contract  to  furnish  cars);  Page  v.  Chicago,  St.  P^ul,  etc.,  Ry.  Co. 
(S.  Dak.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  622  (authority  of  station 
agent  to  bind  initial  carrier  by  through  contract);  Hanlon  v.  Illinois 
Cent.  R.  Co.  (Iowa),  16  Am.  &  Eng.  R.  Cas,,  N.  S.,  101  (authority  of 
ticket  agent);  Coyle  v.  Southern  Ry.  Co.  (Ga.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  529  (authority  of  ticket  Jigent  to  waive  limitations  on 
ticket). 
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On  the  1st  day  of  March^  1902,  J.  I.  Conway  was  the  live 
stock  a^ent  of  the  Gulf,  Colorado  &  Santa  Fe  Railroad  Company, 
and  as  such  on  that  day  entered  into  a  parol  agreement  with 
Jackson  &  Edwards  whereby  it  was  agreed  that  the  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Company  should  furnish,  at  Lampasas, 
Tex.,  at  the  request  of  the  shippers,  sufficient  cars  to  ship  about 
3.000  head  of  cattle  from  Lampasas  to  Halls  and  Sepulpa,  Ind.  T. 
It  was  agreed  that  the  cattle  should  be  shipped  in  special  solid 
stock  trains,  unmixed  with  other  cars  or  freight,  and  that  each 
train  should  be  drawn  by  a  single  engine — not  to  be  run  as  a 
double-header  train — and  should  make  the  trip  in  27  hours. 
PlaintiflFs  were  the  owners  of  about  2,053  head  of  the  cattle ;  the 
remainder  being  the  property  of  other  persons.  About  the  Uth 
day  of  April  of  that  year  the  shippers  directed  that  the  railroad 
company  should  furnish  them  cars  sufficient  to  ship  about  2,300 
head  of  cattle,  and  on  the  15th  day  of  April  the  railroad  company 
sent  to  Lampasas  two  trains,  of  35  cars  each ;  each  train  being 
drawn  by  two  engines.  The  cars  were  not  bedded  nor  prepared 
for  loading,  which  caused  some  delay  at  Lampasas.  The  shippers 
protested  against  the  use  of  the  double-header  trains,  insisting 
on  the  use  of  one  engine  for  each  train ;  but  the  railroad  company 
persisted  in  using  the  double-header  trains.  The  local  agent  at 
Lampasas  knew  the  terms  of  the  parol  contract  between  Conway 
and  the  shippers,  received  the  cattle,  and  loaded  them  on  the 
cars,  knowing  that  they  were  being  shipped  under  that  agree- 
nient  After  the  cattle  were  loaded  the  agent  presented  to  the 
shippers  30  contracts  for  their  signatures,  each  of  which  con- 
tained the  stipulation  that  each  carrier  mentioned  in  the  contract 
limited  its  liability  to  its- own  line;  the  contract  being  otherwise 
in  the  usual  form  of  such  contracts  of  shipment.  Jackson  & 
Edwards  objected  to  signing  the  contracts,  and  insisted  that  they 
were  shipping  under  the  contract  made  with  Conway;  but  the 
agent  informed  them  that  unless  they  signed  the  contracts  the 
cattle  would  not  be  shipped,  after  which  they  signed  the  contracts 
and  accepted  them  as  part  of  the  parol  contract  and  for  the  pur- 
pose of  securing  the  carriage  on  the  freight  trains  of  themselves 
and  their  men  in  charge  of  the  cattle.  On  the  way  the  railroad 
company  attached  other  cars  to  each  train,  thereby  causing  delay 
and  rough  handling  of  the  cattle.  The  second  train  was  42  hours 
in  making  the  trip,  and  the  cattle  arrived  at  Halls  in  the  night, 
and  were  turned  loose  in  the  open  country,  because  there  were 
no  pens  in  which  to  place  them,  whereby  they  were  injured  to 
the  amount  of  the  verdict.  Conway,  as  live  stock  agent  of  the 
railroad  company,  had  authority  to  make  contracts  for  the  ship- 
ment of  cattle  over  any  part  of  its  line,  and  had  such  authority 
as  was  usually  vested  in  the  local  agent  of  the  railroad  company 
at  a  station. 

The  principal  question  of  law  that  is  involved  in  this  case  is 
whether,  under  the  facts  found  by  the  Court  of  Civil  Appeals, 
Conway,  the  soliciting  agent  of  the  plaintiff  in  error,  or  Curtis, 
the  station  agent  at  Lampasas,  had  authority  to  make  the  parol 
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contract  claimed  by  the  defendant^  in  error.  If  Conway  mad^ 
the  parol  contract  by  authority,  it  matters  not  whether  Curtis  had 
authority  or  not;  and  if  Curtis  had  the  authority  to  make  the 
contract  and  Conway  had  not,  the  contract  would  be  bindings 
under  the  facts  found,  for,  when  Curtis,  knowing  of  the  contract 
and  its  terms,  received  the  cattle  for  shipment  under  the  parol 
agreement  without  objection,  that  contract  became  binding  upon 
the  company  by  reason  of  the  authority  of  Curtis  to  make  it. 
The  Court  of  Civil  Appeals  found  that  Conway  had  all  the  au- 
thority that  a  station  agent  had,  and,  accepting  that  as  a  finding  of 
fact,  we  can  solve  the  legal  question  by  ascertaining  what  author- 
ity Curtis  had. 

The  same  rule  of  law  applies  to  agents  of  railroad  companies 
as  to  agents  of  natural  persons,  which,  applied  to  the  facts  of  this 
case,  is  well  expressed  in  the  following  extract:  "Where  a  rail- 
road company  places  an  agent  in  charge  of  its  business  at  a 
station,  and  empowers  him  to  contract  for  the  shipment  of  freight, 
it  holds  him  out  to  the  public  as  having  the  authority  to  contract 
with  reference  to  all  the  necessary  and  ordinary  details  of  the 
business,  and  within  the  range  of  such  business  he  becomes  a 
general  agent."  5  Am.  &  Eng.  Ency.  Law,  p.  351,  §  13.  Con- 
sistently with  that  general  rule  this  court  has  held  that  the  local 
agent  of  a  railroad  company,  having  the  power  to  contract  for 
the  shipment  of  cattle,  has  also  authority  to  agree  with  the  shipper 
upon  a  time  at  which  the  cars  necessary  for  that  shipment  shall 
be  furnished.  McCarty  v.  Railroad  Co.,  79  Tex.  37,  IS  S.  W. 
164;  Railway  Co.  v.  Hume,  87  Tex.  219,  27  S.  W.  110.  These 
cases  rest  upon  the  well-recognized  rule  of  law  that,  by  confer- 
ring upon  an  agent  express  power  to  do  certain  acts,  the  author- 
ity is  implied  to  do  whatever  may  be  necessary  to  execute  the 
express  power.  It  is  held  in  the  cases  referred  to  that  the  author- 
ity to  contract  for  the  shipment  implied  the  power  to  make  the 
agreement  to  furnish  cars  at  a  given  time.  It  was  necessary  to 
enable  the  agent  to  properly  perform  his  duties.  But  it  has  also 
been  held  that  the  local  agent  of  a  railroad  company  has  no 
authority  to  contract  for  the  furnishing  of  cars  at  a  station 
other  than  his  own,  nor  to  make  any  contract  which  will  bind 
the  company  with  reference  to  freight  to  be  received  at  a  differ- 
ent station.  Railway  Co.  v.  Dinwiddie,  21  Tex.  Civ.  App.  344, 
51  S.  W.  353 ;  Railway  Co.  v.  Belcher,  88  Tex.  549,  32  S.  W.  518. 
The  cases  last  cited  show  that  the  authority  of  Curtis  did  not 
extend  to  the  performance  of  any  act  for  which  he  had  not  ex- 
press authority,  unless  it  was  a  thing  necessary  for  him  to  do  in 
the  execution  of  the  powers  expressly  given. 

It  is  a  general  rule  of  law,  supported  by  the  weight  of  authority 
and  by  sound  reasoning,  that  in  the  absence  of  an  agreement  or 
course  of  business  to  the  contrary  the  initial  carrier  is  bound 
only  to  safely  carry  and  deliver  to  the  next  carrier.  Railway 
Co.  V,  Mfg.  Co.,  16  Wall.  324,  21  L.  Ed.  297:  Railway  Co.  v. 
Pratt,  22  Wall.  124,  22  L.  Ed.  827.  It  logically  follows  that  a 
local  freight  agent  of  a  railroad  company  ordinarily  has  no  au- 
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thorit>'  to  bind  the  corporation  to  carry  freight  beyond  its  line. 
5  Am.  &  Eng.  Ency.  Law,  p.  352,  and  cases  cited  in  note  3.  It 
therefore  follows  that  the  contract  which  is  claimed  to  have  been 
made  to  carry  the  freight  beyond  the  line  of  the  plaintiff  in  error 
was  without  authorit>%  unless  it  shall  be  shown  that  the  railroad 
company  has  engaged  in  carrying  freight  beyond  its  line,  in 
which  event  the  power  might  be  implied  from  the  course  of  busi- 
ness, since  the  local  agent  would  be  authorized  to  contract  for 
the  performance  of  those  things  usually  done  by  the  company. 
But  no  fact  is  found  by  the  Court  of  Civil  Appeals,  nor  is  any 
evidence  pointed  out  by  counsel  for  defendants  in  error,  which 
tends  to  show  such  a  course  of  business.  The  stipulation  in  the 
contract  for  delivery  at  a  certain  time  necessarily  involved  the 
performance  of  it  beyond  the  line  of  the  plaintiff  in  error,  and 
was  therefore  unauthorized  upon  the  facts  which  are  before  us, 
whether  made  by  Conway  or  by  the  local  agent.  It  it  not  neces- 
sar>'  for  us  to  determine  in  this  case  whether  the  local  agent 
might  not  have  contracted  for  the  delivery  of  the  freight  upon 
the  line  of  the  plaintiff  in  error  at  a  given  time.  The  authorities 
are  in  conflict  upon  that  question,  and  we  do  not  find  it  necessary 
to  express  an  opinion  upon  it. 

The  provision  of  the  contract  that  the  cattle  were  to  be  shipped 
in  solid  trains,  without  mixing  other  freight  with  them,  and  also 
that  each  train  should  be  drawn  by  a  single  engine,  must  be  held 
to  be  unauthorized,  and  not  binding  upon  the  railroad  company, 
for  the  same  reasons  which  deny  to  the  local  agent  the  authority 
to  contract  to  furnish  cars  at  another  station.  The  character  of 
the  trains  which  were  to  be  run  in  the  transportation  of  those 
cattle  and  the  number  of  engines  to  be  used  were  matters  under 
the  charge  and  control  of  entirely  different  departments  from  that 
in  which  Conway  or  the  local  agent' of  the  railroad  company  was 
engaged.  It  was  not  necessary,  to  enable  either  Conway  or  Curtis 
to  execute  the  power  of  receiving  and  shipping  the  cattle,  that 
those  cars  should  be  hauled  in  solid  trains  without  other  cars; 
nor  was  it  necessary  to  the  performance  of  this  duty  that  the 
number  of  engines  to  be  used  should  be  restricted  as  was  done 
by  the  contract.  These  subjects  were  as  much  beyond  the  au- 
thority of  the  local  agent  at  Lampasas  as  it  would  have  been  to 
contract  for  the  delivery  of  cars  upon  the  said  line  of  railroad  at 
Temple,  and,  by  the  same  reasoning  upon  which  our  decisions 
rest  which  limit  the  authority  of  the  local  agent  to  his  own  station^ 
his  authority  must  be  limited  to  his  department  of  service. 

The  conclusion  that  we  have  reached  results  in  a  reversal  of 
the  judgment  and  remanding  the  case  for  another  trial.  There 
are  many  assignments  of  error  upon  other  questions  embraced  in 
the  application  of  186  printed  pages,  and  we  do  not  feel  called 
upon  to  discuss  those  questions  in  detail;  but  there  are  some 
assignments  of  error  that  we  think  should  be  examined  and  dis- 
cussed in  view  of  another  trial. 

As  the  measure  of  their  damages,  plaintiffs  claim  the  difference 
between  what  the  cattle  in  their  damaged  condition  would  have 
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sold  for  at  Halls  and  the  sum  they  would  have  broug^ht  if  they 
had  been  transported  with  ordinary  care  and  reasonable  dispatch. 
Plaintiff  Jackson,  bein^  on  the  stand  in  behalf  of  plaintiffs,  testi- 
fied to  what  the  cattle  would  have  been  worth  on  the  market  at 
Halls,  if  delivered  in  gfood  condition,  and  what  they  were  worth 
in  the  condition  in  which  they  were  delivered.     He  stated,  in 
substance  that  he  had  not  known  of    any  cattle  beingf  sold  at 
Halls  or  in  that  vicinity  duringf  the  season,  except  some  of  the 
same  herd  that  he  sold  subsequently,  and  that  he   formed  his 
opinion  of  the  market  value  of  the  cattle  at  Halls  from  the  esti- 
mate of  value  which  the  commission  men  placed  upon  cattle  for 
the  purpose  of  determining^  the  amount  to  be  loaned  on  them. 
After  he  had  thus  testified,  the  defendant  upon  cross-examination 
asked  in  substance  what  he  had  paid  for  the  cattle  when  he  pur- 
chased them  in  Texas,  and  the  cost  of  shipping^  them  to  Halls, 
to  which  the  plaintiffs'  counsel  objected  on  the  ground  that  the 
proposed  evidence  was  immaterial.    The  court  sustained  the  ob- 
jection,  and   the   defendant   has   presented   assignments   which 
challenge  the  correctness  of  that  ruling.     "In  order  to  establish 
the  market  value  at  the  place  of  delivery,  it  was  necessary  that 
the  evidence  should  show  that  cattle  of    like  quality  had  been 
bought  and  sold  at  that  place  during  the  season  in  sufficient 
quantity  and  often  enough  to  show  a  market  value."    2  Suth.  on 
Damages,  p.  1213 ;  Pacific  Express  Co.  v,  Lothrop  (Tex.  Civ. 
App.)  49  S.  W.  898.    The  testimony  of  Jackson  not  only  failed 
to  establish  a  market  value  for  such  cattle  at  Halls  at  the  time  they 
arrived  there,  but  in  fact  showed  that  his  estimate  was  not  based 
upon  any  such  value,  but  upon  the  opinions  of  men  who  were 
not  engaged  in  buying,  but  in  lending  money  upon,  cattle.    The 
rules  of  law  for  ascertaining  damages  are  not  inflexible,  but  the 
-circumstances  of  each  case  must  control.     "Wh'at  is  required  is 
that  reliable  and  satisfactory  evidence  shall  be  produced  from 
M^hich  the  value  of  the  property  in  controversy  may  be  ascertained 
"with  a  reasonable  degree  of  certainty."     3  Sedg.  Dam.  p.  620. 
The  evidence  excluded  fills  the  requirements  of  that  rule,  and 
was  peculiarly  applicable  in  this  case,  and  would  have  furnished  a 
test  of  the  correctness  of  Jackson's  estimate  of  the  value  of  the 
cattle.    The  court  erred  in  excluding  the  evidence. 

The  defendant  offered  to  prove  by  witness  Gravitt  that  in  May, 
1902,  something  like  a  month  after  the  shipment  of  these  cattle 
from  Lampasas,  the  witness  was  in  the  country  near  Lampasas 
from  which  the  plaintiffs  had  purchased  their  cattle,  and  by 
inquiry  of  cattle  raisers  in  that  section  of  the  country  he  learned 
what  the  value  of  cattle  was  in  that  vicinity  in  March  and  April, 
and  that  the  price  had  not  advanced  from  that  time  to  the  time 
when  the  witness  was  making  the  inquiry.  The  defendant  then 
proposed  to  prove  by  the  witness  the  value  of  cattle  so  ascer- 
tained, to  which  counsel  for  plaintiffs  objected,  because  it  was 
hearsay,  and  the  court  sustained  the  objection,  in  which  we  think 
there  was  no  error. 
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There  are  a  number  of  assi^ments  which  we  do  not  discuss, 
because,  under  the  conclusion  reached,  there  is  little  probability 
that  the  same  questions  will  arise  at  a  subsequent  trial.  For  the 
errors  specified  in  this  opinion,  the  judgements  of  the  district 
court  and  Court  of  Civil  Appeals  are  reversed,  and  the  cause  is 
remanded. 


Montgomery  St.  Ry.  Co.  v.  Smith. 

(Supreme  Court  of  Alabama,  Dec.  21,  1905.) 

[39  So.  Rep.  757.] 

Pleading — Disjunctive  Allegations.- — In  an  action  against  a  street 
railway  for  injuries  received  by  plaintiff  through  falling  into  an  ex- 
cavation made  by  defendant  in  a  public  street,  the  first  count  of  the 
complaint  alleged  that  defendant  excavated  its  track  or  dug  a  ditch 
in  the  street,  etc.,  and  that  plaintiff  fell  into  such  excavation  and  was 
injured  in  consequence  of  defendant's  negligence  in  leaving  the  ex- 
cavation without  barricades  or  without  such  other  means  as  are  usual 
to  guard  the  public  at  night  from  falling  into  it,  etc.  The  second  count 
alleged  the  character  of  the  injury  received  and  the  manner  in  which 
it  was  received,  and  averred  that  defendant's  negligence  consisted  in 
leaving  the  excavation  open  without  a  light  or  other  thing  to  give 
warning  thereof.  The  third  count  alleged  the  duty  of  defendant  as 
operator  of  a  street  railway  to  keep  the  part  of  the  street  occupied  by 
its  track  in  a  reasonably  safe  state  of  repair  for  the  safe  passage  oi 
travelers  over  it,  and  alleged  a  negligent  disregard  of  such  duty  by 
permitting  an  excavation  to  remain  in  the  same  unguarded,  without 
lights  or  other  things  to  give  warning  thereof.  The  fourth  count  al- 
leged defendant's  duty  to  keep  that  part  of  the  street  over  which  its 
track  ran  in  safe  repair  for  the  passage  of  travelers  ^nd  a  disregard 
of  the  duty  by  excavating  the  same  and  negligently  failing  to  put  up 
signals  or  lights  on  the  excavation.  The  Hfth  count  set  out  that  it 
was  defendant's  duty  to  keep  the  street  occupied  by  its  tracks  in  rea- 
sonable repair  for  the  safe  passage  of  travelers,  and  that  a  contractor, 
constructing  or  repairing  said  track  for  defendant,  made  an  excavation 
and  negligently  left  it  open  at  night  without  proper  lights  or  safe- 
fHJards.  The  sixth  count  set  forth  a  city  ordinance  requiring  any 
street  railway  company  operating  its  line  within  the  city  to  keep  in 
good  repair  ^11  that  part  of  the  street  occupied  by  its  tracks,  and 
averred  the  operation  by  defendant  of  a  street  railway  company,  etc., 
its  duty  to  keep  the  street  so  occupied,  etc.,  in  reasonable  repair,  and 
that  the  tracks  and  the  street  were  out  of  repair  by  reason  of  a  hole 
negligently  left  open  by  defendant  without  proper  guards,  etc.,  and 
that  olaintiff  fell  in  and  was  injured.  The  seventh  count  set  out  an 
ordinance  granting  to  defendant  the  right  to  operate  and  maintain 
an  additional  track  on  the  street  in  which  the  injury  occurred,  and 
also  another  city  ordinance  requiring  defendant  to  keep  that  part  of 
the  street  whereon  its  track  was  laid  in  good  repair,  and  alleged  a 
breach  of  duty  in  respect  thereto  and  negligence,  etc.  Held,  that  the 
several  counts  were  not  dmurrable  as  charging  disjunctively  two 
causes  of  action. 

Street  Railroads — Defect  in  Streets — Negligence — City  Ordinatices 
—Effect. — The  fact  that  a  street  railway  is  by  city  ordinance  required 
to  keep  that  part  of  the  street  over  which  its  track  passes  in  good 
repair  does  not  make  it  any  the  less  liable  for  negligence  in  leaving 
an  excavation  made  by  it  in  such  street  without  the  usual  safeguards. 

Master  and  Servant — Independent  Contractor — Action—Evidence. 
—Where,  in  ^n  action  against  a  street  railway  for  injuries  received 


132         Vol.  19  R  R  R— Vol.  42  Am  &  Eng  R  Cas,  N  S 

MontATomerj  St.  Ry.  Co.  v.  Smith 

by  plaintiff  through  falling  into  an  excavation  made  by  defendant  in 
a  street  over  which  its  track  passed,  defendant  set  up  that  the  exca- 
vation was  being  made  by  an  independent  contractor  for  whose  neg- 
ligence it  was  not  liable,  and,  further,  that  the  work  was  done  under 
the  supervision  and  direction  of  the  city  engineer,  plaintiff  was  prop- 
erly permitted  to  prove  by  such  city  engineer  that  the  permit  to  do 
the  work  was  secured  by  one  stated  to  be  defendant's  general  man- 
ager. 

Street  Railroads — Repair — City  Ordinance — Construction. — ^A  city 
ordinance,  requiring  any  street  railway  company  operating  a  line 
within  the  corporate  limits  to  keep  in  good  repair  all  that  part  of  the 
street  occupied  by  its  tracks,  includes  additional  tracks  to  be  laid,  as 
well  as  those  already  laid  and  under  operation. 

Same — Taking  Possession  of  Street — Duty  to  Public. — Irrespective 
of  ordinance,  when  a  street  railway  company  takes  possession  of  a 
portion  of  a  public  street  for  the  purpose  of  building  and  operating^  ^ 
railwav  under  its  franchise,  it  necessarily  assumes  a  duty  to  the  pub- 
lic to  keep  that  part  of  the  street  occupied  by  it  free  from  pitfalls  and 
in  a  safe  condition. 

Master  and  Servant — Independent  Contractors — ^Negligence — ^Lia- 
bility of  Employer.''' — A  principal  is  liable  for  the  acts  of  an  independ- 
ent contractor  employed  by  him  where  the  work  to  be  done  is 
intrinsically  dangerous,  however  skillfully  performed. 

Same.* — Where  an  employer  owes  certain  duties  to  third  persons 
or  the  public,  he  cannot  relieve  himself  from  liability  by  committing^ 
the  work  to  a  contractor. 

Street  Railroads — Excavation  in  Street — Injuries-— Action — Instruc- 
tions.— In  an  action  against  a  street  railway  for  injuries  sustained  by 
plaintiff  through  falling  into  an  excavation  made  by  defendant  in  a 
street,  an  instruction  that  if  plaintiff  "on  approaching  the  place  where 
she  sustained  her  injury,  if  there  was  anything,  such  as  debris,  lumber, 
timber,  piles  of  dirt,  etc.,  such  as  was  reasonably  calculated  to  give 
warning  that  the  earth  had  been  excavated  at  that  point,  it  was  then 
her  duty  to  be  on  the  lookout  to  detect  and  avoid  any  such  excava- 
tion, and  if  she  failed  to  do  this,  and  thereby  contributed  to  her  in- 
jury, she  cannot  recover,"  was  properly  refused  as  confusing. 

Trial — Instructions — Province  of  Court. — In  an  action  against  a 
street  railway  for  injuries  sustained  by  plaintiff  through  falling  into 
an  excavation  made  by  defendant  in  the  street,  a  charge  that  there 
was  no  evidence  in  the  case  that  plaintiff  suffered  any  permanent  in- 
jury on  account  of  the  fall  testified  about  was  properly  refused,  as 
the  court  cannot  be  required  to  declare  to  the  jury  that  there  was  no 
evidence  of  a  particular  fact. 

Street  Railroads — Obstruction  in  Street — Liability. — ^The  fact  that 
the  city  engineer  is  overlooking  work  done  by  a  street  railway  in  a 
public  street  in  the  course  of  repairing  its  tracks  does  not  relieve  the 
railway  from  the  duty  resting  on  it  to  keep  such  part  of  the  street  in 
a  safe  condition. 

Trial — Instructions — Confused  or  Misleading  Charge. — In  an  action 
against  a  street  railway  for  injuries  sustained  by  plaintiff  through 
falling  into  an  excavation  made  by  defendant  in  a  public  street,  a 
charge  reading:  "When  I  charge  you  that  the  plaintiff  did  or  failed 
to  do  anything  which  contributed  to  her  injury,  I  do  not  mean  that 
what  she  might  have  done  or  failed  to  do  was  the  sole  cause  of  her 
injury.  It  would  be  sufficient  if  such  conduct  on  her  part  merely 
contributed  to  her  injury  to  prevent  a  recovery  in  her  case" — was 
properly  refused,  as  confusing  and  liable  to  the  construction  that  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  independent  contractors,  see 
foot-notes  appended  to  Arthur  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.),  17 
R.  R.  R.  17,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  17;  P^rrott  v,  Chicago  G. 
W.  Ry.  Co.  (Iowa),  16  R.  R.  R.  253,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  253. 
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court  had  charged  that  plaintiff  had  done  or  failed  to  do  something 
which  contributed  to  her  injury. 

Same — ^Abstract  Charge. — Where,  in  an  action  against  a  street  rail- 
\yav  for  injuries  sustained  by  plaintiff  through  falling  into  an  excava- 
tion made  by  defendant  in  a  public  street,  the  evidence  was  uncontra- 
dicted that  plaintiff  was  crossing  the  street  at  a  regular  crossing  when 
the  accident  occurred,  a  charge  that  "while  a  foot  traveler  on  the  side- 
walks or  on  crosswalks  provided  for  them,  if  they  go  off  the  sidewalks 
or  crosswalks  for  foot  travelers,  it  is  their  duty  to  use  reasonable  care 
to  see  that  the  way  is  clear,"  was  properly  refused  as  abstract. 

Same. — In  an  action  against  a  street  railway  for  injuries  sustained 
by  plaintiff  through  falling  ^t  night  into  an  unlighted  excavation  made 
in  a  public  street  by  defendant,  where  there  was  no  evidence  tending 
to  show  that  any  light  had  been  placed  at  the  excavation  or  that  any 
one  had  extinguished  such  light,  a  charge  that  if  lights  were  placed 
at  the  excavation,  and  they  were  thereafter  extinguished  by  some 
person  unknown  to  defendant  before  the  injury  occurred,  defendant 
was  not  liable,  was  properly  refused  as  abstract. 

Same — Misleading  Charge. — In  an  action  against  a  street  railway 
for  injuries  sustained  by  plaintiff  through  falling  into  an  excavation 
made  by  defendant  in  a  street,  a  charge  that  plaintiff,  while  walking 
along  the  sidewalk  on  the  street,  had  the  right  to  assume  that  the 
sidewalk  was  safe,  but  when  she  stepped  off  the  same  and  into  the 
street  it  became  her  duty  to  use  ordinary  care  to  look  and  see  that  the 
street  was  clear  and  safe,  was  properly  refused,  as  calculated  to  mis- 
lead the  jury  by  giving  the  impression  that  greater  care  was  required 
when  off  the  sidewalk  than  when  on  it. 

Municipal  Corporations — Obstruction  in  Street — Duty  of  Traveler. 
— It  is  not  the  duty  of  a  traveler  in  a  public  street  to  ascertain 
whether  or  not  the  way  is  clear,  though  it  is  his  duty,  after  ascertain- 
ing that  there  is  an  obstruction,  to  exercise  ordinary  care  to  avoid 
injury. 

Damages — Expenses  Incurred — Husband  and  Wife — Credit — Pre- 
sumptions.— In  an  action  against  a  street  railway  for  injuries  to  a 
married  woman,  where  there  was  no  evidence  as  to  whether  credit 
was  given  plaintiff  or  her  husband  for  medical  services,  the  presump- 
tion was  that  the  credit  was  given  to  the  husband. 

Municipal  Corporations — Obstruction  in  Street — Duty  of  Traveler. 
— A  traveler  on  a  public  street,  knowing  of  a  dangerous  excavation 
therein,  or  having  reason  to  believe  that  the  same  exists,  must,  on 
approaching  the  place,  look  for  and  avoid  it  if  possible. 

Appeal  from  City  Court  of  Montgomery ;  A.  D.  Sayre,  Judge. 
'*To  be  officially  reported.*' 

Action  by  Mary  J.  Smith  against  the  Montgomery  Street  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

This  was  a  suit  for  damages  sustained  by  appellee  on  account 
of  the  alleged  negligence  of  the  appellant  in  leaving  a  hole  or 
ditch  open  and  unguarded  on  one  of  the  public  streets  of  Mont- 
gomery, into  which  appellee,  while  crossing  the  street,  fell  and 
sustained  injuries  complained  of.  The  original  complaint  con- 
tained six  counts.  The  first  count  alleges  that  appellant,  through 
and  by  its  servants  and  agents,  excavated  its  track  or  dug  a 
ditch  or  hole  in  the  street  at  the  intersection  of  Washington  and 
Bainbridge  streets  in  the  city  of  Montgomery:  that  said  streets 
were  public  highways  in  the  city  of  Montgomery';  and  that, 
while  \V'alking  along  or  across  said  public  highway  at  a  point 
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where  Washington  crosses  Bainbridge  street,  she  fell  into  said 
excavation  or  ditch  and  was  greatly  bruised  and  injured;  that 
her  injuries  were  suffered  in  consequence  of  the  negligence 
of  defendant,  or  its  servants  or  agents,  in  leaving  said  ditch  or 
hole  without  barricades  or  without  such  other  means  as  are  usual 
and  proper  to  guard  the  public  at  night  from  falling  into  said 
excavation  while  passing  along  said  street.  Demurrers  were  sus- 
tained to  the  second  count,  and  it  went  out.  The  third  count 
contained  practically  the  same  allegations  as  to  the  nature  and 
cause  of  the  injury  as  the  first  count.  Demurrers  were  sustained 
to  the  fourth  count,  and  it  went  out.  Demurrers  were  sustained 
to  the  fifth  count,  and  it  went  out.  The  sixth  count  made  the 
same  allegations  as  to  the  character  of  injury  received  and  the 
manner  in  which  it  was  received,  and  averred  that  the  negligence 
of  the  defendant  or  its  servant  or  agent  consisted  in  leaving  said 
ditch  or  excavation  open  without  a  light  or  other  things  to  give 
warning  thereof. 

The  complaint  was  afterwards  amended  by  adding  the  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  counts.  The  court  gave  the  affirmative  charge  for  the 
defendant  as  to  the  seventh,  ninth,  and  twelfth  counts.  The 
eighth  count  alleged  the  duty  on  appellant,  as  the  operator  of  the 
street  railway  over  the  streets  of  Montgomery  and  at  the  point 
mentioned,  at  the  crossing  of  Washington  and  Bainbridge  streets, 
to  keep  the  part  of  the  street  occupied  by  its  track  in  a  reasonably 
safe  state  of  repair  for  the  safe  passage  of  travelers  over  it,  and 
alleged  a  negligent  disregard  of  this  duty  by  permitting  an  exca- 
vation or  ditch  to  remain  in  the  same  unguarded,  without  lights 
or  other  things  to  give  warning  thereof.  The  tenth  count  alleges 
the  duty  of  appellant  to  keep  the  part  of  the  streets  over  which  its 
said  track  ran  in  safe  repair  for  the  passage  of  travelers  over  it, 
and  a  disregard  of  that  duty  by  excavating  the  same  and  leaving- 
the  excavation  and  negligently  failing  to  put  up  signals  or  lights 
upon  said  excavation.  Count  11  is  practically  the  same  as  the 
tenth  count.  The  thirteenth  count  alleges  the  duty  on  defendant 
to  keep  the  street  occupied  by  its  tracks  in  reasonable  repair  for 
the  safe  passage  of  travelers  over  it,  and  that  a  contractor,  who 
was  constructing  or  repairing  said  track  for  defendant,  made  an 
excavation  and  negligently  left  it  open  at  night,  without  proper 
lights  or  safeguards.  The  fourteenth  count  sets  forth  an  ordi- 
nance of  the  city  of  Montgomery  which  requires  any  street  rail- 
way company,  operating  any  line  of  street  railway  within  the 
corporate  limits  of  the  city  of  Montgomery  or  within  the  police 
jurisdiction  thereof,  to  make  said  track  conform  to  the  grade  of 
the  streets  where  laid,  and  to  keep  in  good  repair  all  that  part 
of  the  street  occupied  by  said  rails  and  tracks  and  for  two  feet 
on  either  side  of  said  track ;  averring  that  the  defendant  operated 
a  street  railway  and  had  a  track  extending  from  Bainbridge  street 
to  Washington  street,  in  the  city  of  Montgomery,  and  alleging 
the  duty  of  appellant  of  keeping  said  streets  so  occupied  by  its 
tracks  and  the  two  feet  on  either  side  thereof  in  reasonable  repair. 
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and  allegfing  that  said  tracks  and  the  street  two  feet  on  either  side 
thereof  were  out  of  repair  by  reason  of  a  deep  hole,  ditch,  or 
gully,  which  had  been  negligently  left  open  by  defendant  with- 
out proper  guards,  lights,  or  covering,  and  that  appellee  fell 
in  and  was  injured.  Count  15  sets  up  an  ordinance  granting  the 
right,  privilege,  power,  and  authority  to  appellant  to  operate  and 
maintain  an  additional  track  on  South  Bainbridge  street,  in  the 
city  of  Montgomery,  and  setting  up  the  further  fact  that  this 
right  ^nd  power  was  subject  to  all  the  conditions,  requirements, 
limitations,  and  regulations  under  which  said  street  railway  is 
now  operating  and  subject  to  any  ordinance  of  the  city  of  Mont- 
gomery now  in  existence  or  which  may  hereafter  be  adopted 
regulating  the  operation  of  street  railways  in  said  city,  and 
averring  that  at  the  time  of  the  approval  of  said  ordinance  there 
was  another  ordinance  of  the  city  of  Montgomery  in  full  force 
and  effect,  setting  out  the  ordinance  set  out  in  the  fourteenth 
count  and  alleging  the  same  breach  of  duty  and  negligence  as 
alleged  in  count  14.  There  was  demurrer  to  all  of  these  counts, 
specif>-in^  many  and  various  grounds  of  demurrer.  The  de- 
murrers w^ere  sustained  as  to  counts  2,  4,  and  5  of  the  original 
complaint,  and  overruled  as  to  the  others. 

It  was  shown  that  the  witness  Ford  was  city  engineer.  He 
was  asked  by  the  plaintiff  "Who  got  the  permit  to  do  this  work 
for  the  city?''  He  answered:  "Mr.  Semmes  and  Mr.  Scott  ap- 
plied for  a  permit  to  fix  the  street.  They  did  not  state  that  the 
permit  was  for  the  Montgomery  Street  Railway.  Mr.  Semmes 
was  its  manager  at  that  time.  I  do  not  know  what  position  Mr. 
Scott  occupied." 

The  court  in  its  oral  charge  to  the  jury  said :  "Ordinarily  an 
irdependent  contractor,  in  the  prosecution  of  the  work  secured 
by  the  contract  between  him  and  his  employer,  being  guilty  of 
negligence,  the  employer  is  not  responsible  for  it.  But  there  is  a 
very  important  modification  of  that  proposition,  which  in  my 
judgment,  as  a  matter  of  law,  takes  it  entirely  out  of  this  case ; 
that  is  to  say,  that,  if  the  work  to  be  done  is  one  which  in  its 
nature  is  intrinsically  or  necessarily  accompanied  with  danger, 
then  the  employer  cannot  put  himself  behind  his  independent  con- 
tractor. In  a  case  of  that  sort,  the  employer  and  the  independent 
contractor  are  both  equally  responsible,  and  the  person  injured 
under  these  circumstances  has  a  right  to  sue  one  or  the  other, 
just  as  he  pleases,  or  to  sue  both  of  them  if  he  pleases,  and,  upon 
establishing  his  case  to  the  reasonable  satisfaction  of  the  jury, 
would  be  entitled  to  the  verdict."  Further  charging  the  jury 
orally,  the  court  said:  "It  was  the  duty  of  this  defendant,  and 
whether  that  duty  arose  out  of  some  rule  at  common  law,  or 
whether  out  of  some  statutory  enactment  of  the  city  council  of 
Montgomery,  it  makes  no  difference,  the  duty  was  the  same ;  and 
it  was  the  duty  of  this  defendant,  if  it  was  operating  and  using 
that  railroad  track  there  in  a  public  highway,  to  keep  so  much  of 
the  highway  as  lay  under  and  between  its  track  in  safe  condition 
of  repair."     Further  charging  the  jury,  the  court  said:  "I  had 
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something^  to  say  to  you  about  this  question  of  independent  con- 
tractor, and  I  stated  certain  propositions,  having  in  mind  the 
idea  that  certain  chargfes  would  be  requested ;  but  I  find  they  have 
not  been.  I  want  to  modify  all  that  I  have  said  to  you  in  regard 
to  that  question  in  thi-s  way :  I  state  to  you  now  that  if  the  work 
required  to  be  done  in  the  repair  and  rebuilding  of  this  road  was 
intrinsically  or  necessarily  accompanied  by  danger  to  pedestrians, 
if  left  unguarded  or  unlighted  or  without  signals  at  night,  if 
you  shall  be  satisfied  from  the  evidence  that  that  is  the  case,  then 
this  defendant  cannot  escape  liability  on  the  ground  that  its  agent 
in  the  rebuilding  or  repairing  of  that  railroad  was  an  independ- 
ent contractor.  Now,  whether  or  not  this  excavation  required  by 
this  work  was  of  that  sort  or  not,  under  the  conditions  which  I 
have  named,  is  a  question  of  fact  which  in  the  present  state  of 
this  case  I  submit  to  you  for  your  determination." 

To  defendant  charges  were  refused  as  follows : 

Charge  1 :  "The  court  charges  the  jury  that  if  tlie  plaintiff,  on 
approaching  the  place  where  she  sustained  her  injury,  if  there  was 
anything,  such  as  debris,  lumber,  timber,  piles  of  dirt,  etc.,  such 
as  was  reasonably  calculated  to  give  warning  that  the  earth  had 
been  excavated  at  that  point  it  was  then  her  duty  to  be  on  the 
looked  to  detect  and  avoid  any  such  excavation,  and  if  she  failed 
to  do  this,  and  thereby  contributed  to  her  injury  she  cannot 
recover." 

Charge  2  was  the  general  affirmative  charge.  Charge  3,  af- 
firmative charge  as  to  fourteenth  count.  Charge  4,  affirmative 
charge  as  to  sixth  count.  Charge  5  was  the  affirmative  charge 
as  to  the  eighth  count.  Charge  7  was  the  affirmative  charge  as 
to  the  tenth  count.  Charge  8  was  the  affirmative  charge  as  to 
the  eleventh  count.  Charge  10,  affirmative  charge  as  to  the 
thirteenth  count.  Charge  11  was  the  affirmative  charge  as  to 
the  fifteenth  count.  Charge  14,  general  affirmative  charge. 
Charge  15,  affirmative  charge  as  to  third  count.  Charge  17, 
affirmative  charge  as  to  the  first  count. 

Charge  6 :  "There  is  no  evidence  in  this  case  that  plaintiff  suf- 
fered any  permanent  injur}^  on  account  of  the  fall  testified  about." 

Charge  13:  "The  court  charges  the  jury  that,  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  the  work  of  constructing 
the  street  railway  track  at  the  intersection  of  Bainbridge  and 
Washington  streets  was  done  under  the  supervision  and  direc- 
tion of  the  city  engineer,  then  the  defendant  would  not  be  liable 
for  any  injury  suffered  by  the  plaintiff  on  account  of  the  injuries 
alleged  in  the  complaint." 

Charge  16:  "When  I  charge  you  that  the  plaintiff  did  or 
failed  to  do  anything  which  contributed  to  her  injury,  I  do  not 
mean  that  what  she  might  have  done  or  failed  to  do  was  the  sole 
cause  of  her  injury.  It  would  be  sufficient,  if  such  conduct  on  her 
part  merely  contributed  to  her  injury,  to  prevent  a  recovery  in 
her  case." 

Charge  18:  "The  court  charges  the  jury  that  while  a  foot 
traveler  upon  the  sidewalks   or  upon  crosswalks  provided   for 
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them,  if  they  go  off  the  sidewalks  or  crosswalks  for  foot  travel- 
ers, it  is  their  duty  to  use  reasonable  care  to  see  that  the  way  is 
dear." 

Charge  19:  "The  court  charg^es  the  jury  that  if  they  are 
reasonably  satisfied  from  the  evidence  that  lights  were  placed  at 
or  near  the  place  where  the  injury  occurred,  by  Timberlake  or 
any  of  his  laborers,  on  the  evening^  of  May  17,  1903,  before  the 
injury  occurred,  and  that  they  were  put  out  thereafter  by  some 
person  unknown  to  the  defendant,  and  not  connected  with  thj 
defendant,  before  the  injury  occurred,  then  the  defendant  would 
not  be  liable/' 

Charge  20:  "The  court  charges  the  jury  that  if  they  are 
reasonably  satisfied  from  the  evidence  that  the  work  of  con- 
structing the  track  at  the  intersection  of  Bainbridge  and  Wash- 
ington streets  was  done  by  one  Timberlake  under  an  independent 
contract  with  the  Montgomery  Street  Railway,  and  that  under 
Said  contract  the  Montgomery  Street  Railway  had  no  right  or 
ai:thority  to  direct  the  manner  of  the  work,  or  to  hire  or  dis- 
charge the  laborer,  or  to  do  anything  except  to  inspect  and  pay 
for  the  work  when  completed,  then  the  jury  should  find  the 
verdict  for  the  defendant." 

Charge  21 :  **The  court  charges  the  jury  that  the  plaintiff, 
while  walking  along  the  sidewalk  on  Bainbridge  street,  had  the 
nght  to  assume  that  the  sidewalk  was  safe ;  but  when  she  stepped 
oft  the  sidewalk  into  the  street  in  Washington  street,  it  became 
her  dut>'  to  use  ordinary  care  to  look  and  see  that  the  street  was 
ciear  and  safe." 

Charge  22:  "The  court  charges  the  jury  that  it  is  the  duty  of 
any  person  walking  along  the  highway  to  use  ordinary  care  to 
ascertain  whether  or  not  the  way  is  clear." 

Charge  23 :  "The  court  charges  the  jury  that  if  they  believe 
tbe  evidence  the  plaintiff  is  not  entitled  to  recover  anything  for 
doctor's  bill  or  medical  attendance." 

Charge  24:  "The  court  charges  the  jury  that  the  work  of 
constructing  the  track  of  defendant  company  at  the  place  testified 
about  was  not  in  itself  intrinsically  dangerous." 

Charge  25:  "The  court  charges  the  jury  that  if  there  was 
sufficient  light,  from  the  street  lights  or  otherwise,  so  that  any 
dangerous  or  unsafe  excavation  in  the  street  at  the  intersection 
oi  Washington  and  Bainbridge  streets  would  have  been  revealed 
by. said  lights,  and  they  shall  believe  from  the  evidence  that 
Mrs.  Smith  knew  the  place  in  question  or  had  reason  to  believe 
that  it  did  exist,  then  it  was  her  duty  under  the  law  to  be  on  the 
lookout  to  watch  to  detect  it  and  avoid  it,  and  if  she  failed  so  to 
do  and  thereby  contributed  to  her  injur>-,  she  cannot  recover." 

There  was  judgment  for  plaintiff  in  the  sum  of  $858. 

Steiner,  Crum  &  Weil,  for  appellant. 
Hill,  Hill  &  Whiting,  for  appellee. 

Simpson,  J.  This  was  a  suit  brought  by  the  appellee  against 
the  appellant  for  damages  claimed  to  have  resulted  from  injuries 
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received  by  her  in  falling  into  an  excavation  which  had  been 
made  upon  one  of  the  streets  of  Montgomery  in  the  work  of 
changing  the  tracks  of  appellant.  The  demurrers  to  counts  1,  3, 
6,  8,  10,  11,  13,  14,  and  IS  were  properly  overruled.  Said  counts 
do  not  charge  disjunctively  two  causes  of  action.  Highland 
Avenue  &  Belt  Ry.  Co.  v.  Miller,  120  Ala.  535,  24  South.  955. 
Nor  were  said  counts  liable  to  the  further  objection  that  the  city 
ordinance  could  not  create  a  civil  right  based  on  the  negligence 
of  one  failing  to  obey  it.  The  fact  that  the  city  required  the 
defendant  to  keep  the  street  in  repair  did  not  make  it  any  the 
less  liable  for  negligence  in  leaving  an  excavation  without  the 
usual  safeguards. 

The  question  to  the  witness  Ford  as  to  who  got  the  permission 
to  make  the  excavation,  and  the  answer  thereto,  were  properly 
admitted,  as  it  was  a  proper  circumstance  to  go  to  the  jury,  in 
order  to  determine  whether  the  defendant  was  the  party  having 
the  work  done;  and,  while  the  answer  may  not  prove  the  fact 
conclusively,  it  was  proper  evidence  for  the  jury.  Semmes  being;- 
stated  to  be  the  general  manager  of  the  defendant  company,  and 
the  witness  stating  that  he  did  not  know  what  position  Scott 
occupied,  the  evidence  as  to  Semmes  was  clearly  admissible,  and 
he  could  not  answer  the  question  without  including  Scott. 

There  was  no  error  in  admitting  the  city  ordinance  in  evidence. 
Elyton  Land  Co.  v.  Mingea,  89  Ala.  522,  530,  7  South.  666.  On 
the  same  authority  we  hold  that  there  was  no  error  in  permitting 
the  introduction  of  section  767  of  the  City  Code.  The  ordinance 
was  sufficiently  proved.  Code  Ala.  1896,  §  1822.  It  cannot  be 
said  that  this  ordinance  related  only  to  the  tracks  already  laid  and 
being  operated,  and  not  to  additional  tracks  to  be  laid.  When- 
ever the  street  car  company  took  possession  of  that  portion  of 
the  street  for  the  purpose  of  laying  a  track,  it  was  ^'occupied 
by  it" ;  and,  even  if  so  strict  a  construction  as  the  appellant  con- 
tends for  could  be  adopted,  the  evidence  in  this  case  shows  that 
the  cross-ties  and  tracks  were  laid  at  the  point  where  complainant 
fell,  and,  irrespective  of  the  ordinance,  when  a  street  railway 
company  takes  possession  of  a  portion  of  the  street  for  the  pur- 
pose of  building  and  operating  a  railway  under  a  franchise,  it 
necessarily  assumes  the  duty  to  the  public  to  keep  that  part  of 
the  street  occupied  by  it  free  from  pitfalls,  in  such  condition  as 
not  to  be  dangerous  to  the  traveling  public.  27  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  p.  39;  Nellis,  Street  Railway  Accident 
Law,  p.  490;  Nellis,  Street  Surface  Railways,  p.  260;  Id.  p. 
263,  §  15. 

The  cases  referred  to  in  the  latter  part  of  the  opinion  in  the 
case  of  North  Birmingham  Railway  Co.  v,  Calderwood,  89  Ala. 
256.  7  South.  360,  18  Am.  St.  Rep.  105,  to  the  effect  that  a  city 
ordinance  will  not  be  permitted  to  create  a  civil  right  in  favor 
of  third  persons,  based  on  the  evidence  of  one  failing  to  obey  it, 
has  no  application  to  the  present  case.  Those  were  cases  based  on 
a  city  ordinance  requiring  parties  to  remove  snow  from  the  side- 
walk abutting  their  premises,  and  the  reason  given  for  nonlia- 
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bility  was  that  the  defendant  had  no  agency  in  placing  the  snow 
there  and  the  requirements  of  the  ordinance  were  merely  to  force 
the  property  owner  to  perform  a  duty  which  devolved  on  the  city 
itself,  and  authorizing  the  city  to  do  it  at  his  expense  if  he  failed. 
The  distinction  was  drawn  in  those  cases  between  such  a  case 
and  one  in  which  the  defendant  had  created  the  nuisance  himself. 
Flvnn  z\  Canton,  17  Am.  Rep.  603,  612,  613 ;  Heeney  v.  Sprague, 
23  Am.  Rep.  502,  507 ;  Kirby  v.  Boylston,  74  Am.  Dec.  682.  On 
the  other  hand,  our  own  court  has  held  that  a  failure  to  comply 
with  the  requirements  of  a  city  ordinance  which  is  reasonable  is 
per  se  negligence.  S.  &  N.  Ala.  Ry.  Co.  v.  Donovan,  84  Ala. 
141,  147,  4  South.  142.  This  is  not  a  liability  on  the  contract 
made  with  the  city,  but  a  liability  for  a  tort  committed,  under  the 
license  of  the  contract,  which  has  resulted  in  injury  to  anothen 
EKton  Land  Co.  z\  Mingea,  89  Ala.  530,  7  South.  666. 

That  part  of  the  oral  charge  marked  "A,"  in  connection  with 
the  modification  of  it  subsequently  made,  was  not  erroneous,  but 
tor  a  reason  a  little  different  from  that  given  by  the  court.  Ac- 
cording to  the  authorities  there  are  two  exceptions  to  the  general 
rule  as  to  the  nonliability  of  the  principal  for  the  acts  of  an  in- 
dependent contractor;  the  first  being,  as  stated  by  the  court, 
where  the  work  to  be  done  is  "intrinsically  dangerous,  however 
skillfully  performed,"  and  the  second,  where  the  "employer  owes 
certain  duties  to  third  persons  or  the  public,"  in  which  case  "he 
cannot  relieve  himself  from  liability,  to  the  extent  of  that  duty,  by 
committing  the  work  to  a  contractor."  Woods'  Master  &  Servant 
(2d  Ed.)  p.  616,  §  316;  Mayor  &  Aldermen  of  Birmingham  v. 
McCarv',  84  Ala.  472,  4  South.  630.  See,  also,  the  able  and  ex- 
haustive discussion  of  this  principle  by  Parker,  C.  J.,  in  Deming 
V.  Terminal  Ry.  of  Buffalo,  169  N.  Y.  1,  61  N.  E.  983,  88  Am. 
St.  Rep.  521,  in  which  the  Chief  Justice  states  that  a  railroad 
company,  "having  accepted  the  privileges  and  benefits  conferred 
upon  it,  *  *  *  necessarily  took  with  them  all  the  obligations 
and  liabilities  in  respect  to  the  highway  which  its  absolute 
dominion  over  it  for  the  purpose  of  carrying  it  across  the  rail- 
road track  made  necessary,  among  which  was  the  duty  of  so 
guarding  the  obstructions  to  the  highway  which  were  made 
under  its  direction  as  to  save  passers-by  from  injury."  As  be- 
fore stated,  in  the  case  now  before  the  court  the  defendant  owed 
a  duty  to  the  public  to  keep  the  part  of  the  street  occupied  by  it 
in  a  safe  condition,  and  it  could  not  escape  liability  by  committing 
the  work  to  a  contractor.  This  principle  differentiates  this  case 
from  that  of  Chattahoochee  &  Gulf  Ry.  v.  Behrman,  136  Ala. 
508,  35  South.  132,  where  the  injury  was  to  a  private  lot,  and 
also  from  the  case  of  Massey  v.  Oates  (Ala.)  39  South.  142, 
where  the  owner  was  a  private  citizen  owing  no  special  duty  to 
the  public  to  keep  the  street  in  repair.  In  that  case,  also,  Mc- 
Clellan,  C.  J.,  in  referring  to  the  first  exception,  draws  a  distinc- 
tion between  a  case  like  that,  where  the  injury  resulted,  not  from 
doing  of  the  thing  which  the  contractor  had  been  employed  to 
do,  and  a  case  like  this,  where  injury  resulted  from  the  thing 
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which  the  contractor  had  been  employed  to  do,  to  wit,  to  digf  the 
excavation  in  the  street.    Massey  v,  Oates,  supra. 

Charge  1,  requested  by  the  defendant,  was  properly  refused. 
It  was  confusing^.  There  was  no  error  in  refusing  to  give  the 
general  charge  requested  by  the  defendant.  From  what  has  been 
said  as  to  the  liability  of  the  defendant  to  keep  the  place  in  ques- 
tion in  safe  condition,  the  affirmative  charges,  requested  as  to 
counts  1,  3,  6,  8,  10,  11,  13,  14,  and  15,  respectively,  were  prop- 
erly refused.  Under  the  principles  declared  the  contractor  was 
the  agent  of  the  defendant. 

Charge  6,  requested  by  the  defendant,  was  properly  refused. 
The  court  cannot  be  required  to  declare  to  the  jury  that  there  was 
no  evidence  of  a  particular  fact.  Jefferson  v.  State,  110  Ala. 
89,  92,  20  South.  434. 

Charge  13,  requested  by  the  defendant,  was  properly  refused. 
The  fact  that  the  city  engineer  might  have  been  looking  after  the 
work  did  not  release  the  defendant  from  the  duty  resting  upon 
it  to  keep  that  part  of  the  street  in  safe  condition. 

Charge  16,  requested  by  the  defendant,  was  properly  refused. 
It  was  calculated  to  confuse  the  jury.  It  was  liable  to  the  con- 
struction that  the  court  had  charged  them  that  the  plaintiff  had 
done  or  had  failed  to  do  something  which  contributed  to  her 
injury. 

Charge  18  was  properly  refused.  It  was  abstract,  because  the 
evidence  was  not  contradicted  that  the  plaintiff  was  crossing  the 
street  at  a  regular,  crossing  when  the  acci'dent  occurred. 

Charge  19  was  properly  refused.  There  was  no  evidence  tend- 
ir*g  to  show  that  any  light  had  been  placed  at  the  place  that 
evening,  or  that  any  one  had  extinguished  any  of  them.  The 
man  whom  Timberlake  said  he  had  employed  to  put  lights  on  the 
work  generally  was  not  produced.  Timberlake  himself  could 
not  say  they  were  there,  and  if  they  had  been  there  and  extin- 
guished the  lanterns  still  would  have  been  there.  The  charge 
v;as  abstract. 

Charge  20  was  properly  refused,  as  the  principle  referred  to 
does  not  apply  where  the  duty  rests  on  the  defendant  to  keep  the 
place  in  a  safe  condition,  as  heretofore  shown. 

Charge  21  was  properly  refused  for  the  reason  given  as  to 
charge  18,  and  because  it  was  calculated  to  mislead  the  jury  by 
making  the  impression  that  greater  care  was  required  when  off 
the  sidewalk  than  when  on  it.  "The  doctrine  of  heedlessness  and 
inattention,  as  generally  understood,  by  neglect  to  use  reasonable 
care,  does  not  arise  when  a  person  has  the  legal  right  to  presume 
that  he  may  proceed  with  safety,  and  no  facts  or  circumstances 
are  brought  to  his  notice  calculated  to  excite  attention  or  care. 
A  person  traveling  on  the  sidewalk  of  a  municipal  corporation  in 
daytime  is  not  required  to  be  on  the  lookout  for  obstructions,  nor 
is  he  required  to  feel  his  way  at  night.  He  may  assume  that  they 
are  in  proper  condition  for  public  travel."  ^layor  &  Aldermen 
of  Birmingham  v.  Tayloe,  105  Ala.  178,  16  South.  576. 

Charge  22,  requested  by  the  defendant,  was  properly  refused 


Vol  19  R  R  R— Vol  42  Am  &  Exc  R  Cas^  N  S         141 

Log'aii  V.  Old  Colony  St.  fty,  Co 

for  the  same  reason.  As  shown  bv  said  authority,  it  is  not  the 
diit>'  of  a  traveler  to  "ascertain  whether  or  not  the  wav  is  clear," 
though  it  is  his  duty,  after  ascertaining  that  there  is  an  obstruc- 
tion, to  exercise  ordinar>'  care  to  avoid  injury. 

Char^  23  should  have  been  given.  The  evidence  does  not 
show  whether  the  credit  was  given  to  the  husband  or  to  the  wife, 
and  in  the  absence  of  proof  the  presumption  is  that  the  credit  was 
pven  to  the  husband. 

Charge  25,  requested  by  the  defendant,  should  have  been  given. 
If  the  plaintiff  knew  of  the  dangerous  excavation  in  the  street,  or 
h£d  reason  to  believe  that  it  existed,  it  was  her  duty,  on  approach- 
ing the  place,  to  look  for  it  and  to  avoid  it. 

The  judgment  of  the  court  is  reversed,  and  the  cause  re- 
manded. 

Hahalson,  Tyson,  and  Anderson,  JJ.,  concur. 


Logan  v.  Old  Colony  St.  Ry.  Co. 
White  v.  Same. 

(Snpreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  3,  1006.) 

[76  N.  E.  Rep.  510.] 

Street  Railroads — Injuries  in  a  Collision — Contributory  Negli- 
gence.*— It  is  not  negligence  as  a  matter  of  law  to  drive  s^  team  so 
near  a  street  car  track  that  a  car  going  in  the  same  direction  wifl 
collide  with  it. 

Same — Negligence — Question  for  Jury. — In  an  action  against  a 
street  railway  company  for  injuries  sustained  in  a  collision  with  a 
street  car,  evidence  examined,  and  held,  that  the  question  of  the  neg- 
ligence of  the  motorman  was  for  the  jury. 

Exceptions  from  Superior  Court,  Suffolk  County;  Wm.  Scho- 
field,  Judg^e. 

Consolidated  actions  by  Charles  J.  Logan  and  by  Fergus  J. 
White  against  the  Old  Colony  Street  Railway  Company.  There 
was  a  verdict  for  plaintiff  in  each  case,  and  defendant  brings 
exceptions.    Exceptions  overruled. 

Fredk.  /.  Daggett  and  Jos,  E,  Young,  for  plaintiffs. 
Henry  F,  Hurlburt  and  Damon  E.  Hall,  for  defendant. 

Morton,  J.  These  two  actions  were  tried  together.  That  by 
Logan  is   for  personal   injuries.     That  by   White   for   injuries 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  driving  other  vehicles  on  streets  in  which  street  cars  are 
operated,  see  foot-notes  appended  to  McCarthy  v.  Boston  Elev.  Ry. 
Co.  (Mass.),  17  R.  R.  R.  856,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  856;  foot- 
notes appended  to  M^rden  v.  Portsmouth,  etc.,  St.  Ry.  (Me.),  17  R.  R 
R.  821,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  821;  Riley  v.  Shreveport  Trac- 
tion Co.  (La.),  16  R.  R.  R.  785,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  785; 
Wood  V,  Boston  Elev.  Ry.  Co.  (Mass.),  16  R.  R.  R.  475,  39  Am.  & 
Eng.  R.  Gas.,  N.  S.,  475. 
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to  the  horses,  harnesses,  and  waggon.  The  accident  occurred  on 
Coddinfjfton  street,  in  Quincy,  at  about  half  past  7  in  the  evening- 
of  October  3,  1902,  and  was  caused  by  a  rear-end  collision  be- 
tween the  team  belong^ing  to  the  plaintiff  White,  which  Logfan 
was  driving,  and  a  car  of  the  defendant  company.  The  usual 
questions  of  due  care  on  the  part  of  the  plaintiff  and  of  negli- 
gence on  the  part  of  the  defendant  are  presented.  There  was  a 
verdict  for  the  plaintiff  in  each  case,  and  the  cases  are  here  on 
exceptions  by  the  defendant  to  the  refusal  of  the  court  to  rule  as 
requested,  and  to  such  portions  of  the  charge  as  were  inconsistent 
therewith. 

It  would  serve  no  useful  purpose  to  attempt  to  review  and 
analyze  all  of  the  testimony,  and  we  content  ourselves  with  a 
brief  summary  and  with  saying  that  we  think  that  there  was 
evidence  for  the  jury  on  both  questions.  It  was  for  the  jury, 
taking  all  of  the  circumstances  into  account,  the  kind  of  nig^ht, 
whether  cloudy  and  misty  or  not,  the  manner  in  which  Logan 
was  driving,  his  knowledge  or  want  of  knowledge  of  the  road 
and  of  the  running  of  the  cars,  the  extent  to  which  he  had  a  right 
to  rely  upon  the  signals  of  the  motorman,  his  own  condition  from 
the  want  of  sleep,  and  such  other  matters  as  they  deemed  bore 
upon  the  issue,  to  say  whether  Logan  was  or  was  not  in  the 
exercise  of  due  care.  It  could  not  be  ruled  as  matter  of  law  that 
he  was  not,  or  that  it  was  negligence  on  his  part  for  him  to  allow 
his  team  to  be  so  near  the  track  that  a  car  going  in  the  same 
direction  would  collide  with  it.  Vincent  v.  Norton  &  Taunton 
St.  Ry.,  180  Mass.  104,  61  N.  E.  822. 

There  tvas  evidence  tending  to  show  that  the  wagon  was  loaded 
with  12  piles,  each  from  25  to  30  feet  long,  and  that  the  car 
struck  the  wagon  with  such  force  as  to  bend  the  axle  and  drive 
the  wheel  up  against  the  body  of  the  wagon  and  shove  the  wagon 
along  about  12  feet,  making  gouges  in  tiie  road ;  that  the  wagon 
was  a  heavy  two-horse  caravan,  15  or  16  feet  long,  and  about  7 
feet  wide,  and  12  feet  to  the  highest  point  of  the  load;  that  the 
place  of  the  accident  was  level  and  the  road  straight  in  the  direc- 
tion from  which  the  car  came  for  several  hundred  feet,  and  that 
no  gong  was  rung  after  passing  Newcomb  street,  which  was 
several  hundred  feet  away,  till  just  as  the  collision  occurred. 
There  was,  on  the  other  hand,  testimony  tending  to  show  that  the 
car  was  going  at  a  much  less  rate  of  speed  than  the  force  of  its 
impact  with  the  wagon  would  seem  to  indicate ;  that  the  night  was 
dark  so  that  objects  could  only  be  seen  at  a  comparatively  short 
distance;  and  that  the  motorman  did  all  that  he  could  to  avoid  a 
collision,  as  soon  as  he  saw  the  wagon.  Whatever  the  weight  of 
the  evidence  may  have  been,  it  was  for  the  jury  to  say,  we  think, 
taking  all  the  circumstances  into  account,  whether  there  was  or 
was  not  negligence  on  the  part  of  the  motorman.  We  see  i}o 
error  in  the  manner  in  which  the  court  dealt  with  the  case. 

Exceptions  overruled. 
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Glenn's  Adm  r  v,  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Feb.  14,  1906.) 

[90  S.  W.  Rep.  975.] 

Railroads — ^Trespasser  on  Track — Notice  to  Sution  Agent — ^Agent's 
Negligence.* — ^Where  a  station  agent  was  notified  that  a  trespasser, 
in  a  stsite  of  helpless  intoxication,  was  on  the  track  ahead  of  a  train 
then  standing  at  the  station,  the  agent's  failure  to  notify  the  opera- 
tives of  the  train  rendered  the  company  liable  for  the  trespasser's 
death. 

Appeal  from  Circuit  Court,  Gallatin  County. 
"Xot  to  be  officially  reported." 

Action  by  George  Glenn's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

£.  H.  Winn,  /.  L.  Vest,  and  /.  G,  Tomlin,  for  appellant. 
Benjamin  D.  WarHeld  and  John  S.  Gaunt,  for  appellee. 

OHear,  J.  The  plaintiff,  administrator  of  George  Glenn,  de- 
ceased, in  a  petition  filed  in  the  Gallatin  circuit  court  against  the 
Louisville  &  Nashville  Railroad  Company,  charges  that  in  Feb 
n^ary,  1904,  on  a  day  named,  the  deceased,  while  in  a  state  of 
helpless  intoxication,  wandered  upon  the  track  of  defendant's 
line  of  railway  in  Gallatin  county  a  few  minutes  before  a  train 
was  due  to  pass  at  Sparta  Station,  at  which  station  the  train 
stopped;  that  appellee's  station  agent  at  that  station  was  notified 
ot  the  fact  that  decedent  was  then  on  appellee's  line  of  railway  in 
a  helpless,  drunken  condition,  75  yards  ahead  of  the  train,  and 
that  he  received  such  notice  before  the  train  came  to  a  stop  at 
that  station ;  that  it  stopped  there  for  one  minute  before  passing 
on,  but  that  the  agent  failed  to  give  notice  to  those  in  charge  of 
the  train  that  decedent  was  then  on  the  railway ;  that,  had  he  done 
so,  the  train  could  have  been  stopped  without  damage  or  loss  to 
appellee  or  to  its  passengers,  and  the  life  of  the  decedent  could 
have  been  saved ;  but  that,  having  failed  to  give  such  notice,  the 
engineer  of  the  train,  being  in  ignorance  of  the  facts,  ran  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  and  licensees  on  railroad  tracks,  see  foot-notes  appended 
to  Barmore  v.  Vicksburg,  etc.,  Ry.  Co.  (Miss.),  17  R.  R.  R.  841,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  841;  Engelking  v.  Kansas  City,  etc.,  R. 
Co.  (\ro.),  17  R.  R,  R.  800,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  800;  Gil- 
liam V.  Texas  &  P.  Ry.  Co.  (La.),  17  R.  R.  R.  786,  40  Am.  &  Eng.  R. 
Cas..  X.  S.,  786;  Ray  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  17 
R.  R.  R.  779,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  Seaboard 
&  R,  R.  Co.  V.  V^ughan's  AdmV  (Va.),  17  R.  R.  R.  600,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  600;  foot-notes  appended  to  Hamlin 
r.  Columbia  &  P.  S.  R.  Co.  (Wash.).  17  R.  R.  R.  1,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  1;  St.  Louis  S.  W.  Ry.  Co.  v.  Purcell  (C.  C.  A.), 
16  R.  R.  R.  779,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  Ayers  v.  Wabash 
R.  Co.  (Mo.),^6  R.  R.  R.  470.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  470; 
Clcmans  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  16  R.  R.  R.  413,  39 
Am.  &  Eng.  R.  (^s.,  N.  S.,  413. 
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train  ag^ainst  and  over  the  decedent  and  killed  him.    A  demurrer 
was  sustained  to  the  petition,  and  it  was  dismissed. 

The  court  is  of  the  opinion  that  the  petition  stated  a  cause  of 
action.     Although   George   Glenn  was   admittedly   a  trespasser 
upon  appellee's  railway  track  and  right  of  way  at  the  time   he 
was  injured,  yet,  with  knowledge  of  his  peril  and  condition,  ap- 
pellee should  not  have  injured  him,  if  it  could  have  avoided  it. 
Notice  to  its  station  agent  at  Sparta  was  notice  to  appellee  of 
the  fact  of  decedent's  perilous  position.    It  was  his  duty  to  have 
notified  the  other  employees  of  the  company  in  charge  of  the 
train,  if  he  had  such  notice.     This  the  petition  shows  he  could 
have  done.     Failing  to  do  so,  the  company  is  liable  as  though 
tlie  engineer  in  charge  of  the  train  had  known  the  same  fact  in 
time  to  have  avoided  the  injury.    A  corporation  doing  business 
of  the  nature  of  that  done  by  appellee  necessarily    must    act 
through  numerous  agents.    Notice  to  any  one  of  such  agents  in 
the  line  of  his  employment  is  notice  to. the  principal,  because  the 
principal  has  chosen  to  do  this  business  at  that  point  by  that 
agent.     Such  agent's  knowledge,  obtained  while  on  duty  and  in 
the  course  of  his  employment,  which  it  was  proper  and  possible 
for  the  agent  to  have  used  to  save  human  life  or  property  in  peril 
from   the  master's   train,   must  be   deemed   knowledge   of   the 
m.aster.     Indeed,  the  knowledge  of  such  an  agent,  situated  as 
this  one  was,  was  a  more  practicable  way  of  getting  the  informa- 
tion to  the  proper  person  than  if  it  had  been  communicated  that 
moment  to  the  president  of  the  company,  for  this  agent  was  in  a 
position  where  he  could  have  communicated  it  to  the  engineer  or 
conductor  in  charge  of  the  train  before  it  passed  over  the  spot 
where  the  helpless  person  was,  and  it  was  as  much  his  duty  to 
communicate  it  as  if  it  had  been  the  company's  property  that  was 
in  peril,  instead  of  the  life  of  a  stranger,  at  the  hands  of  the 
company. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  petition. 


ViCKSBURG,  S.  &  P.  Ry.  Co.  v,  Barmore. 

(Supreme  Court  of  Mississippi,  Feb.  5,  1906.) 

[39  So.  Rep.  1013.] 

Railroads — Operation — Accident  to  Person  on  Track — ^Contributory 
Negligence — ^Willful  Injury.* — Where  plaintiff  was  injured  by  the 
gross  negligence  of  an  employee  of  defendant,  who,  knowing  plain- 
tiff's perilous  situation  on  a  railroad  track,  Wc^ntonly  ran  over  him 
with  a  railroad  tricycle,  the  contributory  negligence  of  plaintiff  is  no 
defense. 

♦See  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Evans  (Ark.), 
16  R.  R.  R.  788,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  foot-note  appended 
to  Rapp  V.  St.  Louis  Transit  Co.  (Mo.),  16  R.  R.  R.  419,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  419;  foot-notes  appended  to  Yeaton  v.  Boston  & 
M.  R.  R.  (N.  H.),  17  R.  R.  R.  160,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  160. 
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Appeal  from  Circuit  Court,  Warren  County ;  O.  W.  Catchings, 
Judfife. 

Suit  by  Thos.  B.  Barmore  against  the  Vicksburg,  Shreveport 
&  Pacific  Railway  Company  for  danjages  for  personal  injuries. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

For  a  full  statement  of  the  facts,  see  38  South.  210  et  seq. 

McWillie  &  Thompson,  for  appellant. 
McLaurin,  Armistead  &  Brien,  for  appellee. 

Truly,  J.  We  adhere  in  every  particular  to  the  opinion  of 
the  court  delivered  in  this  case  on  the  former  appeal.  85  Miss. 
426.  38  South.  210.  It  is  sound  both  in  principle  and  policy. 
So  adhering,  nothing  remained  for  the  trial  court  to  determine 
upon  practically  the  same  testimony,  except  the  fact  of  the  in- 
jur}' and  the  amount  of  damage  inflicted  upon  the  appellee.  The 
trial  judge  correctly  interpreted  the  opinion  of  the  court,  and  the 
instructions  granted  were  in  perfect  harmony  therewith.  The 
jurv%  being  governed  by  the  overwhelming  preponderance  of  the 
evidence,  found  that  appellee  was  injured  by  the  gross  negligence 
of  an  employee  of  appellant  who,  knowing  appellee's  perilous 
situation,  wantonly  ran  the  tricycle  against  him  and  caused  the 
injur>'^  complained  of.  This  being  true,  contributory  negligence 
would  constitute  no  defense.  So  expressly  decided  on  former 
appeal.  See  last  clause  of  opinion.  But,  aside  from  this,  the 
record  contains  no  evidence  on  which  to  predicate  the  defense  of 
contributory  negligence. 

We  find  no  error  of  law,  and  the  judgment  is  affirmed. 


Lake  Shore  &  M.  S.  Ry.  Co.  v,  Barnes. 

(Supreme  Court  of  Indiana,  Jan.  24,  1906.) 
[76  N.  E.  Rep.  629.] 

Railroads — CroMing  Accident — Speed — Ne^ligence.^ — ^Thcre  beingr 
no  statute  regulating  the  rate  of  speed  at  which  a  railroad  train  may 
pass  over  a  highway  crossing  in  the  country,  it  is  not  negligence  per  se 
for  such  railroads  to  run  their  trains  over  country  crossings  at  any 
speed  they  choose  consistent  with  the  safety  of  the  persons  and  prop- 
erty in  their  charge. 

Same — Extrahazardous  Crossing — Personal  Injuries — Complaint. — 
A  complaint,  in  an  action  for  injuries  to  plaintiff  at  a  railroad  crossing, 
charging  that  defendant  negligently  ran  its  tr^in  over  the  Michigan 
road  crossing,  situated,  etc.,  at  a  reckless  and  dangerous  rate  of  speed, 
without  making  any  attempt  to  stop  or  check  the  train,  and  that  such 
road  was  at  the  time  the  main  highway  between  two  places,  and  that 
a  great  many  persons  were  constantly  traveling  thereon  and  crossing 
the  track,  was  insufficient  to  characterize  the  crossing  as  so  extra- 
hazardous as  to  require  the  railroad  company  to  restrict  the  speed 
of  its  trains  in  passing  over  the  same. 

Appeal — Pleading— Demurrer — Harmless    Error. — Where     evidence- 

*Sec  foot-notes  appended  to  Vizacchero  v.  Rhode  Island  Co.  (R.  I.),. 
14  R.  R.  R.  172,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 

19  S  R  R— 10 
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was  admitted  to  support  4  cause  of  action  alleged  in  a  paragraph  of 
the  complaint  to  which  a  demurrer  had  been  erroneously  overruled, 
the  judgment  in  favor  of  plaintiff  cannot  stand,  unless  it  affirmatively 
appears  to  have  been  founded  on  the  good  count  alone. 

Appeal  from  Circuit  Court,  La  Porte  County ;  Jno.  C.  Richter, 
Judge. 

Action  by  Jennie  Barnes  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  Appellate  Court,  as  au- 
thorized by  Burns'  Ann.  St.  1901,  §  1337u.    Reversed. 

Miller,  Drake  &  Hubbell,  for  appellant. 
Jos.  G,  Orr,  for  appellee. 

Hadley,  y.  Suit  by  appellee  for  personal  injuries  received  at 
a  railroad  crossing,  alleged  to  have  been  caused  by  the  appellant's 
negligence.  Upon  issues  joined  there  was  a  verdict  and  judg-- 
ment  for  the  plaintiff,  from  which  the  defendant  appeals. 

The  complaint  is  in  two  paragraphs.  The  first  charges  that 
the  defendant  negligently  ran  its  train  of  cars  over  the  grade 
crossing  at  the  Michigan  road,  situate  200  feet  east  of  the  east 
corporation  line  of  the  town  of  New  Carlisle,  at  the  dangerous 
speed  of  50  miles  an  hour,  without  sounding  the  engine  whistle, 
or  ringing  the  bell,  or  otherwise  warning  the  plaintiff  of  the 
approach  of  said  train.  In  the  second  paragraph  the  negligence 
charged  is  that  the  defendant  negligently  ran  its  train  over  the 
Michigan  road  crossing,  situate  200  feet  east  of  the  east  cor- 
poration line  of  the  town  of  New  Carlisle,  at  a  reckless,  danger- 
ous, and  negligent  rate  of  speed,  to  wit,  50  miles  an  hour,  without 
making  any  attempt  to  stop  or  check  the  train,  thereby  colliding 
with  the  buggy  in  which  the  plaintiff  was  riding  and  causing  her 
to  be  greatly  injured,  without  fault  on  her  part ;  that  said  Michi- 
g*an  road  was,  at  the  time,  the  main  highway  between  the  city  of 
South  Bend  and  the  town  of  New  Carlisle,  and  a  great  many 
persons  were  constantly  traveling  thereon  and  crossing  said 
track.  Separate  demurrers  were  overruled  to  each  paragraph  of 
the  complaint,  and  separate  exceptions  reserved  to  each  ruling. 

The  first  paragraph  is  conceded  to  be  good  by  failure  to  set  it 
out  in  the  brief,  or  to  question  its  sufficiency  in  any  way.  A 
vigorous  assault,  however,  is  made  upon  the  second  paragraph, 
which  is  worthy  of  serious  consideration.  It  will  be  noted  that 
the  second  paragraph  does  not  charge  the  omission  of  any  of  the 
signals  required  of  trainmen  in  approaching  grade  crossings; 
neither  does  it  allege  that  there  Existed  any  obscurity  to  the 
railroad,  nor  that  there  was  any  obstruction  to  sight  or  hearing 
to  persons  at  or  near  the  crossing.  Therefore,  as  against  the 
pleader  in  ruling  upon  the  demurrer,  we  must  presume  that  at 
the  crossing  the  railroad,  in  both  directions,  was  straight,  open, 
and  free  from  obstructions  of  any  kind  for  a  distance  of  more 
than  80  rods,  and  that  the  whistle  was  sounded  and  bell  rung  as 
provided  by  the  statute.     The  question,  therefore,  arising  upon 
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the  demurrer  is  twofold :  first,  can  we  say  as  a  matter  of  law  that 
running:  a  train  at  the  rate  of  50  miles  an  hour  over  an  ordinary 
country  hig^hway  grade  crossing^,  observing;  in  the  doing  of  it  all 
the  signals  and  warnings  enjoined  by  the  statute,  constitutes 
negligence  per  se;  and  second,  if  the  first  is  answered  in  the 
negative,  then  do  the  facts  averred  in  the  second  paragraph 
concerning  the  amount  of  travel  over  the  crossing — ^the  environ- 
inents  being  ordinary — ^present  such  a  mixed  question  of  law  and 
fact  as  calls  for  its  submission  to  the  jury?  If  it  is  not  of  itself 
an  act  of  negligence  to  run  its  train  over  the  crossing  in  question 
at  a  speed  of  50  miles  an  hour,  and  if  the  paragraph  exhibits  no 
other  actionable  fault,  there  can  be  no  recovery  upon  this  para- 
graph, and  it  becomes  immaterial  whether  the  plaintiff  was  hurt 
by  a  pure  accident,  or  her  own  want  of  care.  In  other  words,  it 
must  affirmatively  appear  that  the  defendant  was  guilty  of  some 
negligent  act  or  omission,  or  there  can  be  no  recovery.  Lake 
Erie,  etc,  R.  R.  Co.  v,  McFall  (at  this  term,  December  7th)  76 
X.  E.  400. 

First,  then,  is  it  unlawful  to  drive  a  railway  train  over  a 
country  and  suburban  highway  crossing  at  a  velocity  of  50  miles 
an  hour?     Under  the  laws  of  the  state,  corporations  are  per- 
mitted to  form,  and  have  been  given  a  license  to  appropriate 
private   property,   and   locate,   and   operate   a   railroad   on   the 
shortest  or  most  practicable  route  between  points.     The  chief 
consideration  for  this  important  grant  of  power  was  to  enable 
such  corporations  to  better  serve  the  public  by  transporting  pas- 
sengers and  freights  more  speedily  than  can  be  accomplished  by 
ordinary  conveyances.    It  was  obvious  to  the  Legislature  that  to 
require  a  train  to  be  stopped,  or  slowed  down,  at  every  country 
road,  whenever  its  managers  shall  observe  a  traveler  in  a  common 
vehicle  approaching  the  railroad  at  a  rate  of  speed  that  will  carry 
him  to  the  crossing  at  the  same  moment  it  will  be  reached  by  the 
train,  would,  on  account  of  the  frequency  of  the  crossings  in  this 
state,  and  the  length  of  time  required  to  get  trains  under  way, 
practically   defeat   the  legislative   purpose  in   granting   railroad 
franchises.    Such  requirement  would  be  plainly  incompatible  with 
rapid  transportation.     It  was  the  better  and  faster  conveyance 
desired  by  the  people  that  inspired  the  building  of  railroads  and 
the  development  of  speed,  and  it  is  what  they  expected  in  return 
for  the  rights  surrendered  for  the  construction  of  such  roads. 
So,  when  the  General  Assembly,  with  full  power  to  regulate  the 
speed  of  trains  in  suburban  and  rural  districts,  as  well  as  to 
authorize  it  to  be  done  by  the  cities  and  towns  of  the  state, 
wholly  failed  to  exercise  its  power  with  respect  to  the  former, 
the  failure  may  be  accepted  as  implied  authority   for  railroad 
companies  to  run  their  trains  in  the  open  country,  where  they 
may  be  seen  and  heard  for  long  distances,  and  over  ordinary 
public  crossings  therein,  at  any  speed  they  choose  that  is  con- 
sistent with  the  safety  of  the  persons  and  things  in  their  charge. 
Telfer  v.  Northern  R.  R.  Co.,  30  N.  J.  Law,  188 ;  Newhard  v. 
Penna.  R.  Co.,  153  Pa.  417,  26  Atl.  105,  19  L.  R.  A.  563 ;  Warner 
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V.  N.  Y.  Central  R.  Co.,  44  N.  Y.  465 ;  Childs  v,  Penna.  R.  Co., 
ISO  Pa.  75,  24  Atl.  341 ;  Custer  v.  Railroad  Co.,  206  Pa.  529,  55 
Atl.  1130;  Sutton  v.  Chicago,  etc.,  R.  Co.,  98  Wis.  157,  73  NT. 
W.  993 ;  Atchison,  etc.,  R.  Co.  v,  Judah,  65  Kan.  474,  70  Pac. 
346 ;  New  York,  etc.,  R.  R.  Co.  v,  Kistler,  66  Ohio,  326,  64  N. 
E.  130;  Lake  Erie,  etc.,  R.  R.  Co.  v,  McFall  (at  this  term,  De- 
cember 7th)  76  N.  E.  400;  Terre  Haute,  etc.,  R.  Co.  v.  Clark,  73 
Ind.  168;  Elliott  on  R.  R.,  §  1160. 

To  protect  the  public  against  fast  running,  and  to  enable  travel- 
ers on  intersecting  highways,  who  may  be  on,  or  about  to  enter 
upon,  the  crossing,  to  reach  a  place  of  safety,  all  enginemen  are 
required,  as  a  warning  notice  of  an  approaching  train,  when  not 
more  than  100,  nor  less  than  80  rods,  from  a  public  crossing,  to 
sound  the  whistle  of  the  engine  distinctly  three  times,  and  ring- 
the  bell  continuously  from  the  sounding  of  the  whistle  until  the 
crossing  is  passed.  Section  5307,  Burns'  Ann.  St.  1901.  In  the 
open  country,  where  trains  may  be  seen  or  heard  for  the  distances 
designated  in  the  statute,  a  traveler  who  is  alert,  as  the  law  re- 
quires him  to  be,  and  who  promptly  heeds  the  signals,  can  hardly 
fail  to  get  out,  or  keep  out,  of  harm's  way  from  a  train  runnino;' 
at  any  usual  speed.  Thus,  a  train  running  60  miles  an  hour  will 
require  15  seconds  from  the  sounding  of  the  whistle  and  ringing- 
of  the  bell  to  reach  the  crossing,  a  long  time  for  him  who  is  on 
the  crossing  to  drive  off,  and  a  short  time  for  him  to  wait  for 
the  train  to  pass,  who  is  about  entering  upon  it.  In  cities  and 
towns  the  conditions  are  generally  different.  The  crossings  are 
at  short  intervals,  and  the  houses  usually  built  close  together  and 
up  to  the  line  of  the  railroad.  These  not  only  obstruct  the  view 
of  an  approaching  train,  but  retard  the  flow  of  sound  from  the 
warning  signals,  and,  in  contrary  winds,  tend  to  make  the  latter 
misleading,  and  difficult,  if  not  impossible,  to  hear  in  time  for 
those  upon  the  crossing  to  escape  a  rapidly  approaching  train. 
This  most  excellent  reason  for  the  legislative  warrant  for  re- 
stricting the  speed  of  trains  within  the  corporate  limits  of  cities 
and  towns  does  not  apply  to  the  country. 

Second.  Is  the  averment  "that  said  Michigan  road  was  at  the 
time  the  main  highway  between  the  city  of  South  Bend  and  the 
town  of  New  Carlisle,  and  a  great  many  persons  were  constantly 
traveling  said  highway,  and  crossing  said  tracks,"  sufficient  to 
characterize  the  crossing  as  so  extrahazardous  as  would  form  an 
exception  to  the  rule  and  entitle  the  plaintiff  to  carry  the  question 
of  the  defendant's  negligence  to  the  jury?  Compliance  with  the 
statute  in  the  giving  of  signals  may  not  always  constitute  due 
care  in  running  over  country  crossings.  There  may  be  cases 
where  excessive  or  unusual  speed,  considered  with  other  facts 
and  surrounding  circumstances,  may  become  an  element  of  negli- 
gence, even  though  statutory  signals  have  been  given,  but  such 
exceptional  conditions  must  be  averred  in  the  complaint.  Rail- 
road Co.  V.  Kistler,  66  Ohio,  326,  334,  64  N.  E.  130;  Cleveland, 
etc.,  R.  R.  Co.  V.  Miller,  149  Ind.  490,  506,  49  N.  E.  445.  But  no 
attempt  is  made  to  set  up  in  the  paragraph  under  consideration  an 
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excq>tional  crossing^,  except  as  to  the  number  of  persons  using 
it.  As  we  must  view  the  complaint,  it  exhibits  a  perfectly  open 
crossing,  a  straight,  clear  track,  properly  given  signals,  and  the 
only  fault  charged  to  the  defendant  is  the  rate  of  speed  main- 
tained over  a  crossing  that  was  constantly  being  passed  by  a  great 
number  of  persons.  In  the  first  place,  "a  great  number  of  per- 
sons" is  a  term  so  indefinite,  as  to  the  number  intended,  that  it 
has  no  significance  in  pleading;  and,  in  the  second  place,  we  arc 
unable  to  see  how  the  number  of  persons  daily  passing,  or  repass- 
ing, over  the  crossing  between  the  town  of  New  Carlisle  and 
South  Bend,  can  affect  the  rights  and  duties  of  appellant  at  the 
crossing,  in  the  absence  of  any  showing  that  the  number  was 
known  to  be  so  great  as  to  impede  progress,  or  in  some  other  way 
make  the  crossing  more  difficult  and  dangerous  to  travelers. 
Persons  having  eyes  and  ears  must  use  them  at  grade  crossings, 
each  for  himself,  whether  alone  or  in  a  great  company,  and,  when 
by  the  exercise  of  due  care  each  may  escape  injury,  it  makes 
no  diflFerence  in  the  company's  right  to  speed  its  train  over  a 
crossing  whether  there  is  one  or  many  in  the  act,  or  about  to 
pass  over  the  same.  This  leads  us  to  the  conclusion  that  there 
i«5  no  act  or  omission  charged  against  appellant  in  the  second 
paragraph  of  complaint  that  affords  a  ground  for  recovery  for 
n^Hgence,  and  the  court  erred  in  overruling  the  demurrer 
thereto. 

Third.  It  is  a  familiar  rule  that  a  judgment  for  a  plaintiff  can- 
not stand  when  rendered  upon  a  complaint  containing  a  bad  para- 
graph, which  has  been  held  good  on  demurrer,  unless  the  record 
affirmatively  shows  that  the  judgment  rests  exclusively  upon  a 
good  paragraph.  Lake  Erie,  etc.,  R.  R.  Co.  v,  McFall  (this 
term,  December  7th)  76  N.  E.  400,  and  cases  cited;  Baltimore, 
etc.,  Co.  V.  Jones,  158  Ind.  87,  91,  62  N.  E.  994.  We  are  unable 
to  determine  from  the  record  where  the  verdict  and  judgment 
are  rooted — whether  in  one,  or  the  other,  or  in  both,  paragraphs 
of  the  complaint.  It  is  clear  that  testimony,  distinctly  in  support 
of  the  second  paragraph,  was  allowed  to  go  to  the  jury,  over 
appellant's  objection.  Notably,  one  witness  was  permitted  to 
testify  to  the  number  of  persons  he  saw  and  counted  using  the 
crossing  in  12  hours  about  two  years  before  the  plaintiff's  acci- 
dent Another  testified  that  the  country  along  the  Michigan 
road  between  New  Carlisle  and  South  Bend  was  thickly  popu- 
lated. How  far,  if  at  all,  this  testimony  influenced  the  verdict  is 
beyond  our  power  to  ascertain,  and  under  the  rule  above  an- 
nounced the  judgment  must  be  set  aside.  There  are  divers  other 
questions  presented — chiefly  on  instructions  given  and  refused 
and  on  the  admission  and  rejection  of  evidence — which  are  not 
likely  to  arise  again,  and  are  therefore  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
demurrer  to  the  second  paragraph  of  the  complaint. 
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Byrd  v.  Southern  Express  Co. 

(Supreme  Court  of  North  Carolina,   Oct  17,  1905.) 

[51  S.  E.  Rep.  851.] 

Negligence — Proximate  Cause — Necessity  of  Establishment.* — The 

fact  that  defendant  has  been  guilty  of  negligence,  and  that  such  negli- 
gence has  been  followed  by  an  injury,  does  not  render  defendant  liable 
for  such  injury,  unless  the  connection  of  cause  and  effect  is  established 
and  defendant's  negligent  act  is  shown  to  have  been  the  proximate 
cause  of  the  injury. 

Same — Burden  of  Proof.f — Plaintiff,  in  an  action  for  death  by 
wrongful  act,  has  the  burden  of  showing  that  defendant's  negligence 
proximately  caused  the  death  of  plaintiff's  intestate. 

Same — Character  of  Proof  Required.t — Proof  that  defendant's  negli- 
gence proximately  caused  the  injury  complained  of  must  be  of  such 
a  character  as  to  reasonably  warrant  an  inference  of  that  fact,  and  it 
is  not  enough  that  it  be  merely  sufficient  to  raise  a  surmise  or  con- 
jecture as  to  its  existence. 

Same — Evidence — Sufficiency.^ — In  an  action  against  an  express 
company  for  negligently  delaying  the  delivery  of  medicine  intrusted 
to  it  for  plaintiff's  intestate,  evidence  held  insufficient  to  show  that 

♦See  generally,  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  236. 

tFor  the  authorities  in  this  series  on  the  question  as  to  who  has  the 
burden  of  proving  actionable  negligence,  or  its  absence,  irrespective 
of  the  relation  between  defendant  and  the  injured  person,  see  Elwood 
V.  Connecticut  Ry.  &  Lighting  Co.  (Conn.),  12  R.  R.  R.  518,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  518  (burden  of  proof  thrown  on  defendant  by 
suffering  a  default);  Roberts  v.  Port  Blakely  Mill  Co.  (Wash.),  6  R. 
R.  R.  403,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  403;  note,  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  584  (actions  for  death  by  wrongful  act);  note,  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  543;  Central  R.  &  B.  Co.  v.  Ogletree  (Ga.),  2  Am. 
&  Eng.  R.  Cas.,  N.  S.,  382;  Heckle  v.  Southern  Pac.  Co.  (Cal.),  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  584;  Michigan  Cent.  R.  Co.  v.  Lauricella  (Tex.), 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  382;  Parker  z/.  South  Carolina  &  G.  Ry.  Co. 
(S.  Car.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  731;  Cox  v.  Norfolk  &  C.  R. 
Co.  (N.  Car.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  390;  Crouse  v.  Chicago 
&  N.  W.  Ry.  Co.  (Wis.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  780;  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Townsend  (Ark.),  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
123  (action  for  death  by  wrongful  act);  Augusta  Southern  R.  Co.  v. 
McDade  (Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  Burr  v,  Pennsyl- 
vania R.  Co.  (N.  J.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  162;  Garrett  v. 
Southern  Ry.  Co.  (C.  C.  A.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  529; 
Louisville  &  N.  R.  Co.  v.  Victory  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  538;  Parker  v.  South  Carolina  &  G.  Ry.  Co.  (S.  Car.),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  731;  Rogers  v.  Louisville  &  N.  R.  Co.  (C  C), 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  813;  Tully  v.  Philadelphia,  etc.,  R.  Co. 
(Del.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  209. 

JFor  the  authorities  in  this  series  on  the  question  as  to  what 
is,  and  is  not,  the  proximate  cause  of  an  injury,  see  foot-notes  ap- 
pended to  Dean  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  16  R.  R.  R.  237, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  237;  foot-notes  appended  to  Birmingham 
Ry.  Light  &  Power  Co.  v.  Brantly  (Ala.),  15  R.  R.  R.  191,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  191;  Snow  v.  New  York,  etc.,  R.  Co.  (Mass.),  15  R. 
R.  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  47;  Illinois  Cent.  R.  Co.  v. 
Mcintosh  (Ky.),  14  R.  R.  R.  738,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  738; 
Glassey  v.  Worcester  Con.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  736,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  736;  Wabash  R.  Co.  v,  Billings  (111.),  14 
R.  R.  R.  203,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  203. 
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defendant's  negligence  was  the  proximate  cause  of  the  death  of  plain- 
tiff's intestate. 

Death — ^Actions — Damages  Recoverable^ — Under  Code,  §  1498  pro- 
Tiding  that  whenever  the  death  of  a  person  is  caused  by  a  wrongful 
act  of  another,  such  as  would  have  entitled  the  decedent  to  an  action 
for  damages  had  he  lived,  the  person  causing  the  death  shall  be  liable 
to  an  action  for  damages  by  the  administrator  to  the  decedent,  a 
father,  who  sues  as  his  son's  administrator  to  recover  for  the  death  of 
his  son,  is  not  entitled  to  recover  damages  for  mental  anguish,  nor 
for  the  loss  of  the  service  of  his  son. 

Appeal  from  Superior  Court,  Cumberland  County;  Ferguson, 
Judge. 

Action  by  Rufus  Byrd,  administrator,  etc.,  against  the  South- 
ern Express  Company.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.    Affirmed. 

Plaintiff  sued  to  recover  damages  for  the  death  of  his  intes- 
tate, alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. The  intestate,  plaintiff's  son,  about  18  years  old,  was  ill 
with  typhoid  fever  at  Wade,  N.  C,  on  September  11,  1903.  His 
physician,  early  in  the  day,  gave  a  prescription  for  him  to  a  drug- 
gist at  Fayetteville,  who  prepared  the  medicine  and  handed  the 
package  containing  it  to  the  agent  of  defendant  company  at  that 
place,-  to  be  sent  to  Wade,  a  station  on  the  railroad  about  12 
miles  north  of  Fayetteville,  where  the  plaintiff,  with  his  family, 
resided.  The  package  was  received  by  defendant's  agent  about 
55  minutes  before  the  train  was  due  to  leave  for  Wade,  and  the 
agent  was  told  that  it  was  important  to  ship  at  once,  as  it  con- 
tained medicine  for  a  man  who  was  sick.  It  was  not  forwarded 
that  day,  and  plaintiff  did  not  receive  it  until  he  came  to  Fayette- 
ville the  next  morning  and  got  it  from  the  defendant.  There 
was  testimony,  riot  necessary  to  be  stated,  which  clearly  shows 
that  no  contributory  negligence  was  imputable  to  the  plaintiff  in 
not  going  to  Fayetteville  sooner  than  he  did.  The  attending 
physician  testified,  in  answer  to  a  question  as  to  the  effect  the 
delay  in  receiving  the  medicine  had  upon  the  patient,  that  the 
loss  of  time  would  necessarily  cause  a  break  "in  the  chain  of 
treatment,"  and  would  in  his  opinion  lessen  the  chances  of  re- 
covery ;  that  he  had  an  aggravated  form  of  typhoid  fever,  and  in 
such  case  it  is  required  that  the  patient  should  have  his  medicine 
as  regularly  as  possible.  When  asked  whether,  if  the  medicine 
had  been  received  in  time  and  taken  according  to  his  directions. 
It  would  probably  have  effected  a  cure  or  saved  his  patient's 
life,  he  answered  that  the  prognosis  in  all  aggravated  cases  of 
t>-phoid  fever  is  very  grave,  and  he  believed  that,  had  there  been 
no  interruption  in  the  course  of  treatment,  the  chances  of  re- 
covery would  have  been  better,  and  that  was  as  far  as  he  could 
go.  He  was  then  asked  if,  in  the  condition  of  the  boy  at  the 
time,  it  was  necessary  for  his  recovery  that  the  medicine  he 
prescribed  should  be  taken  at  noon  on  the  Uth  day  of  September, 
and  he  answered  as  follows :  "I  would  say  that  was  the  ho])e. 
The  medicine  was  needful  and  necessary."     A  motion  by  the 
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defendant  for  a  nonsuit  was  sustained.     Plaintiff  excepted  and 
appealed. 

Thos.  H.  Sutton,  for  appellant. 

Rose  &  Rose  and  Robinson  &  Shaw,  for  appellee. 

Walker^  J.  (after  stating  the  case).  If  it  is  conceded  that 
there  was  negligence  on  the  part  of  defendant,  we  do  not  think 
there  was  sufficient  evidence  to  be  submitted  to  the  jury  that  it 
caused  the  death  of  the  plaintiff's  intestate.  There  must  always, 
in  actions  of  this  kind,  be  a  causal  connection  between  the  al- 
leged act  of  negligence  and  the  injury  which  is  supposed  to  have 
resulted  therefrom.  The  breach  of  duty  must  be  the  cause  of 
the  damage.  The  fact  that  the  defendant  has  been  guilty  of 
negligence,  followed  by  an  injury,  does  not  make  him  liable  for 
that  injury,  which  is  sought  to  be  referred  to  the  negligence, 
unless  the  connection  of  cause  and  effect  is  established;  and  the 
negligent  act  of  the  defendant  must  not  only  be  the  cause,  but  the 
proximate  cause,  of  the  injury.  Shear.  &  Redf.  on  Negligence 
(4th  Ed.)  §§  25,  26.  The  burden  was  therefore  upon  the  plain- 
tiff to  show  that  defendant's  alleged  negligence  proximately 
caused  his  intestate's  death,  and  the  proof  should  have  been  of 
such  a  character  as  reasonably  to  warrant  the  inference  of  the 
fact  required  to  be  established,  and  not  merely  sufficient  to  raise 
a  surmise  or  conjecture  as  to  the  existence  of  the  essential  fact. 

In  State  v.  Vinson,  63  N.  C.  335,  this  court  thus  states  the  rule  : 
"We  may  say  with  certainty  that  evidence  which  merely  shows 
it  possible  for  the  fact  in  issue  to  be  as  alleged,  or  which  raises  a 
mere  conjecture  that  it  was  so,  is  an  insufficient  foundation  for 
a  verdict,  and  should  not  be  left  to  the  jury."  And  in  Brown  v. 
Kinsey,  81  N.  C.  245,  it  is  said :  "The  rule  is  well  settled  that 
if  there  be  no  evidence,  or  if  the  evidence  be  so  slight  as  not 
reasonably  to  warrant  the  inference  of  the  fact  in  issue  or  furnish 
more  than  material  for  a  mere  conjecture,  the  court  will  not 
leave  the  issue  to  be  passed  on  by  the  jury."  In  the  later  case  of 
Young  V,  Railroad,  116  N.  C.  932,  21  S.  E.  177,  the  court  says: 
"Judges  are  no  longer  required  to  submit  a  case  to  the  jury 
merely  because  some  evidence  has  been,  introduced  by  the  party 
having  the  burden  of  proof,  unless  the  evidence  be  of  such  a 
character  as  that  it  would  warrant  the  jury  to  proceed  in  finding 
a  verdict  in  favor  of  the  party  introducing  such  evidence."  Cobb 
r.  Fogalman,  23  N.  C.  440;  Wittowsky  v,  Wasson,  71  N.  C.  451 ; 
Sutton  V,  Maddre,  47  N.  C.  320;  Pettiford  v.  Mayo,  117  N.  C. 
27,  23  S.  E.  252;  Lewis  v.  Steamship  Co.,  132  N.  C.  904,  44  S. 
E.  666.  In  the  last-cited  case,  the  subject  is  fully  discussed  by 
Connor,  J.,  and  the  cases  collected.  It  all  comes  to  this:  that 
there  must  be  legal  evidence  of  the  fact  in  issue,  and  not  merely 
such  as  raises  a  suspicion  or  conjecture  in  regard  to  it.  The 
plaintiff  must  do  more  than  show  the  possible  liability  of  the 
defendant  for  the  injury.  He  must  go  further,  and  offer  at  least 
some  evidence  which  reasonably  tends  to  prove  every  fact  essen- 
tial to  his  success. 
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This  has  not  been  done  in  the  case  now  before  us.    The  ri^ht 
of  recover}'  turns  upon  the  testimony  of  the  physician.     He  no- 
where says  that,  if  the  medicine  had  been  administered  at  the 
time  fixed  in  his  directions,  the  child  would  have  recovered,  or 
that  in  his  opinion  its  recovery  was  even  probable.    It  is  evident 
that  the  doctor  was  unwilling  to  hazard  such  an  opinion,  and 
well  mig^ht  he  have  refrained  from  venturing  so  far.    It  must  be 
admitted  that  he  prescribed  what  he  thought  was  best  for  the 
child,  and  directed  it  to  be  taken  as  soon  as  possible,  in  the  hope 
of  arresting  the  rapidly  increasing  ravages  of  this  terrible  dis- 
ease, which  was  fast  sapping  the  life  of  his  patient;  but  it  was 
hardly  within  the  range  of  his  knowledge  to  tell  afterwards,  with 
any  degree  of  certainty,  what  the  result  would  have  been  if  his 
directions  had  been  strictly  followed.     Under  the  circumstances 
of  this  case,  it  would  be  barely  more  than  a  guess ;  there  being  no 
certain  data  or  process  of  reasoning  upon  which  he  could  rely 
for  an  intelligent  opinion.    At  any  rate,  the  doctor  was  cautious 
enough  to  reduce  to  the  narrowest  limit  the  scope  of  his  answer 
to  the  plaintiff's  question  as  to  the  probable  result  of  a  compliance 
with  his  directions,  when  he  said  "that  the  chances  of  recovery 
would  have  been  better;  that  is  as  far  as  I  can  go."     But  this 
falls  very  short  of  tending  to  prove  that  the  failure  to  receive  the 
medicine  caused  the  intestate's  death.    The  witness  does  not  say 
the  boy  would  have  recovered,  nor  that,  if  the  chances  of  re- 
covery had  been  increased  by  taking  the  medicine  at  the  ap- 
pointed time,  they  would  still  be  in  his  favor  or  against  him. 
The  condition  of  the  patient  might  have  been  somewhat  improved, 
and  yet  the  chances  of  recovery  still  have  been  decidedly  against 
him,  or  the  prospect  of  ultimate  recovery  hopeless.     Nor  do  we 
think  that  this  uncertain  and  most  unsatisfactory  proof  was  aided 
in  the  least  by  what  was  afterwards  said  by  the  witness.     He 
plainly  did  not  intend  to  go  beyond  what  he  had  already  said. 
All  that  can  be  legitimately  inferred  from  his  last  answer  is  that 
he  entertained  a  hope  that  the  medicine  would  stay  the  progress 
of  the  malady,  and  that  he  deemed  it  necessary  for  the  boy  to 
take  the  medicine  at  the  time  indicated  in  his  instructions  to  the 
father.    But  it  could  hardly  be  said  that  this  evidence  was  of  the 
kind  required  by  the  law  as  a  sufficient  and  reliable  basis  for  a 
verdict.    It  would  not  be  at  all  safe  to  form  a  conclusion  on  such 
proof,  as  the  jury  must  not  guess,  but  decide.    They  must  use, 
not  their  imagination,  but  their  reason ;  and  there  is  no  room  here 
for  anything  more  certain  than  rank  conjecture. 

The  plaintiff  brings  this  action,  as  administrator  of  his  son,  to 
recover  the  value  of  hia  life  under  the  statute  (Code,  §  1498)  ; 
and,  of  course,  he  is  not  entitled  to  any  damages  for  mencal 
anguish  in  this  form  of  action,  nor  for  the  loss  of  the  services  of 
his  child.  Such  damages  can  be  assessed  only  in  an  action 
brought  in  his  own  name,  if  at  all.  We  think  his  honor  was 
right  in  dismissing  the  action. 
No  error. 
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Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'x. 

(Court  of  Appeals  of  Kentucky,  Feb.  16,  1906.) 
[90  S.  W.   Rep.   977.] 

Ralroads — ^Pcrsons  on  Track — Duty  of  Railroad"^ — A  servant  of  a 
railroad  who  uses  a  tricycle  on  the  track  is  bound  to  keep  out  of  the 
way  of  trains,  ^nd  it  is  not  incumbent  on  the  railroad  to  keep  a  look- 
out for  him  at  places  where  the  presence  of  persons  on  the  track  is 
not  to  be  anticipated,  and  it  owes  him  no  duty  until  his  presence  on 
the  tr^ck  is  actually  discovered  by  those  in  charge  of  a  train. 

Evidence — Opinion  Evidence — Conflict  with  Other  Evidence. — 
Where  the  physical  facts  surrounding  an  accident  are  established, 
expert  evidence  that  the  result  should  have  been  different  than  it  ac- 
tually was  will  not  be  permitted  to  overcome  the  facts  themselves. 

Railroads — Persons  on  Tracks — Duty  of  Trainmen.* — A  locomotive 
engineer,  on  discovering  a  servant  on  the  track  in  front  of  him,  is 
only  required  to  exercise  such  care  and  promptness  to  avert  an  ac- 
cident as  may  be  reasonably  used  by  ?^  man  of  ordinary  prudence 
under  the  circumstances. 

Negligence — Action — Evidence — Weight  and  Sufficiency — Balance 
of  Proof. — Where,  on  plaintiff's  own  evidence,  it  is  as  probable  that 
the  injury  sued  for  was  not  due  to  defendant's  negligence  as  that  it 
was  due  to  such  negligence,  plctintiff  cannot  recover. 

Railroads — Persons  on  Tracks — ^Actions  for  Injuries — Sufficiency 
of  Evidence. — In  an  action  against  a  railroad  for  the  death  of  a  serv- 
ant riding  a  tricycle  on  the  track,  evidence  held  insufficient  to  show 
that  those  in  charge  of  the  engine  might  have  averted  the  injury  by 
the  exercise  of  proper  cqre  after  discovering  the  presence  of  the 
servant  on  the  track. 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Breckinridg^e  County. 
"Not  to  be  officially  reported." 

Action  by  Bion  Jolly's  administfatrix  against  the  Louisville, 
Henderson  &  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Helm,  Bruce  &  Helm  and  Miller  &  Todd,  for  appellant. 
Claude  Mercer,  N.  McC,  Mercer,  and  Bennett  H.  Young,  for 
appellee. 

HoBSON,  C.  J.    On  May  19,  1903,  Bion  Jolly  was  struck  and 

*For  the  authorities  in  this  series  on  the  question  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  railroad  tracks,  see 
foot-notes  appended  to  Barmore  v.  Vicksburg,  etc.,  Ry.  Co.  (Miss.), 
17  R.  R.  R.  841,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  841;  Engelking: 
V.  Kansas  City,  etc.,  R.  Co.  (Mo.),  17  R.  R.  R.  800^  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  800;  Gilliam  v.  Texas  &  P.  Ry.  Cfo.  (La.),  17 
R.t  R.  R.  786,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  Ray  v.  Ches- 
apeake &  O.  Ry.  Co.  (W.  Va.),  17  R.  R.  R.  779,  40  Am.  & 
Eng.  R.  Cas.,  N.  S..  779;  Seaboard  &  R.  R.  Co.  v.  Vaughan's 
Adm'x  (Va.),  17  R.  R.  R.  600,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  600; 
Hamlin  v.  Columbia  &  P.  S.  R.  Co.  (Wqsh.),  17  R.  R.  R.  1,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  1;  foot-notes  appended  to  St  Louis,  S.  W.  Ry.  Co. 
z\  Purcell  (C.  C.  A.),  16  R.  R.  R.  779,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
779;  Ayers  v.  Wabash  R.  Co.  (Mo.),  16  R.  R.  R.  470,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  470;  Clemans  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R. 
R.  413,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 
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killed  by  a  train  on  appellant's  road,  and  this  action  was  filed  to 
recover  for  his  death.  The  facts  of  the  case  are  as  follows :    Jolly 
was  in  the  employment  of  the  railroad  company  as  a  painter.    He 
resided  at  Irvin^on,  and  had  orders  to  paint  the  depot  building^ 
at  Asians,  a  station  west  of  Irvin^ton ;  but  the  paint  did  not  come, 
and  was  to  come  on  the  local  on  the  evening  of  the  19th.    On  the 
morning  of  the  19th  he  and  a  man  named  Bryant,  who  was  a 
fellow  workman,  were  at  Irvin^on,  with  apparently  nothing;  to 
do.     Jules  Brashear,  under  whom  they  worked,  came  down  on 
the  passenger  train  in  the  morning;  and  told  them  there  would 
be  a  special  along,  and  they  must  not  put  any  trucks  on  the 
track.     He  then  g;ot  back  on  the  train,  and  went  on.    After  this. 
Jolly  sent  a  boy  with  a  note  to  Custon,  a  station  four  miles  east  of 
ir\inp:ton,  asking  a  man  who  kept  a  saloon  there  to  send  him  a 
pint  of  whisky.    The  man  declined  to  send  the  whisky,  and  as  the 
boy  was  returning  to  Irvington  he  met  Jolly  about  a  quarter 
of  a  mile  from  the  station  on  a  tricycle  going  towards  Custon. 
The  boy  told  Jolly  what  the  man  said,  and  Jolly  then  told  the 
bov  that  he  would  not  have  sent  him  if  he  had  known  he  had  to 
go  up  the  road.    Jolly  then  went  on  to  Custon  on  the  tricycle,  and 
when  he  got  there  took  two  drinks  at  the  saloon,  and  then  went 
on  to  Ekron,  a  station  three  miles  east  of  Custon.    At  Ekron  he 
took  two  more  drinks,  and  bought  a  bottle  of  whisky,  which  he 
put  in  his  pocket.    He  then  nailed  on  the  stock  pen  some  planks 
which  had  been  knocked  off,  and,  after  fixing  up  his  tricycle,  got 
on  it  and  returned  to  Custon.    He  was  told  by  the  agent  that  the 
special  left  Louisville  at  about  2:30,  and  that  it  would  soon  be 
along.     After  staying  at  Custon  a  while,  and,  perhaps,  taking 
another  drink,  he  got  on  the  tricycle  and  started  west  to  Irving- 
ton.    When  he  had  gone  part  of  the  way  to  Irvington  he  came  to 
where  there  was  a  section  gang  at  work  on  the  road.     Here  he 
stopped  and  got  some  water.    He  then  fixed  up  one  of  the  pedals 
of  his  tricycle,  and,  after  remaining  there   15   or  20  minutes, 
started  to  get  on  his  tricycle  to  go  on  to  Irvington.    The  section 
foreman  said  to  him  that  the  special  was  about  due,  and  he  had 
better  not  go.    He  replied  that  it  would  never  catch  him.    He  got 
on  his  tricycle,  and  just  as  he  started  the  special  came  around 
a  curve  to  the  east  of  the  section  men.    They  thereupon  called  to 
Jolly  to  stop,  but  he  did  not  hear  them  and  went  on.    When  the 
train  reached  the  section  foreman  he  waved  his  hat  to  the  en- 
gineer, giving  him  the  stop  signal;  but  before  the  train   was 
stopped  it  struck  Jolly,  knocking  him  perhaps  45  feet,  and  killing 
him  instantiy. 

While  the  proof  shows  that  Jolly  nailed  the  plank  on  the  stock 
pen  at  Ekron  when  he  was  there,  it  does  not  show  that  he  had  an 
order  from  any  of  his  superiors  to  go  to  Ekron  on  the  tricycle. 
So  far  as  the  proof  shows,  the  only  person  he  talked  with  about 
it  was  Bryant,  who  was  only  a  fellow  workman  and  advised  him 
not  to  go.  And,  however  this  may  be,  when  he  took  the  tricycle 
out  on  the  railroad  track,  it  was  incumbent  on  him  to  keep  out 
of  the  wav  of  the  train.     It  was  not  incumbent  on  the  railroad 
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company  to  keep  a  lookout  for  him  at  places  where  the  presence 
of  persons  on  the  track  was  not  to  be  anticipated,  and  it  o^^^ed 
him  no  duty  until  his  presence  on  the  track  was  discovered  by 
those  in  charge  of  the  train.  Dilas'  Administrator  v,  C.  &  O.  R. 
R.  Co.,  71  S.  W.  492,  24  Ky.  Law  Rep.  1347;  Jacob's  Adminis- 
trator V,  C.  &  O.  R.  R.  Co.,  72  S.  W.  308,  24  Ky.  Law  Rep.  1879. 
It  remains,  therefore,  to  determine  whether,  after  his  presence 
on  the  track  was  perceived  by  those  in  charg^e  of  the  train,  the 
injury  to  him  mig^ht  have  been  averted  by  proper  care  on  their 
part. 

The  plaintiff  introduced  on  the  trial  the  railroad  men  as  wit- 
nesses on  her  behalf.     The  train  was  a  crowded  excursion  of 
about  nine  coaches,  pulled  by  a  heavy  ten-wheeled  freight  engine, 
and  was  running  about  40  miles  an  hour.     The  fireman   was 
putting  in  coal,  and  knew  nothing  of  the  trouble  until  about  the 
time  the  man  was  struck.     The  engineer  was  at  his  post,  and 
testified  that  as  he  came  around  the  curve  he  saw  first  the  section 
men  working  along  the  track,  but  did  not  see  Jolly  until  about 
the  time  he  was  signaled  by  the  section  boss ;  that  Jolly  was  then 
150  yards  from  him;  that  he  shut  off  his  engine,  set  the  emer- 
gency brakes,  put  on  the  sand,  and  gave  the  alarm  with  the 
whistle ;  that  the  speed  of  the  train  was  checked  to  7  or  8  miles 
an  hour  before  it  reached  Jolly  ;  and  that  it  ran  about  the  length 
of  the  train  after  striking  him.     The  section  foreman  and  his 
men,  who  were  scattered  along  the  track,  testified  that  when  the 
section  foreman  signaled  the  engineer  he  cut  off  the  steam  from 
his  engine  and  set  the  brakes,  and  that  they  could  see  that  the 
train  began  checking  up.     These  witnesses  all  testified  in  effect 
that  everything  was  done  that  could  be  done  to  save  the  life  of 
the  unfortunate  man.     The  plaintiff  introduced,  in  addition  to 
these  witnesses,  a  survey  which  she  had  had  made  of  the  ground, 
which  showed  that  it  was  270  yards  from  where  the  section  fore- 
man was  to  where  Jolly  was  killed,  and  that  the  train  did  not 
stop  until  it  had  run  400  yards  beyond  the  point  where  Jolly  was 
killed.    The  plaintiff  also  showed  that  there  was  a  straight  track 
for  290  yards  east  of  the  point  where  the  section  foreman  stood, 
and  that  a  man  standing  where  Jolly  was  struck  could  be  seen  650 
yards  back  by  a  person  looking  across  the  curve.    The  engineer 
of  the  train  stated  on  his  direct  examination  that  he  could  stop 
his  train  in  375  feet,  but  on  his  cross-examination  he  said  that 
he  meant  375  yards.     Two  other  engineers  were  introduced  for 
the  plaintiff,  who  testified  that  such  a  train  might  be  stopped  in 
300  or  400  yards.     In  view  of  this  evidence,  and  the  fact  that 
the  train  ran  over  400  yards  after  striking  Jolly,  it  is  insisted 
for  the  plaintiff  that  the  engineer  did  not  set  his  emergency 
brakes,  or  take  any  steps  to  save  the  unfortunate  man,  until  just 
before  he  hit  him.     There  would  be  great  force  in  this,  were  it 
not  for  the  positive  testimony  of  the  engineer,  and  all  the  other 
witnesses  on  the  ground,  to  the  effect  that  the  engineer  shut 
down  his  engine  and  applied  his  brakes  as  soon  as  the  section 
foreman  signaled  to  him.    This  testimony  is  also  sustained  by  a 
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number  of  the  passan^ers  on  the  train,  who  testified  to  hearing; 
the  whistle  and  that  about  20  seconds  elapsed  after  the  brakes 
were  set  before  the  man  was  seen  thrown  from  the  track.  A 
number  of  witnesses  testify  to  the  sharpness  of  the  stop,  showing; 
that  the  speed  of  the  train  was  suddenly  arrested.  A  train  run- 
nings 40  miles  an  hour  will  run  a  mile  in  a  minute  and  a  half,  or 
in  90  seconds.  In  20  seconds  it  will  run  in  round  numbers  400 
yards.  Jolly  had  just  started  on  his  tricycle,  and  was  moving 
slowly.  If  the  train  was  270  yards  from  him  when  the  brakes 
were  set,  it  would  at  this  rate  have  reached  him  in  less  than  20 
seconds.  The  proof  conclusively  shows  that  the  eng^ine  was  shut 
off,  that  the  brakes  were  set,  and  the  proper  alarm  g^iven  by  the 
whistle ;  and  it  is  also  conclusively  shown  that  the  train  was  not 
stopped  until  it  ran  something  like  670  yards.  We  must  there- 
fore conclude  either  that  the  expert  testimony  as  to  the  distance 
IP  which  the  train  could  be  stopped  is  based  on  conditions  not 
existing  in  this  case,  or  disregard  either  the  opinions  of  the  ex- 
perts or  the  other  testimony  in  the  case  as  to  what  in  fact  oc- 
curred. 

It  was  a  very  heavy  train.     It  was  pulled  by  a  very  heavy 
engine.    The  failure  to  stop  the  train  as  quick  as  estimated  might 
be  due  to  the  condition  of  the  brakes,  or  the  failure  of  some  pan 
to  work  properly,  or  to  the  fact  that  the  train  was  running  faster 
than  estimated,  or  that  the  witnesses,  in  estimating  the  distance  in 
which  the  train  might  be  stopped,  diji  not  make  sufficient  allow- 
ance for  the  speed  and  weight  of  this  train.    However  this  may 
be.  where  the  physical  facts  are  established,  expert  evidence  that 
the  result  should  have  been  different  cannot  be  allowed  to  over- 
ride the  facts  themselves;  for  mere  opinions  must  always  give 
way  to  established  facts.    The  fact  is  that  the  train  did  not  stop 
until  after  it  had  struck  Jolly.    The  fact  is,  according  to  the  evi- 
dence, the  engineer,  as  soon  as  he  saw  the  man  on  the  track,  shut 
off  his  engine  and  set  the  brakes.     There  was  nothing  else  he 
could  do.     There  is  no  evidence  that  he  omitted  anything,  after 
he  saw  Jolly  on  the  track,  that  he  could  have  done.    It  is  conceded 
that  he  stopped  his  train  in  670  yards,  which  was  about  the  dis- 
tance which  the  train  would  run  in  half  a  minute  at  40  miles  an 
hour.     It  is  evident  that  when  the  section  boss  sigjnaled  to  him 
seme  seconds  must  elapse  before  the  engineer  could  shut  off  his 
engine  and  set  the  brakes.    It  must  also  be  evident  that,  when  so 
heav>'  a  body  was  rolling  on  a  smooth  surface  40  miles  an  hour, 
several  seconds  must  elapse  before  the  brakes  would  have  any 
appreciable  effect  on  the  rapidly  revolving  wheels,  and  that,  the 
greater  the  speed  of  the  train  and  the  greater  the  weight,  the 
longer  this  would  be.     The  engineer  can  only  be  expected  to 
exercise  such  care  and  promptness  as  may  be  reasonably  used  b> 
a  man  of  ordinary  prudence  under  the  circumstances. 

We  attach  no  importance  to  the  proof  that  a  man  might  be 
seen  across  the  curve  650  yards  back,  or  that  the  track  was 
straight  for  more  than  270  yards.  The  engineer  owed  the  intes- 
tate no  duty  until  his  presence  on  the  track  was  discovered.    The 
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engineer  was  under  no  oblig^ation  to  look  out  for  him.    When  the 
engineer  came  around  the  curve  and  saw  the  section  men  along* 
the  track,  naturally  his  eye  would  be  upon  them  to  see  if  they 
were  safe  or  were  giving  him  any  signals,  and  not  until  he  passed 
them  in  glancing  along  the  track  would  he  naturally  see  the  man 
on  the  tricycle  beyond.    The  company  is  not  liable  if  he  mig^t 
have  seen  Jolly  in  time  to  have  saved  him.     It  is  only  liable  if 
he  might  have  saved  him  by  proper  care  after  he  in  fact  saw. 
As  there  is  no  evidence  in  the  case  that  the  engineer  in  fact  sa^'^ 
Jolly  until  about  the  time  the  section  foreman  gave  him  the  stop 
signal,  and  as  the  train  was  then  running  40  miles  an  hour,  or 
going  at  the  rate  of  about  55  feet  a  second,  it  must  have  covered 
something  like  half  the  distance  to  Jolly  before  the  speed  of  the 
train  was  arrested  at  all,  and  that  so  heavy  a  train  could  after 
this  have  been  stopped  before  striking  Jolly  seems  to  us  clearly 
impracticable  under  the  evidence.    The  law  does  not  look  to  bare 
possibilities.     It  requires  no  more  of  the  human  machine  than 
may  be  reasonably  expected  of  it  under  the  circumstances.    When 
all  the  evidence  as  to  what  was  done  by  those  who  witnessed  the 
transaction  is  to  the  effect  that  the  engineer  did  everything  in 
his  power,  and  there  is  no  evidence  that  there  was  anything- 
omitted  which  he  should  have  done,  the  bare  opinion  of  experts 
that  the  train  might  have  been  stopped  sooner  than  it  was  stop- 
ped cannot  be  said  to  contradict  the  witnesses  as  to  the  physical 
facts;  for  necessarily  the  time  within  which  a  rapidly  moving- 
train  may  be  stopped  must  depend  on  a  number  of  circumstances, 
and  vary  with  the  facts  of  each  case.     Where  on  the  plaintiff's 
own  proof  it  is  as  probable  that  the  injury  was  not  due  to  defend- 
ant's negligence  as  that  it  was  due  to  such  negligence,  the  plaintiff 
cannot  recover.     Certainly  under  this  rule  there  should  be  no 
recovery  here;  for  it  is  equally  as  possible  under  the  evidence 
that  the  brakes  failed  to  act  with  the  force  supposed  by  the  ex- 
perts, or  that  the  train  was  running  faster  than  supposed,  or  that 
they  did  not  give  sufficient  effect  to  the  weight  of  the  train,  as 
that  all  the  witnesses  are  mistaken  as  to  the  facts  they  testify  to. 
The  intestate  knew  the  train  was  due.    With  this  knowledge  he 
went  on  the  track,  saying  the  train  would  never  catch  him,  and 
the  train  came  upon  him  immediately.    His  death  was  due  to  his 
own  temerity. 

The  case  of  Wilmuth's  AdmV  v.  Illinois  Central  Railroad  Com- 
pany, 76  S.  W.  193,  25  Ky.  Law  Rep.  671,  is  unlike  this  case. 
There  the  engineer  and  fireman  both  saw  the  boy  some  distance 
away,  but  gave  no  alarm  signal  to  warn  him  of  the  approach  of 
the  train  and  took  no  steps  for  his  protection.  The  injury  oc- 
curred at  a  station,  where  there  was  another  train  on  the  side 
track.  The  boy's  position  showed  he  was  not  aware  of  the 
approach  of  the  train,  and  had  not  the  slightest  warning. 

We  therefore  conclude  that  on  the  plaintiff's  testimony  the 
court  should  have  peremptorily  instructed  the  jury  to  find  for  the 
defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

NuNN,  J.,  dissents. 
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Choctaw,  O.  &  G.  R.  Co.  v.  Coker. 

(Supreme  Court  of  Arkansas,  Dec.  2,  1905.) 
[90  S.  W.  Rep.  999.] 

Railroads — ^Personal  Injuriea — Prigfatening  Animala  Near  Track — 
WhistUng  at  Crosaing. — In  an  action  against  a  railroad  for  damages 
sustained  by  plaintiff,  through  being  struck  by  a  plow  drawn  by  a 
horse  which  became  frightened  by  the  alleged  negligent  blowing  of 
defendant's  engine  whistle  and  ran  away,  an  instruction  that  the 
sounding  of  the  whistle  at  any  point  required  by  the  law  would  not 
make  defendant  liable  for  any  injury  ensuing  therefrom  unless  the 
engine  operatives  knew,  or  reasonably  knew,  that  by  so  doing  injury 
would  reasonably  and  proximately  result,  was  erroneous,  and  the 
court  should  have  charged  that  defendant's  engineer  was  not  negli- 
gent in  blowing  the  whistle  unless  he  knew  or  had  reason  to  believe 
that  the  blowing  of  the  whistle  would  frighten  the  horse. 

Same.* — While  a  railroad  has  authority  to  msike  all  noises  incident 
to  the  working  of  its  trains,  including  the  proper  danger  signals, 
and  is  not  liable,  while  exercising  such  right  in  a  reasonable  and 
prudent  manner,  for  injuries  occasioned  by  horses  frightened  in  ad- 
joining fields  by  such  noises,  it  is  liable  for  dams^ges  occasioned 
by  failure  of  the  train  operatives,  on  discovering  that  a  horse  attached 
to  a  plow  is  frightened  and  attempting  to  run  away,  to  refrain  from 
doing  any  unnecessary  or  wanton  act  which  would  increase  the  fright 
or  danger. 

Appeal  from  Circuit  Court,  Yell  County,  Dardanell  District; 
Jq)tha  H.  Evans,  Judg^e. 

Action  by  Cordelia  Coker,  by  her  next  friend,  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

£.  B,  Pierce  and  Thomas  S.  Buzbee,  for  appellant. 
Bullock  &  Dazns,  for  appellee. 

Battle,  J.  Cordelia  Coker,  by  her  next  friend,  sued  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  and  stated  her 
cause  of  action  as  follows: 

"Further  complaining,  the  plaintiff  states  that  on  the  24th  day 
of  April,  1901,  she  was  at  work  on  her  father's  farm,  in  a  field  at 
a  point  between  mileposts  numbered  206  and  207,  along  said  rail- 
road track,  and  that  her  father  and  next  friend,  the  said  James  E. 
Coker,  was  in  the  field  near  her  plowing  with  a  horse,  and  that 
about  5  o'clock  of  the  afternoon  of  the  said  24th  day  of  April, 
1901,  the  west-bound  passenger  train  of  the  said  defendant, 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  on  its  regular 
run  along  its  said  railroad  track  at  and  near  the  said  field  afore- 
said, ran  by  where  the  said  plaintiff  and  her  said  father  were  at 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams, 
sec  foot-note  appended  to  Butler  v.  Easton  &  A.  R.  R.  Co.  (N.  J.). 
17  R.  R.  R.  803,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  803;  Powell  v,  Nevada, 
C  &  O.  Ry.  (Nev.),  17  R.  R.  R.  295,  40  Am.  &  Eng.  R.  Cas..  N.  S., 
295;  foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Cleghorn 
(Ala.),  17  R.  R.  R.  216,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 
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work,  and  in  so  passing  and  approaching  the  point  last  aforesaid 
the  said  train  of  cars,  with  its  locomotive,  was  by  the  agents  and 
servants  of  the  said  railroad  company,  then  and  there  being  in 
charge  thereof,  so  negligently,  carelessly,  and  improperly  oper- 
ated, run,  and  conducted  on  said  road,  as  to  cause  the  said  horse, 
then  and  there  being  plowed  by  the  said  James  E.  Coker,  to  take 
fright  to  such  an  extent  that  he  broke  loose  from  all  control,  and 
ran  away,  and  in  his  fright  knocked  down  the  plaintiff  with  great 
force,  dragged  the  said  plow  against  and  over  her  body,  causing 
the  blade  thereof  to  cut,  gash,  and  wound  the  plaintiff  in  the 
thigh,  and  dragging  her  along  the  ground,  and  otherwise  bruis- 
ing and  wounding  the  body  of  her,  the  said  plaintiff,  and  all  this 
without  any  default,  negligence,  or  carelessness  on  the  part  of 
her,  the  said  plaintiff ;  that  said  negligence  consisted  of  a  failure 
of  the  said  defendant's  agcftits  and  servants  to  ring  the  bell  or 
blow  the  whistle  at  the  public  crossing  next  near  the  plaintiff's 
field,  and  when  the  said  train  had  so  carelessly  entered  the  said 
field,  and  when  opposite  or  near  the  plaintiff,  and  seeing  the  said 
horse  already  frightened,  they  unnecessarily  blew  the  whistle 
and  gave  additional  fright  to  the  said  horse." 

The  defendant  answered,  and  specifically  denied  each  allega- 
tion of  the  complaint.    The  plaintiff  recovered  judgment. 

The  evidence  adduced  at  the  trial  tended  to  prove  the  following^ 
facts : 

Plaintiff,  at  the  time  of  the  injury  complained  of,  was  working 
with  her  father  and  others  in  her  father's  field.  The  road  of  de- 
fendant ran  through  the  field.  The  right  of  way  was  100  feet 
wide  and  inclosed  by  a  fence.  The  road  approached  the  field 
from  the  east,  on  a  curve  from  a  northerly  direction,  and  became 
straight  about  the  time  it  entered  the  field,  and  then  turned  again 
on  a  slight  curve  to  the  north.  The  field  was  nearly  a  half  mile 
wide.  On  the  day  of  the  accident  defendant's  west-bound  train, 
running  about  35  miles  an  hour,  passed  through  the  field.  Plain- 
tiff's father  was  plowing  in  the  field  near  the  railroad.  His  horse 
became  frightened  by  the  approach  of  the  train,  and  the  father 
was  with  much  effort  holding  him,  until  the  whistle  of  the  train 
was  blown  after  it  had  passed  him  about  75  feet,  when  the  horse 
ran  away,  dragging  the  plow  after  him,  running  over  plaintiff, 
and  injuring  her.  She  was  knocked  down,  and  the  plow  caught 
her,  and  she  was  dragged  some  distance,  and  severely  wounded 
in  the  thigh.  The  evidence  as  to  the  fireman  or  engineer  seeing 
the  father  and  the  horse  just  before  or  at  the  time  the  whistle 
was  blown  is  in  conflict. 

The  court  gave  to  the  jury  the  following,  among  other  instruc- 
tions, over  the  objections  of  the  defendant: 

"The  law  requires  the  defendant  to  ring  the  bell  or  sound  the 
whistle  80  rods  before  reaching  a  public  crossing,  and  to  con- 
tinue doing  one  or  the  other  until  the  crossing  is  passed.  Under 
this  statute  the  sounding  of  the  whistle  at  any  point  required  by 
the  law  will  not  make  the  defendant  liable  for  any  injury  that 
may  ensue  from  it,  unless  the  operatives  of  the  engine  who  sound 
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the  whistle  know,  or  reasonably  knew,  that  by  so  doing  injury 
wiD  reasonably  and  approximately  ensue." 

And  refused  to  give  the  following  at  the  request  of  the  de- 
fendant: 

*'You  are  instructed  that  defendant's  engineer  was  not  guilty 
of  negligence  in  blowing  the  whistle  in  Croker's  field,  unless  you 
also  find  that  said  engineer  knew  or  had  reason  to  believe  that 
the  blowing  of  said  whistle  would  frighten  the  horse  driven  by 
Coker." 

The  instruction  given  was  calculated  to  mislead  the  jury.  They 
might  have  concluded  from  it  that  the  operatives  of  the  engine 
should  have  seen  Coker  and  his  horse  at  or  about  the  time  the 
whistle  was  blown,  and  reasonably  have  known  that  the  horse 
would  run  away  and  injure  some  one.  The  instruction  refused 
should  have  been  given  to  prevent  such  an  error. 

"A  railroad  company  has  authority  to  operate  its  trains  in  the 
usual  and  ordinary  way^  including  the  right  to  make  all  noises 
incident  to  the  working  of  its  engines  and  cars,  and  also  the 
right  to  give  the  usual  and  proper  signals  of  danger,  as  by  the 
sounding  of  whistles  or  the  ringing  of  bells;  and,  while  exer- 
cising such  right  in  a  reasonable  and  prudent  manner,  the  rail- 
road company  is  not  liable  for  injuries  occasioned  by  horses" 
in  adjoining  fields  taking  fright  at  such  noises ;  but  if  the  opera- 
tives of  the  engines  of  trains  discover  a  horse  frightened  and 
attempting  to  run  away  with  a  wagon  or  plow,  or  threatening  to 
do  any  other  injury,  they  should  recognize  the  situation,  and  re- 
frain from  doing  any  heedless,  unnecessary,  or  wanton  act  which 
will  increase  the  fright  or  danger,  and  if  they  fail  to  do  so  the 
railroad  company  will  be  liable  for  damages  occasioned  thereby. 

Reverse  and  remand  for  a  new  trial. 


Dolphin  v.  Worcester  Consol.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  19,  1905.) 

[75  N.  E.  Rep.  635.] 


Carriers — Street  Railroads — Injuries  to  PasMnf^ers — Rules — Negli* 
gcnce. — Where  plaintiff's  intestate,  while  sitting  m  .^^n  open  electric 
car,  was  thrown  therefrom  as  it  was  being  driven  around  a  curve  at 
a  high  rate  of  speed,  and  while  a  wooden  rail  intended  for  the  pro- 
tection of  passengers,  running  along  outside  of  the  stanchions,  was 
up,  and  the  company  had  provided  by  rule  for  a  speed  not  exceed- 
ing three  miles  an  hour  on  curves,  the  company  was  not  guilty  of 
negligence  in  failing  to  adopt  a  rule  requiring  the  rail  on  the  outer 
side  of  curves  to  be  down  when  its  cars  are  rounding  such  curves; 
the  rails  being  intended  only  to  prevent  passengers  from  leaving  the 
car  on  the  inner  side,  where  there  are  double  tracks. 

Same— Request  to  Charge — Gross  Negligence.* — In  an  action  for 
injuries  to  a  passenger,  a  request  to  charge  that  the  duty  of  excrcis- 

*See  extensive  note  appended  to  Thomasson  v.  Southern  Ry.  (S^ 
Car.),  17  R.  R.  R.  226,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  226. 

19  R  R  R--11 
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ing  the  highest  degree  of  care  is  incumbent  on  the  defendant,  and  any 
failure  on  the  part  of  its  servants  to  exercise  that  degree  of  care  is 
**gross  negligence,"  was  properly  refused,  as  a  failure  to  exercise 
the  highest  degree  of  care  constitutes  slight  negligence  only. 

Negligence — Gross  Negligence.'*' — A  request  to  charge  the  term 
**gross,"  in  the  term  "gross  negligence,"  when  used  with  reference 
to  the  degree  of  care  required  and  not  fulfilled,  is  merely  an  expletive, 
when  the  degree  of  care  required  is  the  very  highest,  was  properly 
refused,  since  under  such  circumstances  the  term  implies  a  gross 
failure  to  exercise  that  degree  of  care. 

Carriers — Degrees  of  Negligence.'*' — There  are  degrees  of  negli- 
gence in  an  action  against  a  carrier  for  the  death  of  a  passenger, 
under  Rev.  Laws,  c.  Ill,  §  267,  providing  that  if  a  corporation  operat- 
ing a  railroad,  by  reason  of  its  negligence  or  by  reason  of  the 
unfitness  or  gross  negligence  of  its  agents  or  servants  while  engaged 
in  its  business,  causes  the  death  of  a  passenger,  etc.,  it  shall  be  pun- 
ished by  a  fine  not  less  than  $500  nor  more  than  $5,000,  which  shall  be 
paid  to  the  executor  or  administrator,  etc. 

Exceptions  from  Superior  Court,  Worcester  County;  Francis 
A.  Gaskill,  Judge. 

Action  by  John  Dolphin,  as  administrator,  etc.,  against  the 
Worcester  Consolidated  Street  Railway  Company.  A  verdict 
was  rendered  in  favor  of  defendant,  and  plaintiff  brings  excep- 
tions.   Overruled. 

Edwd,  J,  Melanefy,  John  H,  Mathews,  and  Thos  A.  McAvoy, 
for  plaintiff. 

T.  H.  Dewey,  Chas.  C.  Milton,  and  Chandler  Bullock,  for  de- 
fendant. 

LoRiNG,  J.  This  is  an  action  of  tort,  under  Rev.  Laws,  c.  Ill, 
§  267,  for  the  death  of  a  passenger  on  a  street  railway. 

The  plaintiff's  case  was  that,  while  sitting  in  an  open  electric 
car,  his  intestate  was  thrown  out  by  the  car  being  driven  round  a 
curve  at  a  high  rate  of  speed,  while  a  wooden  rail  was  up  which 
runs  along  the  outside  of  the  stanchions  supporting  the  roof  of 
the  car,  and  which  is  lowered  to  prevent  passengers  getting  off 
or  raised  to  allow  them  to  do  so.  It  appeared  that  the  curve 
was  a  very  sharp  one,  having  a  radius  of  53.5  feet,  and  was  in 
the  busiest  part  of  the  town  of  Clinton ;  also,  that  the  track  was 
a  single  track.  It  also  appeared  that  the  conductor  did  not  warn 
the  intestate  not  to  get  oflf.  The  plaintiff  put  in  evidence  the  fol- 
lowing rules  of  the  defendant  railway : 

"Rule  99.  The  speed  of  cars  on  sharp  curves,  frogs,  switches, 
and  cross-overs  must  not  exceed  three  miles  per  hour." 

"Rule  44.  Conductor's  signal  to  stop  car,  except  in  cases  of 
emergency,  must  be  given  by  him  in  ample  season  to  allow  motor- 
man  to  make  such  stop  at  the  nearest  stopping  place." 

"Rule  41.    Three  bells— to  stop  instantly." 

"Rule  43.  *  *  *  Exercise  especial  care  for  women,  chil- 
dren, infirm  or  aged  persons." 

"Rule  34.  Conductors.  Notify  passengers  desiring  to  leave 
car  not  to  do  so  until  the  car  has  come  to  a  full  stop,  and  then 

*See  foot-note  on  preceding  page. 
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from  the  rig^ht-hand  side  only.  Extreme  care  in  this  respect  is 
necessan'  on  open  cars,  as  there  is  ^eat  dangler  in  leaving  the 
car  from  the  left-hand  side." 

One  of  the  plaintiff's  witnesses  testified  that  the  car  at  the  time 
of  the  accident  was  going  around  the  curve  at  the  rate  of  five  or 
six  miles  an  hour. 

The  defendant's  case  was  that,  after  giving  a  signal  to  stop 
the  car  at  a  stopping  post  beyond  the  curve,  and  while  the  car 
was  going  3  to  3%  miles  an  hour,  the  plaintiff's  intestate  got 
down  on  the  running  board  and  stepped  off  the  car,  with  her  back 
:o  the  front  of  it. 

The  plaintiff  asked  for  the  following  rulings:  "(1)  If  the  jury 
find  from  all  the  evidence  that  the  plaintiff's  intestate  left  or  was 
ilirown  from  the  car  in  consequence  of  the  negligence  of  defend- 
ant corporation,  and  came  to  her  death  by  reason  of  that  negli- 
gence, and  also  find  that  she  was  at  fault,  and  that  the  want  of 
care  on  her  part  contributed  to  her  injury,  nevertheless  the  plain- 
tiff may  recover.  (2)  If  the  jury  find  that  the  defendant  corpo- 
ration should  have  provided  barriers  to  prevent  passengers  from 
alighting  from  the  left  side  of  the  car  at  this  particular  place, 
and  did  not  do  so,  or  if,  having  provided  such  barriers,  that  the 
defendant  corporation  failed  to  instruct  its  servants  to  so  place 
them  as  to  guard  against  and  prevent  any  possible  danger,  so  far 
as  practicable,  then  the  corporation  was  negligent,  and  the  plain- 
tiff may  recover,  if  the  jury  consider  her  death  attributable  to 
such  neglect.  *  *  *  (6)  When  the  duty  of  exercising  the 
hig^hest  degree  of  care  is  incumbent  upon  the  defendant,  any 
failure  upon  the  part  of  its  servants  to  exercise  that  degree 
of  care  is  gross  negligence.  (7)  The  term  'gross'  in  the  allega- 
tion *gross  negligence,'  when  used  with  reference  to  the  degree 
of  care  required  and  not  fulfilled,  is  merely  an  expletive,  when 
the  degree  of  care  required  is  the  very  highest.  (8)  There  are 
no  degrees  of  negligence." 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  give  the 
rulings  requested,  and  to  such  parts  of  the  charge  as  were  in 
conflict  with  them.  The  defendant  had  a  verdict,  and  the  case  is 
here  on  these  exceptions. 

1.  The  court  was  right  in  refusing  to  give  the  first  and  second 
rulings  asked  for.  There  was  no  evidence  of  negligence  on  the 
part  of  the  corporation.  The  plaintiff's  argument  here  is  that 
the  injury  would  not  have  happened,  as  he  claimed  it  happened, 
if  the  railing  had  been  down.  That  may  be  conceded.  But  that 
is  not  the  question.  The  question  is  whether  it  was  negligence 
on  the  part  of  the  corporation  to  have  failed  to  adopt  a  rule  re- 
quiring the  rail  on  that  side  of  the  car,  which  is  on  the  outer  side 
ot  the  curve,  to  be  put  down,  when  one  of  its  cars  is  going  around 
curves  like  the  curve  here  in  question.  The  corporation  had  pro- 
vided by  rule  for  a  speed  not  exceeding  three  miles  an  hour  on 
sharp  curves.  It  is  manifest  that  the  rails  in  question  were  in- 
tended to  prevent  passengers  from  leaving  a  car  on  the  inner 
side,  where  there  are  double  tracks.    In  our  opinion  there  is  no 
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such  probability  of  a  passenger's  being  thrown  bodily  out  of  his 
seat  while  the  car  is  going  around  a  curve  as  to  require  the  cor- 
poration, in  the  exercise  of  the  highest  degree  of  care,  to  adopt 
a  rule  which  should  insure  his  being  held  in  his  seat  by  physical 
force.  McKimble  t/.  Boston  &  Maine  Railroad,  139  Mass.  542. 
2  N.  E.  97,  and  Id.,  141  Mass.  463,  5  N.  E.  804,  cited  by  the 
plaintiff,  does  not  help  him. 

2.  The  judge  was  right  in  refusing  to  give  the  sixth  ruling 
asked  for.  A  failure  to  exercise  the  highest  degree  of  care  is 
slight  negligence. 

3.  The  seventh  ruling  requested  was  wrong.  The  term  "gross 
iicgligence,"  in  a  case  where  the  degree  of  care  due  is  the  highest 
degree  of  care,  means  that  there  has  been  a  gross  failure  to  exer  - 
cise  that  degree  of  care. 

4.  There  are  degrees  of  care  in  cases  under  Rev.  Laws,  c.  Ill, 
§  267,  by  force  of  that  act. 

Exceptions  overruled. 


Warren  v.  City  Electric  Ry.  Co.  et  al, 

(Supreme  Court  of  Michigan,  Sept.  19,  1905.) 
[104  N.  W.  Rep.  613.] 

Electricity  —  Injuries  —  Inspection — Reasonableness.* — In  an  action 
for  injuries  caused  by  a  live  electric  wire,  the  reasonableness  of  the 
inspection  depends,  not  only  on  the  condition  of  the  line,  but  also  on 
the  nature  of  the  danger  to  be  feared. 

Evidence — ^Judicial  Notice. — Judicial  notice  will  be  taken  of  the  fact 
that  electricity  is  dangerous  and  so  generally  recop^ized. 

Electricity  —  Care  Required  —  Instructions — Prejudice.* — In  an  ac- 
tion for  injuries  caused  by  a  live  electric  wire,  an  instruction  requir- 
ing of  defendant  the  exercise  of  such  care  as  ordinarily  careful  and 
prudent  persons  would  exercise  in  dealing  with  electricity  under 
similar  circumstances  was  not  prejudicial  to  it. 

Same — Time  for  Repairs — Question  for  Jury. — Plaintiff's  child  was 
injured  by  coming  in  contact  with  a  live  telephone  wire,  which  re- 
ceived its  dangerous  current  from  a  trolley  span  wire  belonging  to 
defendant,  through  being  pressed  against  the  span  wire  by  the  limb 
of  a  tree,  which  was  broken  by  a  storm  the  previous  evening  at  a 
considerable  distance  from  the  point  where  the  wire  parted  and  fell 
and  where  plaintiff  was  injured.  There  was  evidence  that  the  span 
wires  were  not  properly  insulated  and  were  not  protected  from  im- 
pact with  other  wires.  Held,  that  whether  defendant  was  guilty  of 
negligence  in  these  respects  was  for  the  jury,  notwithstanding  the 
short  time  that  elapsed  between  the  breaking  of  the  wire  and  the 
accident  in  which  to  discover  and  make  repairs. 

Same — Proximate  Cause.f — Where  plaintiff  was  injured  by  coming 

♦For  the  authorities  in  this  series  on  the  question  of  the  care 
required  of  street  railways  to  prevent  persons  from  being  injured 
by  their  electric  wires,  see  foot-note  appended  to  Metropolitan  St. 
Ry.  Co.  V.  Gilbert  (Kan.),  15  R.  R.  R.  428,  38  Am.  &  Eng.  R.  Cas., 
N.   S.,  428. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  or  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Dean  v.  Oregon  R.  &  Nav.  Co.   (Wash.),  16  R.  R.  R.  237,  39  Am. 
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in  contact  with  a  live  telephone  wire,  which  had  been  pressed  down 
against  an  improperly  insulated  trolley  span  wire  by  the  limb  of 
a  tree,  which  was  broken  by  a  severe  storm  the  previous  evening, 
the  failure  to  guard  the  span  wire  and  the  want  of  insulation  were 
concurring  causes  establishing  a  liability,  and  the  breaking  of  the 
tree  was  not  the  sole  proximate  cause  of  the  injury. 

Evidence — Expert  Testimony — Competency  of  Witnes84 — In  an  ac- 
tion for  injuries  caused  by  a  live  electric  wire,  witnesses  who  were 
experienced  in  the  use  of  certain  alleged  defective  insulators  used 
were  entitled  to  testify  as  to  their  experience  in  their  use,  and  to  give 
their  opinion  as  to  their  effectiveness,  as  well  as  their  tendency  to 
h\\  into  disuse  in  places   where  formerly  used. 

Same — Demonstrative  Evidence.! — In  an  action  for  injuries  caused 
by  a  live  electric  wire,  it  was  proper  to  introduce  an  insulator  or 
hanger  in  evidence  which  was  alleged  to  be  defective  and  insuf- 
ficient- 
Appeal — Review — Harmless  Error. — In  an  action  for  injuries  by  a 
live  electric  wire,  defendant  was  not  prejudiced  by  a  question,  asked 
of  its  foreman  on  cross-examination,  as  to  whether  it  was  not  com- 
mon knowledge  among  defendant's  employees  ths^t  defendant's  span 
wires  were  charged,  where  it  did  not  appear  that  the  witness  admitted 
fuch  fact. 

Electricity  —  Personal  Injuries  —  Actions — Evidence. — In  an  action 
for  injuries  by  a  live  electric  wire,  which  had  become  hot  by  con- 
tact with  defendant's  trolley  span  wire,  it  was  proper  to  ask  defend- 
ant's foreman  on  cross-exqmination  whether  he  had  not  warned  line- 
man against  hot  span  wires. 

Error  to  Circuit  Court,  St.  Clair  County;  Harvey  Tappan, 
Judge. 

Action  by  Wells  Warren,  by  his  next  friend,  ag^ainst  the  City 
Electric  Railway  Company  and  another.  From  a  judgement  in 
favor  of  plaintiff,  defendant  railway  company  brings  error. 
AiHrmed. 

Ar^ed  before  McAlvay,  Blair,  Montgomery,  Ostrander, 
and  Hooker,  JJ. 

Phillips  &  Jenks,  for  appellant. 

S.  A.  Graham  and  George  G,  Moore,  for  appellee. 

Hooker,  J.  The  plaintiff,  a  lad  of  11  years  of  age,  was 
seriously  injured  by  coming  in  contact  with  a  live  telephone  wire, 
which  lay  upon  the  ground  in  a  public  street  in  Port  Huron.    The 

&  Eng.  R.  Ca«s.,  N.  S.,  237;  foot-notes  appended  to  Birmingham  Ry. 
Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R.  191,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191;  foot-notes  appended  to  Snow  v.  New  York, 
etc.,  R.  Co.  (Mass.),  15  R.  R  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
47;  foot-notes  appended  to  Illinois  Cent.  R,  Co.  v.  Mcintosh  (Ky.), 
14  R.  R.  R.  738,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  738;  foot-note  appended 
to  Glassey  v.  Worcester  Con.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  736, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  736;  foot-notes  appended  to  Wabash  R. 
Co.  r.  Billings  (111.),  14  R.  R.  R.  203,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  203. 

+For  the  authorities  in  this  series  on  the  question  of  the  admis- 
sibility of  expert  and  opinion  evidence,  see  foot-note  appended  to 
Schultz  V.  Union  Ry.  Co.  (N.  Y.),  16  R.  R.  R.  777,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  777. 

§See  extensive  note  appended  to  Louisville  Rv.  Co.  v.  Hoskins' 
AdiHT  (Ky.),  17  R.  R.  R.  484,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  484. 
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proof  shows  that  the  telephone  wire  received  its  dangerous  cur- 
rent from  a  trolley  span  wire  belonging^  to  appellant,  throug^h  its 
being  pressed  down  upon  said  span  wire  by  the  limb  of  a  tree, 
which  was  broken  by  a  severe  storm  the  previous  evening,  at  a 
considerable  distance  from  the  point  where  the  wire  parted  and 
fell,  which  was  the  place  where  the  boy  was  injured.    Action  was 
brought  against  the  telephone  company  and  the  appellant,  and  a 
verdict  and  judgment  of  $9,(XX)  was  returned  against  the  latter ; 
a  verdict  being  directed  in  favor  of  the  telephone  company.    The 
acts  of  negligence  charged  against  appellant  were  as  follows : 
(1)  Failure  to  properly  insulate  the  span  wires  of  the  trolley 
line;  (2)  to  properly  and  at  reasonable  time  inspect  said  insu- 
lation; (3)  to  place  guard  wires  over  the  span  wires,  to  prevent 
contact  with  other  wires;   (4)  to  remove  such  other  wires   as 
should  come  in  contact  with  the  span  wires.     There  was  proof 
tending  to  show  that  the  insulators  used  were  ineffective,  and 
that  they  were  not  reasonably  safe  and  fit  for  the  purpose.    There 
was  also  testimony  as  to  the  nature  and  frequency  of  inspections. 
These  questions  were  for  the  jury,  unless  it  can  be  said  that 
the  proof  as  to  the  former  was  improperly  admitted  and  that  the 
inspection  was  conclusively  shown  to  be  reasonable.     Whatever 
may  be  said  of  the  former,  we  cannot  say  as  matter  of  law  that 
the  inspection  proved  was  reasonable  and  proper.     That  is   a 
question  for  the  jury,  depending  as  it  does  upon  the  condition 
of  the  line  and  the  nature  of  the  danger  to  be  feared.    The  fre- 
quency and  care  required  in  inspections  depend  much  upon  the 
character  of  the  apparatus,  or  machinery,  or  other  agent  from 
which  danger  is  to  be  feared,  and  as  its  destructiveness  and  dan- 
ger is  increased  the  duty  of  care  increases.    In  other  words,  the 
degree  of  hazard  attending  the  use  of  a  dangerous  article  has  a 
direct  relation  to  the  care  which  is  requisite  in  its  use.    Electricity 
is  to  be  classed  with  gunpowder,  dynamite,  and  other  treacherous 
and  destructive  agents,  of  whose  dangerous  qualities  we  may 
take  judicial  notice,  as  well  as  of  the  fact  that  society  recognizes 
them,   and  acts   accordingly.     No  prudent  man   handles   these 
things  with  a  low  degree  of  caution.    We  find  it  unnecessary  to 
say,  as  some  courts  have  said,  that  the  use  of  electricity  imposes 
the  duty  of  the  greatest  possible  care.    The  circuit  judge  did  not 
so  charge,  but  contented  himself  with  saying  that  the  duty  requi- 
site was  such  as  ordinarily  careful  and  prudent  persons  would 
exercise  in  dealing  with  electricity  under  similar  circumstances. 
This  was  sufficiently  favorable  to  the  defendant,  although  it  in- 
volved the  idea,  before  expressed,  that  the  nature  of  the  hazard 
is  an  element  in  determining  the  question.     The  frequency  and 
nature  of  the  inspections  required  depend  in  a  measure  upon  this. 
The  following  authorities,  suggested  by  plaintiff's  brief,  show 
the  trend  of  decisions  upon  this  subject:     Friesenhan  v.  Tele- 
phone Co.,  134  Mich.  292,  96  N.  W.  501 ;  Wolpers  v,  N.  Y,  & 
Q.  Elec.  Co.     (Sup.    86  N.  Y.  Supp.  845;  Paine  v,  Elec.  Co. 
(Sup.)  72  N.  Y.  Supp.  279;  Will  v,  Edison  Co.  (Pa.)  50  Atl. 
161,  86  Am.  St.  Rep.  732;  Denver  Con.  Electric  Co.  v,  Lawrence^ 
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(Colo.  Sup.)  73  Pac.  39;  Economy  L.  &  P.  Co.  v.  Hiller  (111.) 
68  X.  E.  72;  Memphis  St.  Ry.  z\  Kartright  (Tenn.)  75  S.  W. 
719;  Lexington  Ry.  Co.  v.  Fain  (Ky.)  71  S.  W.  628;  Lutolf  v. 
United  Elec.  Co.  (Mass.)  67  N.  E.  1026;  Richmond  &  P.  Elec. 
Rv.  Co.  V.  Rubin  (Va.)  47  S.  E.  834;  Keasbey,  Elec.  Wires, 
§§  242,  269 ;  3  Current  Law,  1 182 ;  1  Current  Law,  996 ;  City 
Elec.  Co.  z\  Conery,  61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  570, 
S4  Am.  St.  Rep.  262 ;  3  Current  Law,  1185. 

Counsel  contend  that  the  evidence  shows  that  a  reasonable  time 
for  appellant  to  discover  the  dangler  and  make  repairs  had  not 
elapsed,  and  that  the  jury  should  have  been  so  instructed.  Were 
it  conclusively  shown  that  defendant's  line  was  in  such  perfect 
condition  that  the  live  wire  was  only  charg^eable  to  the  effect  of 
an  extraordinary  storm,  this  point  would  merit  more  considera- 
tion. But  there  was  a  claim  of  negligence  in  not  properly  insu- 
lating the  span  wire  and  in  not  protecting  it  from  the  impact  of 
other  wires,  both  of  which  questions  were  for  the  jury. 

In  this  connection  it  is  urged  that  the  proximate  cause  of  the 
injury  was  not  the  want  of  insulation,  nor  the  failure  to  guard 
the  span  wire,  but  it  was  the  breaking  of  the  tree.  It  is  generally 
the  case  that  an  accident  is  the  result  of  concurring  causes.  If 
the  rain  and  snow  never  fell  and  the  wind  never  blew,  wires 
would  be  less  likely  to  fall  and  break.  In  this  case  the  span 
wire  was  hot  where  it  was  not  intended  to  be.  The  telephone 
wire  was  pressed  upon  it  when  it  was  not  so  intended.  The 
wire  burned  in  two  from  the  intense  heat  taken  off  from  the  span 
wire,  and  the  ends  fell.  All  of  these  were  things  to  be  anticipated 
and  guarded  against.  If  this  was  not  done  to  the  extent  that  a 
prudent  man  would  do  it,  there  was  a  failure  of  duty,  which 
might  be  a  concurring  cause  of  the  accident,  making  defendant 
liable.  Thus  we  held  that,  where  a  horse  was  caused  to  struggle 
and  injure  his  master  through  getting  his  foot  through  a  hole  in 
a  bridge,  the  defect  in  the  bridge  was  a  proximate  cause,  of  the 
accident. 

One  Wager  was  allowed  to  testify  to  efficiency  of  the  insulators 
used  to  prevent  hot  span  wires.  He  was  not  permitted  to  testify 
that  they  were  unfit,  but  gave  his  experience  in  their  use.  He 
said  he  came  in  contact  with  many  hot  span  wires  during  the 
five  years  that  he  worked  where  such  insulation  were  used  in 
Lapeer  and  Port  Huron.  Harry  Hoffman,  shown,  we  think,  to 
be  experienced  and  an  expert,  gave  his  experience  and  also  his 
opinion  as  to  the  effectiveness  of  this  kind  of  insulators,  as  well 
as  their  tendency  to  fall  into  disuse  in  places  where  formerly 
used.  We  think  that  both  of  these  witnesses  were  competent  to 
give  opinions  upon  the  effectiveness  of  these  insulators ;  also,  that 
it  was  proper  to  introduce  the  insulator  or  hanger  in  evidence. 

Walker,  a  foreman  of  defendant,  was  asked  on  cross-examina- 
tion if  it  was  not  common  knowledge  and  common  talk  among 
the  defendant's  employees  that  the  span  wires  were  charged.  If 
this  was  not  proper  on  cross-examination,  the  answer  did  not 
injure  defendant ;  for  our  attention  is  not  called  to  an  admission 
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that  It  was  so.  It  was  not  improper  to  show  on  cross-examina- 
tion that  he  may  have  warned  linemen  against  hot  span  wires. 

It  is  claimed  that  the  damages  were  excessive.  On  motion  for 
a  new  trial  they  were  reduced  to  $6,(XX),  in  which  plaintiff 
acquiesced.  The  injury  was  serious,  and  we  think  the  judgment 
should  not  be  reversed  on  this  ground. 

Complaint  is  made  of  the  intemperate  discussion  of  the  case, 
but  we  are  not  satisfied  that  defendant  was  injured  by  what  was 
said.    We  think  it  unnecessary  to  discuss  other  questions. 

We  have  found  no  error,  and  the  judgment  is  affirmed. 


\  Dryden  v,  Pennsylvania  R.  Co. 

« 

■  (Supreme  Court  of  Pennsylvania,  May  1,  1905.) 

[61  Atl.  Rep.  249.] 

Accident  at  Railroad  Crossing — Contributory  Negligence.* — ^Where 
the  evidence  in  an  action  against  a  railroad  company  shows  that  de- 
ceased, killed  at  a  railroad  crossing,  could  not  have  looked  and  listened 
at  any  reasonable  place  before  driving  on  the  tr^ck,  the  speed  of  the 
train,  the  distance  at  which  it  might  have  been  seen  from  the  cross- 
ing, or  that  the  crossing  was  particularly  dangerous,  are  immaterial. 

Same.f — Where  decedent,  who  had  hired  a  buggy  ^nd  a  driver,  was 
not  driving  himself  at  the  time  of  an  accident  at  a  crossing,  his 
widow  cannot  recover  for  injuries  received,  where  contributory  neg- 
ligence was  conclusively  established. 

Appeal  from  Court  of  Common  Pleas,  Berks  County. 

Action  by  Elizabeth  S.  Dryden  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  facts  as  stated  by  the  court  were  as  follows :  On  the  fore- 
noon of  August  21,  1901,  the  plaintiff's  husband  hired  a  buggy, 
with  driver,  in  Leesport,  to  go  to  a  nearby  place.  The  road 
crosses  the  railway  diagonally  at  grade,  and  then  runs  almost 
parallel  with  it  for  some  distance,  at  a  level  depressed  below  that 
of  the  railway,  a  hedge  intervening  between  the  two.  On  the 
opposite  side  of  the  road,  and  between  it  and  a  canal,  there  is  a 
line  of  willow  trees  arching  over  the  road.     Returning  along 

♦For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  negligence  and  contributory  negligence  in  actions  for  in- 
juries sustained  at  railroad  crossings,  see  foot-note  appended  to 
Cowen  V.  Dietrick  (Md.),  17  R.  R.  R.  359,  40  Am.  &  Eng.  R.  Gas., 
N.  S.,  359;  foot-notes  appended  to  Woolf  v.  Washington  Ry.  &  Nav. 
Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  846; 
foot-note  appended  to  Feitle  v.  Chicago  City  Ry.  Co.  (111.),  14  R.  R. 
R.  798,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  798. 

tSee  foot-notes  appended  to  Hampel  v.  Detroit,  etc.,  Ry.  Co.  (Mich.), 
14  R.  R.  R.  732,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  732;  Evensen  v. 
Lexington  &  B.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  159,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  159;  foot-note  appended  to  Lightfoot  v.  Winnebago 
Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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this  road  at  a  leisurely  pace,  with  the  top  of  the  buggy  raised, 
but  without  curtains,  the  team  collided  at  the  crossing  with  an 
express  train  going  south,  and  both  men  were  killed.  Before 
reaching  the  turn  in  the  road  towards  the  track,  which  begins 
about  60  feet  from  the  center  of  the  track,  there  is  a  railway 
crossing  caution  board.  At  a  point  further  on  in  the  approach  to 
the  crossing,  and  variously  stated  to  be  15,  23,  and  36  feet  from 
the  track,  there  is  an  unobstructed  view  of  the  same  to  the  north 
for  at  least  1,325  feet,  to  a  whistling  board.  There  the  whistle 
of  the  train  was  sounded.  There  is  nothing  to  indicate  that  the 
horse  had  become  frightened  and  unmanageable.  The  train  was 
slightly  behind  time,  and  was  running  fast;  the  engineer,  called 
by  plaintiff,  says  60  miles  an  hour,  though  from  the  testimony  of 
some  of  the  plaintiff's  other  witnesses  the  speed  may  be  figured 
up  to  90  or  100.  The  court  entered  a  compulsory  nonsuit  which 
ii  subsequently  refused  to  take  off. 

Argued  before  Mitchell,  C.  J.,  and  FELL,  Brown,  Mestre- 
ZAT.  and  Elkin,  JJ. 

H.  R.  Green  and  Henry  Maltsberger,  for  appellant. 
Cyrus  G.  Derr,  for  appellee. 

Per  Curiam.  The  learned  judge  below,  after  stating  the  facts 
in  his  opinion  refusing  to  take  off  the  nonsuit,  continued :  "The 
collision  occurred  the  instance  the  carriage  reached  the  track. 
There  was  testimony  that  the  sound  of  the  locomotive  whistle  was 
liable  to  be  obscured  by  the  hedge,  etc.,  already  referred  to.  But, 
no  matter  to  what  extent  that  may  be  true,  and  no  matter  whith 
of  the  figures  named  are  accepted  as  correctly  giving  the  speed 
of  the  train  or  the  distance  from  the  crossing  at  which  it  might 
have  been  seen  by  the  occupants  of  the  buggy,  it  is  too  plain  for 
dispute  that  thev  could  not  have  stopped,  looked,  and  listened  at 
any  reasonably  proper  place  without  seeing  the  train  close  upon 
the  crossing,  and  realizing  the  manifest  peril  of  an  attempt  to 
pass  ahead  of  it.  Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1,  32 
Atl.  103.  The  failure  to  do  so  constitutes  per  se  such  negligence 
af  bars  a  recovery.  Penna.  R.  R.  Co.  v.  Beale,  73  Pa.  504,  13 
Am.  Rep,  753 ;  Whitman  v.  Penna.  R.  R.  Co.,  156  Pa.  175,  27  Atl. 
290:  Gray  v.  Penna.  R.  R.  Co.,  172  Pa  383,  33  Atl.  697 ;  Gleim  v. 
Harris,  181  Pa.  387,  37  Atl.  515.  Nor,  in  view  of  the  contribu- 
tor}* negligence  thus  conclusively  established,  is  it  of  any  impor- 
tance to  inquire  whether  this  crossing  was  particularly  dangerous, 
or,  assuming  it  to  be  such,  whether  there  may  not  have  been 
negligence  in  the  defendant  company  in  running  its  trains  at  so 
great  a  speed  over  it.  Where  the  bar  of  contributory  negligence 
is  not  in  the  way,  these  questions  may  arise.  Ellis  v.  Lake  Shore, 
etc.,  R.  R.  Co.,  138  Pa.  506,  21  Atl.  140,  21  Am.  St.  Rep.  914. 
But  the  exceptionally  dangerous  character  of  a  crossing  has  a 
bearing  upon  the  degree  of  care  to  be  exercised  by  the  traveler  as 
well  as  of  the  railway  company  using  it.  The  greater  the  danger 
of  the  crossing,  the  more  obligatory  the  duty  of  the  traveler  ap- 
proaching it  to  stop ;  and,  if  unable  to  get  a  sufficient  view  from 
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his  carriag^e,  then  to  g^et  out  of  it,  and  go  forward  on  foot.  Penna. 
R.  R.  Co.  V,  Beale,  73  Pa.  504,  13  Am.  Rep.  753;  Kinter  v. 
Penna.  R.  R.  Co.,  204  Pa.  497,  54  Atl.  276,  93  Am.  St.  Rep.  795. 
The  matter  of  speed,  on  the  other  hand,  is  wholly  immaterial 
where,  so  far  as  the  evidence  g^oes,  it  is  manifest  that  the  party 
injured  could  not  have  been  caught  by  the  engine  except  for  his 
failure  to  use  his  senses  and  heed  the  warning  they  were  bound 
to  give  him  had  he  used  them.  Nor  can  it  be  contended  that 
these  principles  are  inapplicable  here  because  the  plaintiff's  hus- 
band was  not  the  driver  of  the  horse  drawing  the  carriage  in 
which  he  rode.  The  rule  in  Borough  of  Carlisle  v.  Brisbane,  113 
Pa.  544,  6  Atl.  372,  57  Am.  Rep.  483,  Carr.  v.  Easton,  142  Pa. 
139,  21  Atl.  822,  Finnegan  v,  Foster  Tp.,  163  Pa.  135,  29  Atl. 
780,  and  similar  cases,  is  predicated  of  the  negligence  of  a  volun- 
tary carrier,  over  whose  actions  and  omissions  the  persons  riding- 
with  him  and  injured  had  no  rightful  control,  not  of  one  hired  by, 
or  for  the  time  being  in  the  employ  of,  such  person,  and  subject 
to  his  direction  and  restraint.  As  shown  by  the  decisions  in 
Crescent  Tp.  v,  Anderson,  114  Pa.  643,  8  Atl.  379,  60  Am.  Rep. 
367,  and  Dean  v,  Penna.  R.  R.  Co.,  129  Pa.  514,  18  Atl.  718,  6 
L.  R.  A.  143,  15  Am.  St.  Rep.  733,  even  in  the  former  class  of 
cases  the  immunity  accorded  is  not  absolute  to  the  extent  of 
excusing  reasonable  caution  in  the  face  of  patent  danger." 
The  judgment  is  affirmed  on  this  opinion. 


Alabama  Great  Southern  R.  Co.  v,  Clark. 

(Supreme  Court  of  Alabama,  June  30,  1905.) 

[39  So.   Rep.  816.] 

Railroads — Fires-— Contributory  Negligence — Vicarious  Negligence.* 

— In  4n  action  against  a  railroad  for  burning  cotton  in  a  warehouse 
by  negligently  emitting  sparks  from  its  engine,  contributory  negli- 
gence of  the  warehouse  company  in  permitting  other  cotton  to  re- 
main on  the  open  platform  of  the  warehquse,  where  it  was  liable 
to  be  set  on  fire  by  sparks,  was  not  chargeable  to  plaintiff,  who  had 
intrusted  his  cotton  to  the  warehouse  companv. 

Appeal — ^Assignments  of  Error — Complaint  of  District  Rulings. — An 
assignment  of  error  to  the  sustaining  of  severjil  causes  of  demurrer 
to  several  pleas  will  be  overruled,  if  any  of  the  causes  of  demurrer 
were  properly  sustained. 

Damages — Assessment — Questions  for  Jury. — In  an  action  for  the 
negligent  destruction  of  cotton,  where  plaintiff  proves  the  market 
price  of  cotton,  but  fails  to  prove  the  grade  of  the  cotton  destroyed, 

*For  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  foot-notes  appended  to  Colorado  &  S.  Ry.  Co.  v.  Thomas 
(Colo.),  17  R.  R.  R.  167,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  foot-notes 
appended  to  Markowitz  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  16  R.  R.  R. 
838,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  838;  foot-notes  appended  to  Sluder 
V.  St.  Louis  Transit  Co.  (Mo.),  16  R.  R.  R.  293,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  293;  St.  Louis  &  S.  F.  R.  Co.  v.  McFall  (Ark.),  16  R.  R. 
R.  243,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  243;  Chicago  Traction  Co.  v. 
Leach  (111.),  16  R.  R.  R.  220,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  220. 
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whether  it  should  be  presumed  that  plaintiff's  cotton  was  of  the 
average  grade  or  of  the  lowest  grade  is  a  question  for  the  jury. 

Railroads — Fires — Bvidence. — In  an  action  against  a  railroad  for 
de5tro>ing  property  by  negligently  emitting  sparks  from  an  engine, 
evidence  of  what  the  engine  was  doing  a  little  before  or  about  the 
time  the  fire  was  discovered  at  and  near  the  place  of  the  fire  was 
admissible  on  the  question  as  to  whether  the  fire  was  caused  by  a 
spark  from  the   en^ne. 

Same — Action»-— Question  for  Jury* — In  an  action  against  a  rail- 
road for  destroying  property  by  negligently  emitting  sparks  from 
an  engine,  whether  the  engine  was  operated  near  enough  in  point 
of  time  and  position,  and  in  the  proper  direction  with  reference  to 
the  wind,  to  have  caused  the  fire,  was  a  question  for  the  jury. 

Witnesses — Impeachment — Contradictoi^  Statements. — A  paper  con- 
taining a  series  of  questions  and  answers  relating  to  matters  in  issue, 
taken  down  in  shorthand  during  a  conversation  between  a  witness 
and  another  and  read  over  to  the  witness,  but  not  signed  by  him, 
w-as  read  to  the  witness  on  the  trial,  and  he  identified  it  as  the  paper 
previously  read  to  him,  and  said  that  he  stated  that  it  was  correct, 
except  in  certain  specified  particulars.  The  person  with  whom  the 
conversation  was  had  then  identified  the  paper  as  the  one  which 
was  read  to  the  witness,  and  testified  that  the  witness  stated  that  it 
was  all  correct,  and  did  not  deny  anything  contained  in  it.  Held, 
that  the  paper  was  admissible  in  impeachment  of  the  witness. 

Railroads  —  Fires — Destruction  of  Property — Actions — Evidence.— 
In  an  action  ag^ainst  a  railroad  for  destroying  property  by  negli- 
gently emitting  sparks  from  an  engine,  plaintiff's  counsel  was  prop- 
erly permitted  to  ask  a  witness  for  defendant  on  cross-examination 
whether  the  railroad  men  were  not  hurrying  the  movements  of  the 
engine. 

Same— Instructions. — In  an  action  against  a  railroad  for  destroying 
property  by  negligently  emitting  sparks  from  an  engine,  a  charge  that 
the  uncontro verted  evidence  showed  that  the  engine  was  in  good 
condition  was  properly  refused,  where  there  were  circumstances  from 
which  the  jury  were  at  liberty  to  infer  that  the  engine  was  not  prop- 
erly equipped,  especially  with  reference  to  its  spark  arrester. 

Same. — In  an  action  against  a  railroad  for  destroying  property  by 
negligently  emitting  sparks  from  an  engine,  instructions  that  plaintiff 
was  not  entitled  to  recover  if  defendant's  engine  was  carefully  op- 
erated, nor  unless  it  was  improperly  handled,  were  properly  refused, 
in  that  they  ignored  the  condition  of  the  engine  as  to  its  appliances 
for  preventing  fires. 

Appeal   from   Circuit  Court,   Greene   County;   S.   H.   Sprott, 
Judfi^e. 
"To  be  officially  reported." 

Action  by  J.  P.  Clark  agfainst  the  Alabama  Great  Southern 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  on  rehearing. 

Rehearing  denied  January  9,  1906. 

Statement  A,  referred  to  in  the  opinion,  was  a  series  of  ques- 
tions and  answers  which  were  propounded  to  Henry  Pippin  by 
Mr.  Smith  and  answered  by  said  Pippin.  It  was  shown  by  the 
testimony  of  Pippin  and  Smith  that  this  conversation  took  place 
between  them  previous  to  the  trial,  was  taken  down  in  shorthand 
and  read  over  to  Henry  Pippin,  but  not  signed  by  him.  The 
same  related  to  the  conditions  surrounding  the  depot  and  ware- 
house, the  operation  of  trains,  and  his  knowledge  of  what  oc- 
curred just  previous  to  the  fire  and  during  the  continuance  of 
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the  fire.  Plaintiif's  counsel  on  cross-examination  asked  witness 
Hinds  this  question  concerning;  the  movement  of  the  cars  and 
eng^ines  in  the  yards :  '*You  were  hurrying  the  work  up,  were  you 
not?"  Defendant  objected  to  this  question.  The  court  overruled 
the  objection,  and  witness  answered :  "We  were  doing  the  switch- 
ing in  the  usual  way.  We  hurried  every  day.  We  do  it  as 
quickly  as  we  can  in  order  to  make  the  time."  The  defendant 
moved  to  exclude  this  testimony,  and  the  court  overruled  the 
motion.  Plaintiff's  counsel  asked  witness  Gray  on  direct  exami- 
nation: "What  was  the  first  thing  that  you  observed  that  the 
engine  did  there  ?"  Witness  answered :  "It  was  on  the  main  line, 
and  was  pulling  a  car  right  where  the  seed  house  was.  This  car 
was  about  half  way  of  the  seed  house,  and  the  engine  was  push- 
ing it  north  up  the  track."  There  was  objection  to  the  question 
and  answer,  which  was  overruled. 

The  following  charges,  requested  by  defendant,  were  refused: 
"(4)  The  court  charges  the  jury  that  the  evidence  is  uncontro- 
verted  that  the  engine  which  it  is  alleged  caused  this  fire  was  in 
good  condition  at  the  time  of  the  injury  complained  of.  *  *  * 
(23)  If  the  jury  should  believe  from  the  evidence  that  the  dam- 
age complained  of  in  the  complainant's  complaint  was  caused  by 
sparks  from  the  defendant's  engine  run  and  operated  on  its  road, 
the  plaintiff  is  not  entitled  to  recover  if  the  jury  should  further 
believe  from  the  evidence  that  the  defendant's  engine  was  care- 
fully operated  by  a  competent  person  near  and  around  the  ware- 
house on  the  day  of  the  fire.  (24)  The  court  charges  the  jury 
that,  unless  they  believe  from  the  evidence  that  defendant's  engine 
was  improperly  handled  at  the  time  of  the  fire,  they  must  find  for 
the  defendant." 

A.  G,  &  E.  D,  Smith  and  L.  P.  Pounders,  for  appellant. 
Hanvood  &  McKinley  and  Vandergraff  &  Sprott,  for  appellee. 

Simpson,  J.  This  was  an  action  for  damages  for  the  burning 
of  lis  bales  of  cotton  of  the  plaintiff  (appellee)  in  the  warehouse 
of  the  Planters'  Warehouse  &  Commission  Company,  at  Eutaw, 
Ala. ;  and  it  is  claimed  that  said  burning  was  caused  by  the  negli- 
gence of  defendant  (appellant),  from  whose  engine  it  is  claimed 
sparks  were  emitted,  setting  fire  to  cotton  on  the  platform  ad- 
joining said  warehouse,  which  fire  extended  to  the  warehouse, 
destroying  plaintiff's  cotton.  Defendant  claimed  that  the  ware- 
house company  was  guilty  of  contributory  negligence  in  permit- 
ting cotton  to  remain  on  the  open  platform,  where  it  was  liable 
to  be  set  on  fire  by  sparks  necessarily  escaping  from  defendant's 
engines  in  the  necessary  prosecution  of  its  business. 

The  first  point  raised  by  the  argument  is  whether  or  not  the 
plaintiff  can  be  held  liable  for  the  consequences  of  the  contribu- 
tory negligence  of  the  warehouse  company,  to  which  plaintiflF 
had  committed  the  care  of  its  cotton.  The  doctrine  of  contribu- 
tory negligence  is  based  upon  the  principle  that  the  plaintiff, 
having  been  guilty  of  negligence  which  proximately  contributed 
to  the  injury  received  or  the  loss  sustained,  cannot  recover  be- 
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cause  he  himself  is  in  part  responsible  for  it,  although  the  defend- 
ant may  also  have  been  negligent.  Without  passing  upon  this 
general  principle,  the  court  holds  that  in  this  case  the  negligence 
complained  of,  being  something  not  immediately  connected  with 
the  bailment,  to  wit,  placing  other  cotton  on  the  platform,  which 
had  no  necessary  connection  with  the  act  of  storing  the  plaintiff's 
cotton,  the  plaintiff  could  not  be  charged  with  contributory  negli- 
gence on  that  account. 

One  assignment  of  error  is  to  the  sustaining  of  all  of  the  54 
causes  of  demurrer  against  the  pleas  numbered  from  2  to  8  in- 
clusive, so  that,  if  any  one  of  the  causes  of  demurrer  was  prop- 
erly sustained,  the  assignment  is  not  sustained.  We  have  treated 
the  matter  as  argued. 

While  it  is  true  that  the  burden  was  on  the  plaintiff  to  prove 
the  quality  of  his  cotton  which  was  burned,  yet  one  of  the  ele- 
ments necessary  in  ascertaining  what  his  cotton  was  worth  was 
the  prevailing  price  of  cotton  in  that  market ;  and  if  the  plaintiff 
failed  to  produce  proof  as  to  the  other  elements,  then  it  was  a 
matter  of  argument  to  go  to  the  jury  as  to  whether  they  had 
sufficient  data  from  which  to  ascertain  the  liability,  and  as  to 
whether,  in  the  absence  of  proof,  they  should  presume  that  the 
cotton  of  plaintiff  was  of  the  average  grade  or  of  the  lowest 
grade.    Berry  v.  Nail  &  Duxeberry,  54  Ala.  446. 

Referring  to  the  objection  made  to  the  question  to  the  witness 
Gray,  and  the  answer  thereto,  about  the  "pulling"  of  a  car  by  the 
the  engine,  as  the  claim  of  the  plaintiff  was  that  the  fire  was 
caused  by  a  spark  from  the  engine,  it  was  proper  to  allow  proof 
as  to  what  the  engine  was  doing  a  little  before,  or  about  the  time 
the  fire  was  discovered,  at  and  near  the  place  of  the  fire,  as  a  cir- 
cumstance from  which,  with  other  evidence,  the  jury  could  deter- 
mine whether  or  not  the  spark  from  the  engine  caused  the  fire. 
As  to  whether  the  operation  of  the  engine  was  near  enough,  in 
point  of  time  and  position,  and  in  the  proper  direction  with  refer- 
ence to  the  wind,  to  have  caused  the  fire,  were  matters  for  the 
consideration  of  the  jury. 

It  is  competent  to  impeach  a  witness  by  proving  contradictory 
statements  about  a  material  matter  made  out  of  court,  and  it  is 
not  necessary  that  such  contradictory  statements  should  be  signed, 
or  even  to  be  in  writing.  A  certain  paper  was  read  to  the  witness 
Pippin,  and  the  witness  identified  it  as  the  paper  which  had  been 
read  to  him  the  night  before  by  Mr.  Smith,  and  that  "he  stated 
to  Mr.  Smith  that  it  was  all  correct,  except  the  fire  being  at  the 
covered  platform ;  that  he  also  stated  that  this  statement  was  not 
correct  with  reference  to  that  part  of  it ;  that  he  stated,  also,  that 
it  was  not  correct  in  that  he  said  the  engine  was  standing  before 
coming  from  the  upper  part  of  the  yard."  Mr.  Smith  also 
identified  the  paper  as  the  one  which  had  been  read  to  the  witness, 
and  testified  that  the  witness  said  that  it  was  all  correct,  and  "that 
he  did  not  deny  anything  in  that  statement,  either  by  intimation 
or  by  direct  declaration."  When  this  case  was  first  before  the 
court,  there  being  a  large  "A"  in  the  space,  referring  to  the  state- 
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ment  **which  is  as  follows,"  this  was  understood  as  a  reference 
mark  to  an  exhibit  which  could  not  be  found ;  but  it  appears  now 
that  the  "statement,"  which  consists  of  a  series  of  quiestions  and 
answers,  and  which  the  court  at  first  considered  only  as  a  contin- 
uation of  the  cross-examination  of  the  witness,  is  in  the  record, 
and  the  court  holds  that  the  trial  court  erred  in  sustaining^  the 
objection  to  the  introduccion  of  such  statement,  after  it  had  been 
identified  and  referred  to  in  the  testimony  of  two  witnesses, 
1  Wigfmore  on  Evidence,  §  754 ;  Foster  &  Rudder  v.  Smith,  104 
Ala.  248,  16  South.  61. 

In  view  of  the  latitude  allowed  in  cross-examination,  it  was 
competent  to  prove  the  manner  in  which  they  were  operating^  the 
engine.  There  was  no  reversible  error  in  overruling;  the  objec- 
tions to  the  question  to  the  witness  Hines. 

There  was  no  error  in  refusing;  to  g^ive  charg^es  numbered  4, 
23,  and  24,  requested  by  defendant.  As  to  charg^e  4,  while  there 
was  no  direct  proof  as  to  the  condition  of  the  engine,  except  that 
produced  by  defendant,  yet  there  were  circumstances  from  which 
ir  was  proper  to  leave  it  to  the  jury  to  consider  whether  the  en- 
g^ine  was  properly  equipped,  and  particularly  as  the  spark  arrester 
was  submitted  for  their  inspection,  and  it  was  for  them  to  ex- 
amine it  and  determine,  in  connection  with  other  evidence, 
whether  it  was  a  proper  appliance.  Charge  23  ignores  entirely 
the  condition  of  the  engine  as  to  appliances  for  preventing  fires, 
and  the  same  remark  applies  to  charge  24. 

The  judgment  of  the  court  is  reversed,  and  the  cause  re- 
manded. 

McClellan,  C.  J.,  and  Tyson,  Dowdell,  and  Denson,  JJ., 
concur. 


Ellington  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  Nov.  10,  1905.) 
[104  N.  W.  Rep.  827.] 

Railroads — Operation   of   Road — ^Personal   Injuries — Negligence.* — 

To  render  a  railroad  company  liable  for  injuries  resulting  from  the 
operation  of  its  trains  or  other  conduct  of  its  business  and  affairs, 
it  must  appear  that  the  company  failed  in  the  performance  of  some 
duty  it  owned  to  the  injured  party. 

Same — Injuries  to  Trespasser.f — A  railroad  company  as  a  general 
rule  owes  no  duty  to  a  trespasser  upon  its  premises,  child  or  adult, 
except  to  refrain  from  wantonly  or  willfully  injuring  him. 

Same — Injuries  to  Child.t — On  the  facts  disclosed  by  the  record, 
which  are  stated  in  the  opinion,  it  is  held  that  plaintiff's  intestate  was, 
at  the  time  of  the  injury  resulting  in  his  death,  to  recover  for  which 

♦See  generally,  extensive  note  appended  to  Thomason  v.  Southern 
Ry.  (S.  C^r.),  17  R.  R.  R.  226,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  226. 

fFor  the  authorities  in  this  series  on  the  question  of  the  care  due 
licensees  and  trespassers,  see  foot-note  appended  to  Means  v.  Southern 
Cal.  Ry.  Co.  (Cal.).  13  R.  R.  R.  411,  36  Am.  &  Eng.  R,  Cas..  N.  S., 
411;  Quantz  v.  Southern  Ry.  Co.  (N.  Car.),  15  R.  R.  R.  259,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  259;  Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.), 
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this  action  w^s  brought,  a  trespasser  upon  defendant's  premises,  and 
defendant  owed  him  no  duty  to  discover  his  presence  thereon  before 
moving  cars  which  ran  upon  and  killed  him.  The  general  rule  that 
a  railroad  company  is  under  no  legal  obligation  to  keep  a  lookout  for 
trespassers  upon  its  premises,  adults  or  children,  except  to  avoid 
injury  to  them  after  discovering  their  presence,  applies. 

Same — Fences. — A  fence  constructed  in  accordance  with  the  pro- 
visions of  Gen.  St.  1894,  §  2055,  is  a  sufficient  compliance  with  the 
statutes  requiring  a  railroad  company  to  fence  its  right  of  way,  even 
though  the  road  so  fenced  extends  parallel  to  and  within  100  feet 
of  a   public  highway. 

Same — Statutes — Repeal. — Gen.  St.  1894,  §  2698,  requiring  every 
railroad  company  to  fence  its  line  of  road,  when  operated  along  and 
within  100  feet  of  a  public  highway,  with  a  suitable  and  substantial 
post  and  board  or  stone  fence,  was  repealed  by  implication  by  the 
statutory  enactments  referred  to  in  the  opinion. 

Same — Failure  to  Pence — Negligence4 — The  failure  of  a  railroad 
company  to  fence  its  road  as  required  by  statute  is  prima  facie,  but 
not  conclusive,  evidence  of  negligence.  When  not  fenced,  the  ques- 
tion whether  a  properly  constructed  fence  would  have  prevented  a 
child  of  tender  years  from  going  upon  the  right  of  way  is  a  question 
of  fact. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Polk  County;  William  Watts, 
Judfee. 

Action  by  Lewis  Ellington,  administrator  of  Hans  Hermand 
Ameson,  against  the  Great  Northern  Railway  Company.  Verdic. 
for  defendant.  From  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.    Affirmed. 

Ole  /.  Vaule  and  Wm,  P,  Murphy,  for  appellant. 

M.  L.  Countryman  and  A.  C.  Wilkinson,  for  respondent. 

Brown,  J.  The  facts  in  this  case  are  as  follows :  The  line  of 
defendant's  railroad  extends  through  the  village  of  Carman,  a 
suburb  and  within  the  limits  of  the  city  of  Crookston.  In  the 
vicinity  of  the  place  where  the  accident  complained  of  occurred 
its  yards  are  located,  within  which  are  a  coal  shed,  icehouse,  and 

15  R.  R.  R.  226,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  226;  Anderson  v. 
Scattle-Tacoma  Interurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  380. 

For  the  authorities  in  this  series  on  the  question  of  the  care  due 
trespassing  children,  see  foot-note  appended  to  Mattson  v.  Minnesota 
&  N.  W.  R.  Co.  (Minn.),  16  R.  R.  R.  502,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  502. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to  look- 
out for  trespassing  children,  see  foot-notes  appended  to  Wagner  v. 
Chicago  &  N.  W.  Ry.  Co.  (Iowa),  14  R.  R.  R.  749,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  749  (on  or  about  cars);  foot-notes  appended  to  Jordan 
V.  Gr^nd  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng. 
R-  Cas..  N.  S.,  397;  foot-notes  appended  to  Monehan  v.  South  Coving- 
ton &  C.  St.  Ry.  Co.  (Ky.),  12  R.  R.  R.  671.  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  671. 

{For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  railroad  companies  for  injuries  to  children  as  affected  by  failure 
to  fence  right  of  way,  see  foot-notes  appended  to  Dalin  v.  Worcester 
Consol.  St.  Ry.  Co.  (Mass.),  16  R.  R.  R.  476.  39  Am.  &  Eng.  R.  Cas., 
N.  S..  476. 
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several  side  tracks,  all  upon  the  rig;ht  of  way.  The  land  on 
each  side  of  the  track  is  platted  into  lots  and  Mocks,  with  a 
street  extending  alongf  the  line  of  and  between  the  right  of  way 
and  the  platted  lots ;  but  no  streets  extend  across  the  right  of  way. 
Deceased,  a  boy  four  years  of  age,  lived  with  his  parents  on  one 
of  the  platted  lots,  a  short  distance  away,  where  they  had  resided 
for  some  time  prior  to  the  accident  On  August  9,  1904,  at  about 
7:30  o'clock  in  the  evening,  the  servants  of  defendant  backed 
one  of  its  engines  down  the  side  track  leading  to  the  coal  shed 
for  the  purpose  of  taking  on  coal.  Two  freight  cars  stood  in 
the  way  on  the  same  track,  and  the  engineer  pushed  or  "shunted" 
them  forward  a  distance  of  200  feet  or  more,  where  they  collided 
with  and  were  stopped  by  a  loaded  car  standing  further  down  this 
track.  The  impact  sent  the  loaded  car  forward  30  or  40  feet. 
Soon  after  plaintiff's  intestate  was  found  dead  underneath  the 
forward  end  of  the  two  cars  so  shunted  down  the  track.  How 
the  child  came  to  be  at  the  point  of  collision  between  the  cars,  or 
just  how  the  accident  happened,  was  not  made  clear  by  the  evi- 
dence. There  was  evidence  showing  that  his  parents  had,  just 
prior  to  the  accident,  sent  him  on  an  errand  to  a  neighbor  living 
on  the  opposite  side  of  the  track.  This  action  was  brought  to 
recover  for  the  boy's  death  upon  two  grounds  of  alleged  negli- 
gence: First,  that  defendant  had  failed  and  neglected  to  fence 
its  right  of  way  at  the  place  of  the  accident ;  and,  second,  that  the 
servants  and  agents  of  defendant  were  negligent  and  careless  in 
the  manner  of  moving  the  cars  which  stood  in  the  way  of  the 
approach  of  the  engine  to  the  coal  shed,  and  that  no  precautions 
were  taken  before  doing  so  to  ascertain  whether  any  children  or 
others  were  in  or  about  the  yards  at  a  place  of  danger.  The 
defense  was,  in  addition  to  the  contention  that  the  absence  of  the 
fence  was  not  the  proximate  cause  of  the  accident,  that  the 
parents  of  deceased  were  guilty  of  contributory  negligence  in 
sending  him  on  an  errand  to  the  neighbor  residing  at  the  opposite 
side  of  the  yards ;  there  being  no  crossing  over  the  right  of  way 
at  this  place.  The  jury  returned  a  verdict  for  defendant,  and 
plaintiff  appealed  from  an  order  denying  his  motion  for  a  new 
trial.  Several  errors  are  assigned,  which  will  be  disposed  of  in 
the  order  stated  in  the  brief. 

1.  It  was  conceded  on  the  trial  that  the  right  of  way  was  not 
fenced  as  required  by  statute,  and  the  trial  court  instructed  the 
jury  that  such  failure  on  the  part  of  defendant  constituted  evi- 
dence of  negligence  on  its  part,  but  submitted  to  them  the  ques- 
tion whether  the  absence  of  the  fence  was  the  proximate  cause 
oi  the  accident ;  and,  further,  that  a  fence  constructed  in  accord- 
ance with  the  provisions  of  section  2055,  Gen.  St.  1894,  would  be 
a  compliance  with  the  law  requiring  defendant  to  fence  its  right 
of  way,  and  left  it  to  the  jury  to  say  whether  such  a  fence,  had  it 
been  constructed,  would  have  prevented  the  deceased  from  going 
upon  the  track  at  the  time  in  question.  It  is  contended  on  the 
part  of  plaintiff  that  the  court  erred  in  these  instructions.  We 
are  unable  to  concur  in  this  contention.     Section  2692,  Gen. 
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St  1894,  requires  all  railroad  companies  owning  or  operating  a 
niilroad  in  this  state  to  build  and  maintain  a  good  and  sufficient 
fence  on  each  side  of  such  road,  and  section  2693  provides  that 
a  failure  of  the  company  to  comply  with  this  requirement  shall  be 
(Itemed  evidence  of  negligence  on  its  part.  In  construing  this 
statute,  we  have  never  held  that  a  failure  of  compliance  therewith 
was  conclusive  evidence  of  negligence.  The  most  the  court  has 
said  in  any  case  has  been  declaratory  of  the  statute,  which  makes 
such  failure  evidence  of  negligence  against  the  companv.  Gen. 
St.  1894,  §  2693;  Rosse  v,  Duluth  Ry.  Co.,  68  Minn.  216,  71  N. 
W.  20,  37  L.  R.  A.  591,  64  Am.  St.  Rep.  472.  It  was  in  this 
\'iew  of  the  law  that  the  trial  court  submitted  to  the  jury  the 
question  whether,  if  a  proper  fence  at  the  place  of  this  accident 
had  been  erected,  it  would  have  prevented  the  deceased  from  go- 
ing upon  the  right  of  way.  It  was  held  in  the  case  of  Halverson 
V.  M.  &  St.  L.  Ry.  Co.,  32  Minn.  88,  19  N.  W.  392,  that  as  to 
certain  animals,  such  as  horses,  it  would  be  clear,  as  a  matter  of 
law,  that  a  fence  would  "turn" -them,  and  as  to  other  animals, 
such  as  sheep  or  swine,  it  would  be  a  question  of  fact  depending 
upon  the  size  of  the  animal ;  and  in  a  case  like  that  at  bar,  whether 
a  fence  constructed  as  required  by  law  would  prevent  children 
from  passing  it  and  going  upon  the  right  of  way  is  a  question  of 
fact,  to  be  determined  according  to  the  facts  and  circumstances 
presented  bv  the  evidence.  In  Fezler  v.  Willmar  &  Sioux  Falls 
Ry.  Co.,  85'Minn.  252,  88  N.  W.  746,  it  was  held  as  a  matter  of 
law  that  the  absence  of  the  fence  was  not  the  proximate  cause  of 
the  injury  there  complained  of.  So  on  this  feature  of  the  case 
the  trial  court  correctly  instructed  the  jury. 

It  is  also  urged  that  the  court  erred  ia  stating  to  the  jury  that 
a  fence  constructed  in  accordance  with  the  provisions  of  section 
2055,  Gen,  St.  1894,  would  be  a  compliance  with  the  railroad 
fence  law ;  it  being  insisted,  in  this  connection,  that  as  the  right 
of  way  in  question  extended  along  and  adjacent  to  a  public 
street,  the  company  was  required  to  fence  the  same  in  accordance 
with  the  provisions  of  section  2698.  That  statute  was  passed  in 
1870,  and  is  the  first  railroad  fence  law  enacted  by  our  Legisla- 
ture. It  provides  that  it  shall  be  the  duty  of  every  railroad  cor- 
poration within  this  state  to  cause  its  line  of  road,  when  operated 
along  or  upon  the  line  of  any  public  road  or  highway,  or  parallel 
thereto  and  within  100  feet  distant  therefrom,  to  erect  and  main- 
tain a  suitable  and  substantial  post  and  board  or  stone  fence, 
at  least  5  feet  in  height,  along  or  near  the  line  of  its  road,  so  as 
to  separate  the  same  from  the  highway  and  prevent  the  passage 
of  teams  or  animals  over  the  track  at  places  other  than  regular 
and  properly  constructed  crossings.  It  is  insisted  that  this  stat- 
ute is  still  in  force,  and  that,  as  the  evidence  is  conclusive  of 
defendant's  failure  to  comply  with  it,  the  court  erred  in  instruct- 
ing: the  jury  that  the  fence  provided  for  by  section  2055  was 
sufficient  An  examination  of  the  various  statutes  on  this  subject 
leads  to  the  conclusion  that  this  statute  has  been  repealed.  Sub- 
sequent to  its  enactment  the  Legislature  passed  section  2692 
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(chapter  24,  p.  40^  Gen.  Laws  1876),  by  which  all  railroad  com- 
panies were  required  to  fence  their  tracks  by  good  and  substan- 
tial fences,  and  for  a  failure  to  do  so  imposed  a  liability  for  all 
damages  suffered  by  any  person  in  consequence  of  such  neglect. 
Section  2055  was  passed  long  subsequent  to  the  passage  of  section 
2698,  and  was  held  in  Halverson  z/.  M.  &  St.  L.  Ry.  Co.,  supra, 
to  apply  to  railroad  companies.  That  section  provides  that,  in 
a!^  cases  where  any  law  of  this  state  requires  to  be  erected  or 
maintained  any  fence  or  fences  for  any  purpose  whatever,  it 
shall  be  a  sufficient  compliance  with  such  law  if  there  shall  be 
erected  and  maintained  a  barbed  wire  fence,  consisting  of  two 
barbed  wires  and  one  smooth  wire,  with  at  least  40  barbs  to  die 
rod;  the  wire  to  be  firmly  fastened  to  posts  not  more  than  two 
rods  apart.  The  language  of  that  statute  is  broad  and  compre- 
hensive, and  must  be  taken  to  have  been  intended  by  the  Legis- 
lature to  cover  the  entire  subject  of  fences ;  and,  though  repeals 
by  implication  are  not  favored,  the  conclusion  is  unavoidable 
that  section  2698  was  thereby  repealed.  We  have  examined  the 
decisions  of  the  court  where  the  duty  of  a  railroad  company  to 
fence  its  right  of  way  has  been  inyolved,  and  in  no  case  is  section 
2698  relied  upon  or  referred  to.  From  this,  in  view  of  the  fact 
that  many  miles  of  railroad  in  this  state  extend  along  public 
highways,  and  this  particular  statute  has  never  been  invoked,  the 
inference  arises  that  it  has  been  considered  as  repealed. 

2.  It  is  further  insisted  that  the  court  erred  in  taking  from  the 
jury  the  question  whether  defendant  was  guilty  of  negligence  in 
not  taking  precautions,  before  moving  the  cars  which  ran  upon 
and  killed  the  child,  to  ascertain  if  any  children  or  other  persons 
were  in  or  about  the  yards.  It  is  claimed  that  young  children 
were  in  the  habit  of  frequenting  the  right  of  way  in  this  im- 
mediate vicinity,  and  that  such  practice  was  known  to  the  agents 
of  defendant,  in  view  of  which  counsel  contends  that  it  was  the 
duty  of  the  company,  before  moving  the  cars  about  the  yard,  to 
take  some  steps  to  ascertain  whether  children  were  there,  and, 
if  so,  to  guard  against  injuring  them.  There  was  no  error  in  the 
action  of  the  court  in  withdrawing  this  question  from  the  jur>-. 
The  doctrine  laid  down  by  some  of  the  courts,  to  the  effect  that  a 
railroad  company  is  under  legal  obligation  to  keep  a  constant 
lookout  for  trespassers  particularly  children  and  is  liable  for  in- 
juries resulting  from  a  failure  to  do  so,  has  never  been  followed 
or  applied  in  this  state.  This  court  has  steadily  adhered  to  what 
seems  to  us  the  more  just  and  equitable  doctrine  prevailing  in 
most  of  the  courts  (23  Am.  &  Eng.  Ency.  Law  [2d.  Ed.]  753), 
that  to  render  a  railroad  company  liable  for  injuries  resulting 
from  the  operation  of  trains  or  other  conduct  of  its  business,  it 
must  appear  that  the  company  failed  in  the  performance  of  some 
duty  it  owed  the  injured  party ;  such  failure  being  the  proximate 
cause  of  the  injury.  Akers  v.  C,  St.  P.,  M.  &  O.  Ry.  Co.,  58 
Minn.  540,  60  N.  W.  669 ;  Wickenburg  z\  M.,  St.  P.  &  S.  S.  M. 
Ry.  Co.  (Minn.)  102  N.  W.  713.  We  have  always  held  that  a 
railroad  company  owes  no  duty  to  a  trespasser,  except  to  refrain 
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from  wantonly  or  willfully  injuring  him.  This  rule  has  been 
applied  both  as  to  adults  and  children  for  many  years.  In 
Scheffler  v.  M.  &  St.  L.  Ry.  Co.,  32  Minn.  518,  21  N.  W.  711,  it 
appeared  that  a  child  18  months  of  age  strayed  from  his  home,  a 
short  distance  from  the  railroad  track,  on  the  right  of  way  at  a 
point  not  a  public  crossing,  and  was  killed  by  a  passing  train. 
The  trial  court  charged  the  jury  in  that  case  that,  if  the  engineer 
in  charge  of  the  train  could  by  the  exercise  of  reasonable  care 
have  seen  the  child  upon  the  track  in  time  to  have  averted  the 
accident,  the  company  was  liable.  On  review  in  this  court  the 
instruction  was  held  erroneous.  In  disposing  of  the  question 
the  court  said  that  defendant  did  not  owe  the  child,  a  trespasser, 
the  duty  of  having  its  engineer  look  to  see  if  he  was  upon  the 
track,  and  therefore  the  fact  that  the  engineer  could  have  seen 
him  if  he  had  looked  did  not  make  the  company  liable.  In 
Hepfel  V.  St.  P.,  M.  &  M.  Ry.  Co.,  49  Minn.  263,  51  N.  W. 
1049,  the  court  said:  "A  railway  company  is  not  ordinarily 
obliged  to  keep  a  lookout  for  trespassers,  whether  adults  or 
children,  on  its  cars  or  track,  nor  to  presume  that  they  will  ex- 
pose themselves  to  danger  thereon;  but,  having  notice  of  their 
presence  and  that  they  are  in  danger,  its  servants  controlling  the 
movements  of  its  cars  or  machinery  are  bound  to  use  reasonable 
care  to  avert  it."  See  also,  Studley  v,  St.  P.  &  D.  Ry.  Co.,  48 
Minn.  249,  51  N.  W.  115. 

The  precise  question  here  before  us  was  presented  and  argued 
in  the  case  of  Mattes  v,  G.  N.  Ry.  Co.  (Minn.)  104  N.  W.  234, 
and,  though  not  covered  by  the  opinion,  it  was  not  regarded  as 
consistent  with  the  rules  on  the  subject  theretofore  applied  in 
similar  cases.  Of  course,  in  all  cases  where  the  presence  of 
trespassers  is  known,  proper  care  must  be  exercised  to  avoid  in- 
juring them.  Sloniker  v.  G.  N.  Ry.  Co.,  76  Minn.  306,  79  N.  W. 
168.  And  where  the  company  expressly  or  by  silent  acquiescence 
permits  its  yards  and  premises  to  be  frequented  or  used  by  the 
public  generally,  or  permits  such  conditions  respecting  the  use 
thereof  to  exist  as  to  make  it  reasonable  to  anticipate  the  presence 
of  trespassers,  proper  precautions  must  be  taken  to  ascertain 
whether  any  are  present,  that  injury  to  them  may  be  avoided. 
But  such  is  not  this  case.  The  evidence  fails  to  show  that  the 
company,  expressly  or  impliedly,  permitted  children  to  frequent 
its  yards  for  the  purpose  of  play  or  otherwise,  and  therefore 
no  duty  to  anticipate  their  probable  presence  existed.  No  high- 
way extended  over  the  railroad  yards,  and  we  find  no  evidence 
in  the  record  tending  to  show  that  people  living  in  the  vicinity 
w^ere  in  the  habit  of  crossing  the  track  at  this  point  or  making 
use  of  the  same  as  a  highway.  While  the  evidence  shows  that 
children  were  to  some  extent  in  the  habit  of  going  upon  the 
yards — smaller  ones  at  the  icehouse,  picking  up  particles  of  ice, 
and  larger  ones  at  the  coal  shed,  shooting  pigeons — it  is  clear 
that  the  agents  of  the  company,  whenever  they  were  found  there, 
(irove  them  away,  and  the  evidence  does  not  show  that  they  ever 
knowingly  permitted  them  to  remain.    Deceased  was  not  upon  the 
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premises  as  a  licensee,  by  the  express  or  implied  invitation  of 
defendant,  but,  on  the  contrary,  was  a  trespasser,  and  the  rule 
that  a  railroad  company  owes  no  duty  to  a  trespasser,  whether 
child  or  adult,  except  to  refrain  from  knowingly  or  willfully  in- 
juring; him  after  discovering  his  presence,  applies.  The  only 
exception  to  this  rule,  so  far  as  our  decisions  are  concerned,  is 
found  in  the  so-called  "turntable"  and  similar  cases;  but  it  can 
have  no  application  to  a  case  like  that  at  bar.  The  doctrine  of 
those  cases  is  founded  on  the  conduct  of  the  owner  of  premises  in 
keeping  thereon  unconcealed  and  unprotected  dangerous  instru- 
mentalities, which  are  in  their  nature  alluring  and  attractive  to 
children  of  tender  years.  From  such  conduct  on  the  part  of  the 
owner  of  the  premises,  the  law  implies  an  invitation  to  infants  to 
enter  thereon  for  the  purpose  of  amusing  themselves.  But  this 
court  has  declined  to  extend  that  doctrine  to  other  cases,  and  it 
has  been  strictly  limited  to  dangerous  machinery  and  instrumen- 
talities. Keefe  v,  M.  &  St.  P.  Ry.  Co.,  21  Minn.  207,  18  Am. 
Rep.  393;  Mattson  v.  M.  &  N.  W.  R.  Co.  (Minn.)  104  N.  W. 
443;  Erickson  v.  G.  N.  Ry.  Co.,  82  Minn.  60,  84  N.  W.  462,  51 
L.  R.  A.  645,  83  Am.  St.  Rep.  410 ;  Stendal  v.  Bovd,  73  Minn. 
53,  75  N.  W.  735,  42  L.  R.  A.  288,  72  Am.  St.  Rep.  597 ;  Haesley 
V,  W.  &  St.  P.  Ry.  Co.,  46  Minn  233,  48  N.  W.  1023,  24  Am.  St. 
Rep.  220.  Deceased  was  not  lured  or  attracted  to  the  railroad 
yards  by  unprotected  machinery  or  other  dangerous  instrumen- 
talities kept  thereon  by  defendant,  and  the  case  does  not  come 
within  the  doctrine  of  the  ''Turntable  Cases." 

3.  There  was  no  error  in  the  charge  of  the  court  on  the  sub- 
ject of  contributory  negligence.  From  what  has  been  said  on  the 
other  branch  of  the  case,  it  follows  that  defendant  was  not  re- 
quired to  keep  a  lookout  for  trespassers,  nor  to  exercise  care  to 
discover  their  presence  upon  its  premises.  The  trial  court  cor- 
rectly said  to  the  jury  that,  if  the  parents  of  deceased  sent  him 
on  an  errand  on  the  opposite  side  of  the  railroad  yards,  they  were 
guilty  of  contributory  negligence.  There  was  no  evidence  that 
defendant's  employees  knew  of  the  presence  of  deceased  on  the 
track,  and  the  rule  of  willful  and  wanton  negligence  does  not 
apply. 

This  disposes  of  all  the  assignments  of  error  requiring  especial 
attention  and  results  in  an  affirmance  of  the  order  appealed 
from. 

Order  affirmed. 
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(Supreme  Court  of  Iowa,  Jan.  9,  1906.) 
[105  N.  W.  Rep.  515.] 

Railroads — Crossing  Accident — Contributory  Negligence* — Burden 
of  Proof. — In  qn  action  for  the  death  of  one  killed  at  a  railroad  cross- 
ing, the  burden  is  not  on  defendant  to  show  plaintiff's  intestate 
guilty  of  contributory  negligence. 

Same — Instructions — Presumptions. — In  an  action  for  the  death  of 
one  killed  at  a  railroad  crossing,  defendant  requested  an  instruction 
that,  in  the  absence  of  eyewitnesses,  there  is  a  presumption,  in  the 
absence  of  other  evidence,  that  deceased  was  exercising  due  c^re, 
but  the  presumption  may  be  rebutted  by  evidence,  and  if  the  jury 
should  find  that  plaintiff's  intestate  could  not  have  been  in  the  exer- 
cise of  reasonable  care,  or  by  the  exercise  of  his  senses  he  could  have 
discovered  the  train  in  time  to  have  avoided  the  injury,  the  pre- 
sumption as  to  due  care  was  not  to  be  given  weight,  unle<^s  there 
was  other  evidence  from  which  the  jury  could  find  that  plaintiff's 
intestate  did  not  contribute  to  his  injury.  Held,  that  such  instruction, 
c.r  one  similar  in  substance,  should  have  been  given. 

Same — Comparative  Negligence.t — In  action  for  the  death  of  one 
killed  at  a  railroad  crossing,  the  court  instructed  that,  if  deceased's 
negligence  was  the  proximate  cause  of  the  accident,  plaintiff  could 
recover  on  the  ground  of  defendant's  negligence,  and  that  by  the  term 
"proximate  cause*'  was  meant  the  cause  which  naturally  led  to  and 
prdduced  the  result,  and  without  which  the  injury  would  not  have 
occurred.  Held,  that  the  instruction  was  erroneous,  in  that  it  virtually 
announced  the  rule  of  comparative  negligence  not  prevailing  in  the 
state. 

Trial — Instructions — Error  Cured  by  Other  Instructions^ — In  an  ac- 
tion for  the  death  of  one  killed  at  a  railroad  crossing,  an  instruction 
announcing  a  rule  of  comparative  negligence  was  not  rendered  harm- 
less by  instructions  stating  the  correct  rule. 

Death — ^Action — Who  May  Sue. — An  administrator  may  sue  for  the 
death  of  his  intestate,  though  he  was  an  alien  leaving  no  heirs  or 
next  of  kin  residents  or  citizens  of  the  United  States. 

Evidence — Opinion  Evidence4 — In  an  action  for  the  death  of  one 
killed  at  a  railroad  crossing,  it  was  competent  for  one  who  had  made 
actual  observations  as  to  the  physical  conditions  of  the  crossing  to 
state  whether  certain  obstructions,  conceded  to  exist,  obstructed  the 
view  or  were  in  the  line  of  vision  of  the  track. 

*For  the  authorities  in  this  series  on  the  question  whether  there 
is  a  presumption  of  the  exercise  of  due  care  by  a  person  killed  by  a 
train  or  street  car,  sec  foot-notes  appended  to  Miller  v.  Boston  & 
Maine  R.  Co.  (N.  H.).  17  R.  R.  R.  564.  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
564;  foot-notes  appended  to  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.), 
14  R.  R.  R.  594.  37  Am.  &  Eng.  R.  Cqs.,  N.  S.,  594;  foot-notes  appended 
to  Rollins  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  291, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  291. 

tFor  the  authorities  in  this  series  on  the  subject  of  comparative 
negligence,  see  foot-notes  appended  to  Woolf  v.  Washington  Ry.  & 
Xav.  Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
846:  foot-note  appended  to  Denver  &  R.  G.  R.  Co.  v.  Maydole  (Colo.), 
16  R-  R.  R.  762,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  762. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  admis- 
sibility of  expert  and  opinion  evidence,  see  foot-notes  appended  to 
Macon  Ry.  &  Light  Co.  v.  Mqson  (Ga.),  17  R.  R.  R.  201,  40  Am.  & 
Ensr.  R.  Cas..  N,  S.,  201;  foot-notes  appended  to  Birminpfham  Ry.,  L. 
&  P.  Co.  V.  Enslen  (Ala.),  17  R.  R.  R.  127,  40  Am.  &  Eng.  R.  Cas., 
^.  S.,  127:  German  Ins.  Co.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16 
R-  R  R,  494,  39  Am.   &  Eng.  R.  Cas.,  N.  S.,  494. 
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Appeal. from  District  Court,  Marion  County;  James  D.  Gam- 
ble, Judge. 

Action  at  law  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  who  was  struck  and  killed  by  one  of  defendant's  trains 
at  a  highway  crossing  in  Marion  county,  Iowa.  Trial  to  a  jur\% 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

George  S,  Grover  and  Kinkead  &  Mentser,  for  appellant. 

Deemer,  J.  Plaintiff's  intestate  and  a  companion,  who  were 
riding  in  a  standing  position  in  a  bobsled,  were  struck  and  killed, 
at  a  place  where  a  public  highway  crosses  defendant's  right  of 
way,  by  a  train  which  was  being  operated  by  defendant's  em- 
ployees. The  negligence  charged  against  these  employees  is 
failure  to  sound  the  whistle  and  to  ring  the  bell  of  the  engine  as 
it  approached  the  crossing,  as  required  by  statute.  There  is  a 
conflict  in  the  evidence  regarding  the  giving  of  the  statutory 
signals,  and,  as  the  jury  settled  this  conflict  in  plaintiff's  favor, 
wo  must  treat  the  case  as  if  the  negligence  charged  was  estab- 
lished. 

The  real  question  relates  to  the  conduct  of  plaintiff's  intestate 
at  the  time  of  and  just  before  the  accident  occurred.  Was  he  in 
the  exercise  of  that  care  required  of  him  in  attempting  to  cross 
the  right  of  way  ahead  of  the  engine?  Plaintiff's  intestate  and 
his  companion  were  each  instantly  killed,  and  the  only  eyewitness 
of  the  transaction  was  the  engineer  of  the  train  which  struck 
and  killed  the  men.  This  engineer  was  a  witness  for  the  de- 
fendant. As  bearing  upon  the  question  of  contributory  negli- 
gence, the  trial  court  gave  the  following,  among  other 
instructions:  "It  is  a  recognized  rule  of  human  conduct  that 
persons  in  their  sober  senses  naturally  and  instinctively  seek  to 
avoid  danger.  Therefore  it  must  be  presumed,  until  the  contrar>^ 
appears,  that  the  deceased  in  this  case,  prompted  by  this  natural 
instinct,  did  exercise  care  in  approaching  and  going  upon  the 
crossing  in  question.  But  whether  the  circumstances,  as  dis- 
closed by  the  evidence  as  introduced  on  the  trial  hereof,  are 
sufficient  to  overcome  the  presumption  that  deceased,  prompted 
by  the  instinct  of  self-preservation,  did  exercise  the  care  re- 
quired of  him  under  the  law  at  the  time  of  the  injury,  is  a  ques- 
tion for  the  jury,  and  for  the  jury  alone,  to  determine."  This 
instruction  in  effect  cast  the  burden  upon  defendant  of  showing- 
that  plaintiff's  intestate  was  guilty  of  contributory  negligence, 
and  was  for  that  reason  manifestly  erroneous.  Bell  v.  Clarion, 
113  Iowa,  126,  84  N.  W.  962.  Instruction  No.  15  was  practically 
to  the  same  effect^  and  was  erroneous  for  the  same  reason.  See, 
also,  Golinaux  v.  R.  R.  Co.  (Iowa)  101  N.  W.  465;  Salyers  v. 
Monroe,  104  Iowa,  74,  7Z  N.  W.  606. 

Defendant  asked  the  following  instruction,  intended  to  cover 
this  point,  which  was  refused:  **You  are  instructed  that,  where 
there  are  no  eyewitnesses  to  the  accidental  killing  of  a  person  by 


Vol  19  R  R  R— Vol  42  Am  &  Enc  R.Cas,  N  S        183 

Rietveld  V,  Waba»h  R.  Co 

a  railroad  train,  the  presumption  is,  in  the  absence  of  other  evi- 
dence and  circumstances  to  the  contrar>',  that  the  deceased  was 
exercising  due  care,  but  this  presumption  is  not  conclusive,  and 
may  be  rebutted  by  evidence  to  the  contrary ;  and  if  then  you 
find,  taking  into  consideration  the  location  of  the  highway  with 
reference  to  said  crossing,  and  the  distance  from  said  crossing;- 
on  said  hig^hway,  from  which  said  approaching^  train  could  have 
been  seen,  and  taking;  into  consideration  all  other  circumstances 
surrounding;  said  injury,  as  disclosed  by  the  evidence  in  this 
case,  you  will  find  that  plaintiff's  intestate  could  not  have  been 
a*:  or  immediately  prior  to  said  accident  in  the  exercise  of  reason- 
able care  on  his  part,  or  you  find  that  by  the  exercise  and  use  of 
his  senses  of  seeing  and  hearing  he  could  have  discovered  the 
approaching  train  in  time  to  have  avoided  injury  thereby,  with 
the  exercise  of  reasonable  care  on  his  part,  then  said  presumption 
as  to  due  care  is  not  to  be  given  any  weight  by  you,  and,  unless 
there  is  other  evidence  from  which  you  can  find  that  plaintiff's 
intestate  did  not  contribute  to  said  injury  by  his  own  negligence, 
then  your  verdict  should  be  for  the  defendant"  This,  or  some- 
thing conveying  the  same  thought,  should  have  been  given.  See 
Ames  V.  Transit  Co.,  120  Iowa,  640,  95  N.  W.  161 ;  Beem  z\  R. 
R.  Co.,  104  Iowa,  563,  7Z  N.  W.  1045. 

2.  In  instruction  No.  10,  the  trial  court  said  that  a  railroad 
company  and  a  traveler  passing  over  a  highway  crossing  of  a 
railroad  right  of  way  have  equal  rights  at  the  crossing,  and  that 
each  must  be  exercised  with  a  view  to  the  rights  of  the  other,  and 
in  such  a  manner  as  not  to  interfere  with  them.  This  was 
followed  by  a  statement  that,  while  each  have  equal  rights,  the 
traveler  must  yield  the  right  of  way,  and  will  be  guilty  of  con- 
tributor>'  negligence  if  he  knowingly  goes  upon  the  track  in  the 
presence  of  an  approaching  train.  Complaint  is  made  of  this 
instruction.  It  seems  to  have  support  in  Hart  z\  R.  R.,  56  Iowa, 
166,  7  N.  W.  9,  9  N.  W.  116,  41  Am.  Rep.  93,  and  Black  v.  R. 
R.,  38  Iowa,  515.  The  latter  part  of  the  instruction  seems  to 
bring  it  within  the  rule  of  these  cases.  Indeed,  it  seems  to  have 
been  copied  therefrom. 

3.  Instruction  11,  given  by  the  trial  court,  reads  as  follows: 
"Ordinarily,  when  a  person  is  injured  by  a  passing  railway  train 
upon  a  public  highway  or  street  crossing,  and  such  injury  has 
been  caused  by  his  own  negligence  and  carelessness,  he  is  not 
entitled  to  recover  damages  by  reason  thereof;  and  the  burden 
is  upon  the  plaintiff  to  establish  by  a  preponderance  of  the  evi- 
dence, not  only  that  the  injury  complained  of  was  caused  by 
the  negligence  of  the  defendant,  its  officers,  agents,  or  employees, 
but  also  that  the  person  injured  was  free  from  negligence  con- 
tributing thereto.  And  in  this  case  if  you  find  from  the  evidence 
that  deceased's  carelessness  or  negligence  was  the  proximate 
cause  of  the  accident  causing  the  injury,  then  the  plaintiff  cannot 
recover  on  the  ground  of  negligence  alleged,  to  wit,  the  failure 
to  sound  the  whistle  or  ring  the  bell,  as  alleged  in  the  petition ; 
and  in  such  case  you  should  find  for  the  defendant.    By  the  term 
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'^proximate  cause"  is  meant  the  cause  which  naturally  led  to  and 
produced  the  result  complained  of,  and  without  which  the  injury 
would  not  have  occurred."  This  was  erroneous  in  the  form  in 
which  it  was  given,  in  that  it  virtually  announced  the  rule  of 
comparative  neglig;ence  which  does  not  prevail  in  this  state.  Of 
course,  the  plaintiff's  negligence  must  be  such  as  contributes 
proximately  to  his  injury ;  but,  if  it  does  so  in  whole  or  in  part, 
in  any  manner  or  to  any  degree,  there  can  be  no  recovery  on  his 
behalf.  Jerolman  z\  R.  R.,  108  Iowa,  177,  78  N.  W.  855;  Ban- 
ning V.  R.  R.  Co.,  89  Iowa,  74,  56  N.  W.  277;  McAunich  ^f. 
R.  R.,  20  Iowa,  338 ;  Muldowney  v,  R.  R.,  39  Iowa,  615 ;  Deeds  z-'. 
R.  R.,  69  Iowa,  164,  28  N.  W.  488.  True,  other  instructions 
announced  the  correct  rule,  but  there  is  no  way  of  telling  which 
one  the  jury  followed  in  arriving  at  its  verdict.  Kerr  v.  Topping^, 
109  Iowa,  150,  80  N.  W.  321. 

4.  Defendant  contends  that  as  plaintiff's  intestate  was  an  alien, 
who  left  no  heirs  or  next  of  kin  residents  or  citizens  of  this 
country,  action  by  plaintiff  as  his  administrator  will  not  lie.  That 
question  is  ruled  adversely  to  it  in  Romano  v.  Capital  City  Co 
(Iowa)  101  N.  W.  437,  68  L.  R.  A.  132.  The  question  of  plead- 
ing, suggested  by  counsel,  need  not  now  be  determined  in  view  of 
the  conclusion  reached  on  the  case  as  a  whole. 

5.  In  ruling  on  the  admission  and  rejection  of  testimony,  the 
trial  court  seemed  to  be  of  opinion  that  it  was  incompetent  for 
one  who  had  made  actual  observations  as  to  the  physical  and 
topographical  conditions  of  the  crossing  to  state  as  to  whether 
certain  obstructions,  conceded  to  exist,  obstructed  the  view  or 
were  in  the  line  of  vision  of  the  track  east  of  the  crossing,  from 
which  direction  defendant's  train  which  struck  the  intestate  was 
coming.  This  was  an  erroneous  view  of  the  law.  Brown  v, 
R.  R.  Co.,  94  Iowa,  309,  62  N.  W.  737 ;  Trott  v,  R.  R.,  115  lovira, 
80,  86  N.  W.  33,  87  N.  W.  722;  Bizer  v,  Bizer,  110  Iowa,  248, 
81  N.  W.  465.  Such  questions  called  for  facts,  and  not  for 
mere  opinions,  and  answers  thereto  should  have  been  received. 
Plaintiff's  counsel  made  a  fervid  and  heated  argument  to  the 
jury,  and,  if  he  did  not  pass  outside  the  bounds  of  legitimate 
comment,  he  came  so  close  to  the  line  as  to  call  for  the  sugges- 
tion that  on  a  future  trial,  if  one  is  had,  it  would  be  better  to  ad- 
here more  closely  to  the  facts  as  disclosed  by  the  evidence,  and  to 
omit  all  appeals  calculated  to  arouse  prejudice  against  the  de- 
fendant because  of  its  character,  wealth,  etc. 

6.  It  is  stoutly  insisted  that  the  evidence  shows,  without  con- 
flict or  dispute,  that  plaintiff's  intestate  was  guilty  of  such  con- 
tributory negligence  that  there  should  be  no  recovery.  Having 
no  argument  for  appellee,  we  are  not  disposed  to  decide  that 
question  at  this  time.  The  case  is  close,  and,  in  view  of  the 
reversal  which  must  follow  the  errors  above  pointed  out,  we  are 
disposed  to  let  the  case  follow  the  ordinary  channels,  without 
making  any  pronouncement  upon  this  proposition.     The  record 
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may  not  be  the  same  on  another  trial,  and  it  does  not  seem  nec- 
essar>'  at  this  time  to  do  more  than  point  out  the  errors  of  law 
ccmmitted  by  the  trial  court. 

For  the  reasons  sugg^ested,  the  judgement  must  be,  and  it  is, 
reversed. 


Palos  Coal  &  Coke  Co.  z\  Benson. 

(Supreme  Court  of  Alabama,  Dec.  21,  1905.) 

[39  So.  Rep.  727.) 

Master  and  Servant -— Torts  of  Servant  —  Master's  Liability.'*'— A 

master  is  not  liable  for  the  servant's  torts,  unless  done  in  or  about 
the  duties  assigned  him,  or  in  the  accomplishment  of  objects  within 
the  line  of  his  duties. 

Same — Evidence.* — A  mining  company  was  not  lisible  for  an  assault 
by  its  general  superintendent  on  a  driver  of  one  of  its  cars  while 
the  superintendent  was  riding  on  it,  in  the  absence  of  evidence  that 
the  assault  was  committed  in  pursuance  of  his  duties. 

Appeal  from  Circuit  Court,  Jefferson  County ;  A.  A.  Coleman, 
Jud^e. 
"Not  officially  reported." 

Action  by  Will  Benson  against  the  Palos  Coal  &  Coke  Com- 
pany. From  a  judgement  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Plaintiff  sues  for  $5,000  damages  for  an  assault  and  battery 
committed  by  one  of  the  defendant's  servants  or  agents,  and 
avers  that  the  agent  of  defendant,  whose  name  is  John  Kelley, 
was  then  and  there  acting  in  the  line  of  his  said  agency.  The 
second  count  is  for  an  assault  and  battery  by  the  same  person, 
and  it  alleges  a  willful,  wanton,  or  intentional  injury  to  plaintiff 
by  striking  him  on  the  head  with  a  hard  substance  by  Kelley,  who 
was  superintendent  and  while  in  the  exercise  of  such  superin- 
tendence. The  third  count  is  the  same  as  the  first  count.  The 
proof  showed  that  Kelley  was  the  superintendent  of  all  the  de- 
fendant's mines  at  Palos,  and  that  as  such  superintendent  he  had 
other  superintendents  under  him.  The  plaintiff  was  a  driver  of 
cars  for  defendant,  and  while  driving  the  car,  and  while  Kelley 
was  riding  on  his  car,  he  struck  him. 

Ward  &  Drcnnen,  for  appellant. 
Shugart  &  Bell,  for  appellee. 

*See  foot-note  appended  to  Peterson  v.  Middlesex  &  Somerset 
Traction  Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
fM2;  foot-notes  appended  to  Waaler  v.  Great  Northern  Ry.  Co.  (S. 
Dak.),  14  R.  R.  R.  819,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  819;  foot-note 
appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Grant  (Ark.),  17  R.  R.  R.  343, 
*0  Am.  &  Eng.  R.  Cas.,  N.  S.,  343;  Chicago  Term.  Transfer  Co.  v. 
Schiavone  (III.),  17  R.  R.  R.  339,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
339;  Berry  v.  Boston  Elevated  Ry.  Co.  (Mass.),  17  R.  R.  R.  338,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  Obcrtoni  v.  Boston  &  M.  R.  R. 
(Mass.),  17  R.  R.  R.  332,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  332. 
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Simpson,  J.  It  is  undoubtedly  the  law  of  this  state,  under 
former  decisions,  that  a  master,  whether  corporate  or  individual, 
is  liable  for  the  torts  of  the  servant  or  employee,  "done  or  caused 
to  be  done  in  or  about  the  duties  or  business  assigned  to  them"  ; 
but  it  is  equally  clear  that  this  liability  is  "confined  to  abuses 
perpetrated  in  the  line  of  duties  assigned  them."  The  act  must  be. 
not  only  "within  the  scope  of  his  employment,"  but  also  "com- 
mitted in  the  accomplishment  of  objects  within  the  line  of  his 
duties,  or  in  and  about  the  business  or  duties  assigned  to  him 
by  his  employer."  L.  &  N.  R.  R.  Co.  v.  Whitman,  79  Ala.  328 ; 
M.  &  O.  R.  R.  Co.  V.  Scales,  100  Ala  368,  13  South.  917;  Case  v. 
Hulsebush,  122  Ala.  212,  221,  26  South.  155 ;  City  Delivery  Co.  v. 
Henry,  139  Ala.  161,  34  South.  389. 

In  the  case  at  bar  the  only  proof  as  to  what  were  the  duties 
of  John  Kelley  (who,  it  is  claimed,  by  inference,  without  direct 
proof,  made  the  assault)  is  by  the  plaintiff  himself,  that  "he  was 
general  superintendent  of  all  the  defendant's  mines  at  Palos. 
He  had  superintendents  under  him.  Mr.  Hemphill  was  the  boss 
driver,  or  bank  boss  over  me.  Mr.  Kelley  would  just  look  around 
in  the  mines,  and  tell  the  other  superintendents  under  him  what 
to  do.  The  bank  boss  has  the  superintendence  and  management 
of  the  inside  of  the  mines,  and  the  general  superintendent  would 
see  that  he  carried  on  the  work  properly.  Mr.  Hemphill  hired 
and  discharged  the  men  who  worked  in  the  mines,  and  Mr. 
Kelley  employed  and  discharged  the  superintendents."  The  wit- 
ness Hemphill  swore  that  he  was  "bank  boss,"  that  the  drivers 
were  under  him,  that  he  had  the  hiring  and  entire  control  and 
management  of  them,  and  that  Mr.  Kelley  directed  him.  The 
witness  Drennen  testified  that  he  was  vice  president  and  general 
manager,  and  had  exclusive  management  of  the  mines,  and 
hired  superintendents ;  that  he  employed  Kelley  as  general  super- 
intendent of  the  mines,  and  that  Kelley's  duties  was  to  employ 
the  bank  bosses,  have  supervision  over  them,  and  look  after  the 
outside  work  around  the  mines ;  that  the  bank  boss  had  entire 
management  and  superintendence  on  the  inside  of  the  mines, 
and  exclusive  control  and  supervision  of  the  drivers  and  track 
men ;  that  the  general  superintendent  has  nothing  to  do  with  the 
drivers,  or  track  men,  in  the  mines.  Jones,  the  bookkeeper, 
testified  to  the  same  effect. 

There  is  no  controversy  about  the  facts  that  the  plaintiff  was 
a  driver  in  the  mines  at  the  time  he  claims  to  have  been  assaulted, 
and  that  Kelley  was  riding  on  the  car.  It  does  not  appear  from 
the  testimony  that,  if  Kelley  was  guilty  of  the  abuse  claimed,  it 
was  "perpetrated  in  the  line  of  the  duties  assigned  him,  or  com- 
mitted in  the  accomplishment  of  the  objects  within  the  line  of  his 
duties."  It  was  simplv  his  personal  act.  Western  Rv.  of  Ala.  v, 
Milligan,  135  Ala.  205,  33  South.  438,  93  Am.  St.  Rep.  31.  It 
follows  that  charge  1,  requested  by  the  defendant,  being  the 
general  charge,  should  have  been  given. 

It  is  unnecessary  to  consider  in  detail  the  various  matters  of 
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pleading^  and  rulings  on  charges,  which  really  raise  in  different 
ways  the  principles  herein  decided. 

The  judgment  of  the  court  is  reversed,  and  the  cause  re- 
manded 

Hailalson,  Tyson,  and  Anderson,  JJ.,  concur. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  21,  1905.) 

[74  N.  E.  Rep.  919.] 

Licensee — Employee  of  Subcontractor — Running  of  Can — Care  Due 
from  Railroad.* — Where  plaintiff  was  working  on  defendant's  elevated 
n.iIroad  structure  as  an  employee  of  a  subcontractor,  he  was  a  licensee 
to  whom  defendant  owed  the  duty  of  using  due  care  to  prevent 
hi<  being  injured  from  exposure  to  unusual  dangers,  not  known  to 
him,  th^t  might  be  caused  by  the  negligent  running  of  defendant's 
surface  cars  beneath  the  platform  where  olaintiff  was  working. 

Same— Fall  from  Elevated  Railway— Collision  with  Trolley  Pole 
of  Surface  Car — ^Assumption  of  Risk.t — Where  plaintiff,  an  employee 
•f  a  subcontractor  engaged  at  work  on  defendant's  elevated  railroad, 
was  thrown  from  a  platform  by  the  trolley  pole  of  a  car  as  it 
passed  under  the  platform,  while  the  car  was  being  operated  around 
a  curve  at  a  high  and  unusual  rate  of  speed,  on  a  loose  trolley  wire, 
and  it  did  not  appear  that  plaintiff  voluntarily  exposed  himself  to 
such  danger  with  a  full  appreciation  thereof,  whether  he  assumed  the 
:i?k  was  for  the  jury,  though  he  had  knowledge  of  the  existence  of 
such  danger. 

PeQow  Servants.! — Where  plaintiff,  an  employee  of  a  subcontractor, 
was  injured  by  the  negligence  of  defendant's  servants,  he  was  not  a 
fellow  servant  of  the  latter. 

Same — Same  —  Same — Contributory  Negligence. — Where  a  servant 
^i  a  subcontractor  of  defendant  railway  company  was  injured  while 
working  on  its  elevated  structure  by  the  negligence  of  defendant's 
employees  in  operating  a  street  car  under  the  structure,  plaintiff  was 
nut  guilty  of  contributory  negligence,  as  a  matter  of  law,  in  placing 
himself  in  the  position  in  which  he  was  injured;  his  place  to  work 
having  been  furnished  hirfi  by  his  employer. 

*As  to  who  are  licensees,  see  foot-notes  appended  to  Booth  v. 
L'nion  Terminal  Ry.  Co.  (Iowa),  14  R.  R.  R.  768,  37  Am.  &  Eng.  R. 
Cas..  N.  S.,  768. 

As  to  the  care  due  licensees,  see  foot-note  appended  to  Lovett  v. 
Gnlf.  etc.,  Ry.  Co.  (Tex.),  11  R.  R.  R.  339,  34  Am.  &  Eng.  R.  Cas., 
X.  S.,  339;  Bishop  v.  Illinois  Cent.  R.  Co.  (Ky.),  11  R.  R.  R.  328.  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  328  (care  due  bystander  assisting  passenger 
a:  conductor's  request);  Sullivan  zk  Minneapolis,  etc.,  R,  Co.  (Minn.), 
n  R.  R.  R.  725,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  725  (no  duty  owed  to 
person  who  goes  to  station,  at  night,  to  find  her  husband,  who,  she 
supposed,  was  there  on  business,  with  respect  to  condition  of  plat- 
lorm);  McConkey  v,  Oregon  R.  &  Nav.  Co.  (Wash.),  12  R.  R.  R. 
';i«>:.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  267  (duty  to  keep  railroad  bridge 
in  repair  for  use  of);  Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.), 
12  R.  R.  R,  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616  (railroad  owes  to 
trespassers  and  licensees  no  duty  of  providing  safe  appliances);  Means 
'  Southern  Cal.  Ry.  Co.  (Cal.),  13  R.  R.  R.  411,  36  Am.  &  Eng.  R. 
Ca?..  X,  S.,  411  (care  due  licensees  on  depot  premises. 

^For  the  authorities  on  the  question  whether  employees  of  different 
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Assumption  of  Risks  by  Employees.^ — The  rule  that  a  servant  im< 
pliedly  agrees  to  take  things  as  he  finds  them,  and  assumes  the 
ordinary  dangers  incident  to  the  service,  does  not  apply  to  or  in- 
clude concealed  risks  or  subsequent  negligence  of  the  master.  - 

Injury  to  Employee — Exemption  from  Liabilit3r~Validity.§ — ^A  con- 
tract creating  an  exemption  from  liability  for  injuries  caused  to  a 
servant  by  the  master's  negligence  during  the  employment  is  in 
violation  of  Rev.  Laws,  c.  106,  §  16,  and  is  unenforceable. 

Injury  to  Employee  of  Subcontractor — Exemption  of  Railroad  from 
Liability — Application  of  Contract. — A  contract  for  the  construction 
of  an  elevated  railroad,  providing  that  defendant  railroad  company 
would  not  be  responsible  for  any  accident  caused  by  the  trolley,  feed, 
or  other  wires  to  men  or  materials  on  or  about  the  work  in  connection 
with  the  performance  by  the  contractor  of  his  work  under  the  contract 
did  not  relieve  the  railroad  company  from  liability  to  a  servant  of 
a  subcontractor  for  injuries  caused  by  the  negligent  operation  of  a 
surface  car  under  the  elevated  structure,  by  which  the  servant  was 
knocked  from  a  platform  by  the  escape  of  a  trolley  from  a  loose  wire. 

Exceptions  from  Superior  Court,  Suffolk  County;  Robert  R. 
Bishop,  Judge. 

Action  by  C.  A.  Wagner  against  the  Boston  Elevated  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  exceptions.    Overruled. 

Plaintiff  was  a  workman  in  the  employ  of  subcontractors  em- 
ployed in  erecting  a  structure  of  the  elevated  railway  on  Wash- 
ington street,  in  Boston.  Defendant  elevated  railway  company 
had  contracted  with  the  A.  &  P.  Roberts  Company  to  build  the 
elevated  railway,  and  this  company  had  sublet  a  portion  of  the 
work  to  plaintiff's  employers.  The  elevated  structure  was  to  be 
built  over  the  tracks  of  the  defendant  company,  then  existing  on 
the  surface  of  the  street,  on  which  defendant  continued  to  run 
electric  cars  during  the  work.  A  gang  of  men  working  at  night 
put  up  the  heavy  iron  posts  and  girders  supporting  the  structure  ; 
the  lower  girders  on  which  the  superstructure  rested  running- 
lengthwise  of  the  track,  and  spanning  the  distance  between  the 
posts.  Another  gang  followed  to  do  the  riveting  of  the  con- 
necting parts,  which  worked  in  the  day-time,  and  plaintiff  was  a 
member  of  this  gang.  There  was  a  provision  in  the  contract 
between  the  company  and  the  contractor  that  defendant  might 
fix  its  trolley  wires  for  the  running  of  surface  cars  to  the  elevated 
structure,  and  such  trolley  wire  was  suspended  about  18  inches 
below  the  cross-braces  from  a  wooden  plank  running  longitudi- 

masters  may  be  fellow  servants,  see  foot-notes  appended  to  Chicago 
Term.  Transfer  Co',  v.  Vandenberg  (Ind.),  17  R.  R.  R.  740,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  740. 

JFor  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by  employees,  see  foot-notes  appended  to  Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
538:  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind.),  14  R.  R.  R.  531,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  531;  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.), 
14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas,,  N.  S.,  331;  Shaw  v.  Manchester 
St.  Ry.  (X.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

§See  monograph  appended  to  New  v.  Southern  Ry.  Co.  (Ga.),  5 
R.   R.   R.   101,  28  Am.   &  Eng.   R.   Cas.,  N.   S.,   101. 
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nally.  and  hanging  from  the  cross-braces.  At  the  time  plaintiff 
was  injured  he  was  engfaged  in  riveting  the  iron  post  which  had 
been  put  in  position,  standing  on  short  planks  placed  cross  wise, 
and  resting  on  the  flanges  of  the  girders.  Plaintiff  claimed  that 
as  he  was  standing  on  the  planks,  engaged  in  his  work,  a  surface 
car  came  round  a  curve  at  a  rapid  rate  of  speed  where  the  trolley 
wire  was  loose  and  sagged,  and  that  the  trolley  flew  off  the  wire 
a^nst  the  planks  with  such  force  as  to  knock  the  planks  off  the 
iianges  and  threw  plaintiff  off  and  into  the  air;  that  he  fell  on 
the  o^round  and  received  the  injuries  complained  of. 

S.  A.  Fuller  and  W.  E.  Boivden,  for  plaintiff. 
P,  H.  Cooney  and  L,  F.  Hyde,  for  defendant. 

Bkaley,  J.  At  the  time  the  plaintiff  received  his  injuries  he 
was  helping  to  build  an  elevated  railway  for  the  defendant,  within 
the  location  granted  to  it  by  St.  1894,  p.  761,  c.  548.  The  part 
upon  which  he  was  engaged  was  being  built  by  his  employers 
under  a  contract  with  the  A.  &  P.  Roberts  Company,  who  had  a 
general  contract  with  the  defendant  to  build  the  entire  structure. 
It  follows,  and  is  to  be  assumed,  that  he  was  lawfully  upon  the 
premises  by  the  defendant's  invitation,  who  thus  owed  to  him 
the  dut>'  of  using  due  care  to  prevent  his  being  injured  from 
exposure  to  unusual  dangers  not  known  to  him  that  might  be 
caused  by  the  negligent  running  of  its  surface  cars  beneath  the 
platform  where  he  was  at  work.  Wendell  v.  Baxter,  12  Grav, 
-94:  Sweeny  v.  Old  Colony  &  Newport  Railroad  Co..  10  Allen, 
368,  87  Am.  Dec.  644;  Corrigan  v.  Union  Sugar  Refinery,  98 
Mass.  577,  96  Am.  Dec.  685 ;  Carlton  v.  Franconia  Iron  &  Steel 
Co.,  99  Mass.  216;  Severy  v.  Nickerson,  120  Mass.  306,  307,  21 
Am.  Rep.  514;  Shea  v,  Gumey,  163  Mass.  184,  39  N.  E.  996,  47 
Am.  St.  Rep.  446;  Cowen  v.  Kirby,  180  Mass.  504,  62  N.  E. 
968. 

There  was  evidence  on  the  part  of  the  plaintiff  which  tended  to 
show  that  the  platform  upon  which  he  stood  was  suspended 
over  a  curve  in  the  surface  track,  and,  although  the  trolley  wire 
sagged,  the  trolley  pole  would  tiot  become  disengaged  if  the  car 
ran  slowly.  It  further  appeared  that  the  car  the  trolley  pole  of 
which  caused  the  accident  was  running  at  an  unusual  speed,  of 
from  five  to  seven  miles  an  hour,  notwithstanding  orders  had 
been  given  by  the  defendant  to  its  motormen  to  reduce  speed 
when  passing  under  the  overhead  structure  where  the  men  were 
at  work.  An  electrical  expert,  who  testified  in  his  behalf,  stated 
that  if  the  conducting  wire  was  slack,  and  the  car  moved  rapidly, 
the  trolley  would  be  thrown,  for  the  higher  the  speed  the  more 
^i^nger  there  was  of  such  an  occurrence.  If  this  testimony  was 
believed,  the  jury  could  find  that  through  the  negligence  of  the 
defendant's  servants  the  trolley  pole  left  the  conducting  wire, 
Jlew  up,  struck  the  platform,  and,  by  the  violence  of  its  impact, 
caused  it  to  fall. 

The  defendant,  however,  urgently  claims  that  the  plaintiff  was 
not  in  the  exercise  of  due  care,  and  that  by  his  conduct  he  as- 
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sumed  the  risk  of  all  accidents  that  migfht  arise  under  his  em- 
ployment, even  if  caused  by  its  negligence.     To  support  this 
contention  it  principally  relies  on  the  case  of  Woodley  v.  Metro- 
politan District  Railway  Co.,  L.  R.  2  Ex.  D.  384.    It  was  there 
said  by  the  majority  of  a  divided  court  that  the  plaintiff  had 
assumed  the  risk  of  negligence  on  the  part  of  the  defendant's 
servants,  though  at  the  time  of  his  injury  he  was  in  the  employ- 
ment of  a  contractor,  and  rightfully  upon  the  defendant's  prem- 
ises under  his  master's  contract.     But  it  was  held  in  the  later 
cases  of  Yarmouth  v,  France,   19  Q.   B.  D.  647,  Thrussel    z\ 
Handyside,  20  Q.  B.  D.  359,  365,  and  Smith  v.  Baker  (1891) 
A.  C.  325,  that  knowledge  by  the  servant  did  not  conclusively 
limit  the  liability  of  the  master,  and  it  was  a  question  of  fact 
whether  he  voluntarily  took  the  chance  of  injury.    This  last  case 
was  referred  to  with  approval  in  Mahoney  v.  Dore,  155  Mass. 
513,  519,  30  N.  E.  366,  367,  where  it  was  said  by  Mr.  Justice 
Knowlton,  "We  are  not  aware  of  any  adjudications  in  this  com- 
monwealth  which  are  necessarily  inconsistent  with  this  just  and 
reasonable  doctrine,  although  different  opinions  have  been  ex- 
pressed on  this  point  by  eminent  judges  both  here  and  in  Eng^- 
land."     If  a  servant  assumes  known  and  obvious  risks,  mere 
knowledge  that  they  exist  is  not  sufficient,  as  there  must  be   a 
voluntary  exposure  of  himself,  with  a  full  appreciation  of  the 
danger  that  may  be  incurred.    Leary  v.  Boston  &  Albany  Rail- 
road Co.,  139  Mass.  580,  2  N.  E.  115,  52  Am.  Rep.  733;  Scanlon 
V.  Boston  &  Albany  Railroad  Co.,  147  Mass.  484,  18  N.  E.  209, 
9  Am.  St.  Rep.  733 ;  Fitzgerald  v,  Connecticut  River  Paper  Co., 
155  Mass.  155,  29  N.  E.  464,  31  Am.  St.  Rep.  537.    It  is  true  that 
these  suits  were  by  a  servant  for  his  master's  negligence,  which 
was  not  impliedly  assumed  by  his  contract  of  employment.     But 
as  the  doctrine  is  held  to  be  applicable  where,  as  in  the  present 
ease,  this  relation  does  not  exist,  to  bar  a  recovery  similar  condi- 
tions of  knowledge  and  consent  must  be  found.    Wood  v.  Locke, 
147  Mass.  604,  18  N.  E.  578. 

Because  they  were  not  subject  to  the  control  of  a  common 
master,  the  plaintiff  was  not  in  any  sense  a  fellow  servant  of  the 
defendant's  employees.  Morgan  v.  Smith',  159  Mass.  570,  35 
N.  E.  101 ;  Reagan  v.  Casey,  160  Mass.  374,  36  N.  E.  58;  Delory 
V.  Blodgett,  185  Mass.  126,  69  N.  E.  1078,  64  L.  R.  A.  114,  102 
Am.  St.  Rep.  328 ;  Smith  v.  Steel,  L.  R.  10  Q.  B.  125. 

The  plaintiff's  evidence  was  to  the  effect  that  up  to  the  time 
of  his  injury  he  had  observed  that  the  speed  of  the  cars  slackened 
when  they  passed  over  the  cur\'e,  and  the  pole  followed  the 
trolley  wire.  Whether,  in  the  exercise  of  due  care,  he  ought 
reasonably  to  have  anticipated  that  they  might  run  faster,  with 
the  corresponding  probability  of  injury  to  himself,  or  whether 
by  his  conduct  he  willingly  exposed  himself  lo  what  finally  oc- 
curred, were  issues  of  fact  for  the  jury.  Powers  z\  Boston,  154 
Mass.  60,  63,  27  N.  E.  995 ;  Hannah  v.  Connecticut  River  Rail  - 
road  Co.,  154  Mass.  529,  533,  28  N.  E.  682;  Ryan  v.  New  York, 
New  Haven  &  Hartford  Railroad  Co.,  169  Mass.  267,  271,  47 
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X.  E.  877;  Meag^her  v.  Crawford  Laundry  &  Machine  Co.,  187 
M^ss.  586,  73  N.  E.  853. 

The  p/aintifF  then  cannot  be  held,  as  a  matter  of  law,  to  have 
been  n^h'^ent  in  placing  himself  in  a  position  concerning  the 
full  danger  of  i^hich  he  claims  to  have  had  no  knowledge,  simply 
because  he  chose  to  continue  his  work  in  a  place  provided  for 
him  by  his  employer.  Mahoney  v.  Dore,  ubi  supra;  Bell  v. 
Xew  Yoiic,  New  Haven  &  Hartford  Railroad  Co.,  168  Mass. 
443,  47  X.  E.  118;  Murphy  v.  Marston  Coal  Co.,  183  Mass.  385, 
388.  67  N.  E.  342. 

But  the  defendant  further  contends  that  the  plaintiff  agreed  to 
incur  the  particular  danger  by  which  his  injuries  were  caused, 
and  therefore  he  cannot  recover.     By  the  usual  contract  of  em- 
ployment  it   is    settled,  whether  at  common  law  or  under  the 
statute,  that   the  servant  impliedly  agrees  to  take  things  as  he 
finds  them,  and,   for  the  wages  paid,  to  expose  himself  to  the 
ordinary  dangers  incidental  to  the  service,  but  this  does  not  in- 
clude concealed   risks  or  subsequent  negligence  of  the  master. 
O'Malev  v.  South  Boston  Gaslight  Co.,  158  Mass.  135,  136,  32 
N.  E.  ni9,  47  L.  R.  A.  161 ;  Garant  v.  Cashman,  183  Mass.  13, 
66  X.  E.  599-     Here  the  plaintiff  sustained  no  contractual  relation 
to  the  defendant   whatever,  unless  it  be  found  in  the  general 
contract  for  the  entire  work.    To  this  agreement  he  was  not  a 
party.    Neither  is  there  any  evidence  that  it  was  brought  to  his 
knowledge.     Moreover,  he  was  in  the  employment  of  contractors 
who  not  only  were  strangers  to  it,  but  also  are  not  shown  to  have 
known  of  its  terms.    Abbey  v.  Chase,  6  Cush.  54 ;  Burt  v.  Boston, 
122  Mass.  223,  227;  Leydecker  v.  Brintnall,  158  Mass.  292,  297, 
33  X.  E.  399 ;  Railton  v.  Taylor,  20  R.  I.  279,  38  Atl.  980,  39 
L.  R.  A.  246. 

If  this  contract  could  be  treated  as  creating  an  exemption  of 
the  defendant  from  liability  for  injuries  caused  to  him  by  its 
negligence  while  in  its  employment,  such  an  agreement  would 
be  in  violation  of  Rev.  Laws,  c.  106,  §  16,  and  unenforceable. 
But  as  the  relation  of  master  and  servant  did  not  exist,  a  general 
release  by  him  would  have  been  valid. 

In  the  building  of  the  elevated  railway  the  contract  provided 
that  the  work  of  construction  should  proceed  in  connection  with 
the  usual  operation  of  the  surface  road,  which  was  located  di- 
rectly under  the  overhead  structure.     That  during  the  progress 
of  the  undertaking  accidents  thereby  might  be  caused   to  the 
employees  of  each  of  the  contracting  parties,  or  to  others  whether 
passengers    upon   the   defendant's   cars,   or  travelers   upon   the 
public  ways,  was  apparent.     Upon  an  examination  of  its  pro- 
visions so  far  as  they  relate  to  the  question   raised,  the  con- 
tractor agrees  to  indemnify  the  defendant  for  all  damages  it  may 
sustain  by  reason  of  suits,  by  whomsoever  brought,  for  injuries 
arising  from  the  negligence  of  workmen  who  may  be  employed 
under  the  contract,  but  for  which  the  defendant  primarily  would 
l)e  responsible.    Carlton  v,  Franconia  Iron  &  Steel  Co.,  ubi  supra ; 
Sturges  V,  Theological  Educational  Society,  130  Mass.  414,  39 
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Am.  Rep.  463;  Woodman  v.  Metropolitan  Railroad  Co.,  149 
Mass.  335,  21  N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St.  Rep.  4-27. 
The  only  lang^ag^e  found  which  gives  even  a  semblance  to  the 
defendant's  ar^ment  is  contained  in  section  55 :  "*  *  *  The 
company  will  not  be  responsible  for  any  accident  caused  by  the 
trolley,  ■  feed,  or  other  wires  to  men  or  materials  upon  or  about 
the  work  in  connection  with  the  performance  by  the  contractor 
of  his  work  hereunder,  and  the  contractor  agrees  to  hold  the 
company  harmless  and  indemnified  in  respect  to  any  claims  for 
such  accidents."  In  our  opinion,  this  clause  does  not  supp>ort 
such  a  view. 

The  instructions  under  which  the  case  was  submitted  to  the 
jury  were  full  and  accurate,  and,  so  far  as  proper,  the  ruling^s 
quested  by  the  defendant  were  adopted. 

Exceptions  overruled. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ringle. 

(Supreme  Court  of  Kansas,  March  11,  1905.) 

[80  Pac.   Rep.  43.] 

Personal  Injuries — Evidence  as  to  Plaintiffs  Children.* — ^Admission 
of  evidence  in  a  personal  injury  case  4s  to  the  number  of  plaintiff's 
children  and  their  ages  is  prejudicial  error. 

Punitive  Damages.t — Punitive  damages  are  not  recoverable'  in  a 
negligence  case  unless  the  negligence  is  so  gross  as  to  amount  to 
wantonness. 

Same — Instructions. — It  is  the  law  of  the  case  thqt  punitive  dam- 
ages are  not  recoverable  therein,  instructions  excluding  such  ele- 
ment from  consideration  having  been  given  without  objection. 

Personal  Injuries — Evidence  as  to  Plaintiff's  Children. — ^Thougrh 
plaintiff  in  a  personal  injury  case  has  testified  without  objection  that 
he  has  children,  permitting  him  to  further  testify  to  the  number 
thereof  and  their  ages  is  not  harmless.  • 

Error  from  District  Court,  Montgomery  County;  Thos.  J. 
Flannelly,  Judge. 

Action  by  William  W.  Ringle  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

A,  A.  Hurd,  O.  J.  Wood,  and  Wm.  Dunkin,  for  plaintiff  in 
ei  ror. 
Albert  L.  Wilson,  for  defendant  in  error. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of, 
or  the  admissibility  of  evidence  of,  the  financial  circumstances,  or 
size  of  family,  etc.,  of  parties,  in  negligence  cases,  see  foot-note  ap- 
pended to  St.  Louis,  etc.,  Ry.  Co.  v.  Adams  (Ark.),  16  R.  R.  R.  843, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  843. 

tFor  the  authorities  in  this  series  on  the  question  as  to  when  puni- 
tive damages  are,  and  are  not,  recoverable,  see  foot-note  appended  to 
Chicago  Union  Traction  Co.  v.  Lauth  (111.),  17  R.  R.  R.  606,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  606. 
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Per  Curiam.  Defendant  in  error  had  judgment  for  his  per- 
sonal damages  in  the  sum  of  $7,000  against  the  plaintiff  in  error^ 
t.>  reverse  which  it  prosecutes  this  proceeding. 

The  first  error  to  which  our  attention  is  called,  and  the  only 
one  we  deem  it  necessary  now  to  consider,  is  in  the  admission  of 
endence  as  to  the  size  of  the  plaintiff's  family.  The  evidence 
referred  to  is  as  follows :  "Q.  Have  you  any  children  ?  A.  Yes, 
sir.  Q.  How  many?  (Objected  to  by  defendant  as  immaterial, 
ctjection  overruled,  to  which  ruling  of  the  court  the  defendant 
at  the  time  excepted.)  A.  Four.  Q.  What  are  their  ages? 
(Objected  to  as  irrelevant  and  immaterial.  Objection  overruled.) 
-A.  The  oldest  one  is  19,  and  the  youngest  one  is  12."  Under 
the  unbroken  line  of  decisions  of  this  court,  the  admission  of  this 
evidence  must  be  held  to  have  been  erroneous  and  prejudicial. 
In  K.  C,  F.  S.  &  M.  R.  R.  Co.  v.  Eagan,  64  Kan.  421,  67  Pac 
887,  Chief  Justice  Doster,  in  passing  upon  a  question  almost 
identical  with  this,  held  the  admission  of  such  testimony  "a  very 
^evous  error/'  and  cited  many  c^ses  in  support  of  that  con- 
clusion. This  was  followed  by  this  court  in  Union  Pacific  Rail- 
way Company  v.  Hammerlund,  79  Pac.  152.  The  defendant  in 
error,  however,  very  strenuously  insists  that  the  facts  of  this  case 
render  this  well-settled  doctrine  not  applicable  here,  and  this 
because,  in  cases  where  punitive  damages  may  be  allowed,  all  of 
the  surroundings  and  conditions  of  the  parties  may  be  shown,  and 
such  inquiry  includes  all  such  items  as  the  financial  condition  of 
both  parties,  the  condition  of  their  families,  standing  in  society, 
etc.  If  we  shall  grant  this  claim,  we  do  not  find  the  principle 
applicable  to  the  facts  of  the  case  here.  It  is  well  settled  in  this 
state  that,  in  order  to  warrant  the  recovery  of  punitive  or  ex- 
emplary damages  because  of  the  negligence  of  the  defendant, 
such  negligence  must  be  so  gross  as  to  amount  to  wantonness, 
^.'here  no  willful  or  malicious  acts  are  proven.  K.  C,  F.  S.  & 
G-  R.  R.  Co.  V,  Kier,  41  Kan.  671,  21  Pac.  770,  13  Am.  St.  Rep. 
311.  and  cases  cited. 

WTiile  it  is  here  strenuously  contended  that  the  evidence  shows 
gross  and  wanton,  if  not  malicious,  negligence,  we  have  carefully 
examined  the  evidence  upon  this  point,  and  are  fully  persuaded 
that  such  is  not  the  case.  The  court  also,  in  its  instructions  to 
the  jury,  excluded  this  element  from  their  consideration.  This 
was  done  without  objection,  and  is  now  the  law  of  this  case. 

Ag;ain,  it  is  contended  that  inasmuch  as  the  question,  "Have 
you  any  children?"  was  answered  without  objection,  the  farther 
q^'estions  as  to  their  number  and  ages  were  harmless,  and  should 
not  be  considered,  within  the  rule.  We  are  not  able  to  agree 
with  this  contention.  The  same  condition  of  the  proof  will  be 
found  in  Railroad  v.  Eagan,  supra.  The  reason  of  the  rule  is 
more  strongly  appealed  to  by  the  answer  to  the  questions  ob- 
itcted  to  than  by  the  preliminary  question. 

It  is  farther  suggested  that  the  rule  which  forbids  the  intro- 
duction of  this  kind  of  evidence  ought  to  be  abandoned,  because 
die  information  imparted  to  the  jury  by  the  answer  to  these 

19  R  R  R— 13 


194         Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Stom  V.  Grand  Trunk  Western  Ry.  Co 

questions  mig^ht  have  been  obtained  by  them  as  well  by  the  calling' 
of  the  children  as  witnesses  or  by  their  presence  in  court.  This 
reasoning  does  not  appeal  to  us  as  being  sound.  That  incom- 
petent evidence  may  sometimes  reach  the  jury  as  an  inseparable 
element  of  competent  evidence  does  not  warrant  courts  in  per- 
mitting the  introduction  of  the  incompetent  evidence  alone.  This 
class  of  evidence  has  been  condemned  because  of  the  prejudice 
or  bias  which  it  is  likely  to  excite  in  the  minds  of  a  jury,  and  in 
this  case,  after  carefully  examining  the  evidence  relative  to  the 
character  of  the  injury,  we  are  not  prepared  to  say,  in  view  of 
the  size  of  the  judgment,  that  they  were  not  unduly  influenced 
thereby. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  case 
remanded  for  farther  proceedings. 


^'  Storrs  v.  Grand  Trunk  Western  Ry.  Co. 

(Supreme  Court  of  Michigan,  Dec.  22,  1905.) 
[105  N.  W.  Rep.  764.] 

Railroads  —  Accident    at    Crossing  —  Contributory    Negligence.*  — 

Where  plaintiff,  on  approaching  a  railroad  crossing,  saw  the  ste^m 
from  an  engine  and  heard  the  whistle,  and,  though  he  could  not  see 
the  train,  whipped  up  his  horses  to  cross,  he  was  guilty  of  con- 
tributory negligence. 

Error  to  Circuit  Court,  Eaton  County ;  Clement  Smith,  Judge. 

Action  by  William  Storrs  against  the  Grand  Trunk  Western 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed. 

Argued  before  MooRE,  C.  J.,  and  McAlvay,  Grant,  Blair, 
and  Hooker,  JJ. 

Harrison  Geer,  for  appellant. 

J.  M,  &  /.  L.  Powers,  for  appellee. 

McAlvay,  J.  Plaintiff  brought  suit  against  defendant  to  re- 
cover damages  for  injuries  to  himself  and  his  team,  wagon,  and 
harness  by  reason  of  a  collision  between  a  construction  train  on 
defendant's  road  and  plaintiff's  wagon  at  a  street  crossing  in  the 
city  of  Charlotte.  He  was  acquainted  with  this  crossing.  About 
7  o'clock  in  the  morning  of  the  day  in  question  he  drove  from  his 
home,  going  to  his  work,  and  coming  on  to  Munson  street,  when 

♦For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  rail- 
road tracks  in  front  of  an  approaching  train  which  was  seen  by  the 
highway  traveler  to  be  approaching  before  he  made  the  attempt,  sec 
foot-note  appended  to  Criss  v.  Seattle  Elec.  Co.  (Wash.),  17  R.  R.  R. 
853,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  853;  Coats  v.  Seattle  Elec.  Co. 
(Wash.),  17  R.  R.  R.  165,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  foot-notes 
appended  to  Southern  Ry.  Co.  v.  Carroll  (C.  C.  A.),  16  R.  R.  R.  488, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  488. 
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at  least  70  feet  from  the  railroad  crossing^,  heard  the  whistle  of  an 
approaching^  train,  looking  he  saw  the  steam  rising  over  the  em- 
bankment along  defendant's  right  of  way.  On  account  of  the 
embankment  he  could  not  see  the  oncoming  train.  He  thought 
the  engine  was  about  80  rods  down  the  track,  and  decided  to  pass 
across  ahead  of  it  He  struck  his  horses  with  the  whip  and  went 
down  to  and  upon  defendant's  track  without  stopping  to  look  and 
listen  to  discover  where  the  train  reallv  was.  When  his  horses 
stepped  upon  the  track,  he  discovered  that  this  engine  was  push- 
ing a  string  of  flat  cars  ahead  of  it,  and  that  the  first  car  was 
nght  upon  him.  He  jumped  to  save  himself,  and  striking  the 
frozen  ground  was  injured  in  one  hip.  The  wagon  was  demol- 
ished, the  harness  broken,  and  the  horses  injured.  Plaintiff  was 
familiar  with  this  crossing,  having  often  passed  over  it.  He 
knew  that  defendant  was  at  work  putting  in  a  double  track  east 
of  the  crossing,  and  that  during  the  day  construction  trains 
passed  here  frequently,  drawing  gravel  to  the  east,  and,  in  going 
back  west,  the  empty  gravel  cars  were  pushed  ahead  of  the  en- 
gine. He  savs  he  did  not  expect  the  gravel  train  so  early  in  the 
morning.  He  thought  it  was  a  freight  train  coming  up  there. 
On  the  trial  it  was  claimed  that  the  speed  of  the  train  at  10  to  12 
miles  an  hour  was  contrary  to  the  provisions  of  a  city  ordinance 
regulating  the  speed  of  trains  within  the  city  limits,  and  the  court 
pennitted  the  ordinance  to  be  introduced  subject  to  exception  by 
defendant.  No  proofs  were  offered  on  the  part  of  the  defendant. 
A  request  to  direct  a  verdict  for  defendant  on  account  of  the  con- 
tributory negligence  of  the  plaintiff  was  refused.  This  is  the 
error  relied  upon  by  defendant;  error  assigned  upon  the  admis- 
sion of  the  ordinance  having  been  waived  upon  argument. 

The  plaintiff  testified  as  follows:  "I  heard  an  approaching 
ecgine  whistle  and  looked  up  and  saw  the  steam  of  the  engine 
over  the  bank.  The  engine  was,  I  judge,  80  rods  away  when  I 
first  saw  it.  I  could  not  see  a  thing  of  any  train  of  flat  cars. 
After  observing  the  engine  that  distance — 80  rods  from  me — I 
undertook  to  cross  the  track.  I  hadn't  only  about  60  or  70  feet 
to  cross  the  track,  and  the  locomotive,  I  supposed,  was  drawing 
a  freight  up  the  grade.  I  thought  I  had  plenty  of  time  to  cross 
the  track.  When  I  saw  the  engine,  or  the  steam  from  the  loco- 
motive. I  thought  I  had  plenty  of  time  to  cross  the  track,  and 
whipped  my  horses.  They  started  on  a  trot,  trotted  right  down 
on  the  track  before  ever  I  see  a  thing.  Just  as  they  got  right 
onto  the  track,  so  far  that  I  couldn't  stop,  that  train  backed 
right  down  from  behind  the  bank  to  my  left.  I  couldn't  see  it 
until  after  I  was  right  on  the  track.  I  don't  think  the  rear  of  the 
rear  flat  car  was  over  half  of  the  length  of  the  car  from  me  when 
I  first  could  see  it.  I  threw  off  the  lines  and  jumped.  I  thought 
that  was  my  only  salvation."  On  cross-examination  he  said :  "It 
was  a  cloudy  morning,  about  7  o'clock  Standard  time.  I  drove 
east  on  Amitv  street  until  I  came  out  on  Cochran  avenue  and 
crossed  it  to  Munson  street,  and  then  tried  to  cross  the  railroad. 
Besides  the  embankment,  there  were  some  trees  and  houses — 
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apple  trees,  for  one  thing.    That  was  some  40  rods  east  of  the 
depot.     Q.  Did  you  listen  for  any  train?    A.  I  didn't  have  to 
listen.    I  heard  the  train  whistle.    I  had  not  been  accustomed  to 
crossing  there  so  often  as  at  several  other  places.    I  have  crossed 
there  several  times.    At  that  time  the  company  was  double  track- 
ing the  railway  somewhere  along  down  there — not  right  there. 
1  don*t  know  how  far  east  of  there.    I  had  been  teaming  right 
along  around  the  town ;  I  hadn't  been  so  very  much  in  the  north 
part  of  town.    Q,  You  knew  they  were  running  gravel  trains  or 
construction  trains  right  along?    A.  I  have  seen  them  go  through 
here;  yes,  sir.    Q.  You  knew  it  was  necessary  for  them  to  run 
back  when  they  run  down  with  a  load —    A.  (interrupting).     I 
didn't  know  anything  about  it.     I  have  seen  them  run  back  and 
I  have  seen  them  run  ahead.    Q.  You  have  seen  them  back  up? 
A.  Yes,  sir.    Q.  You  knew  they  were  accustomed  doing  that — 
going  out  and  unloading  and  then  backing  up  ?    A.  It  seems  they 
was;  yes.    Q.  You  knew  all  about  that?    A.  I  have  seen  them, 
I  said.    Q.  You  knew  they  were  running  back  and  forth  ?    A.  Of 
course  they   were  there.     Q.  That  they  were   drawing  gravel 
through    town?     A.  They   had    to    run   backwards    and    forth. 
Q.  There  was  no  place  where  they  put  an  engine  ahead  of  it — 
where  they  run  down  and  unloaded — you  knew  that  ?    A.  I  didn't 
know  anything  about  it,  for  I  hadn't  been  on  the  road.    They  had 
to  run  backwards  and  forth.     Q.  You  didn't  stop  before  you 
went  to  cross  the  road?    A.  I  didn't  have  to.    I  saw  the  train — 
was  watching  it;  I  saw  the  locomotive  and  was  watching  it.     I 
couldn't  see  the  cars  behind  the  locomotive  because  of  the  bank. 
I  saw  the  steam  of  the  locomotive — not  the  locomotive  itself 
at  first.     When  I  heard  the  whistle,  I  looked  up  that  way.     I 
could  see  the  steam.    I  couldn't  see  anything  else.    I  supposed  it 
was  a  freight  coming.     I  know  right  where  it  was.     I  heard  it 
whistle.     My  team  was  on  a  walk  when  I  first  heard  it,  but  I 
picked  up  my  whip,  hit  them,  and  they  started  on  a  trot.    I  knew 
the  train  was  coming  west  by  the  steam.    Q.  You  knew  the  road 
was  constructing  its  road  there  at  that  time,  you  knew  the  com- 
pany was  constructing  the  new  road  there  ?  A.  Yes,  sir.  Q.  Yes ; 
double-tracking  its  road?    A.  I  couldn't  help  but.    Q.  They  had 
been  constructing  right  along  there,  had  they  not?    A.  No,  sir; 
not  that  I  ever  noticed.    Q.  You  knew  they  were  graveling  the 
read  there?    A.  Not  there  they  were  not.    Q.  Hadn't  you  seen 
those  loads  of  gravel  go  through  here?     A.  Yes;  but  I  don't 
know    where    the    train    went.      Q.  And    turned    back    empty? 
A.  Yes.    Q.  And  you  knew  every  time  they  run  back  after  draw- 
ing a  load  of  dirt,  they  run  back  with  flat  cars  ahead  of  the 
engine  ?    A.  I  have  seen  them  run  back  that  way.    Q.  You  knew 
that  was  the  way  they  did ;  you  saw  them  unload  the  gravel  down 
there?    A.  No,  sir;  I  did  not.    I  had  seen  train  loads  of  gravel 
go  through  here  and  return  empty.    I  have  seen  them  run  back 
with  the  flat  cars  ahead  of  the  engine.    I  saw  them  going  back 
and  forth.     I  did  not  anticipate  at  that  time  that  they  might  be 
running  back,  because  it  was  early  in  the  morning.    I  didn't  see 
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any  gravel  train.  I  didn't  think  there  was  any.  I  thought  it 
was  a  freight  train  coming  up  there.  It  was  so  far  off,  I  didn't 
think  that  I  had  to  investigate  it,  Q.  Didn't  any  one  alarm  you 
before  you  went  on  the  track  ?  A.  No ;  not  that  I  heard.  Q.  You 
can't  see  on  the  road  ?  A.  Not  until  you  get  on  the  track.  I  was 
sitting  on  the  wagon  seat.  I  watched  for  the  engine,  supposing 
it  was  a  freight  train.  I  looked  for  the  train.  I  couldn't  see 
aR>'thing  but  the  engine  until  I  drove  right  on  the  track;  I  saw 
the  steam  of  it  I  looked  for  it ;  was  looking  right  at  it,  right  that 
way.  Q.  When  you  got  up  in  20  feet  of  the  track,  did  you  look 
for  the  engine?  A.  I  couldn't  look  for  the  engine  in  20  feet  of 
the  track  because  this  house  stands  there  that  hides  the  whole 
of  it.  You  can't  see  when  that  was  20  feet  from  the  track.  It  is 
not  true  that  you  can  see  down  the  track  when  20  feet  away  from 
the  track.  I  don't  know  how  far  that  house  stands  back  from  the 
track.  Q.  If  the  house  stood  there,  how  did  you  happen  to  see 
the  steam  of  the  engine?  A.  I  saw  the  steam  of  the  engine 
before  I  come  up  to  the  house ;  that  is,  before  the  house  come  in 
range  of  me.  I  heard  the  engine  whistle  and  saw  the  steam  of 
it  coming  up  there,  just  when  I  turned  from  Cochran  avenue 
into  Munson  street.  There  is  one  house  on  the  north  side  of 
\runson  street,  between  Cochran  avenue  and  the  railroad.  Coch- 
ran avenue  is  probably  60  or  70  feet  from  the  track.  I  measured 
it  once.  Q.  When  was  it  you  struck  your  team  and  put  them  on 
a  trot?  A.  Just  as  I  heard  the  whistle.  I  had  just  turned  my 
team  in  on  Munson  street.  I  made  up  my  mind  that  I  had  plenty 
of  time  to  cross  the  track  before  the  engine  got  there.  I  heard 
no  one  trying  to  alarm  me — to  stop  me.  I  did  not  listen  for  any 
one.  The  ground  was  frozen  and  my  wagon  making  a  noise.  I 
looked  all  around  and  didn't  see  anybody.  I  did  not  stop,  I 
drove  right  along,  because  I  supposed  I  had  plenty  of  time.  When 
I  kept  my  eye  on  the  engine,  I  supposed  I  had  plenty  of  time  to 
cross  the  track.  The  house  hid  my  view  when  I  got  against  the 
house.  I  saw  the  smoke  before  I  reached  the  house,  and  heard 
the  whistle  before  I  reached  the  house.  Q.  Did  you  see  anybody 
on  the  train  that  day  ?  A.  I  did,  sir.  I  was  looking  all  the  time 
at  the  steam  of  the  engine ;  I  couldn't  see  any  cars  from  where 
I  was.  I  was  watching  it,  my  horses  on  the  trot.  I  heard  no- 
body trying  to  stop  me,  and  I  saw  nobody  trying  to  stop  me  from 
going  on  the  track ;  I  saw  nobody,  and  I  heard  nobody  holler.  I 
was  watching  the  engine  because  I  didn't  want  it  to  run  onto  me. 
I  was  watching  to  see  how  close  they  were  coming  to  me  before 
I  got  to  the  track.  Q.  Didn't  you  know  that  it  would  be  possible 
for  them  to  run  a  gravel  train  back  there?  A.  I  didn't  think 
anything  about  a  gravel  train.  I  didn't  suppose  it  was  necessary 
for  a  man  to  see  a  train  coming  for  80  or  100  rods  to  stop  and 
look  very  much.  I  knew  that  at  that  place  they  were  double 
tracking  it.  I  looked  all  around  on  account  of  the  double  track. 
I  looked  around  to  see  if  there  was  a  train  coming  from  the  other 
way.  I  didn't  see  nothing.  My  horses  were  on  a  slow  trot.  The 
Court:  I  do  not  understand  there  was  a  train  coming  from  the 
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other  way.    The  witness :  No,  sir ;  there  was  not.    I  was  looking 
to  see  if  there  was." 

Plaintiff  hes^rd  the  whistle.    He  saw  the  steam  from  the  eng^ine 
all  the  time  he  was  approaching^  the  track.    He  was  familiar  with 
the  place.    His  view  of  the  train  was  obstructed  by  the  embank- 
ment.   He  did  not  stop  and  listen;  but,  thinking  the  engine  was 
far  enough  away,  he  whipped  his  horses  to  hurry  across.    Plain- 
tiff was  not  put  in  a  place  of  danger  by  defendant.    He  had  ab- 
solute control  of  his  own  movements.     Approaching  the  track 
after  he  heard  the  whistle  and  saw  and  continued  to  see   the 
smoke,  at  a  place  where  the  train  could  not  be  seen,  his  testimony 
shows  he  did  not  take  the  slightest  precaution  to  protect  himself 
from  the  injuries  he  received.   He  was  guilty  of  contributory  neg"- 
ligence.  Shufelt  v.  Railway  Co.,  96  Mich.  327,  55  N.W.  1013.    In 
this  case  it  was  held :  "These  trains  must  run  by  cuts,  by  embank- 
ments, by  trees,  and  other  things.     He  who  does  not  choose  to 
stop  and  listen  where  he  cannot  see  must  suffer  the  consequences 
of  his  own  negligence."    Also  see  Brinker  v.  Railway  Co.,  121 
Mich.  283,  80  N.  W.  28.    Plaintiff's  knowledge  of  the  approach- 
ing train  was  a  warning  to  him  of  tlie  possible  danger,  and  he 
had  no  right  to  make  the  attempt  to  cross  the  track  ahead  of  the 
oncoming  train  without  exercising  the  ordinary  precautions  for 
his  own  safety.    Graf  v.  Railway  Co.,  94  Mich.  579,  54  N.  W, 
388;  Korrady  v.  Lake  Shore  Ry.  Co.,  131  Ind.  264,  29  N.  E. 
1069;  Railroad  Co.  7).  Houston,  95  U.  S.  702,  24  L.  Ed.  542 
Plaintiff  knew  that  the  train  was  upon  this  road  and  coming 
toward  this  crossing.    The  fact  that  he  thought  it  was  a  freight 
train,  and  did  not  expect  the  construction  train  so  early  in  the 
day,  did  not  relieve  him  from  stopping,  as  he  had  ample  oppor- 
tunity to  do,  for  the  purpose  of  ascertaining  the  actual  situation 
confronting  him,  before  he  attempted  to  cross.     Boutell  v.  Rail- 
way Co.,  133  Mich.  486,  95  N.  W.  568 ;  Brinker  v,  Railwav  Co., 
121  Mich.  283,  80  N.  W.  28. 

There  is  no  dispute  in  the  case  as  to  what  the  plaintiff  saw 
and  what  he  di/d  just  before  and  at  the  time  of  the  accident. 
The  dispute  in  the  testimony  as  to  where  the  lookout  man  stood 
on  the  rear  of  the  backing  train  is,  therefore,  not  material,  as 
the  case  is  determined  upon  the  question  of  the  plaintiff's  con- 
tributory negligence.  Plaintiff  knew  a  train  was  approaching. 
He  knew  that  the  construction  train  sometimes  backed  over  that 
crossing  in  going  west.  He  says  he  thought  this  was  a  freight 
train.  He  could  not  see  this  train  on  account  of  the  embank- 
ment. He  had  knowledge  of  its  approach,  and  needed  no  other 
warning.  There  is  not  in  the  evidence  the  slightest  indication 
that  he  observed  any  precaution  whatever.  Haas  v.  Railroad  Co., 
47  Mich.  401,  11  N.  W.  216;  Lake  Shore,  etc.,  R.  R.  Co.  v. 
Miller,  25  Mich.  274.  The  court  should  have  instructed  a  ver- 
dict for  defendant  as  requested. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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(Supreme  Judicial  Court  of  Maine,  Dec.  19,  1905.) 

[62  Atl.   Rep.  735.] 


— Trespassers  on  Railroad  Track.* — ^That  a 
railroad  company  does  not  prosecute  persons  walking  upon  its  rail- 
road track  between  crossings  and  stations,  in  violation  of  Rev.  St. 
c.  52,  §  77,  does  not  authorize  persons  to  so  use  its  tracks. 

Same. — Persons  walking  upon  railroad  tracks  are  bound  to  appre- 
hend that  locomotives  may  be  swiftly  approaching  at  any  time,  and 
are  bound  to  be  continually  on  the  watch  for  them,  and  to  leave  the 
track  in  season  to  avoid  collision  with  them. 

Same — Negligence  of  Engineer.f — Engineers  running  locomotives  are 
not  bound  to  stop,  or  even  decrease  the  speed  of  the  locomotive, 
merely  because  they  see  persons  walking  upon  the  track.  They  may 
ordinarily  assume  that  such  persons  have  made  themselves  aware 
of  the  approach  of  the  locomotive  and  will  seasonably  leave  the  track 
for  its  free  passage. 

Same4 — If  such  engineer  makes  all  possible  effort  to  stop  the  loco- 
motive as  soon  as  he  has  reason  to  believe  that  a  person  walking 

*For  the  authorities  in  this  series  on  the  question  as  to  what  does, 
and  does  not,  constitute  a  license  to  use  railroad  tracks  4S  a  foot- 
path, see  foot-notes  appended  to  Hamlin  v.  Columbia  &  P.  S.  R. 
Co.  (Wash.),  17  R.  R.  R.  1,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  foot- 
note appended  to  Curtis  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  17  R.  R. 
R.  377,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  377;  foot-note  appended  to  St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v,  Shiflet  (Tex.),  17  R.  R.  R.  373,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  373;  Elgin,  etc.,  Ry.  Co.  v.  Thomas  (111.), 
17  R.  R,  R.  356,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  356;  foot-note  appended 
to  Hern  v.  Southern  Pac.  Co.  (Utah),  17  R.  R.  R.  179,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  179;  foot-notes  appended  to  Willis  v.  Vicksburg  S.  & 
P.  Ry.  (La.),  16  R.  R.  R.  590,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  590. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
those  in  charge  of  trains  or  cars  to  assume  that  persons  on  or  near 
tracks  will  avoid  danger,  see  foot-note  appended  to  Seaboard  &  R. 
R.  Co.  V.  Vaughan's  Adm'x  (Va.),  17  R.  R.  R.  600,  40  Am.  &  Eng. 
R-  Cas.,  N.  S.,  600;  foot-notes  appended  to  Woolf  v.  Washington  Ry. 
&  Nav.  Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
S46;  Markowitz  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  16  R.  R.  R.  838, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  838;  St.  Louis  S.  W.  Ry.  Co.  v. 
Purcell  (C.  C.  A.),  16  R.  R.  R.  779,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
779;  Montgomery  St.  Ry.  v.  Rice  (Ala.),  16  R.  R.  R.  499,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  499. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 

from  trainmen  to  licensees  and  trespassers   on  railroad   tracks,   see 

foot-notes  appended  to  Barmore  v.  Vicksburg,  etc.,  Ry.  Co.  (Miss.), 

17  R,  R.  R.  841,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  841;  Engelking  v. 

Kansas  City,  etc.,  R.  Co.  (Mo.),  17  R.  R.  R.  800,  40  Am.  &  Eng.  R. 

Cas.,  N.  S.,  800;  Gilliam  v,  Texas  &  P.  Ry.  Co.   (La.),  17  R.  R.   R. 

786,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  Ray  v,  Chesaoeake  &  O.  Ry. 

Co.  (W.  Va.),  17  R.  R.  R.  779,  40  Am.  &  Eng.  R.  (:as.,  N.  S.,  779; 

Seaboard  &  R.  R.  Co.  v,  Vaughan's  Adm'r  (Va.),  17  R.  R.  R.  600,  40 

Am.  &  Eng.  R.  Cas.,  N.  S.,  600;  Hamlin  v.  Columbia  &  P.  S.  R.  Co. 

(Wash.),  17  R.  R.  R.  1,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  St.  Louis 

S.  W.  Ry.  Co.  V.  Purcell  (C.  C.  A),  16  R.  R.  R.  779,  39  Am.  &  Eng. 

R.  Cas.,  N.  S.,  779;  foot-notes  appended  to  Ayers  v.  Wabash  R.  Co. 

(Mo.),  16  R.  R.  R.  470,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  470;  Clemans 

V.  Chicago,  etc.,  Ry.  Co.    (Iowa),  16  R.  R.  R.  413,  39  Am.  &  Eng. 

R.  Cas..  N.  S.,  413. 
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upon  the  track  is  in  fact  not  aware  of  the  approach  of  the  locomotive, 
he  is  not  guilty  of  negligence. 

Same--£vidence. — In  this  case  the  engineer,  besides  the  custom- 
ary whistles  at  crossings,  blew  sharp  warning  whistles  as  he  ap- 
proached the  plaintiff,  who  was  walking  on  the  outside  of  the  left 
rail.  He  also  shut  off  steam,  but  let  the  locomotive  drift,  expecting^ 
the  plaintiff  would,  at  the  last,  step  off  out  of  the  way  of  the  locomo- 
tive. As  soon  as  it  became  evident  to  him  that  the  plaintiff  might 
not  do  so,  he  did  all  he  could  to  avoid  running  upon  her,  but  without 
avail.  He  was  not  guilty  of  negligence  in  not  sooner  apprehending 
she  would  not  leave  the  track. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Somerset  County. 

Action  on  the  case  by  Lillian  G.  Copp  against  the  Maine  Cen- 
tral Railroad  Company  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  and  caused  by  the  alleged  negligence 
of  the  defendant  by  one  of  its  servants,  a  locomotive  engineer. 
Tried  at  the  March  term,  1905,  of  the  Supreme  Judicial  Court, 
Somerset  county.  Plea,  the  general  issue.  At  the  conclusion  of 
the  evidence  the  case  was  reported  to  the  law  court  for  decision 
upon  so  much  of  the  evidence  as  was  competent  and  legally  ad- 
missible.   Judgment  for  defendant. 

Argued  before  Emery,  Strout,  Savage,  Powers.  Pe^vbody,. 
and  Spear,  JJ. 

S.  W.  Gould  and  Fred  F.  Lawrence,  for  plaintiff. 
Nathan  &  Henry  B.   Cleaves,  Stephen   C,  Perry,    White  <§• 
Carter,  and  Walton  &  Walton,  for  defendant. 

Emery,  J.  While  the  plaintiff,  a  woman  28  years  old,  was 
walking  along  on  the  defendant  company's  railroad  track  on  her 
way  to  visit  a  friend,  she  was  overtaken  and  injured  by  a  locomo- 
tive operated  by  the  defendant  in  the  regular  course  of  its  business 
at  that  place.  She  did  not  look  behind  her,  nor  take  any  other 
measures  to  become  apprised  of  the  approach  of  trains  or  loco- 
motives, though  she  was  aware  that  the  track  where  she  was 
walking  was -used,  not  only  for  the  passage  of  regular  trains,  but 
also  for  shifting  cars,  making  up  trains,  etc. 

To  extricate  herself  from  the  position  of  a  trespasser  upon  the 
track,  she  showed  that  other  persons  frequently,  and  even  habit- 
ually, walked  upon  the  track  at  that  place  without  being  forbidden 
by  the  defendant  company.  This  however  did  not  give  her  any 
right  to  walk  on  the  track.  Not  only  was  the  railroad  company 
entitled  to  the  exclusive  use  of  its  track  between  crossings  and 
stations,  as  this  place  was,  but  she  was  forbidden  by  statute  to 
walk  upon  it.  Rev.  St.  c.  52,  §  77.  That  the  defendant  company 
did  not  prosecute  violators  of  this  statute  did  not  legalize  her 
act.  nor  protect  her  from  its  consequences. 

To  relieve  herself  from  the  inference  of  gross  carelessness  on 
her  part,  she  says  she  was  walking  on  the  outside  of  the  left-hand 
rail,  and  thought  she  was  walking  far  enough  from  it  to  be  out 
of  danger.    Her  opinion  that  she  was  in  no  danger  does  not  alter 
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the  patent  fact  that  she  had  voluntarily  placed  herself,  and  was 
voluntarily  remaining,  in  a  position  conspicuously  fraught  with 
imminent  danger.  She  says  she  was  hard  of  hearing,  but  that 
vcr\-  fact  made  it  all  the  more  reckless  for  her  to  walk  on  the 
track. 

Finally  she  claims  that,  however  great  her  own  negligence, 
it  was  past  and  over  before  the  locomotive  struck  her,  and  hence 
^■as  no  part  of  the  proximate  cause  of  the  collision  and  her  in- 
jury ;  that  the  engineer  was  negligent  in  not  stopping  the  locomo- 
tive, as  he  might  have  done  after  he  saw  her  and  before  he 
reached  her;  that  her  negligence  was  anterior  to  his,  and  hence 
his  was  the  sole  proximate  cause  of  the  injury. 

Of  course,  even  if  she  were  a  trespasser,  the  defendant  com- 
pany's servants  could  not  lawfully  disregard  her  presence  on  the 
track,  and  recklessly  run  over  her,  but  even  if  she  were  a 
licensee,  as  she  claims,  they  owed  her  no  special  duty  of  care 
such  as  they  owed  to  those  whose  right  or  duty  it  was  to  be  on 
the  track. 

It  is  common  knowledge  that  people  frequently  walk  on  rail- 
road tracks,  and,  if  locomotive  engineers  were  bound  to  stop  or 
decrease  speed  ever>'  time  they  saw  a  person  on  the  track,  the 
operation  of  the  railroad  would  be  greatly  hindered,  to  the  detri- 
ment of  the  public.  It  is  also  common  knowledge  that  persons 
thus  walking  on  railroad  tracks,  and  aware  of  the  approach  of  a 
locomotive,  will  often  remain  on  the  track  until  the  locomotive 
is  within  a  few  feet  of  them  before  they  step  aside. 

In  this  case  the  engineer  could  rightfully  assume  that  the 
plaintiff  was  of  ordinary  intelligence,  that  she  was  aware  of  the 
danger  of  her  position,  that  she  would  exercise  the  care  due  in 
such  a  position,  that  she  would  seasonably  look  or  listen  for 
trains  and  locomotives,  and  seasonably  step  out  of  their  way. 
He  had  given  the  usual  warning  signals,  loud  enough  for  the 
neighborhood  to  hear  distinctly.  He  even  shut  off  steam,  and  let 
the  locomotive  drift,  when  he  saw  she  did  not  step  off  at  once. 
As  she  was  on  the  left  of  the  track  and  he  on  the  right,  he  sup- 
posed she  had  stepped  off,  and,  when  it  was  seen  by  the  fireman 
on  the  left  that  she  had  not,  it  was  too  late  to  prevent  the  col- 
lision, though  every  reasonable  effort  was  made  to  do  so.  In  all 
this  there  is  no  evidence  that  the  engineer  was  negligent. 

The  plaintiff,  however,  claims  that  a  high  bank  of  snow  at  her 
left,  formed  by  railroad  snowplows,  prevented  her  stepping  aside, 
and  that  the  engineer  should  have  known  it.  The  evidence  does 
not  support  that  theory.  She  did  not  try  to  step  aside,  and  it  is 
not  established  that  she  could  not,  much  less  that  the  engineer 
should  have  known  that  she  could  not. 

The  case  is  similar  in  principle  to  the  case  Garland  v.  Maine 
Central  R.  R.  Co.,  85  Me.  519,  27  Atl.  615.  There  the  plaintiff, 
in  drivine  a  loaded  team  across  the  railroad  track  at  a  highway 
crossing,  became  stuck  on  the  crossing.  The  engineer  saw  the 
team,  and  even  saw  it  was  not  moving,  but  did  not  then  proceed 
to  stop  his  train.    As  soon  as  he  saw  that  the  team  could  not  be 
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moved,  he  did  all  he  could  to  stop  his  train,  but  it  was  too  late 
to  avoid  the  collision.  It  was  held  that  there  was  no  evidence  of 
his  negligence;  that  he  was  not  in  fault  in  not  sooner  compre- 
hending that  the  plaintiff  would  haul  a  load  on  the  crossing  he 
could  not  haul  off.  So,  in  the  case  now  at  bar,  we  hold  that  the 
engineer  was  not  in  fault  in  not  sooner  comprehending  that  for 
any  reason  the  plaintiff  would  not  at  last  step  aside. 

We  base  our  decision  on  the  absence  of  sufficient  evidence  of 
negligence  on  the  part  of  the  engineer,  and  hence  have  no  occa- 
sion to  determine  whether  the  plaintiff's  negligence  was  con- 
tributory. 

Judgment  for  the  defendant. 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v,  Saulsbury. 

(Supreme  Court  of  Tennessee,  Dec.  12,  1905.) 
[90  S.  W.  Rep.  624.] 

Railroads — Fires — Contracts  Exempting  from  Liability.* — Where 
a  contract  between  a  railroad  authorized  the  other  party  to  erect 
a  mill  on  the  right  of  way,  a  provision  exempting  the  railroad  from 
liability  for  injury  to  the  mill  by  fire  was  not  void  as  contrary  to 
public  policy. 

Same — Construction  of  Contract — Mill  and  Contents — Materials  In- 
cluded.— Where  a  contract  between  a  railroad  and  plaintiff  authof- 
ized  the  latter  to  erect  a  stave  mill  on  the  right  of  way,  and  ex- 
empted the  railroad  from  liability  for  the 'destruction  of  the  mill  and 
contents  by  fire,  the  railroad  was  not  liable  for  damages  to  staves 
piled  on  the  right  of  way  near  the  mill;  it  appearing  that  use  of 
a  part  of  the  right  of  way  was  necessary  for  the  piling  of  staves. 

Carrier8»---Goods  Loaded  for  Shipment — Damage  by  Fircf — ^A  rail- 
road was  liable  as  a  common  carrier  for  staves  destroyed  by  fire 
while  loaded  in  a  freight  car  ready  for  shipment. 

Appeal  from  Circuit  Court,  Scott  County;  G.  McHenderson, 
Jud^e. 

Action  by  E.  G.  Saulsbury  against  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Reversed. 

H,  Clay  James  and  Head  &  Anderson,  for  appellant. 
Denton  &  Robinson  and  Baker  &  Keene,  for  appellee. 

McAlister,  J.  The  plaintiff  below  recovered  a  verdict  and 
judgment  against  the  railroad  company  for  the  sum  of  $1,895.87 
as  damages  for  the  destruction  of  a  lot  of  staves  by  fire  alleged 
to  have  been  occasioned  by  the  negligent  operation  of  its  trains. 

♦See  foot-note  appended  to  Blitch  v.  Central  of  Georgia  Ry.  Co. 
(Ga.),  17  R.  R.  R.  362,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  362. 

tFor  the  authorities  in  this  series  on  the  question  as  to  what  con- 
stitutes delivery  of  freight  to  the  carrier,  see  foot-note  appended  to 
Pine  Bluff  &  A.  R.  Ry.  Co.  v.  McKenzie  (Ark.),  16  R.  R.  R.  50,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  50;  Lennon  v.  Illinois  Cent.  R.  Co.  (Iowa), 
16  R.  R.  R.  45,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 
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Saulsbury  &  Co.,  it  appears,  had  been  granted  a  license  by  the 
railroad  company  to  erect  a  stave  mill  on  its  right  of  way,  under 
a  wTitten  lease  or  contract  which,  among  other  conditions,  pro- 
rided  as  follows : 

"That  they  [meaning  Saulsbury  &  Co.]  will  save  and  hold 
harmless  the  trustees  of  the  Cincinnati  Southern  Railway  and  the 
said  railway  company,  from  all  damages  that  may  arise  from  the 
destruction  or  injury  of  said  stave  mill  and  contents  by  fire  or 
from  any  cause  whatever." 

The  theory  of  the  plaintiff  below  is  that  defendant  company  is 
rot  protected  from  liability  by  the  terms  of  said  contract  for  the 
reason:  First,  that  the  fire  was  caused  by  the  negligence  of  the 
ccmpany  and  its  agents;  and,  second,  that  the  staves  destroyed 
were  not  a  part  of  "the  mill  and  its  contents,"  which  were  alone 
exempted  in  said  written  lease. 

It  does  not  appear  from  the  record  that  the  mill  itself  and  its 
immediate  contents  were  destroyed,  but  the  fire  consumed  about 
.U.398  staves  which  were  stacked  on  the  right  of  way  near  the 
mill,  and  6,000  staves  which  had  been  loaded  onto  a  freight  car 
ready  for  shipment.  A  portion  of  the  staves  destroyed  were  un- 
tlressed  and  had  been  stored  on  the  right  of  way  for  use  in  the 
nill,  while  another  portion  of  the  staves  destroyed  had  been 
dressed  and  were  ready  for  shipment.  It  appears  that  the  staves 
that  were  burned  were  lying  between  the  mill  and  the  railroad  on 
tile  north  side  of  the  mill  near  the  corner  of  the  mill.  The  mill 
:?  described  in  the  record  as  a  shed  open  on  three  sides.  Tlie 
lire  originated  in  the  collision  of  two  trains  on  the  company's 
rijirht  of  way  near  this  mill,  and  as  a  result  of  the  collision  several 
tanks  of  oil  burst,  the  oil  caught  fire,  and  was  communicated  to 
these  staves.  It  further  appears  that,  during  the  progress  of  the 
fire,  the  employees  of  the  railroad  company,  for  the  purpose  of 
preventing  the  destruction  of  the  passenger  track,  diverted  the 
:^o\v  of  the  burning  oil  to  the  staves  of  the  plaintiff.  The  passen- 
f^er  track,  it  appears,  was  located  on  the  opposite  side  of  the 
premises  of  the  plaintiff.  It  thus  appears  from  the  proof  that 
the  employees  of  the  railroad,  in  order  to  save  the  property  of  the 
company,  turned  the  contents  of  a  tank  of  oil  into  these  staves, 
which  otherwise  would  not  have  flowed  in  that  direction.  It 
should  be  stated,  however,  that  this  phase  of  the  case  is  not  pre- 
sented in  the  declaration. 

It  should  be  remarked  that  there  is  no  direct  evidence  of  negli- 
pnce  on  the  part  of  the  company  in  bringing  two  of  its  trains 
into  collision,  except  such  as  arose  from  the  mere  fact  of  the 
coHision.  It  does  appear,  however,  that  this  railroad  company 
used  what  is  known  as  the  block  system,  and  that  the  display  of 
the  red  signal  could  have  been  seen  by  the  engineer  for  a  distance 
Of  half  a  mile.  The  block  is  illuminated  in  red  by  means  of 
eleciricit}'  transmitted  through  a  wire  along  the  rails.  It  is 
>ho\vn  in  the  proof  that  a  red  block  was  displayed,  and  that,  under 
the  rules,  it  was  the  duty  of  the  engineer  to  send  a  flagman  ahead 
and  wait  five  minutes.     The  company  failed  to  introduce  any 
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proof  explaining  the  cause  of  the  collision,  and  the  jun'  was  war- 
ranted in  drawing^  an  inference  of  negligence  on  the  part  of  the 
company  as  a  matter  of  fact.  We  do  not  hold  that  neglig-ence 
should  be  inferred  as  a  presumption  of  law.  Young  v,  Bransford, 
12  Lea,  234. 

This  is  a  substantial  statement  of  the  facts  attending  the  loss  of 
plaintiff's  property. 

The  assignments  of  error  on  behalf  of  the  company  are  based 
upon  the  instructions  of  the  trial  judge  to  the  jury  and  upon  the 
refusal  of  the  court  to  give  certain  supplemental  requests. 

The  first  assignment  is  that  the  court  erred  in  giving  the  fol- 
lowing instruction  to  the  jury,  viz.: 

"While   in  this  case  the   defendant  railway   company    might 
make  a  contract  that  would  exempt  itself  from  liability  for  negli- 
gence as  applicable  to  the  mill  building  and  contents,  which  it 
allowed  the  plaintiff  to  construct  and  operate  upon  its  rig-ht  oi 
way,  or  ground  belonging  to  the   railroad   company,     *     *     * 
the  contract  entered  into  would  be  construed  strictly,  because 
it  is  derogatory  of  the  general  law  upon  that  subject,  and  the 
limitations  of  that  contract  would  be  construed  most  strongly 
against  the  railroad  claiming  the  benefit  of  it,  and  so  would  be 
extended,  by  implication  of  law,  to  include  anything  not  expressly 
included  by  the  contract  itself.     So,  in  construing  this  paper,  I 
instruct  you  that,  while  the  defendant  railway  company  might 
claim  the  benefits,  and  are  entitled  to  the  benefits  secured  to  it 
under  this  contract  entered  into  and  signed  by  both  parties,  still 
the  clause,  'They  will  save  and  hold  harmless  the  trustees  of  tlie 
Cincinnati  Southern  Railway  and  the  said  railway  company  from 
all  damage  that  may  arise  from  the  destruction  or  injury  of  said 
stave  mill  and  contents  by  fire,  or  from  any  cause  whatever,  could 
not  be  construed  to  extend  beyond  the  limitation  expressly  stipu- 
lated for  in  that  contract.    If  you  should  find  that  the  damage  re- 
sulting to  the  plaintiff  from  this  accident  was  done  to  the  stave 
mill  and  contents,  then  I  instruct  you,  under  the  contract,  your 
verdict  would  be  in  favor  of  the  defendant.    But,  if  you  shall  find 
that  the  damages  sued  for  in  this  case  were  not  for  injury  done  to 
the  stave  mill  and  contents,  but  were  for  damage  done  to  the. 
plaintiff  by  the  burning  up  of  staves  that  had  been  manufactured 
in  his  mill  and  were  in  a  car  standing  on  its  side  track,  and  other 
staves  that  had  been  manufactured  and  placed  alongside  of  the 
track  to  be  shipped  off  on  defendant's  road,  and  were  for  staves 
burned  up  which  had  been  shipped  in  there  on  defendant's  train 
and  unloaded  to  be  worked  and  dressed  and  then  to  be  shipped 
off,  if  you  should  find  that  sort  of  injury,  according  to  this  con- 
tract, would  not  limit  the  liability  of  the  defendant  as  to  that 
character  of  damage,     *     *     *     I  instruct  you  that  he  is  entitled 
to  recover." 

Counsel  for  plaintiff  in  error,  in  order  to  present  his  contentions 
under  a  proper  construction  of  the  contract,  submitted  the  fol- 
lowing requests,  which  were  declined  by  the  trial  judge,  viz.: 

"(1)   If  the  plaintiff  placed  staves  in  the  rough,  which  were  to 
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be  woriced  up,  on  the  railroad's  right  of  way  outside  instead  of 
in  the  miU,  or  under  the  shed  of  the  mill,  then  such  staves  were, 
under  the  contract,  and  under  the  law,  'contents  of  the  mill,'  and, 
being:  burned,  he  could  not  recover  therefor. 

"(2)  'Contents,'  as  used  in  this  contract,  include  staves  in  the 
rough  placed  there  to  be  worked  up  in  the  mill,  whether  stacked 
on  the  right  of  way  under  or  outside  of  the  mill  shed. 

"(3)  If  plaintiff  had  staves  which  had  been  worked  up  and 
dressed  in  the  mill  aj^d  were  ready  for  sale  and  shipment,  and 
plaintiff  stacked  or  placed  such  staves  outside  of  the  mill  instead 
0!  under  the  shed,  then  the  plaintiff  cannot  recover  therefor. 

"(4)  'Contents,*  as  used  in  that  contract,  will  also  include 
dressed  staves  stacked  or  placed  outside  of  the  mill  shed,  as  well 
as  on  the  inside  of  the  mill  shed." 

Recurring  to  the  instructions  given  by  the  trial  judge  in  his 
8:eneral  charge,  it  will  be  remarked  that  he  upheld  the  validity  of 
the  clause  in  the  written  lease  providing  for  an  exemption  of  the 
company  from  liability  to  the  lessee  for  the  loss  of  the  mill  and 
contents  by  fire,  or  from  any  cause  whatever.  It  was  contended 
on  behalf  of  the  plaintiff  below  that  this  stipulation  was  void,  as 
ag:ainst  public  policy,  and  the  cases  were  cited  holding  that  a 
common  carrier  may  not  limit  its  common-law  liability  as  against 
acts  of  negligence  on  its  part.  It  is  to  be  observed,  however,'  that 
in  executing  this  contract  the  railroad  company  was  not  acting 
in  its  capacity  as  a  common  carrier,  but  simply  as  the  owner  and 
lessor  of  the  premises.  Nor  was  this  contractual  capacity  at  all 
affected  by  the  clause  appearing  in  the  written  lease  and  relied  on 
bv  counsel  for  plaintiff  below,  viz. :  "And  to  use  the  said  stave 
mill  as  a  place  for  manufacture,  storage  and  shipment  upon  the 
ccmpany's  road." 

So  that  it  is  apparent  that  the  validity  of  this  contract  is  not 
to  be  determined  by  the  right  of  the  railroad  company  to  limit 
its  common-law   liability  as  a  common  carrier,  but  the  right  to 
piake  the  contract  as  an  ordinary  owner  of  premises.    What,  then, 
is  the  law  governing  this  situation  of  the  parties  and  determining 
the  measure  of  liability? 
Says  Mr.  Elliott,  in  his  work  on  Railroads  (volume  3,  §  1236) : 
"So  far  as  we  have  been  able  to  discover,  there  are  few  cases 
in  the  books  governing  the  validity  of  a  contract  exempting  a 
railway  from  liability  for  negligently  firing  and  burning  property. 
We  think  that  ordinarily  a  contract  exempting  a  company  from 
liability  for  negligently  burning  property  not  on  the  right  of  way 
or  premises  of  the  company  would  be  held  void.     But  where 
property  is  placed  on  a  railway  right  of  way  by  virtue  of  a  con- 
tract in  which  the  owner  releases  the  railroad  company  from  any 
and  all  liability  on  account  of  fire,  and  the  property  is  afterwards 
destroyed  by  fire,  negligently  set  by  the  railway  company,  the 
contract  is  not  void,  and  the  company  cannot  be  held  liable" — 
citing  Griswold  v.  111.  Central  R.  R.  Co.,  90  Iowa,  265,  57  N.  W. 
843,  24  L.  R.  A.  647. 

In  the  case  of  Hartford  Fire  Ins.  Co.  v,  Chicago,  M.  &  St.  P. 
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storage  and  shipment,"  and,  in  view  of  the  size  of  this  mill, 
shown  by  the  proof,  it  was  never  contemplated  that  its  operation 
should  be  confined  strictly  to  the  building,  but  it  was  necessary 
that  a  part  of  the  right  of  way  should  be  used  for  rough  material 
as  it  might  be  received,  and  another  portion  for  the  product  of 
the  mill  as  it  might  be  turned  out  ready  for  shipment ;  and  sucH 
was  the  practical  construction  of  this  contract  by  the  parties 
themselves  during  the  continuance  of  this  lease.    It  is,  moreover, 
a  principle  of  construction  that,  where  a  man  grants  a  thing,  he 
grants  with  it  everything  necessary  to  its  enjoyment.    Easements 
necessary  for  the  enjoyment  of  a  grant  of  land  are  created  ex 
necessitate,  and  pass  by  the  grant,  although  not  expressly  named. 
14  Ency.  of  Law,  1 166. 

It  is  perfectly  apparent  from  the  record  that,  without  the  rig;"ht 
of  storage  on  the  company's  right  of  way,  near  the  track,  tfie 
business  of  Saulsbury  &  Co.  could  not  have  been  carried  on,  since 
the  mill  erected  by  them,  with  the  consent  of  the  company,  was 
too  small  for  the  accommodation  of  its  working  material.  This 
fact  was  known  to  the  company,  and  no  objection  interposed  by 
it  at  any  time  to  the  storage  of  material  on  its  right  of  way.  So 
that  in  our  opinion  all  the  staves  on  the  right  of  way  appurtenant 
to  the  mill  should  fall  under  the  designation  of  "mill  and  its  con- 
tents," and  the  company  is  not  liable  for  their  destruction  *'by 
fire  or  from  any  cause  whatever."  We  are  of  opinion,  however, 
that  the  company  is  liable  as  a  common  carrier  for  the  staves 
loaded  into  the  freight  car  and  which  were  ready  for  shipment. 
This  is  practically  conceded  by  counsel  for  the  company  in  the 
brief.  Unless,  therefore,  there  is  a  remittitur  of  all  the  damages 
except  the  value  of  the  car  load  of  staves,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 


Carlson  v.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  Dec.  22,  1905.) 
[105  N.  W.  Rep.  555.] 

Railroads  —  Accident  at   Crossing — Contributory   Negligence.* — In 

an  action  to  recover  damages  for  the  death  of  a  person,  caused  by  a 
collision  with  a  train  of  defendant  at  the  intersection  of  a  street  and 
the  railroad  track,  where  the  uncontradicted  evidence  conclusively 
shows  thqt  when  decedent  was  50  feet  distant  from  the  railroad 
track  a  train  could  have  been  seen  at  a  distance  of  2,500  feet  from 
such  crossing,  and  where  the  testimony  shows  that  the  deceased 
looked  and  listened  for  the  train  at  that  point,  the  law  conclusively 
presumes  either  that  he  did  not  look  and  listen,  or  that  if  he  did 
look  and  listen,  or  both,  he  afterwards  heedlessly  disregarded  the 
knowledge  thus  obtained,  and  negligently  went  into  an  obvious 
danger. 

♦See  generally,  foot-notes  appended  to  Rollins  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  291,  40  Am.  &  Eng.  R.  Cas.,  N.  S.» 
291;  Woolf  V.  Washington  Ry.  &  Nav.  Co.  (Wash.),  16  R,  R.  R. 
846,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  846. 
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Same. — Negligence  of  the  defendant's  employees  in  failing  to 
whistle  or  ring  a  bell  at  a  crossing  is  no  excuse  for  negligence  on 
the  part  of  the  person  about  to  cross  in  failing  to  use  his  senses. 

Same — Care  Required. — ^That  the  train  which  collided  was  s^n  extra 
did  not  relieve  either  party  to  the  collision  from  the  duty  of  the  ex- 
ercise of  care. 

Same — Pre8tmiption8.t — The  presumption  that  one  who  was  killed 
while  crossing  a  railway  track  looked  and  listened  before  attempting 
to  cross  it  is  destroyed  where  the  plaintiff  introduces  direct  and 
affirmative  evidence  as  to  exactly  what  occurred,  and  where  it  also 
appears  from  the  undisputed  evidence,  that  if  the  deceased  had  looked 
and  listened  before  gomg  upon  the  crossing  he  must  h^ve  seen  and 
heard  the  train  approaching. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nicollet  County;  B.  F.  Webber, 

Judge. 

Action  by  Andrew  Carlson,  as  administrator  of  Erick  Pehrson, 
a^inst  the  Chicag^o  &  Northwestern  Railway  Company.  Ver- 
dict for  defendant.  From  an  order  denying  a  new  trial,  plaintiif 
appeals.    Affirmed. 

Davis  &  Olsen  and  A.  A,  SioMC,  for  appellant. 
Brown,  Abbott  &  Somsen,  for  respondent. 

Jaggard,  J.  This  was  an  action  brought  to  recover  damages 
fronl  the  defendant  for  causing  the  death  of  Erick  Pehrson  by 
negligence.  According  to  the  appellant  the  facts  are  as  follows: 
On  August  17,  1903,  plaintiff's  intestate  was  proceeding  along  a 
public  street  in  the  city  of  St.  Peter,  called  Hartew  street.  He 
was  driving  in  a  jump-seat  top  buggy,  hitched  to  a  single  horse. 
The  horse  was  very  gentle.  The  top  on  the  buggy  was  up.  The 
curtains  of  the  top  were  down,  but  the  one  on  the  right-hand  side, 
where  deceased  was  sitting,  was  fastened  only  at  the  top.  The 
front  or  jump-seat  on  the  buggy  was  down,  and  the  other  seat  in 
place  over  the  same.  He  was  accompanied  by  his  daughter,  13 
years  of  age.  On  the  right-hand  side  of  the  street  was  a  corn 
field,  which  obstructed  entirely  the  view  of  the  defendant's  rail- 
road track  and  right  of  way  until  the  deceased  arrived  at  a  point 
50  feet  east  of  the  center  of  the  railroad  track  of  defendant.  As 
the  deceased  approached  the  defendant's  railroad  track  he  was 
driving  very  slowly,  and  when  he  reached  a  point  at  the  corner 
of  the  right  of  way  JFence,  50  feet  east  of  the  center  of  defendant's 
railway  track,  he  pulled  up  his  horse  and  looked  and  listened  for 
trains.  In  order  to  do  so,  the  deceased  had  to  stand  up  in  the 
buggy  and  put  his  head  outside  of  the  buggy  top.  He  then  pro- 
ceeded very  slowly  forward  and  onto  the  railway  track  of  defend- 
ant, when  he  was  struck  by  one  of  defendant's  locomotives  and  a 
train  of  cars  and  instantly  killed.  The  train  was  running  very 
fast,  more  than  50  miles  an  hour,  and  in  violation  of  an  ordinance 
of  said  city,  which  ordinance  is  admitted  to  have  been  in  force 
by  the  pleadings.    The  train  which  caused  the  death  of  plaintiff's 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v,  Carroll  (C.  C.  A.)> 
16  R.  R.  R.  488,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  488. 

19  R  R  R— 14 
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intestate  was  an  "extra,"  and  arrived  at  the  said  crossing^  about 
30  minutes  after  the  regular  passenger  had  gone  down   in   the 
morning.     There  was  no  other  regular  train  on  this  railroad, 
either  way,  for  about  three  hours  later  than  the  time  this  "extra" 
arrived.    There  was  a  whistling  post  about  1,300  feet  north  of 
the  Hartew  street  crossing,  and  near  the  city  limits  on  the  north. 
This  "extra"  train,  which  caused  the  death  of  plaintiff's  intestate, 
approached  this  crossing,  passing  said  whistling  pose,  without 
giving  any  signals  by  bell  or  ^whistle.    At  any  point  between  the 
center  of  the  railroad  track  and  the  east  line  of  the  right  of  way, 
50  feet  east,  a  train  could  have  been  seen  for  a  distance  of  2,500 
feet  to  the  north  of  said  crossing,  where  a  sharp  curve  prevented 
seeing  it  any  further.    The  railroad  track  ran  almost  north  and 
south  at  the  place  where  it  intersected  Hartew  street,  which  runs 
east  and  west.    The  day  was  still,  clear,  and  warm.    The  court 
granted  the  motion  of  the  defendant  to  direct  a  verdict  on  the 
ground  that  the  plaintiff's  decedent  was  guilty  of  contributory 
negligence,  and  subsequently  denied  the  plaintiff's  motion  for  a 
new  trial. 

The  essential  question  in  this  case  concerns  the  contributory 
negligence  of  plaintiff's  intestate.    The  defendant  insists  that  it 
has  demonstrated  to  a  mathematical  certainty  that,  if  the  deceased 
had  been  traveling  at  from  lj4  mile  to  3  miles  per  hour,  and  if 
the  train  had  been  going  upwards  of  100  miles  per  hour,  and  a 
fortiori  if  the  train  had  been  going  at  less  speed,  the  engine 
would  necessarily  have  been  in  plain  sight  of  the  plaintiff's  de- 
cedent, if  he  had  looked  at  the  point  his  daughter  says  he  did 
look.     The  photographs  taken  and  introduced  in  evidence  tend 
to  sustain  this  contention.     Counsel  for  plaintiff  presented    no 
clear  refutation  of  the  correctness  of  this  calculation.     Without, 
however,  accepting  it  as  unqualifiedly  true,  we  are  of  the  opinion 
that  upon  the  record  it  conclusively  appears  that  if  the  deceased 
had  looked  at  this  point  he  must  have  seen  the  moving  train.    The 
principles  of  law  applicable  to  this  state  of  facts  are  definite  and 
•well   settled.     When   the   uncontradicted   evidence   conclusively 
shows  that  the  colliding  train  must  have  been  plainly  visible  from 
the  point  at  which  the  testimony  shows  that  the  injured  or  killed 
person  looked  and  listened  for  the  train,  the  law  conclusively 
presumes  either  that  he  did  not  look  and  listen,  or  that  if  he  did 
look  or  listen,  or  both,  he  afterwards  heedlessly  disregarded  the 
knowledge  thus  obtained  and  negligently  went  into  an  obvious 
danger.    In  neither  view  is  the  company  operating  the  train  re- 
sponsible under  ordinary  circumstances  for  the  damages  conse- 
quent upon  the  collision,  of  which  the  person  injured  or  killed 
was  the  proximate  cause.     Brown  v.  St.  P.  Ry.  Co.,  22  Minn. 
165,  167;  Miller  v,  Truesdale,  56  Minn.  274,  57  N.  W.  661 ;  Wevl 
V,  Railway  Co.,  40  Minn.  350,  42  N.  W.  24;  Howe  v,  Rai'l- 
wav  Co.,  62  Minn.  78,  64  N.  W.  102,  30  L.  R.  A.  684,  54  Am. 
St.' Rep.  616;  Nelson  v.  Railway  Co.,  76  Minn.  193,  78  N.  W. 
1041,  79  N.  W.  530;  Schmidt  z\  Railway  Co.,  83  Minn.  105,  85 
N.  W.  935 ;  Kemp  v.  Railway  Co.,  89  Minn.  139,  142,  94  N.  W. 
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4o9:  C.  &  N.  W.  Railway  Co.  v.  Andrews,  130  Fed.  65,  64  C. 
C.  A.  399:  Railway  Co.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct. 
763,  43  L.  Ed.  1014;  Wardner  v.  G.  N.  Railway  Co.  (decided 
this  term)  104  N.  W.  1084.  If  that  point  be  so  far  distant  from 
the  track  as  to  enable  the  person  injured  or  killed  to  know  of 
the  approaching  train  in  due  season  to  avoid  the  collision  with 
it,  he  is  gn^ilty  of  contributory  neglig^ence  as  a  matter  of  law,  and 
there  is  nothing^  for  a  jury  to  pass  upon.  Blount's  AdmV  v. 
Grand  Trunk  Ry.  Co.,  61  Fed.  375,  9  C.  C.  A.  526 ;  Straugh  v. 
Detroit,  L.  &  N.  Ry.  Co.,  65  Mich.  706,  36  N.  W.  161 ;  Huggart 
V.  Mo.  Pac.  Ry.  Co.,  134  Mo.  673,  36  S.  W  220 ;  Stopp  v.  Fitch- 
burg  Ry.  Co.,  80  Hun,  178,  29  N.  Y.  Supp.  1008 ;  Morris  v.  Lake 
Shore  Ry.  Co.,  148  N.  Y.  182,  42  N.  E.  579;  Maryland  v,  Pitts- 
burg, etc.,  Ry.  Co.,  123  Pa.  487,  16  Pa.  624,  JO  Am.  St.  Rep.  541 ; 
EuUer  v.  Gettysburg,  etc.,  Ry.  Co.,  126  Pa.  160,  19  Atl.  37. 

The  present  case  is  obviously  distinguishable  from  Hendrick- 
son  V.  G.  N.  Ry.  Co.  The  environment  and  the  cause  of  the 
accident  in  that  case  was  essentially  different.  When  Hendrick- 
son  emerged  from  a  ravine  at  a  point  50  feet  from  the  railroad, 
the  engine  came  in  view  in  a  cut  about  150  feet  away  and  at  once 
gave  short  and  shrill  danger  whistles,  whereby  the  horses  became 
frightened  and  unmanageable,  reared,  and  plunged  forward  to- 
wards the  rails,  notwithstanding  the  driver's  efforts  to  control 
them,  whereby  the  collision  occurred.  Collins,  J.,  in  Hendrickson 
V,  G.  N.  Ry.  Co.,  49  Minn.  251,  51  N.  W.  1044,  16  L.  R.  A.  261, 
32  .Am.  St.  Rep.  540;  Id,  52  Minn.  340,  54  N.  W.  189. 

"Another  principle  is  well  established:  That  a  person  cross- 
ing as  deceased  was  could  not  rely  upon  signals  to  remind  him  of 
danger.  He  is  bound  to  be  awake  and  alive  for  his  own  protec- 
tion." Lewis,  J.,  in  Sandberg  v.  Railway  Co.,  80  Minn.  442,  83 
X.  W.  411.  Accordingly,  the  failure  of  plaintiff's  intestate  to 
look  and  listen  would  be  negligence  or  not  according  to  the  cir- 
cumstances, but  without  being  controlled  by  the  defendant's  fail- 
ure to  do  its  duty.  Beach  on  Con.  Neg.  §  185 :  Schneider  v. 
Railway  Co.,  81  Minn.  383,  84  N.  W.  124.  Negligence  of  the 
defendant's  employees  in  failing  to  whistle  or  ring  a  bell  at  a 
crossing  is  no  excuse  for  negligence  on  the  part  of  the  person 
about  to  cross  in  failing  to  use  the  senses  to  discover  danger. 
Railway  Co.  v,  Houston,  95  U.  S.  697,  702,  24  L.  Ed.  542 ;  N.  P. 
R.  Co.  V.  Freeman,  19  Sup.  Ct.  763,  43  L.  Ed.  1014.  And  see 
cases  collected  in  Judson  v.  G.  N.  R.  Co.,  63  Minn.  248,  254,  65 
N.  W.  447. 

The  duty  of  exercising  caution  in  attempting  to  cross  a  railway 
track,  a  place  of  known  danger,  is  not  relaxed  by  the  oppor- 
tunity or  occasion  for  theorizing  or  difference  of  opinion  as  to 
whether  a  train  is  or  is  not  likely  to  pass.  Observation,  not  logic, 
is  the  proper  precaution.  Dodge,  J.,  in  Guhl  v,  Whitcomb,  109 
Wis.  69,  85  N.  W.  142,  83  Am.  St.  Rep.  889.  That  the  train 
which  did  the  damage  in  this  case  was  an  "extra"  did  not  relieve 
either  party  from  the  respective  duty  of  the  exercise  of  care. 
Swiftly  moving  and  irregular  trains  are  to  be  expected,   and 
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it  is  the  duty  of  persons  about  to  go  upon  crossing's  to  look  and 
listen  for  such  trains,  as  well  as  those  on  time  or  which  run 
slowly.  Collins,  J.,  in  Judson  v.  G.  N.  Ry.  Co.,  63  Minn.  248, 
254,  65  N.  W.  447.  It  is  true  that,  in  the  absence  of  evidence  to 
the  contrary,  there  is  sometimes  a  presumption  that  one  who  w^as 
killed  while  crossing^  a  railroad  track  stopped,  looked,  and  listened 
before  attempting;  to  cross  the  track.  Texas  &  Pac.  Ry.  Co.  v. 
Gentry,  163  U.  S.  353,  366,  16  Sup.  Ct.  1104,  41  L.  Ed.  186;  Bal- 
timore &  P.  R.  Co.  v.  Landrigan,  91  U.  S.  461,  474,  24  Sup.  Ct. 
137,  48  L.  Ed.  262.  But  in  this  case  the  plaintiff  introduced  evi- 
dence of  the  daughter  of  deceased,  who  was  driving  with  him,  as 
to  what  happened.  Moreover,  when  it  appears  from  the  undis- 
puted evidence  that,  if  deceased  had  looked  and  listened  before 
driving  upon  the  crossing,  he  must  have  seen  and  heard  the  train 
approaching,  as  was  the  case  here,  the  presumption  is  destroved. 
Rollins  V,  C.  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.)  139  Fed.  639. 

Accordingly,  upon  appellant's  own  view  of  the  facts  in  this 
case,  that  deceased  looked  up  the  track  at  a  point  50  feet  from 
it,  it  is  not  necessary  to  determine  how  f?ir  there  is  to  be  applied 
to  it  the  ordinary  rule  that  one  who  attempts  to  cross  a  railroad 
is  bound  to  use  his  senses  continually  while  approaching  and 
while  crossing  the  place  of  known  danger  (Rogstad  v,  Railwav 
Co.,  31  Minn.  208,  17  N.  W.  287;  Sandberg  v.  Railway  Co.,  80 
Minn.  442,  83  N.  W.  411;  Cf.  Wright  v.  Cincinnati,  etc.,  Rv. 
Co.,  94  Ky.  114,  21  S.  W.  581 ;  Renwick  v.  N.  Y.  C.  Ry.  Co..  36 
N.  Y.  132;  Whitman  v.  N.  P.  Rv.  Co.,  156  Pa.  175,  27  Atl.  290; 
Thompson  v,  N.  Y.  C.  Ry.  Co.,  110  N.  Y.  636,  17  N.  E.  690; 
Moore  v.  Chicago,  etc.,  Ry.  Co.,  102  Iowa,  595,  71  N.  W.  569), 
in  view  of  the  fact  that  he  was  riding  in  a  covered  carriage,  mak- 
ing it  inconvenient  for  him  to  look  up  and  down  the  road.  See 
Stackus  V.  N.  Y.  C.  Ry.  Co.,  79  N.  Y.  464;  Hicks  v.  N.  Y.  C. 
Ry.  Co.,  164  Mass.  424,  41  N.  E.  721,  49  Am.  St.  Rep.  471. 

The  conclusion  thus  reached  renders  it  unnecessary  to  consider 
the  other  questions  raised;  for  example,  with  respect  to  defend- 
ant's negligence  in  running  faster  than  the  ordinance  permitted 
and  to  the  reasonableness  of  that  ordinance. 

Order  affirmed. 


Leach  et  al,  v.  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Utah,  May  3,  1905.) 
[80  Pac.  Rep.  90.] 

Evidence — Res  Gestae. — Declarations  or  acts  sought  to  be  intro- 
duced in  evidence  as  part  of  the  res  gestae  must  be  connected  with  or 
grow  out  of  the  main  or  principal  transaction  which  is  the  subject 
matter  of  the  litigation,  and  must  tend  to  elucidate  and  explain  such 
transaction. 

Same — Exclamations.* — In  an  action  against  a  railroad  for  the  death 


*See  Havens  v.  Rhode  Island  Sub.  Ry.  Co.   (R.  I.),  13  R.   R.   R. 
549,  36  Am.  &  Eng.  R.  Gas.,  N.  S.,  549;  foot-note  appended  to  Nelson 
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of  a  braireman,  an  exclamation  of  the  conductor  to  another  brake- 
man,  made  a  few  seconds  after  the  accident,  and  while  he  w^s  giving 
orders  respecting  the  same:  "My  God!  go  back  and  see  if  you  can 
find  L.  The  bridge  knocked  him  off'' — was  admissible  as  part  of 
the  res  gestae. 

Master  and  Servant — Aasumption  of  Risks — Statement  of  Doctrine.f 
— ^A  servant  by  his  contract  of  employment  assumes  only  the  natural 
and  ordinary  risks  and  dangers  incident  thereto,  and  such  other  un- 
usual or  extraordinary  risks,  due  to  defects  in  appliances  and  equip- 
ment or  which  he  knows,  or  which  are  so  obvious  that  he  will  be 
presumed  to  have  known  of  them. 

Same4 — ^An  experienced  brakem^n  who  had  been  working  on  his 
mn  for  8  or  9  months  on  a  freight  train  was  transferred  to  a  mixed 
train  on  which  he  had  made  two  or  three  ni^ht  trips,  when  he  met 
his  death  while  passing  along  an  outside  raihng  of  a  blind  baggage 
car  by  coming'  in  contact  with  the  uprights  of  a  bridge.  His  previous 
trips  on  the  mixed  train  had  given  him  no  opportunity  to  appreciate 
the  danger  of  passing  along  the  railing  while  the  car  was  passing 
over  bridges,  nor  w^as  his  experience  on  freight  trains  such  as  to 
inform  him  of  the  narrow  space  between  the  sides  of  baggage  cars 
and  the  uprights  of  the  bridges.  Held,  that  the  brakeman  had  a  right 
to  assume  that  the  railroad  had  so  constructed  its  bridges  as  to  per- 
mit him  to  perform  his  duties,  and,  in  the  absence  of  advice  against 
passing  along  the  railing  while  the  train  was  passing  over  such 
bridges,  did  not    assume  the  risk  of  the  injury  which  he  suffered. 

Appeal   from   District  Court,  Fifth  District;  T.   Marioneaux, 

Juc^^e. 

Action  by  Grace  L.  Leach  individually,  and  as  gfuardian  ad 
litem  of  Lola  Leach,  a  minor,  against  the  Orejs^on  Short  Line 
Railroad  Company.  From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Plaintiff  broug^ht  this  action  on  her  own  account,  and  as 
^rdian  ad  litem  for  her  minor  child,  to  recover  damag^es  against 
(fcfendant  company  for  the  death  of  John  Leach,  the  husband 
and  father  of  the  plaintiffs,  alleged  to  have  been  caused  by  the 
neg^Iigence  of  the  defendant.  The  complain^  charjs^es  that  said 
John  Leach  was  a  brakeman  in  the  employ  of  defendant,  and 
that  it  was  ne^li^ent  in  failings  to  exercise  care  to  furnish  him  a 
reasonably  safe   place  to  work.     The  acts  of  neg^li^ence  relied 

V.  Georgia,  C.  &  N-  Ry.  (S.  Car.),  13  R.  R.  R.  150,  36  Am.  &  Eng. 
R.  Cas,  N.  S.,  150;  foot-note  appended  to  Dixon  v.  Northern  Pac. 
Ry.  Co.  (Wash.),  14  R.  R  R  619,  37  Am.  &  Eng.  R  Cas.,  N.  S.,  619; 
foot-notes  appended  to  Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  14  R 
R.  R.  602,  37  Am.   &  Eng.  R  C^s.,  N.  S.,  602. 

tSee  foot-notes  appended  to  Foster  v.  Chicago,  R  I.  &  P.  Ry.  Co. 
(Iowa).  14  R.  R.  R.  538,  37  Am.  &  Eng.  R  Cas.,  N.  S.,  538;  Chicago, 
I.  &  L.  Ry.  Co.  x'.  Barnes  (Ind.),  14  R  R  R  531,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  531;  Murphy  v.  New  York,  N.  H.  &  H.  R  Co.  (Mass.). 
14  R.  R  R  346,  37  Am.  &  Eng.  R  Cas.,  N.  S.,  346;  Foster  v.  New 
York,  etc.,  R  Co.  (Mass.),  14  R  R  R  343,  37  Am.  &  Eng.  R  Cas., 
N.  S.,  343;  Meeban  7/.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R  R  R  331, 
37  Am.  &  Eng.    R-    Cas.,  N.   S.,  331;   Shaw  v.   Manchester   St.   Ry. 

(N.  H.),  14  R  R.   R.   275,  37  Am.  &  Eng.  R  Cas.,  N.  S.,  275. 
tSee  foot-notes  appended  to  Mobile  &  O.  R.  Co.  v.  Vallowe  (111.), 

UR.R.  R  343   37  Am.  &  Eng.  R  Cas.,  N.  S.,  543;  foot-notes  appended 

to  Choctaw  etc.,  R.   Co.  v.  McDade  (U.  S.).  14  R.  R.  R  837,  37  Am. 

&Eng.  R.'Cas.,    N.    S.,  837. 
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upon  for  a  recovery  are  that  defendant  neg^ligently  maintained 
the  uprights  of  a  bridge  dangerously  near  the  track,  and  negli- 
gently equipped  its  car  with  insufficient  appliances  or  means  to 
enable  its  employees  to  pass  along  the  side  of  the  same  in  the 
discharge  of  their  duties.  The  answer  of  defendant,  after  ad- 
mitting the  employment,  denied  generally  all  the  allegations,  and 
affirmatively  pleaded  contributory  negligence,  and  the  assumption 
of  risk  on  the  part  of  said  John  Leach.  The  trial  of  the  case 
resulted  in  a  verdict  for  plaintiff  in  the  sum  of  $10,000.  From 
the  judgment  entered  on  the  verdict,  this  appeal  is  taken. 

The  record  in  this  case  discloses  about  the  following  facts : 
John  Leach  was  46  years  of  age,  and  an  experienced  railroad 
brakeman,  having  worked  at  this  business  for  more  than  2  years. 
At  the  time  of  his  death,  April  11,  1902,  he  had  been  working 
as  brakeman  for  about  eight  or  nine  months  between  Juab, 
Utah,  and  Frisco,  Utah.  His  run  on  the  south  end  was  between 
Jrab  and  Frisco,  leaving  Juab  about  11  o'clock  at  night,  and 
returning,  when  on  time,  the  second  morning  thereafter  about 
6  o'clock.  Sometimes  the  train  would  be  late,  and  he  would  not 
get  back  until  late  in  the  afternoon.  Prior  to  April  1st  his  run 
was  on  a  freight  train,  but  beginning  on  the  latter  date  it  had  been 
on  a  mixed  train ;  that  is,  a  train  composed  of  freight  and  passen- 
ger cars,  the  latter  being  attached  to  the  rear  of  the  train.  On  the 
night  in  question  the  train  was  returning  from  Frisco,  and  con- 
sisted of  nine  cars,  including  the  coaches.  Immediately  behind 
the  freight  cars  was  the  combination  or  blind-baggage  car.  This 
car  was  divided  into  two  parts  that  were  separate  and  uncon- 
nected. The  forward  end  is  used  for  the  United  States  mail,  and 
i>^.  in  charge  of  a  United  States  mail  agent.  Trainmen  are  not 
allowed  in  this  part  of  the  car.  The  rear  portion  is  the  baggage 
compartment.  There  are  two  sliding  doors,  one  on  either  side  of 
the  baggage  compartment,  and  an  end  door  at  the  rear.  On  the 
left-hand  side  of  this  car  as  it  was  going  forward  an  iron  foot 
rail  extended  from  the  side  door  along  the  side  of  the  car  around 
the  mail  end  to  the  forward  platform,  and  a  hand  railing  near 
the  top  of  the  car  extended  the  same  way.  The  foot  rail  was  one 
inch  in  width,  and  stood  out  two  inches  from  the  side  of  the 
car,  making  a  space  of  only  three  inches  from  the  side  of  the 
car  to  the  outside  of  the  railing.  These  railings  were  the  only 
means  provided  for  the  trainmen  to  walk  around  the  side  of  the 
car  in  going  to  and  from  the  forward  part  of  the  train  or  to  the 
coaches.  The  men  in  passing  around  this  car  would  hold  onto 
the  top  rail  with  their  hands,  and,  with  their  feet  on  the  lower 
rail,  walk  sidewise  back  and  forth.  The  hand  rail  was  five  feet 
and  seven  inches  above  the  foot  rail.  The  bridge  on  which  Leach, 
the  deceased,  was  killed,  is  known  as  the  **Howe  Truss  Bridge," 
and  had  upright  sides,  but  no  top  or  overhead  work.  The  ex- 
treme height  of  the  uprights  of  this  bridge  above  the  rails  of  the 
track  was  10  feet.  The  distance  between  the  sides  of  the  com- 
bination car  referred  to,  when  passing  over  the  bridge,  and  the 
uprights  of  the  bridge,  was  2  feet  2J/4  inches.     On  tie  night  of 
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the  accident  the  conductor,  when  the  train  was  in  the  vicinity 
of  the  bridg^e,  went  to  Leach  and  requested  him  to  go  out  and 
see  if  the  ties  were  all  right,  and  if  they  had  shifted,  and  to  do 
this  before  the  train  reached  the  bridge.  This  referred  to  a  car 
load  of  ties.  Leach  went  forward  into  the  baggage  car,  opened 
the  side  door  of  the  baggage  car,  and  went  out  on  the  side  by 
means  of  the  railings  hereinbefore  described,  and  closed  the  door 
after  him.  Hawkins,  the  conductor,  soon  after  opened  the  door 
and  looked  out ;  saw  Leach,  who  was  within  a  few  feet  of  the 
fuward  end  of  the  car.  Hawkins  then  swung  out  on  the  rail  on 
the  side  of  the  car  and  started  forward,  and  when  he  was  about 
halfway  between  the  baggage  car  door  and  the  mail  car  door  he 
heard,  so  he  says,  Leach's  lantern  ci:ash.  The  conductor  then 
immediately  returned  inside  of  the  baggage  car,  sprung  the 
air  and  gave  the  signal  to  stop,  and  from  there  he  hurried  on 
mto  the  smoking  car.  And  there  is  evidence  in  the  record  which 
tends  to  show  that  when  he  entered  the  smoker  he  made  the 
following  statement  to  one  Harris:  **My  God!  Go  back  and 
see  if  you  can  find  Leach.  The  bridge  knocked  him  off."  The 
record  further  shows  that  Hawkins,  from  the  time  Leach  fell 
or  was  knocked  off  the  car,  acted  with  promptness  and  celerity. 
Quoting  his  own  language,  as  it  appears  in  the  record,  he  says : 
"Well,  it  was  done  as  quick  as  I  could  do  it."  The  train  was 
stopped,  and  the  train  crew  went  back  and  found  Leach  on  the 
bridge  by  the  side  of  the  track,  and  about  two-thirds  of  the 
way  from  the  south  end.  His  head  was  crushed  and  some  of  his 
limbs  were  broken,  from  which  injuries  he  then  and  there  died. 

P.  L,  Williams  and  Geo.  H,  Smith,  for  appellant. 
Snyder  &  Snyder,  O.  W.  Powers,  and  L,  B,  Wight,  for  re- 
spondents. 

McC.\itTY,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

Plaintiff  read  to  the  jury  the  deposition  of  one  William  J. 
Harris,  who,  at  the  time  of  the  accident,  was  a  brakeman  on  this 
same  train  with  Leach.  The  following  portions  of  the  deposition 
were  admitted,  over  defendant's  objection:  "Mr.  Leach  and  I 
were  sitting  in  the  same  seat  in  the  smoking  car.  He  [referring 
tc  Hawkins,  the  conductor]  said,  Xeach,  I  want  you  to  go  out 
overhead  and  see  how  those  ties  are  before  we  pass  over  the 
bridge.'  Leach  said,  *A11  right,  sir,'  and  went  out,  passed  through 
the  baggage  car,  opened  the  baggage  car  door,  and  by  that  time 
we  must  have  been  to  the  bridge.  I  still  sat  in  my  seat  where  I 
was  until  Mr.  Hawkins  came  to  me  and  said:  'My  God!  Go 
back  and  see  if  you  can  find  Leach.     The  bridge  knocked  him 

off; " 

Appellant  contends  that  these  statements  of  Hawkins,  and,  in 
particular,  his  declaration  wherein  it  is  claimed  he  said:  **My 
God  I  Go  back  and  see  if  you  can  find  Leach.  The  bridge 
knocked  him  off" — were  immaterial  and  incompetent,  for  the 
reason  that  they  are  hearsay,  and  that  it  was  error  for  the  court 
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to  admit  them.  On  the  other  hand,  respondent  insists  that  they 
were  a  part  of  the  res  g^estae,  and  were  therefore  admissible  on 
that  j^ound.  While  there  is  no  fixed  and  settled  rule  by  which 
the  admissibility  of  acts  done  or  declarations  made  in  relation  to 
a  transaction,  under  the  doctrine  of  res  gestae,  shall  be  deter- 
mined, yet  the  g^reat  weig^ht  of  authority  holds  that  the  declara- 
tions or  acts  sought  to  be  introduced  in  evidence  as  part  of  the 
res  gestae  must  be  connected  with  or  grow  out  of  the  main  or 
principal  transaction  which  is  the  subject-matter  of  the  litigation, 
and  must  tend  to  elucidate  and  explain  such  transaction.  Gillett 
on  Ind.  &  CoUat.  Ev.  242-247 ;  2  Jones  on  Ev.  347.  In  Louisville, 
etc.,  Ry.  Co.  v.  Buck,  116  Ind.,  on  page  576,  19  N.  E.  page  458, 
2  L.  R.  A.  520,  9  Am.  St.  Rep.  883,  the  court  tersely,  and  we 
think  correctly,  stated  the  general  rule  as  follows:  "It  is  not 
always  easy  to  determine  when  declarations  having  relation  to 
an  act  or  transaction  should  be  received  as  part  of  the  res  gestae, 
and  much  difficulty  has  been  experienced  in  the  effort  to  formu- 
late general  rules  applicable  to  the  subject.  This  much  may,  how- 
ever, be  safely  said:  that  declarations  which  were  the  natural 
emanations  or  outgrowths  of  the  act  or  occurrence  in  litigation, 
although  not  precisely  concurrent  in  point  of  time,  if  they  were 
yet  voluntarily  and  spontaneously  made,  so  nearly  contempo- 
raneous as  to  be  in  the  presence  of  the  transaction  which  they 
illustrate  and  explain,  and  were  made  under  such  circumstances 
as  necessarily  to  exclude  the  idea  of  design  or  deliberation,  must, 
upon  the  clearest  principles  of  justice,  be  admissible  as  part  of 
the  act  or  transaction  itself."  And  the  court  further  says :  "Any 
other  rule  would  in  many  instances  operate  to  defeat  the  accom- 
plishment of  justice  by  excluding  evidence  of  the  most  trust- 
worthy character."  McKelvey  in  his  work  on  Evidence,  p.  278, 
says:  "The  ground  of  reliability  upon  which  such  declarations 
are  received  is  their  spontaneity.  They  are  the  extempore  utter- 
ances of  the  mind  under  circumstances  and  at  times  when  there 
has  been  no  sufficient  opportunity  to  plan  false  or  misleading 
statements;  they  exhibit  the  mind's  impressions  of  immediate 
events,  and  are  not  narrative  of  past  happenings;  they  are  ut- 
tered while  the  mind  is  under  the  influence  of  the  activity  of  the 
surroundings."  In  24  A.  &  E.  Ency.  Law,  665,  it  is  said :  "The 
principle  upon  which  the  admission  of  such  evidence  rests  is  that 
the  declarations  may  be  made  so  soon  after  the  happening  of 
the  principal  fact,  and  be  so  intimately  interwoven  therewith  by 
the  surrounding  circumstances,  as  to  raise  a  reasonable  presump- 
tion that  they  are  the  spontaneous  utterance  of  thoughts  created 
by  and  springing  out  of  the  transaction  itself,  and  to  exclude  the 
presumption  that  they  are  the  result  of  premeditation  or  design." 
Note  2,  and  cases  cited.  In  1  Whart.  on  Ev.,  the  author  says: 
"It  is  in  any  view  clear  that  the  declarations  which  are  the  imme- 
diate accompaniments  of  an  act  are  admissible  as  part  of  the 
res  gestae,  remembering  that  immediateness  is  tested  by  closeness, 
not  of  time,  but  of  causal  relation,  as  just  explained."  Applying 
the  facts  in  this  case  to  the  foregoing  principles,  we  are  clearly 
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of  the  opinion  that  the  statements  of  Hawkins  as  to  how  the 
accident  happened,  which,  the  record  shows,  were  made  but  a 
few  seconds,  at  most,  after  the  accident  occurred,  and  while 
he  was  giving  orders  in  the  line  of  his  duty  respecting;  the  acci- 
dent, were  admissible  in  evidence  as  a  part  of  the  res  jjestae. 
There  is  evidence  in  the  record  which  tends  to  show  that,  when 
Hawkins  returned  to  the  car  and  made  the  statements  attributed 
to  him,  his  face  was  covered  with  blood.    And  this  testimony  is 
not  wholly  denied,  for  Hawkins  admitted  on  cross-examination 
that,  at  the  time  he  heard  Leach's  lantern  drop,  "a  little  white 
speck,"  "a  little  fleshy  substance,"  which  he  supposed  was  a  por- 
tion of  Leach's  brain,  struck  him  in  the  forehead.    This  circum- 
stance, and  the  fact  that  he  knew  that  Leach  in  all  probability  had 
been  hurled  to  his  death,  together  with  the  character  of  the  ex- 
pressions or  statements  attributed  to  him  when  he  in  formed  Harris 
of  the  accident,  would  indicate  that  he  was  laboring;  under  con- 
siderable excitement,  and  that  the  declarations  under  considera- 
tion, if  made  at  all  by  him,  were  the  emanations  or  outgrowth  of 
the  occurrence,  and  the  instinctive  and  natural  outburst  of  ex- 
pression explaining  what  had  just  happened  to  Leach,  which 
clearly  brings  them  within  the  rule  as  declared  by  the  great 
weight  of    authority.     In  the  case  of    the  Ohio,  etc.,   R.   W. 
Co.  V.  Stein,  133  Ind.  243,  31  N.  E.  180,  32  N.  E.  831,    19 
L  R.  A.   733,  the  plaintiff  was  hurt  in  a  collision  of    some 
cars.    The  engineer  immediately  after  the  injury  came  a  car's' 
length  to  see  the  plaintiff,  and  the  conversation  there  had  be- 
tween them  was  admitted  in  evidence,  and  the  court  held  it 
was  not  error.     The  court,  in  a  well-considered  opinion,  dis- 
cusses the  doctrine  of    res  gestae,  and  reviews  many  cases  in 
which  the   question    was   involved   and   discussed,   and   in   the 
course  of  the  opinion  says:    "The  case  at  our  bar  differs  from 
tliose  cited  in  essential  particulars,  for  here  the  declarations  were 
made  at  the  time  and  place  where  the  collision  they  referred  to 
occurred,  and  they  illustrated  the  event,  and  were  made  while 
all  who  participated  in  it  were  present.    We  may  therefore  well 
adjudge  that  there  was  no  error  in  overruling  the  appellant's 
objections,  without  denying  the  doctrines  asserted  in  our  cases. 
The  latest  decision  of  our  court  upon  the  question  is  that  given 
in  the  case  of  Louisville,  etc.,  Ry.  Co.  v.  Buck,  116  Ind.  566,  19 
N.  E.  453,  2  L.  R.  A.  520,  9  Am.  St.  Rep.  883.    In  that  case  the 
conductor  of  the  train  on  which  the  intestate  of  the  plaintiff  was 
employed  as  a  brakeman  was  on  the  'caboose'  when  he  received 
notice  that  the  deceased  had  been  injured  while  coupling  cars, 
and  he  immediately  ran  forward  and  found  the  deceased  under 
the  rear  end  of  the  second  car  from  the  engine.    The  conductor, 
when  he  took  the  deceased  from  under  the  car,  asked,  *How  did 
this  happen  ?'  and  the  deceased  fully  described  the  cause  of  the 
accident.    The  court  held  that  this  testimony  was  competent,  and 
cited  many  cases  in  support  of  its  conclusion."    Hanover  Ry.  Co. 
V.  Covle,  55  Pa.  396 ;  McLeod,  Receiver,  v.  Ginther^s  Adm'r,  80 
Kv.  399;  Leahy  v.  Cass  Ave.  &  F.  G.  Rv.  Co.,  97  Mo.  165,  10  S. 
W.  58,  10  Am.  St.  Rep.  300. 
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Appellant  requested  the  court  to  give  to  the  jury  the  following: 
instruction,  which  was  refused :  "You  are  further  instructed  that 
the  servant,  upon  entering^  the  employment  of  the  master,  as- 
sumes all  the  ordinary  risks  incident  to  his  employment;  and  if 
the  death  of  the  deceased,  John  Leach,  was  occasioned  by  a  risk 
which  was  incident  to  his  business  as  a  brakeman,  the  plaintiffs 
here  cannot  recover  in  this  action.  And  vou  are  further  in- 
structed  that  if  you  believe  from  the  evidence  that  the  bridg^e  in 
question  was  not  a  reasonably  safe  place,  in  view  of  the  equip- 
ment of  the  bagfifagfe  car  and  the  manner  in  which  brakemen 
were  required  to  discharge  their  duties,  and  that  the  deceased, 
prior  to  the  accident,  by  exercising^  such  care  and  prudence  in 
informing  himself  of  the  situation  of  his  master's  premises  as 
would  have  been  exercised  under  the  same  circumstances  by 
a  man  of  ordinary  prudence,  could  have  learned,  or  did  actually 
know,  that  the  said  place  was  not  reasonably  safe,  then,  in  that 
event,  the  risk  of  being  injured  by  coming  in  contact  with  the 
bridge  in  the  manner  claimed  by  plaintiffs  here  was  a  risk  in- 
cident to  the  business  in  which  the  said  John  Leach  was  en- 
gaged, and  for  his  death,  under  such  circumstances,  defendant 
would  not  be  liable."  The  refusal  of  the  court  to  give  the  fore- 
going instruction  is  now  assigned  as  error.  The  court,  however, 
in  stating  the  issues,  instructed  the  jury  as  follows :  "The  plain- 
tiffs claim  that  the  space  between  the  upright  portion  of  the 
bridge  and  tlie  foot  rail  was  insufficient  to  enable  the  said  Leach 
to  go  safely  along  said  foot  rail,  and  that  by  reason  of  such  in- 
sufficient space  the  place  where  said  Leach  was  engaged  in  per- 
forming his  work  at  the  time  of  the  accident  was  not  a  reasonably 
safe  place."  The  court  also  gave  the  following  instruction:  "If 
you  believe  from  the  evidence  that  the  deceased  was  not  thrown 
from  the  car  because  of  coming  in  contact  with  the  upright  por- 
tion of  the  bridge,  but  that  he  lost  his  hold  and  fell,  that  in  such 
case  your  verdict  must  be  for  the  defendant."  The  court,  by  giv- 
ing these  instructions  to  the  jury,  limited  plaintiffs'  right  to  re- 
cover to  the  alleged  negligence  of  defendant  in  maintaining  the 
upright  portions  of  the  bridge  too  close  to  the  railroad  track,  and 
thereby  rendering  the  space  between  such  upright  timbers  and 
braces  of  the  bridge  and  the  hand  and  foot  railings  on  the  side  of 
the  baggage  car  insufficient  to  enable  the  deceased.  Leach,  while 
in  the  discharge  of  his  duties,  to  pass  and  repass  along  said  rail- 
ings when  the  train  was  passing  over  the  bridge.  The  doctrine 
of  assumed  risks  arises  out  of  the  contractual  relations  existing 
between  master  and  servant.  The  servant  in  his  contract  of 
employment  assumes  the  natural  and  ordinary  risks  and  dangers 
that  are  incident  to  or  arise  out  of  the  work  which  under  his 
contract  he  is  called  upon  to  perform.  These  risks  and  hazards, 
and  these  oftly,  the  parties  are  presumed  to  have  in  mind  when 
they  enter  into  the  contract.  If,  however,  there  are  other  risks 
of  unusual  or  extraordinary  character  connected  with  the  service 
or  work  in  which  the  servant  is  engaged,  that  are  due  to  defects 
in  the  appliances  and  equipments  used  in  the  operation  of  the 
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business,  and  are  known  to  the  servant,  or  are  so  open  and  ob- 
vious that  he  will  be  presumed  to  have  knowledge  of  their  ex- 
istence, and  he  continues,  without  objection,  to  use  such  defective 
appliances  and  equipments,  he  assumes  the  extra  risks  and  haz- 
ards arising  therefrom.    In  the  case  of  Texas  &  Pac.  Ry.  Co.  v. 
Archibald,  170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188,  the 
court  says:     "The  employer,  on  the  one  hand,  may  rely  on  the 
fact  that  the  employee  assumes  the  risks  usually  incident  to  the 
employment.    The  employee,  on  the  other  hand,  has  the  rig^ht  to 
rt>t  on  the  assumption  that  the  appliances  furnished  are  free  from 
defects  discoverable  by  proper  inspection,  and  is  not  submitted 
t :  the  dang^er  of  usin^  appliances  containing  such  defects  because 
o:  his  knowledge  of  the  general  methods  adopted  by  the  employer 
in  carr>'in^  on  his  business,   or  because   by  ordinary   care   he 
migrht  have  known  of  the  methods,  and  inferred  therefrom  that 
dangler  of  unsafe  appliances  mi^ht  arise.'*    The  Supreme  Court 
f^i  the  United  States,  in  the  case  of  Choctaw,  etc.,  R.  R.  Co.  z'. 
-AfcDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96,  again  de- 
clared this  same  doctrine  as  follows :    "The  servant  has  the  rigflit 
t  >  assume  that  the  master  has  used  due  dilig^ence  to  provide  suit- 
able appliances  in  the  operation  of  his  business,  and  he  does 
not  assume  risks  of  the  employer's  neglig^ence  in  performing  such 
duties.     The  employee  is  not  obliged  to  pass  judgment  upon  the 
employer's  methods  of  transacting  his  business,  but  may  assume 
tliat  reasonable  care  will  be  used  in  furnishing  appliances  neces- 
s?r\-  for  its  operation.    This  rule  is  subject  to  the  exception  that 
where  a  defect  is  known  to  the  employee,  or  is  so  patent  as  to 
be  readily  observed  by  him,  he  cannot  continue  to  use  the  de- 
fective apparatus,  in  the  face  of  knowledge  and  without  objection, 
w-thout  assuming  the  hazard  incident  to  such  situation."    David- 
^n  r.  Cornell  et  al.,  132  N.  Y.  228,  30  N.  E.  573 ;  Garitz  v,  B.  B. 
&  Co.   (Utah)   76  Pac.  556;  Shearman  &  Redfield,  Neg.   185; 
Bailey.  Mast.  Liab.  150-155;  1  Labatt,  Mast.  &  Serv.  260.    Now, 
the  record  in  this  case  shows  that  Leach,  at  the  time  he  was 
killed,  was  making  his  third  or  fourth  trip  as  brakeman  on  this 
"mixed"  train,  which  passed  over  the  bridge  in  question  and 
others  of  a  like  character  on  this  route,  in  the  nighttime.     And 
there  is  absolutely  no  evidence  in  the  record  which  goes  to  show, 
and  no  fact  or  circumstance  from  which  it  can  be  inferred,  that 
Leach  had,  at  any  time  prior  to  the  accident  which  cost  him  his 
lite,  passed  along  the  outside  of  the  baggage  car  by  means  of  the 
railings  referred  to  while  the  train  was  passing  over  this  or  any 
other  bridge  of  the  same  kind  and  structure.     Nor  is  it  shown 
that  he  had  any  knowledge  of  the  close  proximity  of  the  railings 
or  the  baggage  car  to  the  upright  portions  or  sides  of  the  bridges 
along  the  route  on  which  he  was  brakeman.     But,  on  the  con- 
trary, the  record  shows  that  he  had  made  but  a  few  trips  on  this 
"mixed''  train,  and  on  each  occasion  passed  over  these  truss 
bridges  in  the  nighttime,  and  at  a  rate  of  speed  of  from  20  to  25 
ir.iles  per  hour,  which  gave  him  no  opportunity  whatever  to  know 
or  appreciate  the  danger  of  passing  along  the  hand  and  foot 
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railing^s  on  the  bagf^ge  car  while  it  was  passings  over  the  bridges 
referred  to.  Neither  is  it  shown,  nor  can  it  be  inferred  from  the 
evidence  in  the  case,  that  Leach's  experience  as  a  brakeman  on 
freight  trains  before  he  went  to  work  on  the  mixed  train  was 
such  as  to  inform  him  of  the  narrow  space  between  the  sides  of 
the  combination  baggage  car  and  the  upright  portions  of  the 
bridges.  The  evidence  tends  to  show  that  the  brakeman  on  trains 
made  up  exclusively  of  a  caboose  and  freight  cars,  in  going  back 
and  forth  along  the  train,  would  pass  through  and  over  the  tops 
of  the  cars,  and  not  climb  around  on  the  sides  thereof,  as  they 
are  compelled  to  do  on  the  combination  or  blind-baggage  cars. 
When  the  defendant  transferred  Leach  from  the  trains  made  up 
exclusively  of  freight  cars  and  a  caboose,  and  put  him  to  work 
on  the  mixed  train,  he  had  a  right  to  assume,  and  to  act  upon 
such  assumption,  that  it  had  so  constructed  and  maintained  its 
roadway  and  bridges  that  he  could  perform  his  duties  with  rea- 
sonable safety;  and  if  the  bridges,  or  any  of  them,  were  too 
narrow  to  enable  him  to  pass  around  the  sides  of  the  baggage  car 
with  reasonable  safety  on  the  railings  provided  for  that  purpose 
while  the  train  was  passing  over  such  bridges,  it  was  the  duty 
of  defendant  to  advise  him  of  that  fact.  In  the  case  of  Texas 
&  Pac.  Ry.  Co.  v.  Archibald,  supra  (170  U.  S.  665,  18  Sup.  Ct. 
777,  42  L.  Ed.  1188),  the  court  says:  "In  assuming  the  risks 
of  the  particular  service  in  which  he  engages,  the  employee  may 
legally  assume  that  the  employer,  by  whatever  rule  he  elects  to 
conduct  his  business,  will  fulfill  his  legal  duty  by  making  reason- 
able efforts  to  furnish  appliances  reasonably  safe  for  the  pur- 
poses for  which  they  are  intended;  and  whilst  this  does  not 
justify  an  employee  in  using  an  appliance  which  he  knows  to  be 
defective,  or  relieve  him  from  observing  patent  defects  therein, 
it  obviously  does  not  compel  him  to  know  or  investigate  the 
employer's  modes  of  business,  under  the  penalty,  if  he  does  not 
do  so,  of  taking  the  risk  of  the  employer's  fault  in  furnishing  him 
unsafe  appliances."  Louisville,  etc.,  Ry.  Co.  v,  Wright,  115  Ind. 
378,  16  N.  E.  145,  17  N.  E.  584,  7  Am.  St.  Rep.  432 ;  Baltimore, 
etc.,  Ry.  Co.  v.  Rowan,  104  Ind.  88,  3  N.  E.  627;  St.  Louis,  etc., 
Ry.  Co.  V,  Irwin  (Kan.  Sup.)  16  Pac.  146,  1  Am.  St.  Rep.  266; 
Bass  V.  Northern  Pac.  Ry.  Co.  (N.  D.)  49  N.  W.  655,  33  Am. 
St.  Rep.  756;  111.  Terr.  Ry.  Co.  v,  Thompson  (111.)  71  N.  E. 
328;  Pidcock  v.  Ry.  Co.,  5  Utah,  612,  19  Pac.  191,  1  L.  R.  A. 
131 ;  20  A.  &  E.  Encyc.  Law  (2d  Ed.)  p.  73;  Chicago  &  A.  R. 
Co.  V.  Stevens  (111.)  59  N.  E.  577;  Choctaw,  etc.,  Ry.  Co.  v, 
McDade,  191  U.  S.  64-67,  24  Sup.  Ct.  24,  48  L.  Ed.  96. 

There  are  two  propositions  contained  in  the  instruction  asked 
for  by  appellant.  The  first  is,  if  the  death  of  Leach  was  occa- 
sioned by  a  risk  which  was  incident  to  his  business  as  brakeman, 
the  plaintiff's  cannot  recover.  And  the  second  is,  if  he  knew,  or 
by  the  exercise  of  ordinary  care  and  prudence  would  have  known, 
that  the  place  where  he  was  killed  was  not  reasonably  safe,  the 
defendant  would  not  be  liable.  As  to  the  first  proposition,  the 
facts  and  circumstances  show  that  the  risk  was  not  such  as  Leach 
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was  l^ally  bound  to  know  or  anticipate  when  he  went  to  work 
on  this  "mixed"  train.  And  the  second  proposition  contained  in 
tlie  instruction  does  not  correctly  declare  the  law  applicable  to 
the  facts  in  this  case.  It  is  not  claimed  that  Leach  received  any 
instructions  respecting^  the  close  proximity  of  the  sides  of  the 
bridge  to  those  of  the  baggage  car.  And,  as  we  have  herein- 
before stated,  he  had  a  right  to  assume  that  the  space  between 
the  baggage  car  and  the  uprights  and  the  braces  of  the  bridges 
was  sufficient  to  enable  him  to  pass  and  repass  along  the  sides 
of  the  car  in  the  performance  of  his  duties  with  reasonable  safety. 
Under  the  law  as  declared  by  the  foregoing  decisions  and  as 
announced  by  the  text-writers,  the  burden  of  inspection  was 
not  on  him  to  ascertain  if  there  were  any  defects  in  the  roadway, 
or  in  the  structure  of  the  bridges,  which  would  tend  to  make  of 
the  service  in  which  he  was  engaged  one  of  extraordinary  dan- 
ger, as  the  foregoing  instruction  asked  for  by  appellant  would 
imply.  The  court  instructed  the  jury  very  elaborately  upon  the 
question  of  negligence,  and  of  the  degree  of  care  required  of  both 
appellant  and  the  deceased,  and  tiie  instructions,  as  a  whole,  were 
as  favorable  to  the  defendant  as  the  facts  in  the  case  war- 
ranted. 

We  find  no  reversible  error  in  the  record.  The  judgment  is 
therefore  affirmed;  the  costs  of  this  appeal  to  be  taxed  against 
appellant. 

Bartch,  C.  J.,  and  Armstrong,  District  Judge,  concur. 


Merrill  et  al,  v.  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Utah,  May  15,  1905.) 
[81   Pac.   Rep.   85.] 

Master  and  Servant — Promulgation  of  Rules — Enforcement — Dele- 
gation of  Duty.* — ^A  master  is  under  a  primary  and  nondelegable 
duty  to  use  ordinary  care  not  only  to  promulgate,  but  also  to  enforce, 
reasonable  rules  and  regulations  for  the  safety  of  his  servants,  when 
the  nature  of  the  work  requires  it;  and  this  duty  is  not  performed 
merely  by  promulgating  the  rules,  and  using  ordinary  care  in  select- 
ing men  to  enforce  them. 

Same — Negligence  of  Fellow  Servant-^Concurrence  with  Master's 
Ncgiigencc.t — The  fact  that  the  negligence  of  a  fellow  servant  con- 
curs with  the  negligence  of  the  master  in  causing  injury  to  a  serv- 
ant does  not  exempt  the  master  from  liability  for  his  negligence. 

Same—Fellow  Servants — ^Tcst  of  Rule. — The  test  of  whether  negli- 
gence is  that  of  the  master  or  of  a  fellow  servant  is  whether  the  neg- 
ligent act  is  a  breach  of  positive  duty  owing  by  the  master  to  the 
servant,  and  does  not  depend  in  any  way  upon  the  grade  of  service  of 
the  fellow  servant. 

*Sec  foot-note  appended  to  Moran  v.  Rockland,  T.  &  C.  St.  Ry. 
(Me.),  12  R.  R.  R.  721,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  721;  foot-note 
appended  to  Hill  v.  Boston  &  M.  R.  R.  (N.  H.),  11  R.  R.  R.  385,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 

tSee  foot-note  appended  to  Illinois  So.  Ry.  Co.  v.  Marshall  (III), 
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Appeal — Consideration  of  Evidence — Directed  Verdicts. — An  appel- 
late court,  in  determining  whether  the  lower  court  should  have  di- 
rected a  verdict  for  appellant,  must  consider  the  evidence  in  the  as- 
pect most  favorable  to  respondent. 

Master  and^  Servant — Failure  to  Enforce  Rules — Negligence — Suffi- 
ciency of  Evidence. — In  an  action  for  the  death  of  a  car  repairer, 
caused  by  kicking  a  string  of  cars  against  the  cars  between  which 
deceased  was  working,  evidence  held  sufficient  to  authorize  a  finding- 
that  the  railroad  had  not  used  ordinary  care  in  establishing  and  en- 
forcing rules  and  regulations  for  the  safety  of  its  servants. 

Same — Primary  Duties — Nonperformance  by  Master — Notice4 — 
Where  a  master  delegates  the  performance  of  his  own  primary  or 
positive  duty  to  another,  notice  to  the  latter  with  respect  to  the  non- 
performance of  such  duty  is,  no  matter  what  his  rank,  notice  to  the 
master. 

Same — Disregard  of  Rules — Inference  of  Master's  Knowledge. — 
Knowledge  by  the  master  of  the  servants*  failure  to  observe  rules 
promulgated  for  their  guidance  may  be  inferred  from  a  common  dis- 
regard for  the  period  of  a  year  of  such  rules  by  the  servants. 

Same — Contributory  Negligence— --Questions  for  Jury. — ^Whether  a 
car  repairer  working  between  cars  in  the  railroad's  yards  was  guilty 
of  negligence  in  not  displaying  a  flag,  or  otherwise  observing  rules 
promulgated  by  the  railroad  to  secure  his  safety,  held,  in  view  of 
evidence  of  a  general  disregard  of  such  rules  by  the  servants  for  the 
period  of  a  year,  a  question  for  the  jury. 

Same — Assumption  of  Risk — Statement  of  Doctrine.§ — While  the 
servant  assumes  the  usual  and  ordinary  risks  incident  to  his  employ- 
ment, he  has  the  right  to  assume  that  the  master  has  used  ordinary 
care  to  perform  his  primary  and  positive  duties,  and  does  not  assume 
the  risks  occasioned  by  the  negligence  of  the  master  in  failing  to 
perform  such  duties,  unless  he  has  actual  or  presumptive  knowledge 
that  such  duties  have  not  been  performed,  and  of  the  risks  arising 
from  that  fact,  and,  with  such  knowledge,  accepts  or  continues  in  his 
employment  without  complaint  or  protest. 

Same — Questions  for  Jury. — Whether  a  car  repairer  working  be- 
tween cars  standing  in  the  yzirds  assumed  the  risk  arising  from  the 
negligence  of  th^  master  in  failing  to  see  that  rules  promulgated  to 
secure  the  safety  of  servants  were  observed,  held,  under  the  evidence, 
a  question  for  the  jury. 

Appeal  from  District  Court,  Salt  Lake  County ;  S.  W.  Stewart. 
Judge. 

Action  by  Ellen  Merrill,  individually  and  as  guardian  ad  litem 
of  Virgil  Merrill  and  another,  against  the  Oregon  Short  Line 
Railroad  Company.  From  a  judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

13  R.  R.  R.  95,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  foot-note  appended 
to  Hicks  V.  Southern  Pac.  Co.  (Utah),  12  R.  R.  R.  332,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  332. 

JSee  foot-notes  appended  to  Havens  v,  Rhode  Island  Sub.  Ry.  Co. 
(R.  I.),  13  R.  R.  R.  549,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 

§See  foot-note  appended  to  Foster  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa),  14  R.  R.  R,  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  538;  Chicago, 
I.  &  L.  Ry.  Co.  V.  Barnes  (Ind.),  14  R.  R.  R.  531,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  531:  Murphy  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 

14  R.  R.  R.  346,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  Foster  v.  New 
York,  etc.,  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas.,  X. 
S.,  343;  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R.  R.  R,  331,  37 
Am.  &  Eng.  R,  Cas.,  N.  S.,  331;  Shaw  v,  Manchester  St.  Ry.  (N.  H.), 
14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 
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P.  L,  Williams  and  Geo,  H,  Smith,  for  appellant. 
Rogers  &  Street  and  L.  IV,  Lockhart,  for  respondents. 

Straltp.  J.  1.  Respondents  had  judpnent  against  appellants 
for  negligently  causing  the  death  of  William  A.  Merrill,  the 
husband  and  father  of  respondents.  Among  other  things,  it  was 
alleged  in  the  complaint  that  the  deceased  was  in  the  employ 
of  the  appellant  as  a  car  repairer  at  its  yard  in  Pocatello,  Idaho, 
and  was  directed  to  make  repairs  on  one  of  its  cars  in  a  string 
or  train  of  cars  standing  upon  one  of  its  tracks  in  said  yard ;  that 
the  appellant  had  negligently  failed  to  promulgate  and  enforce 
rules  and  regulations  concerning  the  displaying  of  flags  when 
car  repairers  were  betw^een  or  under  cars  making  repairs,  and  at 
such  time  forbidding  coupling  onto  or  moving  the  said  cars; 
that  whilst  the  deceased  was  between  two  of  said  cars  the  ap- 
pellant, without  notice  or  warning  to  the  deceased,  negligently 
backed  and  kicked  a  string  of  cars  against  the  cars  on  which  the 
deceased  was  making  repairs,  thereby  moving  them  and  so  in- 
juring him  that  he  died.  The  answer  contained  a  general  denial 
as  to  all  of  the  alleged  acts  of  negligence,  and  alleged  negligence 
of  a  fellow  servant,  contributory  negligence  of  the  deceased, 
and  that  his  death  was  caused  from  a  usual  and  ordinary  risk 
01  his  emplo\Tiient. 

2.  The  evidence  on  behalf  of  respondents,  so  far  as  material 
to  the  assigned  errors,  tends  to  show:  That  there  were  ten 
tracks  running  parallel  with  each  other  in  the  yard,  which  was 
about  three-quarters  of  a  mile  long.  The  yard  was  used  for 
holding,  breaking,  and  the  making  up  of  trains,  and  a  great 
deal  of  switching  was  done  there.  All  trains,  both  passenger 
and  freight,  were  stopped  and  looked  over,  and,  if  any  light  re- 
pairs were  necessary,  they  were  made  there.  The  deceased  was 
a  member  of  a  crew  of  car  repairers,  over  which  there  was  a 
foreman.  There  was  a  switch  crew  switching  in  the  yard,  over 
which  there  was  also  a  foreman.  There  was  also  a  yard  master 
and  a  general  foreman  of  the  car  shops.  The  deceased  was 
between  two  cars  of  a  string  of  four  or  five  cars  standing  on 
track  No.  6,  repairing  a  coupler.  He  was  working  alone.  There 
was  no  system  of  signaling  or  warning  used  by  appellant  to  make 
blown  that  car  repairers  were  under  or  between  cars  while 
niaking  repairs,  standing  upon  the  track  in  the  yard.  There 
were  no  flags  or  other  signals  displayed  on  the  cars  where  the 
deceased  was  at  work.  Appellant  had  not  furnished  flags  for 
such  purpose.  Light  repairs  would  be  made  while  the  switchman 
were  rearranging  the  cars,  and  between  the  times  the  cars  would 
be  switched  and  moved  about.  The  men  were  not  in  the  habit 
oi  Msing  flags  to  protect  themselves  when  making  repairs.  Wlien 
there  were  two  men  working  together,  one  would  look  out  while 
the  other  made  the  repairs.     When  a  repairer   was   alone,   lie 

looked  out  for  himself  and  took  his  own  chances.  About  a  year 
prior  to  the  accident,  appellant  and  the  men  were  in  the  habit  of 

usin^  flags,  and  when  a  train  came  into  the  yard  the  inspectors 
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and  repairers  were  in  the  habit  of  putting  a  flag  at  each  end,  and 
then  the  inspection  would  be  made.  About  a  year  prior  to  the 
accident,  complaint  was  made  by  the  yard  master  to  the  foreman 
of  the  inspection  and  repair  crew  that  such  method  held  the 
cars  too  long,  and  prevented  needed  switching  and  making  up 
of  trains  in  the  yard,  and  the  yard  master  stated  to  the  foreman 
that  the  flags  would  have  to  be  taken  off  as  quick  as  the  inspec- 
tion was  done,  and  that  the  work  would  have  to  be  done  after- 
wards. After  that  the  repairers  would  work  between  the  cars 
without  a  flag.  The  deceased  was  in  the  employ  of  appellant, 
engaged  at  this  work  in  its  yard,  a  little  over  a  month.  Whilst 
he  was  at  work  between  two  of  said  cars  a  string  of  about  twenty- 
four  cars  in  the  process  of  switching  were  kicked  and  run  down 
upon  the  track,  and  against  the  cars  where  the  deceased  was  at 
work,  thereby  injuring  him  so  that  he  died.  The  cars  would 
not  have  been  kicked  down  and  run  against  the  other  cars,  had  a 
flag  or  some  other  danger  signal  been  displayed  about  or  upon 
them.  The  above,  of  course,  is  a  statement  of  that  portion 
of  the  evidence  most  favorable  to  the  respondents.  Appellant  in- 
troduced evidence  showing  that  it  had  not  only  established  and 
promulgated  rules  and  regulations  concerning  the  displaying  of 
flags  under  said  circumstances,  but  that  it  had  also  enforced 
such  rules ;  that  at  the  time  of  the  accident,  and  for  a  long  time 
prior  thereto,  it  had  promulgated  and  enforced  a  rule  (No.  26)  : 
"A  blue  flag  by  day  and  a  blue  light  by  night  displayed  at  one 
or  both  ends  of  an  engine,  car  or  train  indicates  that  workmen 
are  under  or  about  it.  When  thus  protected  it  must  not  be 
coupled  to  or  moved.  Workmen  will  display  the  blue  signals 
and  the  same  workmen  are  alone  authorized  to  remove  them. 
Other  cars  must  not  be  placed  on  the  same  track  so  as  to  inter- 
cept the  view  of  the  blue  signals  without  first  notifying  the 
workmen."  Another  rule:  "When  inspecting  and  repairing 
cars  which  they  do  not  wish  moved,  they  must  protect  themselves 
by  placing  conspicuously  a  blue  signal  on  both  ends  of  the  car,  as 
provided  in  rule  26,  and  when  necessary  to  make  repairs  on  a 
car  in  a  train,  they  must  place  blue  signals  on  both  ends  of  the 
train  before  commencing  work.  If  an  engine  is  attached  to  it, 
they  will  place  a  blue  signal  upon  the  engine  where  it  can  be 
plainly  seen  by  the  engineman  and  fireman."  It  introduced  evi- 
dence showing  it  had  furnished  and  had  on  hand  an  ample  supply 
of  flags  for  such  purpose,  and  that  there  was  no  disregard  of  the 
use  of  them,  but  that  they  were  generally  used  and  displayed  b}' 
the  repair  men  when  inspecting  and  making  repairs,  in  accord- 
ance with,  and  as  it  was  their  duty  to  do  under  the  said  rules. 

3.  The  court  charged  the  jury  that  respondents'  rights  to  re- 
cover in  the  action  were  to  be  determined  by  the  law  of  the  state 
of  Idaho,  and  charged,  under  such  law,  that  the  foreman  of  the 
repair  or  inspecting  crew,  the  foreman  of  the  switching  crew, 
and  all  other  persons  at  work  in  and  about  the  yard  were  fellow 
servants  with  the  deceased,  and  that  appellant  was  not  liable  for 
any  negligence  of  either  said  foremen  or  said  persons.    But  the 
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court  further  charg^ed  that  if  the  appellant  was  nej^ligent,  as  al- 
lied in  the  complaint,  in  respect  to  promulgfating  and  enforcing* 
mles  and  reflations,  and  the  deceased  did  not  know  of  such 
negligence,  and  if  the  negligence  of  appellant  combined  and 
concurred  with  the  negligence  of  a  fellow  servant,  and  if  such 
negligence  of  the  appellant  was  a  proximate  cause  of  the  in- 
iur>'  and  death  of  the  deceased,  it  would  be  liable.  The  court 
fully  charged  the  jury  as  to  their  determination  when  and 
under  what  circumstances  rules  were  required,  and  as  to  the 
duties  of  appellant  in  promulgating  and  enforcing  them,  and,  if 
ordinary  care  in  these  respects  had  been  used,  its  duty  was  dis- 
charged, "even  though  it  has  failed  in  its  efforts  to  secure  obedi- 
ence or  observation  of  the  rules.  If,  after  performing  this  duty, 
the  rules  are  violated  or  not  enforced  by  the  fellow  servants," 
and  injury  is  occasioned  as  a  result  thereof,  appellant  was  not 
liable.  The  court  also  fully  charged  as  to  contributory  negli- 
gence, and,  among  other  things,  that  it  was  the  duty  of  the  de- 
ceased to  use  "ordinary  care  to  acquaint  himself  with  the  rules 
and  regulations  of  his  employer,  to  familiarize  himself  with  the 
methods  employed  by  the  employer  in  the  performance  and  con- 
duct of  his  business,  and  to  guard  and  protect  himself  against 
injury  that  might  arise  from  the  way  the  business  was  being 
conducted  and  managed.  The  servant  must  exercise  the  same 
degree  of  care  for  his  own  safety  and  protection  as  the  master  is 
required  to  observe  towards  his  employees,  in  providing  for 
Aeir  safety  and  guarding  against  their  injury,"  and,  if  the  de- 
ceased did  not  do  these  things,  respondents  could  not  recover. 
The  court  also  charged  that  the  deceased  assumed  the  usual  and 
ordinary  risks  incident  to  his  employment,  the  usual  and  ordinary 
risks  arising  from  the  manner  in  which  the  business  in  which  the 
deceased  took  part  was  managed  and  conducted,  the  risks  or 
hazards  known  to  him,  or  which  were  open  and  obvious,  or 
which,  in  the  exercise  of  ordinary  care,  would  have  been  known 
to  him,  and  that  appellant  was  not  liable  for  an  injury  resulting 
from  anv  such  risks. 

4.  The  principal  assigned  error,  and  the  only  one  discussed  in 
the  brief,  relates  to  the  refusal  of  the  court  to  give  appellant's 
request  to  direct  a  verdict  for  it.  This  is  claimed  upon  the 
grounds  that  there  was  no  negligence  shown  upon  the  part  of 
appellant,  for  that  it  had  promulgated  rules  and  regulations  cal- 
culated to  secure  the  safety  of  its  employees,  had  flags  on  hand^ 
and,  if  the  rules  and  regulations  were  not  carried  out,  such  fail- 
ure, if  it  amounted  to  negligence,  was  that  of  a  fellow  servant. 
That  is  to  say,  the  master  has  performed  his  full  duty  by  framing- 
and  promulgating  rules,  and  "exercising  care  to  enforce  the 
rules  by  the  selection  of  reasonably  competent  persons  to  per- 
form the  work,"  and  that  appellant  is  not  liable  for  a  failure  to 
carry  out  the  methods  as  prescribed.  It  is  also  claimed  that 
the  deceased  was  guilty  of  negligence  in  not  displaying  a  flag, 
and  that  the  danger  was  a  usual  and  ordinary  risk  incident  to 
the  employment,  and  was  therefore  assumed  by  him.    Appellant, 

19  R  R  R-15 


226         Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Merrill  v.  Oregon  Short  Liae  R.  Co 

with  great  care  and  at  some  lengfth,  discussed  the  question,  and 
cited  numerous  authorities  to  the  effect  that  under  the  law  and 
the  decisions  of  the  state  of  Idaho  the  foreman  of  the  car  re- 
pairers, and  switch  crews,  and  all  persons  in  the  yard,  regfardless 
as  to  whether  they  were  foreman  or  yard  master,  were  fellow 
servants  with  the  deceased.  To  this  contention  it  is  quite  suffi- 
cient to  say  that  the  trial  court  so  held  with  appellant,  and  so 
charged  the  jury.  The  important  question,  therefore,  is  whether 
the  negligence,  if  any  there  was,  causing  the  injury  and  death  of 
the  deceased,  arose  and  grew  out  of  a  failure  to  perform  some 
primary  or  positive  duty  which  appellant,  as  master,  owed  the 
deceased,  or  whether  it  arose  out  of  some  mere  negligent  act  of  a 
person  or  persons  about  the  yard,  held  to  be  fellow  servants,  in- 
cluding the  said  foremen  and  yard  master,  or  whether  there 
was  any  negligence  upon  the  part  of  the  appellant  with  respect 
to  its  primary  or  positive  duties,  combining  and  concurring  with 
the  negligence  of  a  fellow  servant  as  a  proximate  cause  of  the 
injury  and  death. 

It  must  be  conceded  it  is  settled  law  that  among  the  primary 
and  positive  duties  of  the  master,  owing  his  servant,  is  the  one 
of  using  ordinary  care  to  promulgate  and  enforce  reasonable 
rules  and  regulations  for  the  safety  of  his  servants,  when  the 
nature  of  the  business  or  the  work  requires  it,  and  that  this  duty 
is  nondelegable.  And  it  also  is  well-settled  law  that,  where  the 
negligence  of  the  master  and  that  of  a  fellow  servant  together 
produce  injury,  the  master  is  liable  therefor  on.  the  ground  of 
concurring  negligence;  that  the  mere  fact  of  a  concurrence  of 
one  who  stands  in  the  relation  of  a  fellow  servant  to  the  one 
receiving  the  injury  does  not  exonerate  the  master  from  his 
original  fault.  The  primary  duty  here  resting  upon  appellant 
^as  not  only  to  use  ordinary  care  to  promulgate  rules,  but  also 
to  use  ordinary  care  to  enforce  them.  The  doctrine  which  ap- 
pellant here  invokes — that  the  master's  duty  was  performed  when 
Tie  promulgated  rules,  and  used  ordinary  care  in  selecting  men 
to  enforce  them — cannot  obtain.  For  the  care  with  respect  to 
«en forcing  the  rules  is  just  as  much  a  primary  and  nondelegable 
duty  as  is  the  one  of  promulgating  rules  or  of  furnishing  a  safe 
place  or  appliance.  "An  employer  does  not  discharge  his  whole 
duty  by  merely  framing  and  promulgating  proper  rules  for  the 
conduct  of  his  business  and  the  guidance  and  control  of  his 
servants.  He  is  also  under  the  obligation  of  enforcing  the  rules 
in  so  far  as  that  result  can  be  attained  by  exercising  a  reasonably 
careful  super/ision  over  his  business  and  his  servants.  In  other 
words,  a  master's  duty  does  not  end  with  prescribing  rules  cal- 
culated to  secure  the  safety  of  his  employees.  It  is  equally 
binding  on  him  honestly  and  faithfully  to  require  their  observ- 
ance."   Labatt,  Mast.  &  Serv.  §  214. 

Independent  of  some  statute  defining  "fellow  servant"  (there 
is  none  in  Idaho),  the  test  established  by  the  Supreme  Court  of 
the  United  States  and  those  courts  not  following  the  superior 
servant  doctrine,  of  which  Idaho  is  one,  as  to  when  negligence 
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is  that  of  the  master  or  of  a  fellow  servant,  is  whether  the  negli- 
gent act  is  a  breach  of  positive  duty  owing^  by  the  master  to  his 
servant  If  it  is,  then  neg^ligence  in  the  act  is  the  neg^lig^ence  of 
the  master.  In  such  case  the  liability  of  the  master  is  not  made 
to  depend  in  any  manner  upon  the  g^rade  of  service  of  a  co-em- 
ployee, but  upon  the  character  of  the  act  itself.  If,  instead  of 
personally  performing  his  obligations  with  respect  to  his  primary 
and  positive  duties,  the  master  engages  another  to  do  them  for 
hhn,  he  is  liable  for  the  neglect  of  that  other,  which  in  such  case 
is  not  the  neglect  of  a  fellow  servant,  no  matter  what  his  position 
a*"  to  other  matters,  but  is  the  neglect  of  the  master  to  do  those 
things  which  it  is  the  duty  of  the  master  to  perform  as  such. 
Cent.  R.  Co.  z\  Keegan,  160  U.  S.  264,  1*  Sup.  Ct.  269,  40 
L.  Ed.  418 ;  North  Pac.  R.  Co.  v.  Peterson,  162  U.  S.  353,  16 
Sup.  Ct.  843,  40  L.  Ed.  994;  B.  &  O.  R.  R.  v.  Baugh,  149  U.  S. 
368. 13  Sup.  Ct.  914,  37  L.  Ed.  772 ;  New  Eng.  R.  Co.  v.  Conroy, 
175  U.  S.  344,  20  Sup.  Ct.  85,  44  L.  Ed.  181 ;  Hough  r.  Ry.  Co., 
lOO  U.  S.  213,  25  L.  Ed.  612;  N.  P.  R.  R.  v.  Herbert,  116  U.  S. 
612.  6  Sup.  Ct.  590,  29  L.  Ed.  755 ;  Pool  v.  R.  R.,  20  Utah  210, 
5^'  Pac.  326.  We  think  this  doctrine,  in  substance  and  effect, 
i?  recognized  by  the  Supreme  Court  of  Idaho,  the  state  where 
the  acts  complained  of  occurred.  Harvey  v.  Min.  Co.,  3  Idaho, 
510,  31  Pac.  819. 

It  is  quite  true,  when  the  evidence  of  appellant  is  considered,  it 
allows  that  appellant  established  and  promulgated  sufficient  and 
proper  rules  and  regulations,  used  ordinary  care  to,  and  did, 
enforce  them,  furnished  and  kept  on  hand  sufficient  and  necessary 
fci^s  for  such  purpose,  and  that  by  yielding  obedience  to  such 
rules  the  safety  of  the  deceased  was  reasonably  and  properly 
protected  and  guarded,  and  that  his  injury  and  death  were  the 
result  either  from  his  failure  and  neglect  to  display  flags  whilst 
between  the  cars,  or  from  some  omission  or  commission  of  the 
inen  about  the  yard  in  not  properly  obeying  or  observing  the 
rules.    But  in  considering  whether  the  court  should  have  directed 
a  verdict  for  appellant,  we  must  look  to  that  evidence  in  the 
rtcord  which  is  most  favorable  to  the  respondents;  and,  when 
the  truth  of  such  testimony  is  assumed,  quite  a  different  state  of 
facts  is  made  to  appear.    We  think  the  evidence  on  behalf  of  re- 
spondents was  quite  sufficient  to  submit  to  the  jury  the  question 
ar  to  whether  appellant  used  ordinary  care,  not  so  much,  prob- 
ably, in  establishing  and  promulgating  rules  and  regulations,  but 
particularly  in  using  ordinary  care  to  enforce  them,  and  in  fur- 
ashing  and  providing  flags.     There  was  some  evidence  which 
tended  to  show  that  flags  had  not  been  furnished  and  provided 
by  the  appellant,  and  that  there  was  no  system  of  signaling  or 
warning  used  by  appellant  to  make  known  when  car  repairers 
vere  under  or  between  cars,  making  repairs,  and  that  repairs 
were  made  between  the  times  when  the  cars  would  be  switched 
and  moved  about,  and  that  it  was  the  practice  and  custom  not  to 
^se  flag^s,  and  such  practice  continued  for  a  year  prior  to  the 
accident,  and,  though  rules  and  regulations  had  been  established 
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and  promulgated,  they  were  abandoned,  or  so  generall^r  and 
habitually  disregarded,  from  which  it  could  be  presumed  com- 
pliance therewith  was  not  exacted,  but  was  waived.  The  truth 
and  the  weight  of  this  testimony  were  for  the  jury,  which,  if 
believed  by  them,  was  sufficient  to  find  that  ordinary  care  had 
not  been  used  by  the  appellant  in  either  establishing  or  in  en- 
forcing; rules  and  regulations  for  the  safety  of  its  servants.  And 
as  this  duty. was  a  primary  one,  and  one  which  could  in  no  way 
be  deleg^ated  so  as  to  relieve  appellant  from  responsibility,  there- 
fore any  neg^lig^ence  in  the  failure  to  perform  or  in  the  manner 
of  performing;  it  was  appellant's  negligence,  for  which  it  is  liable. 

The  contention  made  that  it  was  not  shown  appellant,  through 
any  officer  or  agent  standing  in  the  place  of  the  master,  had 
notice  or  knowledge  that  the  rule  was  disregarded,  and  that  notice 
to  or  knowledge  of  the  foreman  or  yard  master  was  not  its 
knowledge,  cannot  prevail,  and  is  fully  answered  by  the  following- 
cases  and  those  already  cited:  North.  P.  R.  Co.  v,  Babcock, 
154  U.  S.  200,  14  Sup.  Ct.  978,  38  L.  Ed.  958 ;  Hough  v.  Ry.  Co., 
100  U.  S.  213,  23  L.  Ed.  612.  The  knowledge  of  appellant  is  not 
charged  by  virtue 'of  these  men  being  foremen,  but  from  the  fact, 
as  shown  by  the  evidence,  to  them  or  some  of  them  was  delegated 
the  duty  to  discharge  a  primary  duty  of  appellant — of  enforcing- 
the  rules.  And  when  a  master,  instead  of  performing  his  primary 
or  positive  duty  himself,  delegates  it  to  another,  then,  no  matter 
what  the  rank  of  such  other  is,  whether  high  or  low,  notice 
to  him  and  his  knowledge  with  respect  to  such  matters  is  notice 
t')  and  knowledge  of  the  master.  Besides,  if  true,  as  testified  to 
by  a  witness,  that  for  a  year  it  was  common  practice  to  disregard 
the  rule,  knowledge  on  the  part  of  the  appellant  may  be  inferred 
therefrom. 

It  is  further  urged  that  the  deceased  was  guilty  of  negligence, 
because  of  his  failure  to  display  a  flag  before  going  between  the 
cars  to  make  the  repairs.  It  is  true,  if  appellant  had  established 
the  said  rule  with  respect  to  displaying  a  flag,  and  that  the 
deceased  knew  there  was  such  a  rule,  and  that  such  rule  was  not 
generally  or  habitually  disregarded,  and  not  abandoned,  but  rea- 
sonably enforced,  and  that  appellant  furnished  flags  for  such 
purpose,  and  that  the  deceased  failed  to  display  the  flag  as  re- 
quired by  the  rule,  and  that  such  failure  contributed  to  his  in- 
jury, clearly  respondents  were  not  entitled  to  recover.  But  there 
is  evidence  in  the  record  to  show  that  appellant  had  not  furnished 
or  provided  flags  for  such  purpose  during  the  time  that  de- 
ceased was  employed  at  and  about  the  yard,  and  for  a  year  prior 
thereto,  and  that  car  repairers  during  said  time  were  not  in  the 
habit  of  using  flags  when  making  repairs  in  the  yard.  And  ap- 
pellant cannot  well  say — ^much  less  can  we,  as  matter  of  law, 
say — the  deceased  was  guilty  of  negligence  in  not  using  and 
displaying  a  flag,  when  it  was  not  provided  or  furnished  him. 
And  because  there  was  evidence  in  the  record  showing  tl^ough 
rules  and  regulations  had  been  established  and  promulgated,  yet 
for  a  year  prior  to  the  accident  they  were  generally  disregarded. 
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under  circumstances  from  which  it  could  be  presumed  appellant 
knowingly  permitted  such  disregard,  or  approved  it,  without 
attempting^  to  enforce  the  rules,  we  think  it  was  a  question  for  the 
jun-  to  determine  whether  the  deceased  was  or  was  not  guilty 
of  negligence  in  not  displaying  a  flag  or  not  observing  the  rules. 
Pool  r.  R.  Co..  20  Utah,  210,  58  Pac.  326;  Boyle  v.  R.  R.,  25 
Ufah,  420,  71  Pac.  988;  Wright  v.  R.  R.,  14  Utah,  383,  46  Pac. 
374. 

It  is  further  claimed  that  deceased  assumed  the  risk.  It  is  true, 
the  servant  assumes  the  usual  and  ordinary  risks  incident  to  his 
employment.    But  with  the  exception  hereinafter  stated,  he  does 
not  assume  the  danger  and  perils  occasioned  through  the  neg- 
ligence of  his  employer.    **It  is  true  that,  when  the  plaintiff  en- 
tered the  emplo3mient  of  the  defendant  as  switchman  in  the  yards 
ar  Carlin,  he  assumed  the  perils  and  risks  ordinarily  incident  to 
such  employment,  including  the  hazards  which  observation  would 
bring  to  his  knowledge;  but  he  did  not  assume  the  perils  occa- 
sioned  through   the  negligence   of  his  employer."     Wright  v. 
R.  R.,  14  Utah,  392,  46  Pac.  374 ;  Pool  v.  R.  R.,  20  Utah,  216, 
58  Pac.  326.     In  entering  his  employment  the  servant  has  the 
nght  to  assume  that  the  master  has  used  ordinary  care  with  re- 
spect to  the  performance  of  his  primary  and  positive  duties,  and 
the  servant  does  not  assume  the  perils  and  risks  occasioned  by 
the  negligence  of  the  master  in  his  failure  to  perform  these  duties, 
unless  the  servant  has  actual  or  presumptive  knowledge  that  these 
duties  have  not  been  performed,  and  the  perils  and  risks  arising 
therefrom,  and  to  which  he  is  exposed,  are  known  to  him,  or 
are  so  obvious  that  knowledge  may  be  presumed,  and,  with  such 
knowledge,  he  accepted  or  continued  in  his  employment  without 
complaint  or  protest.    "The  servant  has  the  right  to  assume  that 
the  master  has  used  due  diligence  to  provide  suitable  appliances 
in  the  operation  of  his  business,  and  he  does  not  assume  the  risk 
of  the  employer's  negligence  in  performing  such  duties.     The 
employee  is  not  obliged  to  pass  judgment  upon  the  employer's 
methods  of  transacting  his  business,  but  may  assume  that  reason- 
able care  will  be  used  in  furnishing  the  appliances  necessary  for 
its  operation.    This  rule  is  subject  to  the  exception  that  where  a 
defect  is  known  to  the  employee,  or  is  so  patent  as  to  be  readily 
observed  by  him,  he  cannot  continue  to  use  the  defective  ap- 
paratus in  the  face  of  knowledge  and  without  objection,  without 
assuming  the  hazard  incident  to  such  a  situation.    In  other  words, 
if  he  knows  of  a  defect,  or  it  is  so  plainly  observable  that  he  may 
be  presumed  to  know  of  it,  and  continues  in  the  master's  employ 
without  objection,  he  is  taken  to  have  made  his  election  to  con- 
tinue in  the  employ  of  the  master,  notwithstanding  the  defect,  and 
in  such  case  cannot  recover."    R.  Co.  v.  McDade,  191  U.  S.  68, 
24  Sup.  Ct-  24,  48  L.  Ed.  96.     After  stating  the  general  rule 
again,  it  was  said :     '*But  no  reason  can  be  found  for,  and  no 
authority  exists  supporting,    the    contention  that  an  employee, 
eitfier  from  his  knowledge  of  the  employer's  methods  of  business, 
or  from  a  failure  to  use  ordinar\'  care  to  ascertain  such  methods. 
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subjects  himself  to  the  risks  of  appliances  being  furnished  which 
contain  defects  that  might  have  been  discovered  by  reasonable 
inspection.  The  employer,  on  the  one  hand,  may  rely  on  the 
fact  that  his  employee  assumes  the  risks  usually  incident  to  the 
employment.  The  employee,  on  the  other  hand,  has  the  right  to 
rest  on  the  assumption  that  appliances  furnished  are  free  from 
defects  discoverable  by  proper  inspection,  and  is  not  submitted 
to  the  danger  of  using  appliances  containing  such  defects  because 
of  his  knowledge  of  the  general  methods  adopted  by  the  em- 
ployer in  carrying  on  his  business,  or  because  by  ordinary  care 
he  might  have  known  of  the  methods,  and  inferred  therefrom 
that  danger  of  unsafe  appliances  might  arise.  The  employee  is 
not  compelled  to  pass  judgment  on  the  employer's  methods  of 
business,  or  to  conclude  as  to  their  adequacy.  *  *  *  In  as- 
suming the  risks  of  the  particular  service  in  which  he  engages, 
the  employee  may  legally  assume  that  the  employer,  by  whatever 
rule  he  elects  to  conduct  his  business,  will  fulfill  his  legal  duty  by 
making  reasonable  efforts  to  furnish  appliances  reasonably  safe 
for  the  purposes  for  which  they  are  intended;  and,  whilst  this 
does  not  justify  an  employee  in  using  an  appliance  which  he 
knows  to  be  defective,  or  relieve  him  from  observing  patent  de- 
fects therein,  it  obviously  does  not  compel  him  to  know  or  inves- 
tigate the  employer's  modes  of  business,  under  the  penalty,  if 
he  does  not  do  so,  of  taking  the  risk  of  the  employer's  fault  in 
furnishing  him  unsafe  appliances."  Ry.  v,  Archibald,  170  U.  S. 
671,  18  Sup.  Ct.  777,  42  L.  Ed.  1188. 

Tested  by  these  principles,  we  cannot  say,  as  matter  of  law, 
that  the  deceased  assumed  the  risk  of  the  peril  and  danger  to 
which  he  was  exposed  and  which  caused  his  injury,  but  we  think 
it  was  a  question  of  fact  to  be  submitted  to  the  jury ;  and  the  law 
with  respect  thereto,  we  think,  was  stated  more  favorably  to  the 
appellant  than  it  had  a  right  to  ask.  Here  was  evidence  to  show 
that  the  peril  to  which  the  deceased  was  exposed  was  occasioned 
through  the  want  of  ordinary  care  by  appellant,  either  in  not 
promulgating  a  proper  rule,  or  by  not  using  ordinary  care  in 
enforcing  it,  which,  of  course,  was  its  negligence. 

The  point  now  is,  did  the  deceased  have  knowledge,  either 
actual  or  presumptive,  that  the  nature  of  the  business  was  such 
as  to  require  rules  and  regulations ;  whether  rules  had  been  pro- 
mulgated; if  promulgated,  what  was  his  knowledge  with  respect 
to  the  disregard  or  waiver  or  abandonment  of  the  rules;  what 
was  his  knowledge  with  respect  to  the  perils  occasioned  thereby ; 
his  knowledge  as  to  the  condition  of  the  premises,  the  things 
then  being  done  or  about  to  be  done,  the  nature  and  character 
of  the  work  then  being  performed  about  the  yard,  all  to  be  con- 
sidered in  connection  with  what  he  was  doing  himself,  and  from 
all  of  which  his  peril  arose;  and  how  manifest  and  obvious  this 
peril  was  made  to  appear  or  his  perilous  situation  disclosed.  His 
knowledge  of  these  matters  does  not  rest  upon  any  direct  evi- 
dence in  the  case,  but  it  is  to  be  gathered  and  deduced  from  the 
length  of  time  he  was  employed  about  the  yard,  the  nature  and 
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diaracter  of  his  work,  his  conduct  with  respect  thereto,  his -ex- 
perience and  familiarity  therewith,  the  condition  and  situation  of 
the  premises,  the  nature  and  character  of  the  work  and  the  thing^s 
there    done;  and  from  all  the  facts  and  circumstances  bearing^ 
upon  the  question,  and  tending  to  show  knowledge  of  his  peril, 
or  the  lack  of  it.     It  is  apparent  what  knowledge  the  deceased 
had,  either  actual  or  presumptive,  with  respect  to  these  matters, 
was  a  question  of  fact.    Furthermore,  it  is  the  law  that  a  servant 
has  the  rig^ht  to  assume  that  the  master  has  used  ordinary  care 
m  the  discharge  of  his  duties,  and  that  "the  employee  is  not 
obliged  to  pass  judgment  upon  the  employer's  method  of  trans- 
acting his  business,"  and  he  may  rest  upon  the  presumption  that 
the  master  has  done  his  duty,  until,  of  course,  he  has  knowledge, 
either  actual  or  presumptive,  that  such  duty  has  not  been  per- 
formed, and  he  knows  the  danger,  and  the  peril  to  which  he  is 
exposed  from  the  want  or  manner  of  discharging  it,  or  that  the 
peril  therefrom  is  so  obvious  that  knowledge  may  be  presumed. 
If  appellant  here  was  negligent  with  respect  to  its  duties,  we 
cannot  say,  as  matter  of  law,  that  the  deceased  was  called  upon 
to  pass  judgment  upon  the  manner  and  method  in  which  appel- 
lant was  conducting  its  business,  as  is  shown  by  the  evidence  on 
behalf  of  respondents,  and  that  he   had  knowledge  that  such 
method  was  improper  or  inadequate,  and  that  he  knew  the  perils 
arising  therefrom,  and  to  which  he  was  exposed,  and  that  he, 
with  such  knowledge,  accepted  or  continued  in  his  employment. 
We  think  it  was  a  question  of  fact  for  the  jury.    What  was  said 
upon  this  question  in  the  Pool  Case  equally  well  applies  here. 
Our  conclusion,  therefore,  is,  whether  the  nature  and  character 
of  the  work  and  business  were  such  as  to  require  appellant,  in 
the  exercise  of  ordinary  care,  to  promulgate  and  enforce  rules 
and  regulations,  and  as  to  .whether  its  duty  in  these  respects  was 
performed  with  ordinary  care ;  whether  the  injury  and  death  were 
the  result  of  such  want  of  care,  or  of  a  negligent  act  of  a  fellow 
servant,  or  of  a  concurrence  and  combination  of  both;  whether 
tiie  deceased  himself  was  guilty  of  negligence,  or  whether  he  as- 
sumed the  risk — were,  under  the  circumstances  of  the  case,  all 
questions  of  fact  to  be  submitted  to  the  jury.     Upon  all  these 
matters  the  charge  of  the  court  was  quite  full,  and  on  some  of 
tbem  stating  the  law  more  strongly  for  appellant  than  many  of 
the  authorities  seem  to  indicate. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

Bartch,  C.  J.,  and  McCarty,  J.,  concur. 
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Graham  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  26,  1905.) 
[103  N.  W.  Rep.  714.] 

Injury  to  Railroad  Employee — Contributory  Negligence.* — ^When  a 
yardmaster,  in  the  discharge  of  his  duties,  is  required  to  occupy  places 
of  danger,  he  may,  in  regulating  his  conduct,  rely  upon  the  custom  of 
the  railway  company  in  the  movement  of  its  trains  and  engines. 

Held,  under  the  circumstances  of  this  case,  the  plaintiff's  intestate 
was  not,  as  a  matter  of  law  guilty  of  contributory  negligence,  or  as- 
sumed the  risks  of  working  at  the  place. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  Charles  M. 
Pond,  Judge. 

Action  by  Grace  Mary  Graham,  administratrix  of  Robert  H. 
Graham,  ag^ainst  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Verdict  for  plaintiff.  From  an  order  deny- 
ing^ judgment  notwithstanding  the  verdict,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Alfred  H,  Bright,  for  appellant. 

Frank  D.  Larrabee  and  Mathias  Baldwin,  for  respondent. 

Lewis,  J.  Defendant  company,  as  lessee,  had  the  right  to  use 
certain  of  the  Northern  Pacific  Railway  Company's  tracks  in 
Minneapolis.  In  that  portion  of  the  company's  yards  involved 
in  this  case  there  was  a  certain  switch  shanty,  a  one-story  build- 
ing, 12x36  feet,  for  the  use  and  benefit  of  yardmasters  and  switch- 
men, located  south  of  the  main  tracks,  and  about  500  feet  east  of 
the  roundhouse,  the  north  side  of  which  was  about  5  feet  south 
from  the  southerly  rail  of  the  east-bound  main  line  track.  Be- 
tween the  building  and  the  track  was  a  platform  about  4  feet 
wide,  upon  which,  standing  against  the  building,  with  the  excep- 
tion of  the  westerly  portion,  was  a  bench  about  16  inches  wide. 
The  building  consisted  of  a  west  and  east  room ;  the  former  open- 
ing upon  the  platform  by  a  door  facing  the  track,  and  the  latter 
upon  the  platform  at  the  east  end  of  the  building.  The  two  main 
line  tracks  are  connected  with  other  tracks  by  means  of  switches 
both  to  the  east  and  west,  and  during  the  time  in  question,  at  a 
distance  of  about  90  feet  west  from  the  west  end  of  the  switch 
shanty,  at  a  point  where  another  track  crossed  the  east-bound 
main  line  track,  was  a  switch  tended  by  a  switchman.  Several 
hundred  feet  east  of  the  switch  shanty  were  other  tracks  leading 
to  the  main  track  in  question,  and  switches  connecting  therewith. 
What  is  known  as  the  "Plymouth  Avenue  Bridge"  was  located 
several  hundred  feet  west,  and  the  coal  shed  was  on  the  south 

*As  to  the  right  of  an  employee  to  rely  on  his  master's  performance 
of  duties  owing  to  him,  see  foot-notes  appended  to  McCabe  v.  Mon- 
tana Cent.  Ry.  Co.  (Mont.),  13  R.  R.  R.  564,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  564,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected. 
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side  of  the  main  tracks,  and  the  east  end  of  it  was  in  the  neigh- 
borhood of  700  feet  west  of  the  west  end  of  the  switch  shanty. 
It  ^-as  conclusively  shown  that  defendant  company  had  for  a 
lon^  time  been  in  the  habit  of  running  its  passenger  locomotive 
^sterly  every  evening  about  S  o'clock  on  the  east-bound  main 
line  track,  next  to  the  switch  shanty,  from  the  general  yard  to 
the    Milwaukee  station,   to  take   out  the  east-bound   passenger 
train,  and  that  all  trains  and  locomotives  of  the  Northern  Pacific 
Company  coming  into  the  city  from  the  west  also  came  in  over 
the  main  line  on  the  same  track.    Plaintiff's  intestate,  Robert  H. 
Graham,   was  employed  by  the  Northern   Pacific  Company  as 
assistant  yardmaster,  in  which  capacity  he  served  at  the  place 
involved  for  a  number  of  years.    The  platform  in  front  of  the 
switch  shanty  was  a  perilous  place,  because  the  pilot  beam  on 
the  engines  extended  over  the  platform,  leaving  only  about  two 
feet  of  clearance  between  it  and  the  wall  of  the  building.    About 
5  o'clock  in  the  afternoon  of  February  3,  1904,  Mr.  Graham,  in 
the  discharge  of  his  duties  as  yardmaster,  was  in  the  west  room 
of  the  switch  shanty,  giving  directions  to  certain  switchmen.    He 
passed  out  of  the  door  to  the  platform,  and  proceeded  to  walk 
eastward  along  the  platform  in  front  of  the  shanty,  when  defend- 
ant's engine  rapidly  approached  from  the  west,  overtaking  him 
either  near  the  east  end  of  the  building,  or  after  he  had  passed 
it,  the  pilot  beam  striking  him  under  the  left  shoulder.    He  was 
picked  up  at  a  point  about  12  feet  east  from  the  east  end  of  the 
switch  shanty,  and  death  resulted  either  from  the  blow  of  the 
pilot  beam  or  from  concussion  received  from  the  fall.    A  verdict 
having  been  returned  for  plaintiff,  defendant  moved  for  judgment 
notwithstanding,  and,  the  same  having  been  denied,  appeals  from 
tlie  order,  and  also  from  the  order  denying  its  motion  for  a  new 
trial. 

There  is  evidence  reasonably  tending  to  support  the  claim  of 

respondent  that  it  was  a  custom  of  long  standing  for  the  engine 

passing  easterly  through  the  yards  in  front  of  the  switch  shanty 

regularly  every  evening  at  S  o'clock  to  slow  down  after  passing 

the  Plymouth  Avenue  Bridge  in  order  to  receive  the  signal  from 

the  switchman  at  the  switch  90  feet  west  of  the  shanty,  and  it 

was  that  switchman's  duty  to  post  himself  by  observations  to  the 

east,  and  ascertain  whether  the  track  was  clear,  aud,  if  so,  to 

js^ive  the  signal  to  the  engineer  of  the  approaching  engine  to  go 

ahead.    In  order  to  receive  this  signal,  it  was  the  custom  of  the 

CTigineer  to  slow  up  the  engine  as  he  approached  the  switchman 

to  a  speed  not  exceeding  eight  miles  an  hour,  and  to  pass  through 

Ae  yards  beyond  the  switch  shanty  with  his  engine  under  control, 

or  running  not  faster  than  six  to  eight  miles  an  hour.    There  is 

also  evidence  to  the  effect  that  at  the  time  in  question  the  engineer 

in  charge  of  the  approaching  engine  did  not  comply  with  the 

custom  and  slow  down  the  engine,  but  proceeded  past  the  switch 

shanty  without  diminishing  the  speed  at  all ;  and  several  witnesses 

stated  he  was  running  from  18  to  20  miles  an  hour.    There  was  a 

conflict  in  the  evidence  as  to  whether  the  engineer  rang  the  bell 
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or  gave  other  sisals  of  warning.  Whether  or  not  signals  were 
given  was  plainly  a  fact  for  the  jury.  It  must  be  conceded  that 
under  the  circumstances  the  engineer  in  charge  of  defendant's 
engine  was  guilty  of  negligence  in  so  running  the  engine  through 
the  yard  contrary  to  the  general  custom,  and  defendant  is  liable 
for  the  consequences,  unless  it  appears,  as  a  matter  of  law,  that 
respondent  was  guilty  of  contributory  negHgence.  The  principal 
ground  upon  which  appellant  bases  this  claim  is  that  the  space 
along  the  platform  between  the  building  and  the  track  was  ex- 
ceedingly dangerous;  that  Mr.  Graham  was  thoroughly  familiar 
with  the  situation,  his  duties  as  assistant  yardmast:er  requiring- 
him  to  know  the  movements  of  trains  and  the  time  of  their  pass- 
ing that  point;  that  on  this  occasion  he  knew  the  engine  was 
coming,  because  he  came  out  of  his  office  on  the  platform  at  a 
time  when  he  saw  it  approaching  at  a  distance  not  greater  than 
200  or  300  feet  to  the  west,  and  looked  in  that  direction.  It  is 
therefore  urged  that  respondent  assumed  the  risk  of  working 
there,  or,  if  he  knew  the  engine  was  coming,  he  was  charged  with 
the  duty  of  getting  out  of  its  way,  and,  if  caught  on  the  platform^ 
or  near  the  east  end  thereof,  it  was  the  result  of  his  own  care- 
lessness. The  position  of  appellant  is,  conceding  the  negligence 
of  appellant's  employees  in  running  die  engine  at  18  or  20  miles 
an  hour  when  the  customary  speed  was  6  to  8  miles,  yet  the 
yardmaster  was  required  to  perform  his  duties  in  and  about  the 
building  and  assume  the  responsibility  of  attending  to  such  busi- 
ness notwithstanding  trains  and  engines  might  be  manipulated 
contrary  to  the  custom.  In  our  judgment,  the  application  of  such 
a  rule  would  be  unnecessary  and  unwarranted,  and  would  not 
inure  to  the  best  interests  of  the  service.  When  employees  are 
required,  in  the  performance  of  their  duties,  to  occupy  places 
of  peril,  the  master  should  not  thus  be  permitted  to  shift  re- 
sponsibility if  it  conducts  its  business  in  such  manner  as  to  cause 
the  employee  to  assume  that  he  may  safely  take  such  line  of 
conduct  into  account  in  controlling  his  own  movements.  In 
this  case  it  clearly  appears  that  there  was  reason  for  the  rule 
requiring  engines  and  trains  to  slow  down  in  order  to  get  the 
proper  signal  to  go  on.  The  switchman  at  his  post  was  required 
to  inform  himself  whether  it  was  proper  to  give  such  signal,  and 
the  act  itself  of  passing  through  a  yard  at  a  rapid  rate  of  speed, 
where  switches  may  necessarily  have  to  be  manipulated,  is 
fraught  with  danger.  Assuming  that  Mr.  Graham  saw  the  engine 
approaching  some  200  or  300  feet  to  the  west  upon  coming  out 
of  the  door  to  the  platform  at  the  west  end  of  the  shanty,  he  had 
a  right  to  believe  that  it  was  in  the  process  of  slowing  down  to 
the  accustomed  speed  in  order  to  receive  the  signal,  and  that  the 
engine  would  not  pass  the  switch  shanty  faster  than  6  or  8  miles 
an  hour.  It  cannot  be  said,  as  a  matter  of  law,  that  he  was  guilty 
of  contributory  negligence  because  he  took  only  the  time  usually 
necessary  under  such  circumstances  to  pass  the  building  and  get 
out  of  the  way.  It  does  not  exactly  appear  where  Mr.  Graham 
was  when  struck  by  the  engine.    Some  of  respondent's  witnesses 


Voi.  19  R  R  R— Vol  42  Am  &  Enc  R  Cas.  N  S         235 

Gnlf,  etc*  R.  Co.  v.  Larkin 

said  he  was  on  the  platform,  about  eig^ht  feet  west  from  the 
east  end  of  the  building.  It  seems  clear  that  he  was  picked  up  at 
a  point  about  12  feet  from  the  east  end  of  the  building,  and  some 
little  distance  south  of  the  track.  It  does  not  conclusively  appear 
that  he  had  passed  entirely  to  the  east  of  the  shanty  to  the  plat- 
form and  was  carelessly  walking  along  too  near  the  track.  From 
the  location  in  which  he  was  found,  the  direction  he  was  walking, 
the  speed  of  the  engine,  and  the  manner  in  which  he  was  struck, 
there  is  nothing  improbable  in  the  theory  that  he  may  have  been 
npon  the  platform  some  little  distance  west  of  the  east  end  of  the 
building.  It  must  be  assumed  that  he  was  engaged  in  the  per- 
formance of  his  duties,  using  reasonable  care. 

Under  all  these  circumstances  it  was  a  fair  question  for  the 
jury  to  determine  whether  or  not  he  knew  the  engine  was  ap- 
proaching, and  assumed  it  would  follow  the  accustomed  practice, 
and  slow  down  to  the  usual  speed,  giving  him  sufficient  time  to 
pass  around  the  building  before  being  overtaken;  and  whether, 
while  so  engaged,  he  was  exercising  ordinary  care,  and  did  not 
hear  the  signals,  if  any  were  given.  Bearing  upon  the  question 
of  rules  and  custom  in  cases  of  this  character,  the  following  au- 
thorities may  be  considered :  Loucks  v.  C,  M.  &  St,  P.  Ry.  Co., 
31  Minn.  526,  18  N.  W.  651 ;  Rahman  v.  M.  &  N.  W.  Ry.  Co.,  43 
Minn.  42,  44  N.  W.  522;  Westaway  v,  C,  St.  P.,  M.  &  O.  Rv. 
Co.,  56  Minn.  28,  57  N.  W.  222 ;  Hooper  v.  G.  N.  Ry.  Co.,  80 
Minn.  400,  83  N.  W.  440;  Walker  v.  St.  P.  C.  Ry.  Co.,  81  Minn. 
•m,  84  N.  W.  222,  51  L.  R.  A.  632. 

Order  affirmed. 


Gulf,  C.  &  S.  F.  R.  Co.  v.  Larkin. 

(Supreme  Court  of  Texas,  Nov.  10,  1904.) 

[82  S.  W.  Rep.  102.] 

Master — Injury  to  Servant — Defective  Implement — Failure  to  In- 
spect— Negligence.* — A  lantern  globe  is  not  an  implement  of  such  a 
character  as  to  require  inspection  by  a  man  of  ordinary  prudence 
either  before  or  after  use  by  his  employees;  ^nd  hence  a  railroad  com- 
pany is  not  liable  for  injury  to  a  fireman  from  a  defective  globe  merely 
because  the  company  could  not  prove  that  it  had  inspected  the  par- 
ticular globe  which  caused  the  injury. 

Error  to  Court  of  Civil  Appeals,  Third  Supreme  Judicial 
District. 

Action  by  A.  E.  Larkin  a^inst  the  Gulf,  Colorado  &  Santa 
Fe  Railroad  Company.  Judgment  of  the  Court  of  Civil  Appeals 
(80  S.  W.  94)  affirmed  a  judgment  for  plaintiff,  and  defendant 
brins:s  error.     Reversed. 

*\s  to  the  care  required  of  a  railroad  company,  as  an  employer,  in 
inspecting  appliances,  see  foot-note  appended  to  Illinois  Cent.  R.  Co. 
I.  Coughlin  (C.  C.  A.),  14  R.  R.  R.  326,  37  Am.  &  Eng.  R.  Cas.,  N. 


236         Vol,  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Gulf,  etc.,  R.  Co.  V,  Larkln 

/.  W.  Terry  and  A.  H.  Culwell,  for  plaintiff  in  error. 
Stanford  &  Watkins,  for  defendant  in  error. 

Brown,  J.  Larkin  had  served  as  a  fireman  for  about  eigrht 
months  prior  to  his  injury.  Upon  each  locomotive  there  were 
two  lamps — one  white  and  the  other  red ;  the  latter  being  intended 
for  use  at  nig^ht  in  giving  signals.  Larkin  had  been  running 
upon  this  engine  for  three  days,  and  had  used  the  same  lantern 
during  that  time,  unless  it  had  been  changed  the  night  before  his 
injury  while  the  engine  was  in  the  roundhouse  at  Temple.  He 
had  the  exclusive  possession  and  control  of  the  lantern,  and  it 
was  his  duty  to  keep  it  clean  and  see  that  it  was  in  proper  condi- 
tion for  use.  No  other  person  was  authorized  to  clean  it  The 
lantern  was  usually  left  upon  the  engine  when  the  latter  was  not 
in  service.  There  was  no  evidence  that  the  railroad  company 
caused  this  lantern  to  be  inspected.  While  on  the  engine  in  the 
daytime,  running  from  the  town  of  Temple  to  Cleburne,  Larkin 
undertook  to  clean  the  globe  of  the  red  lantern ;  and  in  doing  so 
the  glass  broke  and  cut  his  left  wrist,  severing  the  tendons,  from 
which  injury  his  hand  became  seriously  affected,  by  drawing 
down  and  stiffening  of  the  fingers.  Upon  a  trial  in  the  district 
court  of  Bell  county,  Larkin  recovered  a  judgment  against  the 
railroad  company,  which  was  affirmed  by  the  Court  of  Civil 
Appeals. 

The  railroad  company  at  the  trial  asked  the  court  to  give  to 
the  jury  the  following  charge,  which  was  refused  by  the  court: 
**The  jury  is  charged  that,  the  plaintiff  having  failed  to  show^ 
that  he  was  injured  by  or  through  any  act  of  negligence  on  the 
part  of  the  defendant,  you  will  return  a  verdict  for  the  de- 
fendant." 

The  only  negligence  charged  against  the  plaintiff  in  error  is 
that  it  failed  to  have  the  lantern  which  was  furnished  to  the 
plaintiff  inspected  before  furnishing  it,  or  after  it  had  been  fur- 
nished, and  while  he  was  using  it.  Inspection  is  only  the  means 
by  which  the  master  exercises  the  care  required  of  him  for  the 
servant's  protection.  It  is  not  the  duty  of  the  railroad  company 
to  inspect  every  implement  or  tool  that  it  furnishes  to  its  em- 
ployees, but  that  duty  arises  whenever  the  machinery  or  imple- 
ment is  of  such  character  that  a  man  of  ordinary  prudence  would, 
under  the  same  circumstances,  inspect  the  machinery  or  imple- 
ment as  a  precaution  against  injury  to  the  servant.  If  an  indi- 
vidual, being  an  ordinarily  prudent  man,  would  not  have 
inspected  the  lantern  before  furnishing  it  to  the  servant,  or  after 
it  had  been  furnished  and  while  it  was  in  use,  then  the  railroad 
company  was  not  required  to  do  so  in  this  case.  A  master  is 
not  required  to  inspect  the  common  tools  and  appliances  which 
are  committed  to  the  custody  of  a  servant  who  has  the  capacity 
to  understand  their  character  and  uses.  Am.  &  Eng.  Encv.  Law, 
vol.  20,  p.  89 ;  Miller  v.  Railroad  Co.,  21  App.  Div.  45,  47  N.  Y. 
Supp.  285;  Marsh  v.  Chickering,  101  N.  Y.  396,  5  N.  E.  56; 
Wachsmuth  v.  S.  Electric  Crane  Co.,  118  Mich.  275,  76  N.  W. 
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497.  In  Miller  v.  Railroad  Company  a  switchman  was  engaged 
in  aiding  to  move  some  cars  by  means  of  a  push  pole,  which 
broke,  by  which  he  was  injured.  In  a  suit  for  damages  it  was 
alleged  that  the  railroad  company  failed  to  have  the  pole  in- 
spected, and  was  therefore  negligent.  The  Supreme  Court  of 
the  New  York,  Appellate  Division,  said:  "There  is  no  duty 
resting  upon  an  employer  to  inspect,  during  their  use,  those  com- 
mon tools  and  appliances  with  which  every  one  is  conversant. 
If  a  s^de,  a  hoe,  or  a  push  stick  either  wears  out  or  becomes 
defective,  the  employer  may  ordinarily  rely  on  the  presumption 
that  those  using  the  article  will  first  detect  its  defect."  In  the 
case  of  Wachsmuth  v.  Electric  Crane  Company,  the  injured  party 
was  using  a  ladder  which  was  defective,  through  which  defects 
he  was  injured.  The  Supreme  Court  of  Michigan  said:  "In 
heavy  or  complicated  machinery,  and  where  the  person  called 
upon  to  use  appliances  may  not  possess  the  skill  to  detect  the 
unfitness,  or  have  the  opportunity  to  do  so,  the  law  may  require 
diligence  upon  the  part  of  the  master;  but  where  the  appliance 
is  a  common  tool,  of  which  the  man  who  uses  it  is  necessarily 
well  qualified  to  judge,  and,  who,  when  he  uses  it,  has  an  oppor- 
tunit>'  to  know  its  condition,  a  distinction  may  be  made,  and  the 
master  may  rely  upon  the  servant  to  inform  him  of  the  defect, 
Of  not  use  the  tool  if  it  is  unsafe." 

The  undisputed  evidence  in  this  case  shows  that  the  railroad 
company  purchased  its  lanterns  from  reliable  manufacturers,  and 
that  they  were  of  good  and  standard  make.  It  was  not  proved 
tliat  this  particular  globe  was  inspected,  but  the  evidence,  which 
was  undisputed,  shows  that  actual  inspection  was  made  of  a  large 
per  cent,  of  the  globes  which  were  purchased.  But  we  are  of 
opinion  that  no  ordinarily  prudent  man  who  is  buying  a  lantern 
for  use  upon  his  own  premises,  in  the  ordinary  affairs  of  life, 
would  think  of  going  into  a  minute  examination  of  it,  to  detect 
some  latent  defect;  nor  could  it  be  said  that  such  man,  after 
purchasing  the  lantern  and  delivering  it  over  to  his  servant  for 
use  about  his  premises,  would  consider  it  necessary  for  the  safety 
of  that  servant  to  inspect  the  lantern  at  regular  times  or  at  any 
time  thereafter.  If  a  prudent  man  in  the  common  business  of 
life  would  not  resort  to  inspection  as  a  precaution  in  the  selection 
of  lanterns  to  be  used  by  his  servants,  nor  during  their  use,  then 
the  railroad  company  Avas  not  required  to  make  such  inspection, 
either  before  or  after  ifumishing  the  appliance  to  the  employee. 
There  is  no  greater  risk  in  cleaning  and  using  a  lantern  upon  a 
locomotive  engine  when  drawing  a  train  than  there  would  be  to 
dean  and  use  the  same  lantern  in  the  performance  of  services 
about  the  barn  lot.  Therefore  there  can  be  no  difference  in  the 
care  required.  The  conduct  of  the  ordinarily  prudent  individual 
is  the  standard  by  which  we  must  measure  the  duty  of  the  corpo- 
ration. If  this  requirement  were  sustained,  then  every  farmer 
or  housekeeper  who  furnishes  an  ax  to  his  servant  with  which  to 
cut  wood  for  use  upon  the  premises,  or  for  other  purposes,  must 
use  that  care  which  would  here  be  required  with  regard  to  the 
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lantern  by  an  inspection  to  discover  the  condition  of  the  ax  before 
he  purchased  it,  and,  during^  the  use  of  it  by  the  servant,  he  must 
keep  up  a  course  of  inspection  in  order  to  insure  safety. 

The  law  has  established  that,  in  furnishing;  dang^erous  ma- 
chinery for  use  by  its  servants,  the  master  must  inspect,  in  order 
to  maintain  that  machinery  in  proper  condition,  because  it  is  a 
matter  of  common  knowledg^e  that  there  is  dangler  of  injury  in 
itc  use,  and  that  the  persons  who  use  it  oftentimes  do  not  have 
the  necessary  information  to  detect  its  defects,  or  opportunity  to 
examine  it  before  use.  Likewise  it  is  a  matter  of  common  knowl- 
edgfe  that  a  lantern  gflobe  is  one  of  the  simplest  appliances  that 
can  be  furnished  to  a  servant  for  use.  Sis  well  as  being;  in  common 
use,  and  the  court  knows,  as  a  matter  of  law,  that  it  does  not 
require  special  knowledge  or  skill  to  understand  the  lantern ; 
nor  is  there  any  reason  why  the  servant  who  handles  it  should  not 
be  fully  acquainted  with  its  condition,  especially  when,  as  in  this 
case,  it  is  committed  to  his  exclusive  control  and  care.  There 
may  be,  and  doubtless  are,  cases  in  which  it  is  a  question  of  fact 
that  should  be  submitted  to  the  jury  as  to  whether  the  machinery 
or  implement,  tools  and  the  like,  were  of  such  character  as  to 
require  inspection,  as  a  safeg^uard  against  danger,  but  there  was 
no  reason  for  submitting  the  question  to  the  jury  in  this  case. 
Therefore  the  court  erred  in  not  instructing  the  jury  to  find  for 
the  defendant- 

The  facts  show  that  upon  another  trial  the  defendant  in  error 
cannot  make  a  case  that  would  entitle  him  to  recover  against  the 
railroad  company.  It  is  therefore  ordered  that  the  judgments  of 
the  district  court  and  of  the  Court  of  Civil  Appeals  be  reversed, 
and  that  judgment  be  here  rendered  that  A.  E.  Larkin  take  noth- 
ing by  his  suit,  and  that  the  railroad  company  recover  of  him  all 
costs  in  all  the  courts. 


Anderson  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  June  16,  1905.) 

[103  N.  W.  Rep.  102.] 

Injury  to  Employee — ^Assumption  of  Risk.* — An  employee  of  a  rail- 
way company,  who,  without  knowledge  or  opportunity  for  learning 
that  the  capacity  of  a  hand  car  was  limited  to  six  men,  is  thrown  from 
that  car  because  of  its  overcrowded  condition,  when  carrying  ten  men, 
does  not,  as  a  matter  of  law,  assume  the  risk. 

*For  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by  railroad  employees,  see  Foster  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  538;  foot-note 
appended  to  Chicago,  etc.,  Ry.  Co.  ?'.  Barnes  (Ind.),  14  R.  R.  R.  531, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  14  R.  R.  R.  346,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  Foster  v. 
New  York,  etc.,  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37  A-m.  &  Eng.  R. 
Cas.,  N.  S.,  343;  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R.  R.  R. 
331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331;  Shaw  v.  Manchester  St.  Ry. 
(N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 
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Appeal  from  District  Court,  Ramsey  County;  Grier  M.  Orr, 
Judjje. 

Action  by  Jacob  Anderson  against  the  Great  Northern  Rail- 
-w-ay  Company.  From  an  order  overruling  a  demurrer  to  the 
cc.mplaint.  defendant  appeals.    Affirmed. 

3f.  L.  Countryman  and  /.  A.  Murphy,  for  appellant. 
IV.  E.  Dodge,  M.  H,  McMahon,  and  John  R.  Heino,  for  re- 
spondent. 

Jaggakd,  J.  The  plaintiff  and  respondent  in  this  case  brougfht 
an  action  against  the  defendant  and  appellant  to  recover  for  per- 
sonal injuries.  The  defendant  demurred  on  the  g^round  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  overruling^  the  demurrer,  the  defendant 
appealed. 

The  first  ground  of  negligence  in  the  complaint  sets  forth  that 
the  defendant  negligently  ordered  ten  of  its  sectionmen,  includ-^ 
ing  this  plaintiff,  to  get  upon  a  hand  car  with  a  capacity  of  carry- 
ing not  to  exceed  six  men  at  a  time,  and  that,  because  of  this 
crowding,  the  plaintiff  was  thrown  from  the  car  and  injured. 
The  defendant  contends  that  this  complaint  shows  that  the  plain- 
tiff— a,  full-grown  man,  working  as  a  sectionman  at  this  time 
and  place  for  a  long  time — ^assumed  the  risk  of  the  overcrowded 
condition  of  the  car,  in  accordance  with  the  familiar  rules  of  law 
OP.  the  assumption  of  apparent  risks.    The  danger,  the  contention 
is.  was  as  obvious  to  one  man  of  common  sense  as  another ;  the 
plaintiff  might  forget  the  danger,  but  that  was  one  of  the  things, 
the  risk  of  which  he  assumed-     Bengston  v.  Omaha  Ry.  Co.,  47 
Minn.  486.  50  N.  W.  531.    More  specifically,  the  appellant  relies 
on  the  case  of  Bradshaw's  Adm  r  v.  Railway  Co.  (Ky.)  21  S.  W. 
346.    In  that  case,  after  trial  by  jury,  the  court  said :   "But  the 
alleged  gravamen  of  the  appellant's  negligence  consists  in  the 
facts  that  the  car  was  overcrowded  with  the  hands  in  the  employ- 
ment of  the  appellee,  which  caused  the  intestate  to  fall  overboard 
when  his  hand  slipped,  instead  of  on  the  platform  of  the  car, 
thereby  losing  his  life.    Now,  it  is  not  alleged  that  the  intestate 
did  not  know  that  the  car  was  overcrowded,  nor  is  there  any 
inference  to  be  drawn  to  that  effect.     On  the  contrary  the  in- 
ference is  that,  if  such  was  the  fact,  he  could  and  did  see  it  and 
knew  it.    Such  being  the  case,  it  was  his  right  and  duty  to  refuse 
to  obey  the  orders  of  the  section  boss  in  that  regard,  but  he 
elected  to  obey.    He  took  the  risk  of  the  overcrowded  condition 
of  the  car,  and  the  appellee  is  not  responsible  for  any  injuries 
caused  him  thereby.    The  judgment  sustaining  the  demurrer  and 
dismissing  the  action  is  affirmed."     In  the  case  at  bar,  however, 
it  is  expressly  alleged  that  the  plaintiff  had  "no  knowledge  of 
the  capacity  of  the  hand  car,  and  had  prior  to  said  time  no  oppor- 
tunit}'  for  knowing  its  capacity."     It  could  not  reasonably  be 
held  upon  this  demurrer,  admitting  this  fact  as  to  the  absence  of 
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knowledge  and  of  opportunity  for  knowledge  to  be  true,  that  the 
plaintiff,  as  a  matter  of  law,  assumed  the  risk.    This  conclusion 
renders  it  unnecessary  to  consider  the  other  allegations  of  negli- 
gence set  forth  in  the  pleading. 
Order  appealed  from  is  affirmed. 


McTaggart  V,  Maine  Cent.  R.  Co. 

(Supreme  Judicial  Court  of  Maine,  May  19,  1905.) 

[60  Atl.  Rep.  1027.] 

Appeal — Review. — When  a  case  is  reported  to  the  law  court,  with 
a  stipulation  that  it  is  to  be  heard  as  if  a  verdict  had  been  rendered 
for  the  plaintiff  and  a  motion  for  a  new  trial  had  been  filed  by  the 
defendant,  all  conclusions  and  inferences  of  fact  which  a  jury  would 
have  been  warranted  by  the  evidence  in  finding  for  the  plaintiff  must 
be  found  by  the  court  for  the  plaintiff. 

Care  Required  of  Master — Safe  Place  to  Work.'*' — It  is  the  duty  of 
a  master  to  exercise  reasonable  care  so  as  to  place  its  appliances, 
boilers,  and  pipes  as  to  make  it  reasonably  safe  for  the  servant  to 
perform  any  service  which  the  master  has  any  reason  to  expect  that 
the  servant  may  properly  do  at  that  place  by  virtue  of  his  employment, 
and  omission  to  exercise  such  care  is  negligence. 

Same — Same. — It  matters  not  whether  the  appliance  is  so  placed  as 
to  be  safe  or  unsafe  as  to  other  servants  in  the  performance  of  their 
respective   duties. 

Same — Same — Structure  Near  Track — Scope  of  Emplojrment — Bag- 
gage Master  Requested  by  Station  Agent  to  Deliver  Telegram.t — 
The  plaintiff's  intestate,  a  baggage  master  in  the  employment  of  the 
defendant,  was  requested  while  in  his  car  in  the  train,  by  one  of  the 
station  agents  and  telegraph  operators  along  the  line,  to  take  a  tele- 
graphic message  addressed  to  one  of  defendant's  construction  crew, 
and  to  throw  it  off  when  the  train  reached  the  place  where  the  crew 
was  at  work.  It  is  claimed  that  while  the  baggage  master  was  en- 
gaged in  throwing  off  the  message,  and  while  standing  on  one  of  the 
steps  at  the  rear  end  of  his  car,  his  head  was  struck,  and  he  was  killed, 
by  a  perpendicular  iron  pipe  erected  by  the  defendant,  and  standing 
about  6  inches  from  the  outside  of  the  baggage  car  as  it  passed.  He 
\vas  seen  to  throw  off  the  telegram  25  feet  before  he  reached  the  loca- 
tion of  the  pipe,  but  no  one  saw  the  accident  itself.  His  dead  body 
was  soon  after  found  in  a  coal  bin  37  feet  from  the  pipe  on  the  other 
side  from  where  the  telegram  was  thrown  off.  The  defendant's 
station  agent  ^cted  as  telegraphic  operator  for  the  commercial  busi- 
ness of  the  telegraph  company,  remitting  all  proceeds  to  the  latter 
company,  but  being  himself  paid  for  his  services,  both  as  such  agent 
and  operator,  by  the  defendant.  By  virtue  of  its  contract  with  the  tel- 
egraph company,  the  defendant  agreed  to  deliver  such  commercial 
or  public  messages  as  were  received.  The  case  otherwise  discloses 
no  special  authority  in  the  station  agent,  or  duty  in  the  baggage 
master. 

The  court  is  of  opinion  that  the  case  fails  to  show  that  the  station 

♦See  foot-notes  appended  to  McCabe  v.  Montana  Cent.  Ry.  Co. 
(Mont),  13  R.  R.  R.  564.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 

fAs  to  whether  a  master  is  liable  for  injuries  received  by  servants 
while  not  in  the  discharge  of  duties  owing  to  the  master,  see  foot-note 
appended  to  Shadoan  v.  Cincinnati,  etc.,  R.  Co.  (Ky.),  14  R.  R.  R.  280, 
37  Am.  &  Eng.  R.  Cas.,  N.  S..  280. 
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igtnt  was  authorized  to  require  the  baggage  master  to  undertake  the 
delirery  of  a  telegram  by  throwing  it  off  a  moving  train,  or  that  it 
came  within  the  scope  of  the  baggage  master's  employment  to  per- 
form such  a  service.  Nor  does  the  case  show  any  such  custom  of  the 
station  agent  and  baggage  master  to  forward  and  deliver  messages 
in  this  way,  from  which  it  might  be  inferred  that  the  defendant  knew 
and  assented  to  the  practice.  Therefore  it  is  held  that  the  defendant 
was  not  bound  to  anticipate  the  performance  of  any  such  service  by 
the  baggage  master  as  was  undertaken  in  this  case,  and  did  not  owe 
him  the  duty  of  providing  so  that  he  might  do  it  safely. 

Same— Same^--Same — ^Master  Not  Chiirgeable  with  Notice* — It  is 
held  further  that,  even  if  the  foregoing  were  otherwise,  the  defendant 
had  no  reason  to  anticipate  that  a  baggage  master  in  a  car  with  two 
high  and  wide  doors  on  the  side,  as  here,  made  on  purpose  to  be  used 
by  him,  would  leave  the  c^r,  and  go  down  upon  the  lower  steps,  as  the 
deceased  must  have  done  if  he  was  hit  by  the  pipe,  for  the  purpose 
of  throwing  off  a  message,  when  he  could  have  done  it  safely  and  con- 
veniently from  one  of  the  side  doors. 

Injury  to  Employee — Cause  of  Accident — IiMuffidency  of  Evidence. 
—The  court  is  further  of  opinion  that  it  is  not  proved  that  the  de- 
ceased was  hit  by  the  pipe  at  all.  He  may  have  been.  He  may  not 
have  been.  The  train  passed  slowly  over  the  bridge,  and  then  ac- 
celerated its  speed.  If  then  the  deceased  lost  his  balance  and  fell  upon 
the  coal  bin,  as  he  might  have  done,  all  other  known  conditions  would 
be  met  as  well  as  by  the  theory  that  he  was  hit  by  the  pipe.  As 
between  these  two  possible  causes,  it  seems  to  be  purely  conjectural 
which  is  the  true  cause.  The  court  cannot,  and  a  jury  should  not, 
select  as  between  conjectures,  unless  there  is  something  more  which 
may  lead  a  reasoning  mind  to  one  conclusion  rather  than  to  the  other. 
The  court  is  of  opinion  that  there  is  no  such  determining  factor  in 
this  case. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Waldo  County. 

Action  by  Dilla  McTagg^rt  a^inst  the  Maine  Central  Rail- 
road Company.  After  all  the  evidence  had  been  taken  out,  it  was 
agreed  that  the  case  should  be  reported  with  the  following^  stipu- 
lations: "The  case  is  to  be  heard  as  if  a  verdict  had  been  ren- 
dered for  the  plaintiff,  and  a  motion  had  been  filed  by  the  defend- 
ant for  a  new  trial.  If  upon  the  admissible  evidence  the  action  is 
sustainable,  judgment  is  to  be  rendered  for  the  plaintiff  for  $5,000 
damages ;  otherwise  judgment  for  the  defendant.  The  defendant 
is  to  carry  the  case  forward."    Judgment  for  defendant. 

Argued  before  Wiswell,  C.  J.,  and  Emery,  Whitehouse^ 
Strout,  Savage,  and  Powers,  JJ. 

/?.  F,  Dunton  and  John  R,  Dunton,  for  plaintiff. 
C.  F,  Woodard,  for  defendant. 

Savage,  J.  Case  for  wrongful  injuries  causing  immediate 
death  of  John  McTaggart,  plaintiff's  intestate.  This  qase  is  now 
before  us  on  report,  with  a  stipulation  that  it  is  to  be  heard  as  if 
a  verdict  had  been  rendered  for  the  plaintiff,  and  a  motion  had 
been  filed  by  the  defendant  for  a  new  trial.  All  conclusions  and 
inferences  of  fact,  therefore,  which  a  jury  would  have  been  war- 
ranted by  the  evidence  in  finding  for  the  plaintiff,  must  be  found. 

19  R  R  R— 16 
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by  us  for  the  plaintiff.    Substantially  all  the  evidence  was  put  in 
by  the  plaintiff,  and  there  is  little  dispute,  so  far  as  it  g^oes. 

It  appears  that,  for  some  time  prior  to  the  injury  complained 
of,  a  construction  crew  of  the  defendant  had  been  repairing^  the 
abutments  of  a  bridge  on  the  Belfast  Branch,  between  Unity  and 
Burnham  Junction.  Not  far  from  the  northerly  end  of  the 
bridge,  and  towards  Burnham,  a  platform  had  been  erected,  at 
about  the  level  of  the  rails.  Upon  this  platform  stood  a  donkey 
engine  and  boiler,  the  latter  being  about  4  feet  from  the  rails. 
Northerly  of  the  engine  and  boiler  was  a  coal  bin.  Southerly, 
towards  the  bridge,  and  about  25  feet  distant  from  the  engine, 
was  a  derrick,  which  was  operated  by  the  donkey  engine.  At 
this  point  the  railroad  runs  upon  a  narrow  and  somewhat  steep 
embankment,  with  water  on  both  sides.  On  August  21,  1903,  a 
2-inch  iron  steam  pipe  was  connected  with  the  top  of  the  boiler, 
and  extended  towards  the  railroad  track  about  3  feet,  then  down 
perpendicularly  to  within  18  inches  of  the  level  of  the  rails,  then 
turned  towards  the  rail  3  inches,  then  down  to  the  ground  and 
under  the  rails  to  a  pump  below. 

McTaggart,  the  deceased,  was  a  railroad  man  of  long  exper- 
ience. He  had  been  section  foreman,  foreman  of  construction 
crew,  and  brakeman,  and  for  11  years  before  his  death  had  been 
baggage  master  on  the  Belfast  Branch.  He  made  two  round 
trips  a  day  between  Belfast  and  Burnham,  and  had  therefore 
passed  the  engine  and  boiler  above  spoken  of  four  times  daily 
since  they  had  been  placed  in  position.  On  several  occasions 
while  his  train  waited  at  Burnham  he  had  gone  from  Burnham 
to  the  bridge  in  question  as  brakeman  on  a  construction  train, 
and  when  at  the.  bridge  had  been  on  the  platform  where  the 
engine  and  boiler  were ;  remaining  about  there  from  half  to  three- 
<juarters  of  an  hour.  One  of  these  occasions,  at  least,  was  after 
August  21st,  when  the  steam  pipe  was  connected  with  the  boiler. 

On  the  morning  of  September  4,  1903,  one  Whitehouse,  the 
station  agent  and  telegraph  operator  at  Unity,  handed  McTag^- 
gart,  in  the  baggage  car  of  the  train,  a  telegram  addressed  to  one 
•of  the  construction  crew  at  the  bridge,  and  asked  him  to  throw  it 
♦off  as  the  train  passed  the  bridge.  Whitehouse  had  tied  the 
telegram  to  a  stick  about  a  foot  long.  He  told  McTaggart  the 
contents  of  the  message,  which  was  that  the  wife  of  the  addressee 
was  sick.  He  also  told  him  that  they  wanted  to  get  the  message 
to  the  man,  so  that  he  could  go  home  to  his  wife  as  soon  as  possi- 
ble. As  the  train  approached  the  bridge  it  slowed  down  some- 
what, and  started  up  again  after  it  crossed.  While  the  baggage 
car  was  crossing  the  bridge,  the  engineer  of  the  donkey  engine, 
standing  by  the  engine,  saw  McTaggart  standing  on  one  of  the 
steps  at  the  rear  end  of  the  car,  waving  the  message  with  one 
hand,  and  holding  onto  the  car  rail  with  the  other.  The  witness 
could  not  tell  which  step  he  stood  upon.  When  he  got  opposite 
the  derrick,  about  25  feet  southerly  from  the  boiler,  he  threw  out 
the  message.  He  was  then  standing  "about  square  on  the  steps 
or  platform."  What  happened  afterwards  was  not  seen  by  any 
human  eye. 
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As  the  train  passed,  the  engineer,  unconscious  that  McTagfj^art 
had  been  struck  by  any  object,  picked  up  the  messag;e  and  started 
to  deliver  it.  But  immediately  it  was  discovered  that  McTagf^rt 
was  l>ing  dead  in  the  coal  bin,  27  feet  northerly  from  the  boiler. 
Kis  face  and  head  were  bruised  in  several  places.  The  most 
noticeable  bruise  was  a  long,  straight  one  just  back  of  the  right 
ear.  From  these  circumstances,  the  plaintiff  contends  that  a  jury 
would  have  been  warranted  in  finding  that  as  McTaggart  passed 
the  boiler  his  head  hit  the  steam  pipe,  causing  the  long,  straight 
bruise,  and  he  was  thereby  knocked  off  the  steps  of  the  car.  The 
height  of  the  steam  pipe  and  its  distance  from  the  baggage  car 
a5  it  passed  is  left  uncertain,  but  we  think  a  jury  might  properly 
have  found  that  it  extended  2  or  3  feet  above  the  floor  of  the  car, 
and  was  about  6  inches  from  the  outside  surface  of  the  car.  The 
outside  of  the  lowest  step  was  2  inches  inside  of  the  outside  of  the 
car.  That  step  was  2  feet  and  10  inches  lower  than  the  floor  of 
the  car.  If  the  plaintiff's  theory  is  right,  the  position  of  the  bruise 
referred  to  shows  that  after  McTaggart  threw  out  the  message 
he  leaned  forward,  bringing  his  head  6  or  8  inches  outside  the  car, 
and  was  looking  backward  when  he  was  hit  by  the  steam  pipe. 

Various  defenses  are  strongly  used.  We  shall  not  have  occa- 
sion to  examine  them  all.  In  the  first  place,  assuming  that  he 
was  hit  by  the  steam  pipe,  it  is  contended  that  at  the  time  of  his 
injury  McTaggart  was  not  engaged  in  the  performance  of  any 
service  which  he  owed  the  defendant  by  virtue  of  his  employment, 
that  it  was  no  part  of  his  duty  as  baggage  master  to  deliver  tele- 
jframs  along  the  route,  and  therefore  that  it  was  not  the  duty  of 
the  defendant  to  anticipate  that  he  would  do  so,  and  so  to  arrange 
its  boiler  and  steam  pipe  that  he  might  do  so  safely.  This  ques- 
tion must  be  considered  in  the  light  of  defendant's  duty  to  the 
deceased  at  the  time.  It  was  its  duty  to  exercise  reasonable  care 
so  as  to  place  its  boiler  and  pipe  as  to  make  it  reasonably  safe 
for  him  to  perform  any  service  which  it  had  any  reason  to  expect 
that  he  might  properly  do  at  that  place  by  virtue  of  his  employ- 
ment. Any  omission  to  exercise  such  care  would  be  negligence 
as  to  him.  It  matters  not  whether  the  pipe  was  so  placed  as  to 
be  safe  or  unsafe  as  to  other  servants  in  the  performance  of  their 
respective  duties.  It  was  not  negligence  as  to  McTaggart  unless 
there  was  a  failure  of  duty  on  the  part  of  the  defendant  with  re- 
spect to  service  reasonably  to  be  expected  of  his  in  his  employ- 
ment, and  service  performed  in  a  reasonable  and  proper  manner. 

The  case  shows  that  the  telegraph  business  along  the  Belfast 
Branch,  both  railroad  and  commercial,  was  done  on  a  single  wire, 
under  a  joint  contract  between  the  defendant  and  the  Western 
Union  Telegraph  Company.  The  telegraph  company  furnished 
the  poles  and  wire  and  the  general  outfit,  which  the  defendant  had 
the  right  to  use  for  its  own  business  without  the  payment  of  tolls. 
The  station  agent  at  Unity,  employed  and  paid  by  the  defendant, 
was  also  the  telegraph  operator  there,  and  handled  all  telegraphic 
business,  without  expense  to  the  telegraph  company.  As  to  com- 
mercial business  he  acted  under  the  rules,  regulations,  and  orders 
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of  the  telegraph  company,  and  remitted  all  proceeds  to  that  com- 
pany. By  the  contract  referred  to,  the  defendant  agreed  to 
deliver  such  commercial  or  public  messages  as  were  received. 
We  think,  however,  it  is  fairly  to  be  inferred  from  the  evidence 
that  in  a  case  like  the  present,  where  the  addressee  was  two  miles 
distant  from  the  office,  delivery  was  obligatory  only  when  charges 
for  delivery  were  guarantied  beforehand.  This,  however,  was 
immaterial,  if  the  defendant  or  its  servants,  by  authority  of  the 
defendant,  which  is  the  same  thing,  undertook  to  deliver  the  mes- 
sage. The  only  fair  inference  to  be  drawn  from  the  testimony 
ot  the  station  agent  is  that  he  understood  the  message  was  being- 
forwarded  as  a  matter  of  accommodation,  and  not  as  a  matter 
of  duty.  But  even  that  makes  no  difference,  if  the  station  agent 
was  authorized  to  require  the  service,  and  it  came  within  the 
scope  of  McTaggart's  employment  to  perform  it,  unless  it  is 
shown  that  McTaggart  undertook  to  carry  it  as  a  matter  of  ac- 
commodation, and  not  of  duty.  The  service  here  was  the  carry- 
ing of  a  telegraphic  message  to  be  delivered  by  throwing  it  oflF  a 
moving  train.  This  case  discloses  no  special  authority  in  the 
station  agent,  or  duty  in  the  baggage  master.  The  station  agent, 
being  inquired  of  about  his  duties  as  station  agent  and  telegraph 
operator,  replied,  "About  everything  around  a  country  station," 
and,  in  the  same  connection,  that  he  had  ^'general  direction  of  the 
business  of  the  road  at  that  point,"  which  is,  of  course,  the  ordi- 
nary duty  of  a  station  agent.  It  does  not  mean  that  he  was  an 
unlimited  agent.  Davies  v.  Steamboat  Company,  94  Me.  379, 
47  Atl.  896,  53  L.  R.  A.  239.  The  ordinary  duties  of  such  agents 
and  of  baggage  masters  are  now  so  well  known  and  so  generally 
uniform  that  the  court  may  take  judicial  notice  of  them.  But 
if  more  than  that  is  claimed  it  must  be  proved.  Nor  does  the 
case  disclose  any  such  custom  of  the  station  agent  and  baggage 
master  to  forward  and  deliver  messages  in  this  way,  from  which 
it  might  be  inferred  that  the  company  knew  of,  and  assented  to, 
the  practice.  There  was  evidence,  indeed,  that  McTaggart  had 
been  seen  to  throw  off  letters  or  telegrams  at  this  place  several 
times  before.  The  case  does  not  show  which.  Therefore  it 
cannot  be  said  that  he  threw  off  telegrams.  And  if  he  threw  off 
letters,  the  natural  inference  would  be  that  he  did  it  as  an  ac- 
commodation. 

Taking  the  case  as  a  whole,  then,  can  it  be  said  that  McTag- 
gart, in  undertaking  to  deliver  the  message,  was  acting  within 
the  scope  of  his  employment?  That  is  to  say,  was  he  doing 
something  which  the  railroad  company  was  bound  to  anticipate 
that  he  might  do,  and  which,  therefore,  it  was  bound  to  provide 
for  his  doing  safely  ?  We  think  not.  The  railroad  company  may 
have  been  under  obligations  to  deliver  the  message.  It  may  not 
have  been  improper  for  the  station  agent  to  ask  McTaggart  to 
throw  off  the  message,  and  he  may  have  been  willing  to  do  so. 
But  it  was  not  a  part  of  his  duty  to  do  it.  And  what  he  did,  he 
did  voluntarily,  as  an  accommodation.  The  case  of  Davies  v. 
Stearmboat  Company,  supra,  is  instructive  upon  this  point. 
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.\nd  it  is  argued  with  much  force,  and  we  think  fairly,  that, 
even  if  it  were  otherwise,  the  railroad  company  would  have  no 
reason  to  expect  a  ba^^a^e  master  in  a  car  with  two  high  and 
wide  doors  on  the  side,  as  here,  made  on  purpose  to  be  used  by 
him.  would  leave  the  car,  and  go  down  to  one  of  the  lower  steps, 
as  McTaggart  must  have  done  if  he  was  hit  by  the  pipe,  for  the 
purpose  of  throwing  off  a  message,  when  he  could  have  done  it 
safely  and  conveniently  from  one  of  the  side  doors  of  the  car. 
The  message  was  tied  to  a  stick,  undoubtedly  for  the  purpose  of 
making  it  easy  to  throw  it  out  and  away  from  the  car. 

But  there  is  another  ground,  also,  which  we  think  is  fatal  to 
the  plaintiff's  case.  We  do  not  think  it  is  proved  that  he  was 
hit  at  all  by  the  steam  pipe.  He  may  have  been.  He  may  not 
have  been.  Whether  he  was,  is  conjectural.  When  last  seen  on 
the  car  he  was  not  in  position  to  be  hit  by  it.  He  had  thrown  the 
message  off,  had  completed  his  service,  and  was  standing  up 
"square/*  He  was  not  seen  to  bend  forward  and  look  back. 
He  was  not  seen  or  known  to  strike  the  pipe,  though  a  man  who 
had  seen  him  a  second  or  two  before  was  standing  within  6  or  8 
feet  of  the  pipe.  He  was  found  after  having  passed  27  feet 
beyond  the  pipe.  The  plaintiff  argues  that  he  was  hit  by  it, 
because  the  pipe  was  there,  where  he  could  be  hit  by  it  if  he 
leaned  out,  and  because  of  a  bruise  upon  the  head  which  could 
have  been  caused  by  it.  The  plaintiff  thus  shows  a  possibility. 
But  that  alone  is  not  enough.  She  must  show  a  probability. 
She  must  do  more.  She  must  show  enough  to  lead  a  fair  and 
reasoning  mind  to  conclude  that  the  pipe  actually  hit  McTaggart. 
Seavey  z\  Laughlin,  98  Me.  517,  57  Atl.  796.  She  might,  in  a 
supposed  case,  do  this  by  showing  some  distinctive  mark  upon 
the  pipe,  as  hair  or  blood,  or  some  bruise  upon  the  head  that  was 
peculiar  to  the  pipe,  or  she  might,  by  elimination  or  exclusion  of 
other  causes,  lead  to  a  natural  conclusion  that  he  was  hit  by  the 
pipe.  There  is  in  this  case,  however,  another  theory,  which, 
for  anything  that  we  know  or  is  proved,  seems  equally  plausible 
to  account  for  his  injury.  The  case  shows  that  the  train  quick- 
ened its  speed  as  it  left  the  bridge,  and  that  McTaggart  was 
standing  on  the  steps  of  the  car.  If,  when  the  train  started  up 
quickly,  or  if  for  any  other  reason,  McTaggart  lost  his  balance 
and  fell  out,  all  the  remaining  circumstances  are  as  well  ac- 
counted for  as  upon  the  plaintiff's  theory.  There  was  nothing 
in  the  appearance  of  the  bruise  back  of  the  ear  which  might  not 
as  well  be  attributed  to  his  hitting  some  part  of  the  coal  bin  as 
be  fell  as  to  his  hitting  the  steam  pipe.  But  it  is  said  this  is 
conjecture.  So  it  is.  But  is  not  the  other  theory  conjecture 
also?  Both  are  conjectures,  one  seemingly  as  plausible  as  the 
other.  And  either  might  be  the  truth.  But  conjectures  are  not 
proof.  A  proposition  is  not  proved  so  long  as  the  evidence  fur- 
mshes  ground  for  conjecture  only,  or  until  the  evidence  becomes 
inconsistent  with  the  negative.  Smith  v.  Lawrence,  98  Me.  92, 
56  Atl.  455.  Can  we  say  then  that  it  is  proved  that  the  pipe  hit 
the  deceased?    Might  a  jury  properly  say  it?    Would  a  jury  be 
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warranted  in  selecting  upon  which  of  two  conjectures  they  would 
base  a  verdict?  And  the  burden  of  proving  being  upon  the 
plaintiff,  might  they  select  a  conjecture  favorable  to  her,  and 
reject  the  other?  Certainly  not.  Seavey  z\  Laughlin,  supra. 
Nor  does  this  militate  against  the  doctrine  that  the  reasonable* 
inferences  drawn  by  juries  from  undisputed  facts  will  not  be  dis- 
turbed. That  implies  judgment  and  decision.  That  involves  the 
weighing  of  the  evidence,  and  the  formation  of  belief  from  the 
evidence.  It  is  not  a  mere  process  of  arbitrary  selection.  To 
choose  between  two  impossibilities  is  guesswork,  and  not  decision, 
unless  there  is  something  more  which  may  lead  a  reasoning  mind 
to  one  conclusion  rather  than  to  the  other.  We  think  there  is  ock 
such  determining  factor  in  this  case. 

Therefore,  for  the  two  reasons  stated,  we  are  of  opinion  that 
the  plaintiff  is  not  entitled  to  get  or  hold  a  verdict. 

Judgment  for  defendant. 


Central  of  Georgia  Ry.  Co.  v.  Price. 

(Supreme  Court  of  Georgia,  Jan.  27,  1905.) 
[49  S.  E.  Rep.  683.] 

Injury  to  Employee — Dangerous  Premises — Culvert  under  Embank- 
ment in  Freight  Yard — Knowledge  of  Employee.* — It  is  reasonably  to 
be  expected  of  a  railway  employee,  who  is  engaged  in  the  perform- 
ance of  duties  in  and  ground  one  of  the  freightyards  of  his  master, 
that  he  shall  avail  himself  of  his  opportunities  to  familiarize  himself 
with  his  surroundings,  and  note  the  location  of  a  culvert  passing  under 
an  embankment  along  which  tracks  are  laid,  to  the  end  th^t  he  may 
guard  against  the  obvious  danger  of  falling  into  the  culvert  in  the 
event  his  duties  call  him  in  the  nighttime  to  the  point  where  it  is 
situated;  and  if  he  be  injured  by  falling  into  the  same  he  cannot  be 
heard  to  say  that  though  he  knew  of  its  existence,  and,  notwithstand- 
ing he  had  previously  had  full  opportunity  to  acquaint  himself  with 
its  relative  location,  he  did  not  in  point  of  fact  know  exactly  where  it 
was,  and  that  hi^  master  should  have  warned  him  of  the  danger  of 
falling  into  it  before  sending  him  at  night  to  attend  to  his  duties  on 
and  around  an  engine  which  had  been  left  directly  over  the  culvert 

Instructions. — The  charge  of  the  court  touching  the  right  of  the 
plaintiff  to  receiver  was  not  adjusted  to  the  law  and  facts  of  the  case 
on  trial,  and  unjustly  deprived  the  defendant  company  of  one  of  its 
main  defenses;  irrelevant  and  prejudicial  evidence  was  admitted  over 
its  objection;  and  these  and  other  errors  committed  should  have  per- 
suaded the  trial  judge  to  grant  a  new  trial  irrespective  of  the  question 
whether  the  evidence  sufficiently  supported  the  finding  of  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon ;  Robt.  Hodges,  Judge. 
Action  by  Sam  Price  against  the  Central  of  Georgia  Railway 

*For  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by  railroad  employees,  see  foot-note  appended  to  Illinois 
Terminal  R.  Co.  v.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &  Eng.. 
R.  Cas.,  N.  S.,  683. 

As  to  the  duty  to  warn  and  instruct  employees,  see  foot-note  ap- 
pended to  McMillan  v.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  12  R.  R.  R. 
712,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  712. 
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Company.      Judgment    for   plaintiff.     Defendant   brings    error. 
Reversed. 

Hall  &  Wimberly  and  /.  E.  Hall,  for  plaintiff  in  error. 
/.  H.  Hall  and  Glawson  &  Fowler,  for  defendant  in  error. 

Evans,  J.    This  was  an  action  for  damages  brought  by  Price 
against  the  Central  of  Georgia  Railway  Company,  he  having  sus- 
tained personal  injuries  while  in  its  employ  as  a  locomotive  fire- 
man.    The  case  made  by  his  petition  was,  in  brief,  as  follows: 
About  half  past  12  one  night  he  was  called  on  by  the  defendant 
company  to  go  out  on  an  engine  about  to  leave  the  city  of  Macon, 
and  went  to  the  place  in  the  company's  yard  where  his  engine  had 
been  stationed  by  other  employees  whose  duty  it  was  to  bring  the 
engine  from  the  roundhouse.    The  steam  was  on,  and  the  engine 
was  fully  prepared  to  go  out  on  what  was  known  as  the  "South- 
western EHvision"  of  the  company's  road.     He  undertook,  as  it 
was  his  duty  to  do,  to  make  an  examination  of  the  engine  for  the 
purpose  of  seeing  that  certain  parts  of  it  were  in  good  order,  and 
while  in  the  discharge  of  his  duty  he  stepped  into  an  opening  or 
hole  on  the  premises  of  the  company,  very  near  the  track  on 
which  the  engine  was  standing,  and  received  the  injuries  com- 
plained of.     He  had  no  reason  whatever  to  apprehend  that  this 
opening  or  hole  existed,  and  before  he  fell  into  the  same  did  not 
see  it,  and  could  not,  by  the  use  of  ordinary  care  on  his  part, 
have  discovered  the  same.     He  was  at  the  time  in  the  full  dis- 
diarge  of  his  duty  at  the  place  where  the  company  required  him 
to  be.  and  was  himself  entirely  free  from  fault.     He  had  "no 
knowledge  or  notice  of  the  existence  of  said  hole  or  opening  at 
diat  place."     It  was  an  opening  in  a  culvert  or  waterway  that 
passed  under  the  tracks  of  the  company  at  that  place,  and  its 
presence  was  absolutely  unknown  to  him  up  to  that  time,  and 
he  had  no  means  of  discovering  it  before  he  fell  into  the  same. 
The  hole  was  on  one  side  of  the  engine,  right  at  the  point  where 
the  cow-catcher  stood,  and  in  passing  around  the  cow-catcher  for 
the  purpose  of  examining  the  engine,  he  stepped  into  the  hole ;  it 
being  impossible  for  him,  under  the  conditions  existing  at  the 
time,  to  have  discovered  its  presence  in  time  to  prevent  the  in- 
jury.   He  fell  a  distance  of  some  15  feet  into  a  culvert  or  sewer, 
and  as  a  result  of  the  fall  both  bones  of  his  left  leg,  just  above 
the  ankle,  were  broken,  and  badly  splintered. 

The  plaintiff  charged  that  the  employees  of  the  company  were 
negligent  in  unnecessarily  placing  the  engine  so  near  the  open- 
ing in  the  top  of  the  sewer,  and  in  failing  to  give  him  notice  of 
the  presence  of  this  opening ;  that  the  company  was  negligent  in 
sending  him,  without  warning,  to  an  unsafe  place  in  which  to 
perform  his  duties,  when  it  had  every  means  of  discovering  the 
dangerous  locality,  and  he  did  not  have  equal  means  of  discover- 
ing the  same  before  he  was  injured;  that  the  defendant  was 
negligent  in  permitting  or  causing  the  opening  to  be  made  on  its 
premises,  and  in  not  taking  any  means  to  give  petitioner  or  any 
other  employee  notice  of  the  existence  of  this  dangerous  place 
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on  its  premises,  where  he  was  required  to  go  in  the  performance 
of  his  work ;  and  that  the  company  was  also  neg^ligent  in  failing 
to  place  any  sort  of  guard  or  railing  about  said  excavation  in 
order  to  prevent  persons  going  upon  the  premises  of  the  de- 
fendant from  falling  into  the  same,  and  being  thereby  injured. 
The  railway  company  filed  an  answer,  wherein  it  made  a  denial 
of  the  facts  upon  which  the  plaintiff  relied  as  showing  negligence 
on  its  part.  On  the  trial,  however,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  it  is  to  the  refusal  of  the  court  to  grant 
a  new  trial  that  the  company  excepts. 

Before  undertaking  to  deal  with  the  several  assignments    of 
error  to  set  forth  in  the  motion  for  a  new  trial,  it  may  be  well  to 
give  a  brief  summary  of  the  evidence  touching  the  character  of 
the  hole  or  opening  into  which  the  plaintiff  fell,  and  its  situation 
relatively  to  the  track  on  which  the  engine  was  placed  and  other 
points  in  the  immediate  vicinity.     This  particular  track  was    a 
"spur,"  which,  together  with  other  tracks,  passed  along  an  em- 
bankment some  14  feet  in  height.     Through  this  embankment 
extended  a  brick  culvert,  built  some  time  prior  to  the  year  1875. 
From  1886  up  to  the  time  of  the  plaintiff's  injury  on  February 
17,  1902,  this  culvert  had  remained  in  the  same  condition,  save 
for  necessary  repairs,  in  which  it  was  on  that  date.    The  stream 
nmning  through  this  culvert  passed  through  the  company's  yards 
under  about  ten  freight  tracks,  under  its  coal  chute,  then  under 
two  passenger  tracks,  and  then  under  two  tracks  leading  to  its 
shopyard.     At  several  points,  between  different  sets  of  tracks, 
the  ravine  through  which  this  stream  ran  was  exposed  to  view, 
the  coal  chute  being  one  of  these  points.     The  spur  track  on 
which  the  plaintiff  found  the  engine  on  the  night  of  his  injury 
was  the  outside  track,  and  was  laid  so  close  to  the  edge  of  the 
culvert  that  there  was  no  passageway  between  the  end  of  the 
cross-ties  and  the  edge  of  the  opening;  nor  was  this  opening^ 
guarded  by  any  railing  extending  from  one  side  of  the  embank- 
ment to  the  other.    There  was,  however,  a  free  passageway  be- 
tween- this  track  and  the  one  next  to  it,  the  spaces  between  the 
rails  and  those  between  the  several  tracks  at  this  point  where  they 
crossed  the  culvert  having  been  filled  in  with  earth  and  cinders. 
The  exposure  on  the  outer  side  of  the  spur  track,  caused  by  its 
proximity  to  the  edge  of  the  culvert,  was  an  open  and  obvious 
one.    By  day  the  situation  could  have  been  taken  in  at  a  glance 
by  the  casual  observer.    At  night,  one  passing  along  the  railway 
embankment  might,  in  the  darkness,  fail  altogether  to  observe 
the  ravine  on  one  side  where  it  was  not  spanned  by  the  culvert, 
especially  if  one  were  not  familiar  with  the  locality.     It  was 
customary  for  the  company's  hostlers,  in  the  discharge  of  their 
duty,  to  bring  engines  from  the  roundhouse,  and  to  place  such 
of  them  as  were  to  go  out  on  the  Southwestern  Division  upon 
this  spur  track.     Engines  had  sometimes  been  placed  below  the 
culvert,  though  they  were  usually  left  the  distance  of  a  block  or 
so  above.     On  the  nigbt  of  the  plaintiff's  injury  three  engines 
were  brought  from  the  roundhouse  and  placed  on  this  track  in 
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readiness  for  the  eng^ine  crews;  that  on  which  the  plaintiff  was 
expected  to  ^o  being  the  last  in  line,  so  that  the  others  might 
start  out  ahead.  It  was  left  over  the  culvert,  and  the  engineer 
and  the  plaintiff  were  expected  to  locate  it  and  take  it  in 
charge. 

1.  On  the  argument  before  us,  counsel  for  the  plaintiff  in  error 
verv  strenuouslv  insisted  that  the  evidence  was  not  such  as  to 
support  a  verdict  in  favor  of  Price.    The  theory  upon  which  he 
sought  to  recover  was  as  follows :    He  was  sent  for  in  the  middle 
of  the  night,  and  called  on  by  the  company  to  serve  as  fireman  on 
engine   1001.     He  was  expected  to  find  this  engine,  and,  after 
locating  it,  to  go  around  it,  and  see  whether  or  not  it  was  in  good 
order.     Such  being  his  duty,  the  company  was  bound  to  place 
the  engine  at  a  place  where  he  could  reach  it  in  safety  and 
perform  his  duty  of  inspection.    Instead  of  choosing  a  safe  place, 
the  company's  hostler  left  the  engine  over  the  culvert,  negligently 
failing  to  observe  the  open  ravine  at  this  point,  of  which  he  had, 
or  ought  to  have  had,  knowledge.    Plaintiff  received  no  warning 
of  the  dangerous  locality  in  which  the  engine  had  been  left ;  did 
not  know  of  the  existence  of  any  culvert  in  that  part  of  the 
company's  yard;  had  never  before  been  called  on  to  take  an 
ergine  so  far  down  on  the  spur  track;  and  had  no  reason  to 
apprehend  that  the  engine  had  not,  as  always  theretofore,  been 
left  in  a  place  of  safety.    After  arriving  at  the  company's  yards, 
he  went  in  search  of  engine  1001,  going  along  the  embankment 
between  the  spur  track  and  that  next  to  it ;  and,  after  locating  the 
engine,  he  got  on  it,  changed  his  clothes,  attended  to  minor  duties 
inside  the  cab,  and  then  took  his  hammer,  wrench,  flambeau,  and 
oi:  can,  and  started  on  his  tour  of  inspection,  getting  off  the 
engine  on  the  same  side  from  which  he  had  boarded  it,  which 
was  the  side  next  the  adjoining  track  on  the  left.     After  exam- 
ining the  left  side  of  the  engine,  he  got  in  the  middle  of  the 
trade  and  looked  at  the  headlight,  turned  it  down,  and  then  got 
on  the  pilot  in  order  to  reach  and  adjust  the  "spark  slide."    From 
the  pilot  he  stepped  to  the  outer  rail,  then  upon  the  cross-ties,  and 
started  to  go  around  on  the  right  side  of  the  engine,  but  fell 
over  the  culvert  into  the  ravine  below,  sustaining  the  injuries 
of  which  he  complains. 

If  this  represents  the  real  truth  of  the  matter,  then  it  was  for 
the  jury  to  say  whether  or  not  the  plaintiff,  on  this  occasion,  acted 
with  due  caution  and  circumspection.  But  the  contention  of  the 
company  is  that  such  does  not  constitute  the  entire  truth  sur- 
rounding the  occurrence,  even  though  the  plaintiff  gave  a  truth- 
ful account  of  the  manner  in  which  he  received  his  injury.  His 
stout  avowal  that  prior  to  the  night  of  February  17,  1902,  he  had 
no  knowledge  of  the  existence  of  a  culvert  in  that  immediate 
vicinity,  and  was  unfamiliar  with  that  particular  locality,  is  as 
strongly  denied  by  the  defendant  company.  Moreover,  it  insists 
that,  even  if  the  plaintiff  did  not  have  actual  knowledge  of  the 
precise  location  of  this  culvert  and  open  ravine  in  its  yards,  his 
opportunities  for  knowing  all  about  the  same  had  previously  been 
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such  that  he  cannot  now  be  heard  to  say  that  the  company  was 
under  any  duty  to  give  him  notice  thereof,  to  the  end  that  he 
mi^ht,  on  the  night  of  February  17th,  have  watched  out  for  and 
discovered  the  culvert,  and  have  observed  that  en^ne  1CK)1  had 
been  placed  directly  over  it.  The  defense  thus  interposed  ^vas 
such  as,  if  sustained,  would  defeat  any  recovery  by  the  plaintiff. 
Blackstone  v.  Railway  Co.,  112  Ga.  762,  38  S.  E.  79,  and  cases 
cited.  And  this  defense  was  supported  by  testimony,  which 
demonstrated  that,  if  Price  did  not  have  actual  knowledge  of  the 
existence  and  precise  location  of  the  culvert,  his  opportunities 
for  knowing  had  been  such  that  the  law  would  impute  knowledg^e 
to  him. 

On  the  argument  before  this  court,  counsel  for  the  defendant 
in  error  conceded  Price's  general  knowledge  of  the  existence  of 
the  culvert,  and  the  open  ravine  running  through  the  company's 
yard,  but  contended  that,  relatively  to  the  place  where  the  loco- 
motive was  stationed,  he  did  not  know  of  the  precise  location  of 
the  culvert.    The  law  charges  the  servant  with  what  he  ought  to 
have  known,  and  will  not  excuse  him  for  not  knowing  in  case 
he  has  been  negligently  unobservant.     Price  had  worked  in  the 
yards  of  the  defendant  company  first  as  section  hand,  afterwards 
as  fireman  on  a  switch  engine,  and  at  the  time  of  the  injury  \vas 
employed  as  fireman  on  a  freight  train.     His  emplo>Tnent    as 
fireman  on  a  switch  engine  extended  over  a  period  of  about  two 
years.     He  had  previously  worked  as  a  section  hand  about  six 
months.     During  this  time   there  had  been  no  change  in   the 
physical  appearance  of  the  culvert.    With  such  opportunities  for 
obtaining  knowledge  of  the  location  of  the  culvert,  the  conclusion 
is  irresistible  that  an  ordinarily  prudent  man,  under  similar  con- 
ditions, would  have  known  of  its  location. 

2.   On  the  trial  the  plaintiff  sought  to  contrast  his  diligence  on 
the  night  of  his  injury  with  that  of  the  company's  hostler.     To 
this  end  the  plaintiff  showed  that  he  walked  down  the  railroad 
embankment  between  two  tracks,  and  was  therefore  not  in    a 
good  position  to  discover  the  culvert,  whereas  the  hostler's  post 
of  duty  was  on  the  right-hand  side  of  the  engine,  from  which  side 
he  had  full  opportunity  to  observe  the  culvert  as  he  approached 
it  with  tlie  engine.    The  court  charged  the  jury  that  should  they 
believe  from  the  evidence  that  the  place  in  which  the  engine  was 
left  was  not  reasonably  safe,  and  the  company  knew,  or  ought 
by  the  exercise  of  ordinary  care  to  have  known,  of  the  danger, 
and  *'that  Sam  Price  did  not  know  of  it  at  the  time  of  the  alleged 
injur\',  and  had  not  equal  means  of  knowing  such  danger,  and 
could  not,  by  the  exercise  of  ordinary  care  and  diligence  at  the 
time  of  the  alleged  injury,  have  known  of  such  danger,"  then  the 
plaintiff  would  be  entitled  to  recover.     The  court   further  in- 
structed the  jury  that  *'the  conduct  of  the  parties  to  this  case, 
the  conduct  of  Sam  Price,  the  conduct  of  the  railway  company 
as  presented  by  its  officers,  servants,  and  employees,   is  to  be 
tested  by  ordinary  care  and  diligence  at  the  time  of  the  alleged 
injury — that  care  and  diligence  which  every  prudent  man  would 
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exercise  under  the  same  or  similar  circumstances  and  conditions." 
The  complaint  made  of  these  instructions  is  that  the  court  thereby 
limited  the  jur>'  to  a  consideration  of  the  conduct  of  Price  on 
the  nig;ht  of  the  injur>',  and  entirely  ignored  the  company's  de- 
fense that  he  mif^ht  previously  have  known  all  about  this  culvert, 
and  ou^ht  to  have  become  perfectly  familiar  with  its  location, 
even  thoug^h  he  may  not  have  had  any  actual  knowledge  con- 
cerning it  prior  to  the  time  he  was  hurt.  The  criticism  is  just. 
Moreover,  we  find,  upon  inspecting  the  entire  charge  of  the 
court,  that  in  it  no  reference  whatever  was  made  to  this  aspect  of 
the  company's  defense,  but  that  it  was  wholly  deprived  of  all 
benefit  of  the  same. 

The  court  further  committed  error  in  charging  upon  the  as- 
sumption that  the  capacity  of  the  plaintiff  to  earn  money  might 
have  increased,  there  being  no  evidence  to  warrant  such  a 
charge- 
Over  the  objection  of  defendant's  counsel,  the  plaintiff  was 
permitted  to  elicit  from  the  company's  engineer  the  statement 
that  when,  shortly  before  the  plaintiff's  fall,  the  witness  had 
himself  boarded  the  engine,  he  did  not  know  it  was  over  the 
culvert.  This  testimony  was  not  only  irrelevant,  but  prejudicial 
to  the  defendant.  The  engineer  may  or  he  may  not  have  been 
a  man  who  exercised  ordinary  care  and  diligence.  His  conduct 
on  that  night  was  not  the  subject-matter  of  investigation,  and  his 
failure  to  note  the  culvert  could  not  illustrate  the  issue  whether 
or  not  the  plaintiff  might,  in  the  exercise  of  reasonable  care,  have 
discovered  that  the  engine  was  over  the  same. 

Complaint  is  made  that  the  plaintiff  was  also  allowed  to  show 
that  at  the  end  of  a  culvert  near  the  coal  chute  the  company  had 
erected  a  guard  rail.     This  evidence  was  certainly  incompetent 
for  the  purpose  of  showing  a  quasi  admission  on  the  part  of  the 
company  that  the  erection  of  guard  rails  in  such  places  was  a 
necessary  precaution  against  injury  to  its  emplovees.    Ga.  So.  & 
Ha.  Rv.  Co.  V,  Cartledge,  116  Ga.  164,  42  S.  E.  405,  59  L.  R.  A. 
118;  Portner  Brewing  Co.  v.  Cooper,  116  Ga.  175,  42  S.  E.  408. 
The  defendant  had,  it  is  true,  brought  out  the   fact  that  the 
plaintiff  knew  of  that  culvert  at  the  coal  chute,  with  a  view  to 
showing  that  he  must  have  observed  that  the  stream  passing  un- 
der the  culvert  into  which  he  fell  ran  all  the  way  across  the  com- 
pany's yard,  and  that  he  was  familiar  with  its  general  direction 
and  its  location  relatively  to  other  points  in  the  yard,  including 
the  place  where  he  usually  boarded  his  engine.    Had  there  really 
been  any  pretense  by  the  plaintiff  that  he  did  not  know  of  the 
existence  of  a  culvert  at  the  point  where  he  met  with  his  injury, 
or  at  a  point  other  than  at  the  coal  chute,  the  testimony  objectecl 
to  might  have  been  competent  to  show  that  one  seeine  the  con- 
dition of  affairs  at  the  coal  chute  would  not  be  put  upon  notice 
that,  if  there  were  other  culverts,  there  might  be  danger  in  at- 
tempting to  go  around  an  engine  or  car  standing  over  one  of 
them,  because  of  the  absence  of  guard  rails.    But  as  the  plaintiff 
admitted  he  knew  of  the  existence  of  the  culvert  across  which 
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the  spur  track  ran,  and  that  he  had  previously  had  full  op|>or- 
tunity  to  observe  that  there  was  no  guard  rail  erected  alon^  its 
outer  edge,  this  testimony  threw  no  light  on  any  issue  in  the 
case,  and  ought  to  have  been  excluded  as  wholly  irrelevant. 

Exception  is  taken  to  certain  charges  of  the  court  on  the 
ground  that  by  inadvertence  the  judge  used  language  calculated 
tO  impress  the  jury  that  the  imputation  of  negligence  against  the 
company  was  to  be  accepted  as  an  established  fact.  Another 
charge,  touching  the  measure  of  damages,  is  also  criticised  on 
the  ground  of  inaccuracy  of  expression.  We  shall  not,  ho^^'^ever, 
undertake  to  pass  more  specifically  upon  these  assignments  of 
error,  as,  if  another  trial  be  had,  the  court  will  doubtless  so  frame 
its  charge  as  not  to  subject  it  to  like  criticisms. 

Judgment  reversed.     All  the  Justices  concur. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Hamler. 

(Supreme  Court  of  Illinois,  June  23,  1905.) 
[74  N.  E.  Rep.  705.] 

Sleeping  Car  Employees — Injuries — Exemption  from  Liability — Va- 
lidity— Public  Policy.* — A  contract  between  4  sleeping  car  porter  and 
the  sleeping  car  company,  releasing  the  railroad  companies  over  the 
lines  of  which  the  sleeping  cars  were  operated  from  liability  for  per- 
sonal injury  to  him  while  traveling  over  such  lines,  was  not  void  as 
against  public  policy. 

Sleeping  Cars — Common  Carriers — Railroads. — A  railroad  company 
is  not  a  common  carrier  of  sleeping  cars  belonging  to  another,  and 
is  therefore  entitled  to  impose  such  term  as  a  condition  to  their  op- 
eration as  it  may  elect. 

Contract  between  Sleeping  Car  Company  and  Employee — ^Applica- 
tion— Signatures — Exemption  of  Rsdlroad  from  Liability. — ^Where  a 
contract  between  a  sleeping  car  porter  and  his  employer  bore  date  as 
of  the  date  he  commenced  the  service,  recited  on  its  face  that  it  w^s 
entered  into  in  consideration  of  the  employment,  which  was  for  no 
particular  time,  and  provided  for  daily  wages,  payable  monthly,  a 
provision  releasing  railroads  from  liability  for  injuries  to  such  porter 
was  effective  as  to  any  occurrence  after  the  contract  was  executed, 
though  it  was  not  in  fact  signed  until  seven  months  after  plaintifTs 
employment. 

Sleeping  Car  Employees — ^Whether  Servants  of  Railroad.t — ^Where, 
in  an  action  for  injuries  to  a  sleeping  car  porter,  the  declaration  averred 
that  plaintiff  was  in  the  employ  of  the  sleeping  car  company,  and  the 
uncontradicted  evidence  was  that  such  company  owned  the  car,  had 
charge  of  its  operation,  employed  and  paid  the  men  who  ran  it,  and 
that  the  railroad  company  paid  a  compensation  to  the  sleeping  car 
company  for  running  the  cars  over  its  road,  plaintiff  could  not  be 
regarded  as  a  servant  of  the  railroad  company. 

Injury  to  Sleeping  Car  Porter-— Defense— Contract  Releasing  Rail- 
road from  Liability — Gross  Negligence. — Where  a  sleeping  car  porter 

*See  foot-notes  appended  to  Feldschneider  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  12  R.  R.  R.  737,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  737. 

tFor  the  authorities  in  this  series  on  the  question  as  to  who  cjre, 
and  are  not,  employees,  see  foot-notes  appended  to  Atlanta  &  W.  P. 
R.  Co.  V.  West  (Ga.),  14  R.  R.  R.  548,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  548. 
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was  injured  by  the  blowing  up  of  the  locomotive  of  the  train  to  which 
his  car  w^s  attached,  his  contract  with  the  sleeping  car  company,  by 
which  be  released  the  railroad  company  from  liability  for  injuries,  was 
a  complete  defense,  without  regard  to  whether  the  latter's  negligence 
^-as  gross  or  slight. 
Magruder,  J.,  dissenting. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Anderson  Hamler  ac'ainst  the  Chicago,  Rock  Island 
S:  Pacific  Railway  Company.  From  a  judgment  for  plaintiff, 
affirmed  by  the  Appellate  Court  (114  111.  App.  141),  defendant 
appeals.     Reversed. 

IV,  T,  Rankin  and  Benj.  S.  Cable,  for  appellant. 
George  JS.  Dickson  and  Castle,  Williams  &  Smith  (Ben  M. 
Smith,  of  counsel),  for  appellee. 

Cartwright,  C.  J.  On  January  18,  1902,  Anderson  Hamler, 
the  appellee,  was  a  porter  in  the  employ  of  the  Pullman  Com- 
p£ny  in  a  sleeping  car  attached  to  a  passenger  train  of  appellant 
ninning  in  a  westerly  direction  in  the  state  of  Iowa.  As  the  train 
passed  through  a  station  called  Victor  the  engine  exploded.  The 
engineer  and  fireman  were  killed,  and  the  Pullman  sleeping  car  in 
which  appellee  was  at  work  was  thrown  on  its  side,  and  he  was 
injured.  He  brought  this  suit  in  the  circuit  court  of  Cook 
county  to  recover  damages  for  his  injuries,  and  alleged  in  each 
count  of  his  declaration  that  he  was  employed  by  the  Pullman 
Company  as  a  porter;  that  his  duties  were  the  care  of  the  sleep- 
ii*g:  car,  the  making  up  and  taking  down  of  berths  therein  and 
providing  for  the  necessities  and  comforts  of  passengers;  and 
that  he  was,  with  all  due  care  and  diligence,  performing  his 
duties  as  such  porter  when  the  car  was  thrown  from  the  track. 
In  the  first  count  he  charged  negligent,  careless,  and  wrongful 
management  and  operation  of  the  boiler  which  exploded  and 
threw  the  car  from  the  track ;  in  the  second  count  he  alleged  that 
the  engine  was  negligently,  carelessly,  and  wrongfully  equipped 
with  a  defective  boiler ;  and  the  third  count  contained  a  general 
charge  of  the  negligent  operation  of  the  train,  causing  the  car 
to  be  throw^n  from  the  track.  There  was  a  plea  of  the  general 
issue,  and  upon  a  trial  there  was  a  verdict  of  guilty,  and  damages 
were  assessed  at  $15,000.  On  a  motion  for  a  new  trial  plaintiff 
remitted  $7,500,  and  judgment  was  entered  for  $7,500.  Appel- 
lant appealed  from  the  judgment  to  the  Appellate  Court  for  the 
First  District,  where  the  cause  was  assigned  to  the  branch  of 
tl«at  court.  One  of  the  judges  of  the  branch  court  presided  at 
the  trial  in  the  circuit  court,  and  took  no  part  in  the  consideration 
of  the  appeal,  and,  the  other  judges  disagreeing,  the  judgment 
was  affirmed  by  operation  of  law.  One  of  the  judges  was  dis- 
qualified, and  the  judgment  became  final  as  to  controverted 
questions  of  fact  by  operation  of  law,  and  not  by  consideration 
and  judgment  of  the  court. 

On  the  trial  the  defendant  offered  in  evidence  a  contract  of 
employment  with  the  Pullman  Company,  dated  January  2,  1902, 
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sig^ied  by  the  plaintiff,  the  execution  of  which  was  admitted    t>>' 
him,  and  which  fixed  the  terms  and  conditions  upon  which    he 
accepted  the  employment  and  entered  into  the  service  of   said 
company.    Among  other  things,  the  contract  recited  that  plaintiff 
was  aware  that  the  Pullman  Company  secured  the  operation    of 
its  cars  upon  lines  of  railroad  by  means  of  contracts  wherein 
said  company  agreed  to  indemnify  the  corporations  or  persons 
owning  or  controlling  such  lines  of  railroad  against  liability   on 
their  part  to  the  employees  of  said  Pullman  Company,  and    he 
thereby  released  the  corporations  or  persons  over  whose  lines  of 
railroad  the  cars  of  said  Pullman  Company  might  be  operated 
from  all  claims  for  liability  on  account  of  any  personal  injury 
to  him  while  traveling  over  such  lines  in  said  employment  or  serv- 
ice.   This  contract  was  the  basis  of  the  defense  to  the  suit,  and 
the  defendant  tendered  to  the  court  an  instruction  to  be  given  to 
the  jury  that  the  defendant  was  not  a  common  carrier  of  the 
sleeping  cars  of  the  Pullman  Company;  that  it  could  not    be 
compelled  to  haul  such  sleeping  cars,  but  might  or  might  not 
haul  the  same,  as  it  desired;  that,  if  it  undercook  to  haul  such 
cars  in  its  trains,  it  might  do  so,  and  in  so  doing  might  make 
such  contract  or  demand  such   conditions  as  would  protect    it 
from  liability  for  injury  to  the  porter  or  other  employees  of  the 
Pullman  Company  on  the  said  cars  through  negligence ;  and  that, 
if  the  plaintiff  voluntarily  entered  into  the  agreement  releasing 
the  railroad  company  from  all  liability  for  any  injury  he  migfht 
receive  while  acting  as  a  Pullman  porter,  he  could  not  recover, 
and  the  verdict  should  be  that  the  defendant  was  not  guilty. 
The  court  refused  to  give  the  instruction. 

The  principle  involved  and  the  rights  of  the  parties  under  such 
a  contract  as  this  were  considered  and  decided  in  Blank  v.  Illi- 
nois Central  Railroad  Co.,  182  111.  332,  55  N.  E.  332,  which  was 
an  action  brought  by  an  employee  of  the  American  Express  Com- 
pany for  personal  injuries  received  while  engaged  in  the  service 
of  that  company  in  an  express  car.    The  defense  was  a  contract 
made  by  the  plaintiff  with  the  express  company  to  obtain  ein- 
ployment,  by  which  he  released  from  any  liability  to  him  any 
corporation  operating  any  railroad  over  which  the  express  cars 
should  run.     It  was  decided  that  such  a  contract  is  valid,  and 
not  void  as  against  public  policy,  and  that  the  direction  of  the 
court  to  find  the  defendant  not  guilty  was  justified  by  the  con- 
tract, which  was  a  complete  defense.     There  is  no  difference 
whatever,  in  principle,  between  the  case  of  a  porter  on  a  car  of 
the  Pullman  Company  and  a  messenger  in  an  express  car.     It  is 
no  part  of  the  contract  or  obligation  of  a  common  carrier  of 
passengers  to  furnish  berths,  or  the  services  of  a  porter  to  make 
up  beds  or  perform  other  services  for  passengers.    The  passenger 
pays  the  Pullman  Company  for  the  services  performed  by  it,  and 
not  the  railroad  company,  and  if  one  desires  such  services  as  are 
rendered  by  the  Pullman  Company  and  its  porter  he  must  con- 
tract with  that  company  for  them.    In  its  business  as  a  common 
carrier  of  passengers  a  railroad  company  is  bound  to  carry  all 
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who  apply,  and  to  treat  all  alike^  and  its  duties  and  obli^tions  to 
them  are  imposed  by  law.    The  obligations  of  a  common  carrier 
arise  from  the  public  nature  of  the  employment,  and,  being  im- 
posed by   law,  it  would  be  against  public  policy  to  allow  the 
obligations  so  imposed  to  be  changed  by  a  contract  exempting 
*Jie  carrier  from  the  consequences  of  negligence  in  the  employ- 
ment.   A  railroad  company,  in  its  business  as  a  common  carrier, 
undertakes  to  use  the  care  and  diligence  required  by  law  in  the 
transportation  of  passengers,  and  will  not  be  permitted  to  absolve 
itself  from  its  duties  by  a  stipulation  in  the  contract  of  carriage 
by  which  a  passenger  is  to  take  the  risk  of  its  negligence;  but 
it  the  service  is  one  that  is  not  imposed  upon  it  as  a  duty,  it  may 
tiiidertake  it  upon  such  terms  as  it  may  see  fit.    There  can  be  no 
doubt  that   the  defendant  is  not  bound  to  haul   sleeping  cars 
tendered   to  it  by  the  Pullman  Company,  with  its  conductors, 
^•orters,  or  other  employees.    The  defendant  is  a  common  carrier 
of  passengers,  and  as  to  them  it  assumes  the  duties  and  liabilities 
0!  a  common  carrier,  but  the  Pullman  Company  furnishes  special 
facilities  and  services  to  passengers,  and  .the  defendant  is  not 
a  common  carrier  of  Pullman  cars  and*  employees  performing 
duties  therein.     The  defendant  might  undertake  to  receive  and 
haul  the  cars  of  the  Pullman  Company,  but  in  doing  so  had  a 
rij^ht  to  impose  such  terms  as  it  might  elect.    This  has  been  the 
opinion  of  the  courts  in  all  cases  involving  such  contracts  as  the 
c«ne  here  in  question,  which  have  been  enforced  in  cases  of  ex- 
press cars,  circus  trains,  and  Pullman  cars,  which  the  carrier  was 
not  bound  to  receive  and  haul  as  a  common  carrier.     Bates  v. 
Old  Colonv  Railroad  Co.,  147  Mass.  255,  17  N.  E.  633 ;  Hosmer 
r.  Old  Colony  Railroad  Co.,  156  Mass.  506,  31  N.  E.  652;  Louis 
ville,  Xew  Albany  &  Chicago  Railroad  Co.  v.  Keefer,  146  Ind. 
21. 44  NT.  E.  796,  38  L.  R.  A.  93.  58  Am.  St.  Rep.  348;  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railwav  Co  z\  Mahonev,  148  Ind. 
196. 46  N.  E.  917,  47  X.  E.  464,  40  L.  R.  A.  101.  62  Am.  St.  Rep. 
503:  Robertson  v.  Old  Colony  Railroad  Co.,  156  Mass.  526,  31 
X  E.  650,  32  Am.  St.  Rep.  482 ;  Griswold  v.  New  York  &  New 
England  Railroad  Co.,  53  Conn.  371,  4  Atl.  261,  55  Am.  Rep. 
115;  Coup  z\  Railroad  Co.,  56  Mich.  Ill,  22  N.  W.  215,  56 
.\m.  Rep.  374;  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  542,  628,  29 
L.  Ed.  791 ;  Peterson  v.  Chicago  &  Northwestern  Railway  Co. 
(Wis.)  96  N.  W.  532;  Donovan  v,  Pennsylvania  Co.,  120  Fed. 
315,  57  C.  C.  A.  362,  61  L.  R.  A.  140 ;  New  York  &  Hudson  River 
Railroad  Co.  z\  Difendaflfer,  125  Fed.  893.  62  C.  C.  A.  1 ;  Mc- 
Dermon  z\  Southern  Pacific  Railway  Co.  (C.  C.)   122  Fed.  669. 
In  the  last  two  of  these  cases  the  validity  of  the  contract  with 
the  Pullman  Company  was  involved.     In  the  case  of  Blank  v. 
lUinois  Central  Railroad  Co.,  supra,  appellant  relied  upon  the  de- 
cision of  Judge  Taft  in  Voigt  v.  Baltimore  &  Ohio  Southwestern 
Railway  Co.  (C.  C.)  79  Fed.  561,  but  that  decision  was  reversed 
l)v  the  Supreme  Court  of  the  United  States  in  Baltimore  and 
Ohio  Southwestern  Railway  Co.  z\  Voigt,  176  U.  S.  498,  20  Sup. 
Ct  385,  44  L.  Ed.  560,  where  it  was  held  that  Voight  could  not 
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avoid  his  agreement  on  the  ground  that  it  was  against  public 
policy.  The  court,  affirming  the  doctrine  that  a  common  carrier 
o^  passengers  cannot  lawfully  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or  his  servants,  said; 
"At  the  same  time  it  must  not  be  forgotten  that  the  right  of 
private  contract  is  no  small  part  of  the  liberty  of  the  citizen,  and 
tliat  the  usual  and  most  important  function  of  courts  of  justice 
is  rather  to  maintain  and  enforce  contracts  than  to  enable  parties 
thereto  to  escape  from  their  obligation  on  the  pretext  of  public 
policy,  unless  it  clearly  appears  that  they  contravene  public  right 
or  the  public  welfare."  Upon  an  extensive  review  of  the  author- 
ities it  was  decided  that  the  contract  was  not  against  public 
policy,  but  was  valid,  and  constituted  a  defense  to  the  action. 

It  is  urged,  however,  that  the  contract  in  this  case  was  without 
consideration,  and  was  therefore  void.    Upon  the  cross-examina- 
tion of  the  plaintiff  he  was  presented  with  the  contract,   and 
admitted  that  he  signed  it.    It  bore  date  at  the  time  of  his  em- 
ployment by  the  Pullman  Company,  but  after  it  was  introduced 
in  evidence  by  the  defendant  he  was  called  in  rebuttal,  and  testi- 
fied that  it  was  executed  by  him  about  seven  months  after  he 
was  employed  by  the  Pullman  Company,  and  that  he  did  not 
read  it.    It  is  on  the  ground  that  the  contract  was  executed  after 
the  employment  began  that  counsel  urge  it  was  without  consid- 
eration.   There  was  evidence  that  the  contract  was  signed  before 
employment  was  given  to  the  plaintiff;  but,  whatever  the  fact 
may  be,  the  employment  was  at  certain  daily  wages,   payable 
monthly,  and  for  no  particular  time.    The  contract  bore  date  at 
the  commencement  of  the  service,  and  recited  on  its  face  that  it 
was  entered  into  in  consideration  of  the  employment.    If  it  was 
signed  as  he  claimed,  and  the  employment  continued,  it  would 
be,  in  any  event,  effective  as  to  any  occurrence  after  its  execu- 
tion.   It  does  not  seem  to  be  claimed  that  plaintiff  was  not  bound 
bv  the  contract  because  he  did  not  choose  to  read  it.    He  testified 
that  he  was  able  to  read  and  write,  and  there  was  no  evidence  of 
fraud  or  misrepresentation,  or  that  he  was  in  any  manner  pre- 
vented from  reading  the  contract.     Under  such  circumstances 
the  fact  that  he  did  not  read  it  does  not  affect  its  validity. 

It  is  contended  that  plaintiff  was  a  servant  of  the  defendant, 
and  that  the  contract  was  also  void  as  a  contract  between  master 
and  servant.  The  declaration  averred  that  the  plaintiff  was  in 
the  employ  of  the  Pullman  Company,  and,  as  a  question  of  fact, 
the  uncontradicted  evidence  was  that  the  Pullman  Company 
owned  the  car  and  had  charge  of  its  operation;  that  it  employed 
the  men  who  ran  its  cars,  paid  the  porters ;  and  that  the  defendant 
paid  a  compensation  to  the  Pullman  Company  for  running  the 
Pullman  cars  over  its  road.  The  master  of  a  servant  is  one  to 
whose  order  he  is  subject,  and  the  plaintiff  was  not  subject  to 
the  order  of  the  defendant  in  any  particular,  and  therefore  was 
not  its  servant.  Under  this  head  it  is  also  urged  that  no  contract 
v/as  proved  between  the  defendant  and  the  Pullman  Company. 
Plaintiff's  contract  recited  that  the  Pullman  Company  secured 
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the  operation  of  its  cars  on  lines  of  railroad  by  means  of  con- 
tracts, and  it  released  from  liability  any  corporation  over  whose 
lines  the  cars  should  run.  In  Russell  v.  Pittsburj^h,  Cincinnati, 
Qiica^o  &  St.  Louis  Railway  Co.  (Ind.  Sup.)  61  N.  E.  678, 
55  L-  R-  A.  253,  87  Am.  St.  Rep.  214,  in  which  a  contract  iden- 
tical with  this  one  was  under  consideration,  the  Supreme  Court 
of  Indiana  held  that  the  contract,  referring^  j^enerally  to  the  trans- 
portation companies  over  whose  lines  tiie  Pullman  Company 
should  run  its  cars,  comprehend  the  appellee  in  that  case;  that 
the  contract  was  prima  facie  for  its  benefit,  and  that  it  would  be 
presumed  to  have  accepted  its  provisions,  and  mig^ht  claim  rights 
under  it  as  one  in  whose  interest  it  was  executed. 

Finally,  it  is  contended  that  a  contract  of  this  character  only 
exempts  from  liability  for  ordinary  negligence,  and  is  no  defense 
in  an  action  for  an  injury  caused  by  gross  negligence.  It  is  con- 
tended that,  if  the  degree  of  negligence  is  high,  and  the  negli- 
^nce  great,  the  agreement  is  of  no  effect;  and  the  trial  court 
adopted  that  view  in  giving  instructions  to  the  jury.  In  the  first 
instruction  the  court  defined  gross  negligence  as  the  want  of 
slight  diligence  and  care,  and  in  other  instructions  told  the  jury 
that,  if  the  plaintiff  was  not  guilty  of  negligence,  and  the  defend- 
ant was  guilty  of  gross  negligence,  they  should  find  for  the  plain- 
tiff, and  that,  if  the  contract  in  evidence  was  signed  by  the 
plaintiff,  and  he  was  not  guilty  of  negligence,  and  the  defendant 
was  guilt>'  of  gross  negligence  causing  the  injury,  the  contract 
v.as  not  a  good  defense,  and  they  should  find  for  the  plaintiff. 
The  cause  of  the  explosion  was  not  definitely  proved,  but  there 
was  evidence  that  tended  to  show  that  the  water  was  low  in  the 
boiler.  The  engineer  and  fireman  were  both  killed,  and  it  can 
never  be  known  whether  they  were  misled  on  account  of  the 
water  ^auge  or  other  appliances  not  working  properly.  There 
was  no  evidence  tending  in  the  remotest  degree  to  prove  that 
there  was  any  willful  or  intentional  failure  on  the  part  of  either 
of  them  to  perform  any  duty  respecting  the  boiler  or  the  man- 
agement of  it.  Their  own  safety  was  involved,  and  there  can  be 
no  presumption  that  they  lost  their  lives  through  a  willful  or 
intentional  disregard  of  duty. 

We  are  of  the  opinion  that  no  distinction  as  to  the  rights  of 
the  parties  can  be  founded  upon  speculation  as  to  different  de- 
crees of  mere  negligence,  and  that  the  trial  court  erred  in  in- 
structing the  jury  to  find  for  the  plaintiff  if  they  concluded  that 
the  defendant  was  guilty  of  gross  negligence.  Formerly,  this 
court,  in  expounding  the  doctrine  of  comparative  negligence^ 
classified  negligence  into  three  degrees,  as  slight,  ordinary,  and 
^oss;  but  that  doctrine  was  long  ago  abolished,  and,  while 
negligence  may  since  that  time  have  been  alluded  to  in  opinions 
as  gross  or  slight,  no  weight  has  been  given  to  the  question,  and 
no  liability  has  been  based  on  any  distinction  in  degrees  unless 
the  negligence  was  willful  or  intentional,  where  it  assumes  an 
ertirely  different  character  from  that  of  negligence  in  its  ordinary 
n^eaning.     In  negligence,  merely,  there  is  no  intention  to  do  a 
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wrong^ful  act  or  omit  the  performance    of    a  duty.     Chicago, 
Burling^ton  &  Quincy  Railroad  Co.  v.  Johnson,  103  111.  512.   Even 
when  gfross  it  is  but  the  omission  of  a  duty.    Jacksonville  South- 
eastern Railway  Co.  v.  Southworth,  135  111.  250,  25  N.  E.  1093. 
The  many  refinements  concerning^  the  de^ees  of  such  omissions 
of  duty  ^ew  out  of  the  application  of  the  rule  of  comparative 
negflig^ence,  and  were  divested  of  all  importance  by  the  decision 
that  to  justify  a  recovery  the  person  injured  must  be  in   the 
exercise  of  ordinary  care,  and  the  injury  must  have  resulted  from 
a  want  of  ordinary  care  on  the  part  of  the  defendant    Calumet 
Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  3  N.  E.  456.    The  rule 
since  that  time  has  been  that  if  a  plaintiff  has  exercised  ordinar\- 
care,  and  the  defendant  has  failed  to  exercise  due  care — i.  e.,  the 
care  demanded  under  the  circumstances — the  rig^hts  of  the  par- 
ties are  thereby  fixed  and  determined,  and  there  is  an  end  of 
controversy.    If  those  conditions  exist,  there  is  actionable  or  cul- 
pable negligence,  which  will  justify  a  recovery  of  damages  re- 
sulting therefrom;  and  it  makes  no  diffjerence  in  the  liability  or 
the  damages  by  what  name  the  negligence  is  designated.    Where 
an  injury  results  from  a  failure  to  exercise  ordinary  care,  and 
not  from  a  willful  or  intentional  failure  to  perform  a  duty,  the 
question  of  degree  is  of  no  importance.     Speculations  on  that 
subject  lead  to  no  practical  result,  as  shown  by  the  various  cases, 
among  which  is  Lake  Shore  &  Michigan  Southern  Railway  Co.  v. 
Hessions,  150  111.  546,  37  N.  E.  905,  where  it  was  said  that 
slight  negligence  is  not  necessarily  incompatible  with  due  and 
ordinary  care ;  and,  inasmuch  as  there  is  no  negligence  unless 
there  is  a  failure  to  exercise  due  care,  which  is  the  care  required 
by  law  under  the  circumstances  of  a  case,  the  remark  was  equiv- 
alent to  holding  that  slight  negligence  was  not  negligence  at  all. 

Where  the  doctrine  of  comparative  negligence  is  not  applied, 
the  authorities  make  no  distinction  in  rights,  duties,  or  liabilities 
based  on  degrees  of  negligence.  Judge  Cooley,  in  his  work  on 
Torts,  p.  30,  says:  "Some  writers  classify  negligence  as  gross 
negligence,  ordinary  negligence,  and  slight  negligence.  But  this 
division  only  indicates  this :  that  under  the  special  circumstances 
Sjeat  care  and  caution  were  required,  or  only  ordinary  care,  or 
only  slight  care.  If  the  care  demanded  was  not  exercised,  the 
case  is  one  of  negligence,  and  a  legal  liability  is  made  out  when 
the  failure  is  shown."  Judge  Thompson  classifies  negligence  as 
of  two  kinds — negligence,  which  consists  of  carelessness  and 
inattention;  and  willful  negligence,  consisting  of  willful  and 
intentional  failure  or  neglect  to  perform  a  duty — and  he  repudi- 
ates any  further  classification.  He  says  (1  Thompson  on  Negli- 
gence, §  18)  :  "Lord  Holt,  C.  J.,  in  a  celebrated  case  divided 
diligence  into  three  degrees — slight,  ordinary,  and  gross.  In 
this  he  is  supposed  to  have  made  an  attempt  to  follow  the  Roman 
law ;  but  later  investigators  have  pointed  out  that  culpa  levissima, 
or  slight  negligence,  was  unknown  to  the  Roman  law,  but  was  one 
of  the  refinements  of  the  Middle  Ages.  I  confess  myself  care- 
less, ignorant,  and  indifferent  upon  this  whole  subject  of  the 
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<]c.^ees  of  neg^H^ence.  It  is  plain  that  such  refinements  can  have 
no  useful  place  in  the  practical  administration  of  justice.  Neg^- 
li^ence  cannot  be  diAnded  into  three  compartments  by  mathe- 
matical lines.  Ordinary  jurors,  before  whom,  except  in  cases 
in  admiralty,  actions  pounded  on  negligence  are  always  tried,  are 
quite  incapable  of  understanding  such  refinements.  *  *  *  No 
effort  can  extract  from  the  current  American  decisions  the  con- 
clusion that  there  are  three  degrees  of  culpable  negligence — 
slight,  ordinary,  and  gross.  On  the  one  hand,  it  has  been  held 
that  slight  negligence  may  be  compatible  with  ordinary  care,  and 
therefore  not  actionable  at  all.  On  the  other  hand,  it  has  been 
laid  down  that  there  is  no  distinction  between  gross  negligence 
ard  the  want  of  ordinary  care.  ♦  *  *  if  the  care  demanded 
i^  not  exercised,  the  case  is  one  of  negligence,  and  the  legal  lia- 
bllit>'  is  made  out  when  the  .failure  is  shown."  The  author  of 
the  chapter  on  Negligence  in  the  American  and  English  Encyclo- 
pedia of  Law  (2d  Ed.  vol.  21,  p.  459)  says:  "While  not  infre- 
quent references  are  still  found  in  judicial  discussions  of  the 
subject  to  the  classification  of  negligence  into  degrees,  the  tend- 
ency of  modem  authority  and  the  weight  of  the  best-considered 
cases  are  now  opposed  to  this  view,  holding  that  in  every  case 
negligence,  however  described,  is  merely  a  failure  to  bestow  the 
care  and  skill  which  the  situation  demands ;  and  hence  it  is  more 
accurate  to  call  it  simply  negligence.  Some  decisions  even  go 
further,  and  declare  that  the  classification  of  negligence  into  de- 
uces is  a  matter  of  pure  speculation,  and  of  no  practical  conse- 
quence; that  it  is  useless,  and  tends  to  confusion;  and  that  in 
fact  it  is  unsafe  to  base  any  legal  decisions  on  distinctions  in  the 
degrees  of  negligence."  One  of  the  reasons  given  by  the  courts 
for  disregarding  supposed  distinctions  in  degrees  of  negligence 
is  the  inability  to  give  the  terms  "slight,"  "ordinary,"  and  "gross" 
any  definite  Yneaning,  and  the  impracticability  of  applying  any 
rule  based  on  the  supposed  distinction.  It  is  clear  that  negligence 
cannot  be  divided  into  slight,  ordinary,  and  gross  by  definite  lines, 
so  that  a  jury  may  understand  the  limits  of  each,  and  assign  each 
case  to  its  own  department.  In  Hinton  v.  Dibbin,  42  Eng.  C.  L. 
847,  Lord  Denman  said:  "Again,  when  we  find  *gross  negli- 
gence' made  the  criterion  to  determine  the  liability  of  a  carrier 
who  has  given  the  usual  notice,  it  might,  perhaps,  have  been 
reasonably  expected  that  something  like  a  definite  meaning  might 
have  been  given  to  the  expression.  It  is  believed,  however,  that 
in  none  of  the  numerous  cases  upon  this  subject  is  any  such 
attempt  made,  and  it  may  well  be  doubted  whether  between 
Voss  negligence'  and  negligence  merely  any  intelligible  distinc- 
tion exists." 

In  Steamboat  New  World  v.  King,  16  How.  469,  14  L.  Ed. 
1019,  it  was  said :  "The  theory  that  there  are  three  degrees  of 
negligence  described  by  the  terms  'slight,'  'ordinary,'  and  'gross' 
has  been  introduced  into  the  common  law  from  some  of  the 
commentators  on  the  Roman  law.  It  may  be  doubted  if  these 
terms  can  be  usefully  applied  in  practice.    Their  meaning  is  not 
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fixed  or  capable  of  being  so.  *  *  *  Recently  the  judges  of 
several  courts  have  expressed  their  disapprobation  of  these  at- 
tempts to  fix  the  degrees  of  diligence  by  legal  definitions,  and 
have  complained  of  the  impracticability  of  applying  them. 
*  *  *  It  may  be  added  that  some  of  the  ablest  commentators 
on  the  Roman  law  and  the  Civil  Code  of  France  have  wholly 
repudiated  this  theory  of  three  degrees  of  diligence  as  unfounded 
in  principles  of  natural  justice,  useless  in  practice,  and  presenting 
inextricable  embarrassments  and  difficulties." 

In  Perkins  v.  New  York  Central  Railroad  Co.,  24  N.  Y.  196. 
82  Am.  Dec.  281,  the  Court  of  Appeals  said:  "The  difficulty  of 
defining  gross  negligence,  and  the  intrinsic  uncertainty  pertain- 
ing to  the  question  as  one  of  law,  and  the  utter  impracticability 
of  establishing  any  precise  rule  on  the  subject,  renders  it  unsafe 
to  base  any  legal  decision  on  distinctions  of  the  degrees  of  negli- 
gence. Certainly,  before  cases  are  made  to  turn,  by  verdicts  of 
juries,  upon  any  such  distinction,  the  judges  should  be  able  to 
define  with  some  precision  what  they  mean  by  gross  negligence, 
slight  negligence,  and  ordinary  negligence.  It  will  be  seen,  on 
examining  the  many  cases  reported  where  the  question  has  arisen, 
that  this  has  been  found  utterly  impracticable  by  judges  when 
called  upon  to  instruct  juries  upon  the  question,  and  also  when 
called  on  to  declare  the  law  more  carefully  in  bank.  *  *  * 
What  is  negligent  in  a  given  case  may  easily  be  affirmed  by  a 
jury,  but  in  what  degree  the  negligence  consists  in  any  scale  of 
classification  of  degrees  of  negligence  is  not  so  easily  determined, 
will  ordinarily  be  a  matter  of  pure  speculation,  and  of  no  prac- 
tical consequence." 

In  Wilson  v,  Brett,  11  Meeson  &  Welsby,  113,  it  was  held  that 
there  is  no  legal  difference  between  negligence  and  gross  negli- 
gence ;  that  it  is  the  same  thing,  with  the  addition  of  a  vitupera- 
tive epithet;  and  that  the  question  in  any  case  is  whether  there 
was  culpable  negligence. 

In  Grill  v.  General  Iron  Screw  Collier  Co.,  1  Com.  P.  600,  it 
was  complained  that  the  Lord  Chief  Justice  misdirected  the  jury 
because  he  made  no  distinction  between  gross  and  ordinary  neg- 
ligence. In  deciding  the  case  Willes,  J.,  said:  "I  quite  agree 
with  the  dictum  of  Lord  Cranworth  in  Wilson  v,  Brett  that  gross 
negligence  is  ordinary  negligence  with  a  vituperative  epithet — a 
view  held  by  the  Exchequer  Chamber.  Beal  v.  South  Devon 
Railway  Co.  Confusion  has  arisen  from  regarding  negligence 
as  a  positive,  instead  of  a  negative,  word.  It  is  really  the  absence 
of  such  care  as  it  was  the  duty  of  the  defendant  to  use." 

In  the  case  of  Beal  v.  South  Devon  Railway  Co.,  3  H.  &  C. 
336,  above  referred  to,  the  failure  to  exercise  reasonable  care, 
skill,  and  diligence  was  called  gross  negligence,  although  it  would 
be  called  ordinary  negligence  under  most  definitions  where  there 
is  any  division  into  degrees. 

It  will  be  found  that  the  words  "slight,"  "ordinary,"  and 
"gross,"  as  applied  to  negligence,  are  not  used  in  the  decisions 
with   the   same   meaning,   or  any   definite  and   well-understood 
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meaning.  Illustrations  are  numerous,  but  a  few  will  suffice  for 
the  present  purpose.  The  words  "gross  negligence"  are  often 
used  as  the  antithesis  of  ^'slight  care,"  but  in  many  relations  the 
law  only  requires  the  exercise  of  slight  care,  and  the  failure  to 
exercise  it  cannot  be  different  in  degree  from  the  failure  to  ex- 
ercise a  very  high  degree  of  care  where  it  is  demanded  by  the 
law.  The  absurdity  of  such  a  standard  for  determining  supposed 
degrees  of  negligence  is  manifest.  It  has  been  noted  that  slight 
negligence  is  not  regarded  as  inconsistent  with  due  care,  and,  if 
due  care  is  exercised,  there  is  no  actionable  negligence,  and  there- 
fore, in  a  legal  sense,  no  negligence  at  all.  In  Bloor  v.  Town 
of  Delafield,  69  Wis.  273,  34  N.  W.  115,  it  was  held  that  a  slight 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  contributing 
proximately  to  cause  the  injury,  would  defeat  his  action,  while 
only  slight  negligence  on  his  part  contributing  thereto  would  not. 
The  Supreme  Court  of  Wisconsin  also  holds  that  no  mere  degree 
of  carelessness  or  inadvertence  constitutes  gross  negligence 
(Decker  v.  McSorley,  116  Wis.  643,  93  N.  W.  808),  and  that  the 
term  "gross  negligence"  signifies  willfulness,  involving  intent, 
actual  or  constructive,  to  cause  injury;  and  if  one  is  guilty  of 
willful  misconduct  causing  injury  to  another  the  former's  fault 
is  denominated  gross  negligence.  Rideout  v.  Winnebago  Trac- 
tion Co.  (Wis.)  101  N.  W.  672.  In  K.  C.  M.  &  B.  R.  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  South.  262,  the  court  drew  a  distinction 
between  negligence  charged  to  be  reckless  and  a  willful  and 
wanton  injury;  and  in  Stringer  v.  Alabama  Mineral  Railroad 
Co.,  99  Ala.  397,  13  South.  75,  it  was  said:  "The  words  'gross,' 
'reckless,'  when  applied  to  negligence  per  se,  have  no  legal  sig- 
nificance which  imports  other  than  simple  negligence  or  a  want 
of  due  care."  The  court  recognized  but  two  grades  of  negli- 
gence; one  being  simple  negligence,  or  the  want  of  due  care, 
and  the  other  such  reckless  or  wanton  disregard  of  probable 
consequences  as  to  be  equivalent  to  an  intentional  injury;  and 
expressed  doubt  whether  the  latter  could  be  strictly  and  techni- 
cally called  negligence — certainly  a  well-founded  doubt.  In 
McAdoo  V.  Richmond  &  Danville  Railroad  Co.,  105  N.  C.  140, 
11  S.  E.  316,  it  was  held  that  in  torts  there  is  no  degree  of  neg- 
ligence which  can  be  described  by  the  word  "gross"  alone.  In 
Milwaukee  &  St.  Paul  Railroad  Co.  v.  Arms,  91  U.  S.  489, 
23  L.  Ed.  374,  the  court,  after  citing  and  quoting  from  the  Eng- 
lish decisions  holdifig  that  there  is  no  intelligible  distinction 
between  ordinary  and  gross  negligence,  said:  "Gross  negligence 
is  a  relative  term.  It  is  doubtless  to  be  understood  as  meaning 
a  greater  want  of  care  than  is  implied  by  the  term  ^ordinary 
negligence,'  but  after  all  it  means  the  absence  of  care  that  was 
necessary  under  the  circumstances."  In  Smith  v.  New  York 
Central  Railroad  Co.,  24  N.  Y.  222,  it  was  said:  "Attempts 
have  been  made  to  fix  a  liability  upon  the  distinction  between 
gross  negligence  and  negligence  merely,  but  courts  have  been 
compelled  to  abandon  the  attempt,  and  to  say  that  negligence 
does  not  change  its  character  and  become  anything  but  negli- 
gence by  the  application  of  any  epithet  to  it." 
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The  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  considered  the  same  question  involved  in  this  case    in 
Kelly  V.  Malott  (at  the  October  term,  1904)  135  Fed.  74.     The 
suit  was  for  damaj^es  on  account  of  the  death  of  a  messeng^er 
of  the  Adams  Express  Company,  and  the  declaration  charged 
that  he  was  killed  in  a  collision  that  occurred  throug^h  the  g^ross 
neglij^ence  of  the  defendant.     A  contract  similar  to  the  one   in 
this  case  was  pleaded,  and  the  question  was  whether  the   in- 
jection of  the  word  "gfross"  in  the  declaration  made  out  a  case 
despite  the  plea.     The  court  said:    **It  seems  to  us  that    the 
whole  attempt  to  classify  negligence  has  resulted  from  a  mis- 
apprehension.    *  Negligence'  is  merely  a  word  of  denial.     *Care' 
is  the  positive  word.     It  is  familiar  and  sound  doctrine   that 
there  are  degrees  of  care.     But  *care'  cannot  properly  be   di- 
vided   into    abstract    and    absolute    classes.      The    quantum    of 
care  required  in  a  particular  case  is  determined  from  tlie  rela- 
tions  of   the   parties   and   the    facts   of   the   situation,   and    is 
proportionate    to    the    danger    reasonably    to    be    apprehended. 
Whatever  the  required  degree  of  care,  the  failure  to  measure 
up  to  it  is  the  ground  of    complaint.     But  failure  is  failure. 
The  cause  of  action  flows  from  the  failure  to  exercise  the  full 
degree  of  care  that  was  due.    The  injuries  are  what  they  are. 
The  innocent  sufferer  is  entitled  to  full  compensation  on  ac- 
count of  the  defendant's  failure  to  bestow  the  fullness  of  care 
demanded  by  the  situation.     He  is  to  receive  no  more,  no  less, 
than  full  compensation,  because,  though  the  defendant's  lack  may 
be  a  variable,  any  lack  supplies  a  cause  of  action;  and  his  in- 
juries, which  measure  the  value  of  the  cause  of  action,  are   a 
constant.      The    division    of    negligence    into    slight,    ordinary, 
and  gross  may  have  originated  in  an  endeavor,  unconsciously 
perhaps,  to  justify  exemplary  damages  where  only  compensa- 
tive should  be  allowed.     One  who  unintentionally   fails  in  his 
duty,  and  thereby  causes  an  injury,  should  make  complete  com- 
pensation.    But  to  warrant  punishment  there  must  be  an  actual 
or  constructive  intent  to  inflict  the  injury.    Negligence  and  will- 
fulness are  as  unmixable  as  oil  and  water.    'Willful  negligence' 
is  as  self-contradictory  as  'guilty  innocence.'     The  substantive 
remains  the  substantive,  whatever  the  adjective.     In  Railroad 
Co.  V,  Lockwood,  17  Wall.  357,  21  L.  Ed.  627,  the  Supreme 
Court  said:    'In  each  case  the  negligence,  whatever  epithet  w^e 
give  it,  is  failure  to  bestow  the  care  and  skill  which  the  situation 
demands,  and  hence  it  is  more  strictly  accurate,  perhaps,  to  call 
it  simply  "negligence."     And  this  seems  to  be  the  tendency  of 
modern  authorities.     *     *     *     In  the  case  before  us,  the  law,  in 
the  absence  of  special  contract,  fixes  the  degree  of  care  and  dili- 
gence due  from  the  railroad  company  to  the  persons  carried  on 
its  trains.    A  failure  to  exercise  such  care  and  diligence  is  negli- 
gence.    It  needs  no  epithet  properly  and  legally  to  describe  it.' 
See,  also,  Milwaukee,  etc.,  Railway  Co.  v.  Arms,  91  U.  S.  489, 
492  [23  L.  Ed.  374]  ;  Purple  v.  Union  Pacific  Railroad  Co.,  114 
Fed.  123  [51  C.  C.  A.  564,  57  L.  R.  A.  700]." 
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WTiether  the  use  of  the  word  "willful*'  negligence  is  proper 
and  consistent  or  not,  there  can  be  no  doubt  that  it  is  not  equiva- 
lent to  gross  negligence,  and  the  question  whether  exemplary 
damages  shall  be  awarded  does  not  justify  any  classification  into 
degrees,  since  negligence,  however  gross,  will  not  authorize  such 
damages.  A  tort  must  be  aggravated  by  an  evil  intent  to  enable 
a  party  to  recover  exemplary  damages.  Milwaukee  &  St.  Paul 
Railway  Co.  v.  Arms,  supra.  The  only  question  in  any  case  is 
whether  there  is  actionable  negligence,  and,  if  there  is,  the  au- 
thorities establish  the  proposition  that  the  rights  of  the  parties 
are  not  affected  by  any  question  of  the  degree  of  such  negli- 
gence. The  instructions  that  the  contract  was  not  a  good  defense 
h  case  the  jury  found  the  defendant  guilty  of  gross  negligence 
were  incorrect,  and  should  not  have  been  given. 

At  the  close  of  all  the  evidence  there  was  a  motion  on  the  part 
of  the  defendant  to  direct  a  verdict  of  not  guilty.  The  court 
denied  the  motion,  and  refused  to  give  the  instruction.  Under 
the  authority  of  Blank  v.  Illinois  Central  Railroad  Co.,  supra, 
that  instruction  should  have  been  given. 

The  judgments  of  the  Appellate  Court  and  circuit  court  are 
reversed,  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 

Magruder^  J.,  dissenting. 


Norfolk  &  W.  Ry.  Co.  v.  Bell. 

(Supreme  Court  of  Appeals  of  Vir&^inia,  Feb.  2,  1906.) 

[52  S.  E.  Rep.  700.] 

Master  and  Servant — Duties  of  Master— Safe  Appliances.* — The 
master,  in  selecting  instrumentalities  for  his  work,  should  keep  rea- 
sonably abreast  with  improved  methods,  and  should  be  reasonably 
prudent  and  careful  to  select  appliances  reasonably  adequate  and 
proper  for  their  respective  uses,  but  is  not  bound  to  furnish  the  best- 
known  appliances  or  those  used  by  some  other  employer  in  the  same 
line  of  business. 

Same — Negligence  of  Master — Evidence. f — On  the  issue  of  the  fail- 
ure of  a  master  to  exercise  ordinary  care  to  provide  reasonably  safe 
appliances,  a  witness  having  sufficient  knowledge  of  the  subject  may 
testify  to  the  general  practice  of  masters  with  reference  to  similar  ap- 
pliances and  the  comparative  safety  of  different  appliances;  but  it  is 
not  competent  to  show  that  the  appliances  of  another  master  are 
better  than  those  used  by  the  master  whose  conduct  is  being  called  in 
question. 

Evidence — Hearsay — Recitals  in  Papers. — A  blue  print  showing  a 
kind  of  water  gauge,  which  has  indorsed  thereon  a  recital  as  to  the 
use  of  the  gauge  by  certain  companies,  and  a  paper  illustrating  another 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  master  in  furnishing  appliances,  see  foot-note  appended 
to  Smith  V.  Fordyce  (Mo.),  16  R.  R.  R.  378,  39  Am.  &  Eng.  R.  Cas., 
N  S.,  378. 

tSee  extensive  note  appended  to  Tucker  v.  Boston  &  M.  R.  R. 
(N.  H.),  18  R.  R.  R.  294,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  294. 
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gauge  and  containing  a  manufacturer's  statement  detailing  the  ad- 
vantages of  the  gauge,  are  hearsay  on  the  issue  of  alleged  negligence 
in  failing  to  use  gauges  similar  to  those  described. 

Master  and  Servant — Actions — Instructions — Sufficiency  of  E^ri- 
dence4 — In  an  action  against  a  railroad  for  injuries  to  a  fireman,  there 
was  evidence  that  defendant  had  placed  a  man  on  the  engine  to  learn 
how  to  fire;  that,  while  he  was  engaged  in  that  work,  plaintiff  was  on 
the  engineer's  side  of  the  cab,  running  the  engine  in  the  presence  of 
the  engineer;  that  the  engineer  was  required  to  instruct  the  firems^n 
in  his  duties  and  to  be  present  when  the  fireman  was  running  the 
engine;  and  that  the  fireman  was  required  to  obey  the  orders  of  the 
engineer.  Held,  that  the  evidence  authorized  a  charge  that  if  plaintiff, 
as  one  of  the  inducements  to  his  employment,  w^s  permitted  to  run 
the  engine  so  as  to  learn  to  be  an  engineer,  it  was  the  duty  of  defend- 
ant to  use  ordinary  care  to  provide  and  maintain  a  reasonably  safe 
place  in  which  plaintiff  was  to  perform  such  work. 

Trial — Instructions — ^Applicability  to  Evidence. — Instructions  should 
state,  not  abstract  propositions  of  law,  but  the  law  as  applicable  to 
the  particular  facts  of  the  case. 

Error  to  Circuit  Court,  Campbell  County. 

Action  by  George  L.  Bell  against  the  Norfolk  &  Western 
Railway  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings   error.     Reversed. 

Instruction  No.  1,  given  by  the  court  and  referred  to  in  the 
opinion,  is  as  follows : 

"(1)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was,  on  the  21st  day  of  October, 
1902,  in  the  employment  of  the  defendant  in  the  capacity  of 
fireman  on  one  of  its  engines,  as  alleged  in  the  declaration, 
and  that,  as  one  of  the  inducements  to  said  employment  as  fire- 
man, he  was  permitted,  in  the  presence  of  the  engineer,  to  run 
the  engine,  and  thereby  learn  to  be  an  engineer,  then  it  was  the 
duty  of  the  defendant  to  use  ordinary  care  to  provide  and  main- 
tain a  reasonably  safe  place  in  which  he  was  to  perform  said 
work,  including  reasonably  safe  machinery,  appliances  and  in- 
strumentalities, taking  into  consideration  the  character  of  the 
work  to  be  done  and  the  difficulties  and  dangers  attending  it; 
and  a  failure  on  the  part  of  the  defendant  to  perform  this  duty 
would  be  negligence. 

F,  S.  Kirkpatrick  and  W,  H,  Mann,  for  plaintiff  in  error. 
Lee  &  Howard  and  Whitehead  &  Whitehead,  for  defendant 
in  error. 

JFor  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  master  in  furnishing  a  safe  place  to  work,  see  foot-notes 
appended  to  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.),  16  R.  R.  R.  408, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  408;  foot-notes  appended  to  Dean  v. 
Oregon  R.  &  Nav.  Co.  (Wash.).  16  R.  R.  R.  237,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  237. 

For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  employees  of  a  railroad  company,  see  foot-notes  appended  to 
Parrott  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  16  R.  R.  R.  253,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  foot-notes  appended  to  Atlanta  & 
W.  P.  R.  Co.  V,  West  (Ga.),  14  R.  R.  R.  549,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  549. 
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Buchanan,  J.  This  action  was  brought  by  George  L.  Bell, 
a  fireman  of  the  Norfolk  &  Western  Railway  Company,  to 
recover  damages  for  injuries  resulting  from  the  bursting  of  a 
glass  water  gauge,  which  it  was  alleged  the  railway  company 
had  negligently  constructed  and  maintained  on  its  engine,  upon 
which  the  plaintiff  was  at  work  when  injured. 

The  first  error  assigned  is  to  the  action  of  the  trial  court  in 
the  admission  of  evidence. 

The  plaintiff  put  upon  the  stand  a  witness  who  testified  that 
he  was  a  locomotive  engineer  and  had  worked  as  such  on  the 
Seaboard  Air  Line,  Atlantic  Coast  Line,  and  Southern  Rail- 
Tvays,  and  that  he  had  also  worked  on  the  Norfolk  &  Western 
Railway  as  fireman  and  engine  hostler.  The  witness  was  per- 
mitted to  describe  the  kind  of  water  gauge  in  use  on  the  Sea- 
board Air  Line  Railway,  and  to  identify  and  put  in  evidence  a 
blue  print  or  cut  showing  its  character.  Upon  this  blue  print, 
which  is  made  a  part  of  the  record,  the  original  of  which  is 
before  this  court,  tiiere  is  indorsed:  "This  is  the  style  of  water 
gauge  used  by  Pennsylvania  R.  R.,  and  almost  entirely  by  Rich- 
mond Locomocive  Works  on  everything  they  construct.  J.  D.  M." 

.\nother  witness,  who  testified  that  he  had  worked  on  the  Nor- 
folk &  Western  Railway  and  on  the  Southern  Railway,  was 
permitted  to  describe  the  water  gauge  in  use  on  the  Southern 
Railway,  and  the  advantages  which  the  gauge  used  by  that 
company  had  over  that  used  by  the  Norfolk  &  Western  Rail- 
way. He  also  identified  a  cut  or  picture  of  the  gauge  in  use  on 
that  road  on  a  paper  introduced  in  evidence,  which  contained 
the  manufacturer's  statement  of  the  advantages  of  that  gauge, 
among  which  were  that  it  furnished  "most  effective  protection 
against  explosions,"  and  "absolute  safety  against  injuries  to 
workmen." 

One  of  the  objections  made  to  the  evidence  is  that  the  alleged 
failure  of  the  defendant  company  to  exercise  ordinary  care  to 
provide  and  maintain  a  reasonably  safe  water  gauge  on  its 
engine  could  not  be  shown  by  proving  that  another  railway  com- 
pany provided  a  different  and  safer  gauge  on  its  engines. 

In  selecting  between  different  instrumentalities  for  his  pur- 
poses the  master  should  keep  reasonably  abreast  with  improved 
methods,  so  as  to  lessen  the  danger  to  those  in  his  service ;  but 
hf  is  not  bound,  in  the  performance  of  his  duty,  to  furnish  the 
best-known  instrumentalities,  but  such  only  as  are  reasonably 
safe.  The  test  is,  not  whether  he  has  omitted  to  do  something 
he  could  have  done,  nor  whether  a  better  appliance  could  have 
been  obtained  or  a  better  method  adopted,  but  whether  the  se- 
lection made  was  reasonably  prudent  and  careful,  and  the 
instrumentality  selected  reasonably  adequate  and  proper  for  the 
use  to  which  it  was  to  be  applied.  Bertha  Zinc  Co.  v,  Martin's 
Adm'r,  93  Va.  791,  22  S.  E.  869;  Norfolk  &  Western  Railway 
Co.  V.  Cromer's  Adm'r,  99  Va.  763,  787,  40  S.  E.  54. 

It  has  been  repeatedly  held  by  this  court  that  a  witness  having 
sufficient  knowledge  on  the  subject  may  testify  as  to  the  general 
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practice  of  masters  and  the  comparative  safety  of  diflFerent 
methods  of  appliances,  but  it  is  not  competent  to  show  that  the 
different  methods  or  appliances  of  another  master  are  better 
than  those  of  the  defendant.  It  is  supposed  that  in  such  matters 
even  the  skillful  and  experienced  will  frequently  differ  in  their 
choice  of  instrumentalities.  A  party  should  not  be  judged  to 
be  negligfent  for  not  conforming^  to  some  other  method,  or  for 
not  using^  some 'Other  appliance  believed  by  some  to  be  less 
perilous.  Richmond  Locomotive  Works  v.  Ford,  94  Va.  627,. 
640,  27  S.  E.  509 ;  Southern  Ry.  Co.  v.  Mauzy,  98  Va.  692,  694, 
695,  37  S.  E.  285;  Parlett  v.  Dunn,  102  Va.  459,  463,  46 
S.  E.  467. 

The  blue  print  showing  the  kind  of  water  ^uge  in  use  on  the 
Seaboard  Air  Line  Railway,  and  the  paper  containing  the  cut 
or  picture  of  the  water  gauge  used  by  the  Southern  Railway, 
were  amenable  to  the  further  objection  that  the  indorsement 
on  the  blue  print  as  to  the  use  of  the  gauge  by  other  companies, 
and  the  statement  in  the  other  paper  that  the  gauge  described 
was  most  effective  against  explosions,  and  was  absolutely  safe 
against  injuries  to  workmen,  were  mere  hearsay  statements  and 
inadmissible. 

The  action  of  the  court  in  refusing  to  give  the  instructions 
asked  for  by  the  defendant,  and  in  giving  its  own  instructions, 
is  assigned  as  error. 

The  objection  made  to  instruction  No.  1,  given  by  the  court, 
is  that  there  was  no  evidence  upon  which  to  base  it. 

The  defendant  claimed  that  the  plaintiff  was  not  entitled  to 
recover,  because  .he  had  no  right  to  be  where  he  was  when 
injured.  The  evidence  tended  to  show  that  the  defendant  had 
placed  a  young  man  on  the  engine  to  learn  how  to  fire,  and  that, 
while  he  was  engaged  in  that  work,  the  plaintiff,  who  was  the 
regular  fireman,  was  on  the  engineer's  side  of  the  cab,  running 
the  engine,  in  the  presence  of  the  engineer ;  that  under  the  rules 
of  the  defendant  the  engineer  was  required  to  instruct  the  fire- 
man in  all  his  duties,  and  not  to  permit  him  to  run  the  engine, 
except  when  the  engineer  himself  was  present,  or  upon  the  order 
of  the  superintendent  or  master  mechanic,  and  the  fireman  was 
required  to  obey  the  orders  of  the  engineer. 

That  evidence  was  sufficient  to  justify  the  court  in  giving  the 
instruction  in  question. 

It  is  not  contended,  as  we  understand  the  defendant's  objec- 
tions to  the  other  instructions  given  by  the  court,  that  they  do 
not  state  the  law  correctly,  or  that  they  do  not  cover  all  the 
questions  involved  in  the  case;  but  the  contention  is  that  they, 
especially  the  third,  fourth,  and  fifth  instructions,  state  it  in 
such  a  general  way,  and  with  so  little  application  to  the  facts 
of  the  case,  that  their  effect  was  to  mislead,  rather  than  to  aid, 
the  jury. 

There  is  some  foundation  for  this  contention.  But  as  the 
judgment  will  have  to  be  reversed  because  of  the  admission 
of  illegal  evidence,  as  hereinbefore  pointed  out,  it  will  be  un- 
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necessary  to  consider  the  objections  to  the  action  of  the  court 
ill  ^vin^  and  refusing^  instructions,  as  the  evidence  will  not  be 
the  same  on  the  next  trial,  further  than  to  say  that  instructions 
should  state,  not  abstract  propositions  of  law,  but  the  law  as 
applicable  to  the  particular  facts  which  the  evidence  in  the  case 
tends  to  prove. 

The  plaintiff  insists  that  there  is  sufficient  evidence  in  the 
case,  after  rejecting  that  which  was  objected  to,  and  which  we 
have  seen  should  have  been  excluded,  not  only  to  sustain  the 
rerdict  of  the  jury,  but  to  have  compelled  a  verdict  in  his  favor. 

In  this  he  is  mistaken.  The  evidence  introduced  by  the  de- 
fendant to  show  that  it  had  exercised  ordinary  care  to  provide 
and  maintain  a  reasonably  safe  glass  water  gauge  on  its  engine 
was  sufficient  to  have  sustained  a  verdict  in  its  favor,  if  the 
jun-  had  so  found. 

We  are  of  opinion,  therefore,  to  reverse  the  judgment  com- 
plained of,  set  aside  the  verdict,  and  remand  the  case  for  a  new 
trial,  to  be  had  not  in  conflict  with  the  views  expressed  in  this 
opinion. 


M.wER  V.  Detroit,  Y.,  A.  A.  &  J.  Rv.  Co. 

(Supreme  Court  of  Michigan,  Dec.  30,  1905.) 
[105  N.  W.  Rep.  888.] 

Master  and  Servant — Injuries  to  Servant — ^Actions — ^Pleading — Va- 
riance.— In  an  action  against  a  street  railway  for  injuries  to  a  motor- 
man,  where  the  declaration  charged  neghgence  in  tliat  defendant 
failed  to  supply  its  car  with  automatic  "sand  boxes  2|nd  sand,"  whether 
defendant  failed  to  provide  the  car  with  a  "pail  of  sand  and  a  shoval" 
to  be  used  by  hand  was  immaterial. 

Same — Evidence — Previous  Accidents.* — In  an  action  against  a 
street  railway  for  injuries  to  a  motorman,  caused  by  his  losing  con- 
trol of  his  car,  which  was  not  supplied  with  sand,  as  it  was  going  down 
hill,  evidence  that  similar  runaws^ys  had  occurred  going  down  the  same 
hill,  under  like  circumstances,  and  for  the  same  cause,  is  competent 
on  the  issue  of  notice  to  defendant  of  the  danger. 

Same. — In  an  action  against  a  street  railway  for  injuries  to  a  motor- 
man, caused  by  his  losing  control  of  his  car,  because  it  was  not  sup- 
plied with  sand,  while  it  was  going  down  hill,  the  exclusion  of  a  ques- 
tion asked  of  one  of  plaintiff's  witnesses  as  to  how  many  cars  he 
knew  of  having  previously  run  away  down  the  hill  in  question  was  not 
subject  to  the  objection  of  excluding  testimony  of  previous  similar 
runaways  for  similar  causes,  in  the  absence  of  ^  showing  that  the  wit- 
ness knew  anything  about  the  causes  or  circumstances  of  the  previous 
runaways,  nor  as  to  the  places  from  which  they  started. 

Same — Negligence — Sumciency  of  Evidence. — In  an  action  against  a 
street  railway  for  injuries  to  a  motorman,  caused  by  his  losing  con- 
trol of  his  car  while  it  was  running  down  hill,  evidence  held  sufficient 
to  show  that  defendant  was  negligent  in  not  equipping  its  cars  with 
automatic  sand  boxes. 

Same— Measure  of  Master's  Duty — Ordinary  Care.f — A  street  rail- 
way owes  its  motorman  the  duty  of  furnishing  those  appliances  which, 

•See  note  at  end  of  case. 

tSce  preceding  case  and  foot-notes. 
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measured  by  the  standard  of  good  railroading  as  actually  conducted, 
can  be  said  to  be  reasonably  safe,  and  is  not  bound  to  equip  its  cars 
with  every  possible  appliance  to  insure  safety. 

Same — Actions — Instructions. — ^Where  a  motorman  was,  before  be- 
ing placed  in  charge  of  a  car,  instructed  in  the  usual  manner  and  for 
the  usual  time  considered  necessary  to  enable  motormen  to  run  a 
car,  and  was  trained  to  the  satisfaction  of  his  instructors,  who  were 
not  claimed  to  have  been  incompetent,  in  all  the  moves  necessary  to 
start  and  control  a  car  at  all  points,  it  was  error  for  the  court,  in  an 
action  for  injuries  to  the  motorman,  to  charge  that  he  was  the  only 
motorman  without  other  training  or  experience  than  what  was  merely 
sufficient  to  start  and  stop  the  car,  and  possessed  no  mechanical  train- 
ing, but  was  an  inexperienced  young  man  from  the  country. 

Same — ^Assumption  of  Risk. — A  motorman,  who  had  been  working 
for  2^  street  railroad  for  about  six  months,  and  fully  understood  the 
ordinary  operation  of  his  car,  and  was  familiar  with  sand  boxes  and 
sand  and  the  purpose  for  which  the  sand  was  used,  and  knew  the 
danger  of  its  absence,  and  failed  to  use  the  sand  provided  him  when 
he  saw  the  slippery  condition  of  the  track  over  which  he  was  running, 
assumed  the  risk  of  his  car's  running  away  on  a  downgrade. 

Grant  and  Carpenter,  JJ.,  dissenting  from  paragraph  4. 

Error  to  Circuit  Court,  Washtenaw  County;  Edward  D. 
Kinne,  Judge. 

Action  by  Albert  F.  Mayer  against  the  Detroit,  Ypsilanti,  Ann 
Arbor  &  Jackson  Railroad  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.     Reversed. 

Plaintiff,  while  in  defendant's  employ  as  motorman  on  Janu- 
ary 7,   1902,  was  very  seriously  injured.     The  defendant  was 
found  guilty  of  negligence,  and  a  substantial  verdict  recovered. 
Defendant's  street  railway  line  in  the  city  of  Ann  Arbor  runs 
northerly   from   Catherine   street  down  Detroit  street,   with  its 
northerly  terminus  near  the  Michigan  Central  depot.     There  is 
a  gradual  incline  from  Catherine  street, 'down  Detroit  street,  to 
a  point  west  of  the  Michigan  Central  depot,  which  point  is  called 
"Bridge  Point"  in  the  record,  and  is  a  short  distance  south  of 
the  bridge  over  the  railroad  tracks.     At  that  point  the  road 
turns  abruptly  to  the  right  down  a  steep  grade  to  within  a  short 
distance  of  the  depot.     Opposite  its  terminus,  and  a  few  feet 
therefrom,  is  a  stone  pillar  of  the  depot.     The  average  grade 
from  Catherine  street  to  Bridge  Point  is  2.5  per  cent.    In  some 
places  it  is  nearly  level ;  in  others  the  grade  varies  from  9  inches 
to  5.15  inches  per  100  feet.     The  weather  previous  to  January 
7th  had  been  cold.    On  that  day  it  was  sufficiently  warm  to  melt 
snow  upon  the  streets.     There  was  no  snow  or  ice  upon  the 
rails.     Towards  noon  the  frost  came  out  of  the  rails,  causing 
slippery,  or,  as  the  railroad  men  called  it,  "greasy  tracks."    Xo 
difficulty  had  been  experienced  in  going  over  this  street  until  the 
trip  before  that  in  which  the  plaintiff  was  injured.     Plaintiff's 
run  commenced  at  8  o'clock  a.  m.  from  defendant's  car  barns, 
and  continued  until  4 :40  p.  m.    Each  trip  took  40  minutes.    The 
accident  occurred  about  10  minutes  past  12.    There  was  nothing 
in  the  condition  of  the  tracks  in  the  morning  to  cause  apprehen- 
sion.    Plaintiff  testified  that  it  got  more  frosty  and  slippery  as 
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the  day  went  on.    A  car  had  gone  down  and  back  just  before  the 
plaintiff   went  down  and  was  injured.     The  cars  passed  each 
other  on  a  switch  near  Catherine  street.    There  are  several  cross- 
streets  between  Catherine  and  Bridge  Point,  among  which  are 
Division,  Kingsley,  and  Fuller  streets,  Fuller  is  about  350  feet 
from  Bridge  Point,  and  Kingsley  1,150  feet.    The  record  fails  to 
show  the  distance  from  Division  street  to  the  point.     Plaintiff 
testified:     "A.    I  was  going  down  Detroit  street  slowly.     When 
near  Division  street  my  car  began  to  slide.    I  released  my  brakes 
and  put  on  my  reverse  current,  threw  my  reverse  lever,  put  on 
the  reverse  current,  and  stopped  the  car  somewheres  about  Di- 
vision street — somewheres  in  that  vicinitv  between  Fuller  and 
Division — ^and  I  shut  off  the  current,  but  did  not  change  the 
reverse  lever,  but  left  it  in  proper  position  to  reverse  again  if 
necessary ;  left  the  car  to  roll  slowly  down  the  hill,  gathering  up 
ray  brakes,  but  it  began  to  slide  again,  and  I  reversed.    I  began 
to  slide  the  last  time  somewheres  about  Fuller  street.    I  reversed 
again,  but  the  rail  was  so  slippery  that  it  was  impossible  to  stop 
the  car.     *     *     *     Q.    Did  you  stop  the  car?     A.    I  did  not. 
Q.  Go  on  and  state  how  it  happened,  and  what  further  occurred. 
A.  It  skidded  all  the  way  down.    The  car  skidded  all  the  way 
down  to  the  depot  down  hill.    Q.    What  do  you  mean  by  that? 
A.   It  slid  all  the  way  down.     Q.    All  the  way  down  where? 
A.  All  the  way  down  as  far  as  I  knew  anything  about  it.    Q.  Do 
you  know  whether  it  turned  to  go  down  to  the  depot  ?    A.   It  did. 
Q.  Did  it  go  down  that  hill?    A.   It  did.    Q.    Were  you  able  to 
stop  it  when  it  got  to  the  top  of  the  hill  going  down  to  the  depot  ? 
A.    Xo,   sir."     He  also  testified  that  by  means  of  his   reverse 
current  he  stopped  the  car  after  it  had  skidded  a  little  ways,  and 
ran  it  back  a  short  distance  before  starting  again  down  the  in- 
cline; that  he  applied  the  brakes  as  soon  as  the  car  started  the 
second  time,  and  let  it  roll  slowly  down  with  the  brakes  on ;  that 
after  going  from  two  to  four  rods  he  became  satisfied  that  the 
brakes  were  not  going  to  hold  the  car,  and  he  then  threw  off  the 
brakes  and  again  reversed.     The  car  ran  off  at  the  end  of  the 
track  and  struck  the  stone  pillar,  badly  demolishing  the  car  and 
severely  injuring  plaintiff.     The  grounds  of  negligence  alleged 
in  the  declaration  are :     ( 1 )  Failure  to  equip  its  cars  with  sand 
boxes  and  sand.     (2)  To  keep  its  tracks  free  from  ice,  snow,  and 
frost.    (3)  Failure  to  warn  and  instruct  the  plaintiff  against  the 
dangers   attendant   upon   running   cars   when   the    tracks    were 
covered  with  ice  and  snow,  and  in  assuring  him  that  there  was 
no  danger  in  running  the  car  down  grade  when  the  track  was 
thus  covered.      (4)    The   failure  to  equip  the  car  with  proper 
brakes  and  other  appliances  for  stopping  it. 

The  first  and  fourth  grounds  of  negligence  were  properly 
eliminated  from  the  consideration  of  the  jury,  as  there  was  no 
evidence  to  sustain  them.  The  evidence  on  part  of  the  plaintiff 
shows  that  on  the  day  in  question  the  track  became  suddenly 
unusually  slippery  or  "greasy."  Plaintiff  testified  that  he  had 
no  trouble  in  holding  his  car  at  any  other  time.    The  motorman 
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who  made  the  trip  30  minutes  before,  and  who  had  been  in  the 
employ  of  the  company  about  ten  months,  testified:     "I   never 
saw  them  in  worse  condition.    *    *    ♦    q    When  did  you  first 
notice  this  slippery  condition  caused  by  the  frost  coming;-  out  of 
the  rails;  that  is,  what  time  of  the  day?     A.    I  noticed   that  it 
was  especially  bad  the  trip  before  Mr.  Mayer  got  hurt;  that  is. 
30  minutes  before.    Q.   Had  you  noticed  it  before  then  that  day  ? 
A.   I  had  not  noticed  it  enough  to  be  alarmed  about  it.     It  is  a 
condition  that  comes  on  very  quickly.     The  condition  was  not 
the  same  on  all  the  rails  on  that  part  of  our  route.    It  was  only 
particularly  slippery  from  Kingsley  street  to  the  depot.     On  my 
trip  before  Mayer  was  hurt,  I  made  the  trip,  by  being  careful, 
without  any  accident.    I  had  never  run  off  the  end  of  the  track 
at  the  depot."     Another  motorman,  who  made  the  trip   imme- 
diately preceding  that  of  the  plaintiff,  testified:     "It  was  the 
worst  track  I  ever  saw,  slippery.'*     The  case  was  submitted  to 
the  jury  upon  the  second  and  third  grounds  of  negligence.     Upon 
the  second  ground  of  negligence  the  court  instructed  the  jur\' 
as  follows:     "The  negligence  of  which  the  plaintiff  complains, 
and  which  he  charges  against  the  defendant  as  causing  this  acci- 
dent, is  the  failure  of  the  defendant  to  provide  its  railway  cars 
with  sand  boxes  or  the  appliances  for  the  casting  of  sand  upon 
the  rails  of  said  railway  track  when  the  rails  were  slippery,  and 
when  there  was  danger  by  reason  of  the  wheels  sliding  and 
thereby  losing  control  of  the  car.    *    *    *    It  is  the  duty  of  the 
defendant,  in  view  of  the  grade  of  its  roadbed  and  the  liability  of 
its  tracks  to  become  slippery  in  certain  conditions  of  the  weather, 
to  use  reasonable  care  and  diligence  to  furnish  its  cars  with  such 
devices  and  appliances  for  controlling  the  speed  of  its  cars  as 
good  railroading  demands;  and  if  you  shall  find  from  the  evi- 
dence in  this  case  that  the  defendant  failed  to  do  so,  then  it  would 
be  guilty  of  negligence.     It  was  the  duty  of  the  defendant  to 
use  reasonable  care  and  diligence  to  provide  for  the  use  of  the 
plaintiff  such  appliances  as  were  in  common  use  upon  other  roads 
as  would  be  adequate  to  control  the  speed  of  its  cars  at  any  point 
on  its  road  in  the  city  of  Ann  Arbor  during  any  conditions  of  its 
track  which  the  defendant  knew,  or  by  the  exercise  of  ordinary 
care  and  diligence  ought  to  have  known,  was  liable  to  exist ;  and 
if  you  shall  find  from  the  evidence  in.  this  case  that  the  defendant 
failed  to  do  so,  then  it  would  be  guilty  of  negligence."     Upon 
the  third  ground  of  negligence  the  court  instructed  the  jury  as 
follows :    "In  this  case,  if  you  should  find  that  from  the  evidence 
that  the  danger  and  risk  which  caused  this  accident  was  as  open 
and  apparent  to  the  plaintiff  as  it  was  to  the  defendant,  and  that 
he  remained  in  the  employ  and  service  of  the  defendant  with 
this  knowledge  of  this  risk  and  danger,  then  he  cannot  be  heard 
to  complain,  and  must  be  regarded  as  having  assumed  these 
dangers,  and  he  cannot  recover.     It  appears,  however,  that  he 
was  the  only  motorman  without  other  training  or  experience  or 
knowledge  than  what  was  merely  sufficient  to  start  and  run  and 
to  stop  the  car,  and  he  possessed  no  mechanical  or  other  scien- 
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tific  knowledge  or  training,  but  was  an  inexperienced  young 
man  recently  from  the  country.  Under  those  circumstances  I 
instruct  you  as  follows:  If  you  find  from  the  evidence  that  he 
l)ecanie  uneasv  and  solicitous  about  his  abilitv  as  a  motorman 
to  properly  handle  and  hold  the  cars  without  sand  boxes  or 
other  like  appliances,  and  that  on  the  morning  of  the  accident  he 
went  to  the  superintendent  of  the  company  and  communicated 
his  fears,  and  that  the  superintendent  of  the  company  assured 
him  that  there  was  no  danger  if  due  care  was  exercised ;  and  if 
>xrtj  further  find  from  the  evidence  that  he  relied  upon  this  in- 
formation and  assurance  of  the  superintendent,  and  that  he  did 
so  because  he  believed  he  could  safely  depend  upon  the  opinion 
and  judgment  of  the  superintendent,  whom  he  believed  to  pos- 
sess knowledge  superior  to  his  own,  then  it  seems  to  me,  and  T 
so  instruct  you,  that  the  defendant  company  ought  not  to  be 
allowed  to  urge  against  the  plaintiff  that  he  has  assumed  the 
nsks  and  dangers  which  he  sought  to  have  avoided,  and  which 
he  might  have  escaped  but  for  the  assurance  of  the  superior 
officer  of  the  railroad  company  to  whom  he  went  for  counsel  and 
for  safety  to  himself  and  the  public."  Any  further,  facts  so  far 
as  essential  will  be  stated  in  connection  with  the  discussion  and 
determination  of  the  legal  questions. 

Argued  before  MooRE,  C.  J.,  and  Carpenter,  Grant,  Mont- 
gomery, and  Hooker,  JJ. 

Corliss,  Leete  &  Joslyn  {Charles  D.  Joslyn  and  Ray  B.  Mor- 
gan, of  counsel),  for  appellant. 
A.  /.  Sawyer  &  Son,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  In  the  briefs  and  oral 
arguments  it  was  asserted  by  plaintiff's  counsel — and  denied  by 
defendant's  coimsel — ^that  there  was  not  a  pail  of  sand  or  a  shovel 
provided  on  plaintiff's  car  with  which  he  could  throw  sand  upon 
the  track  in  case  of  emergency.  Under  this  record  the  question 
is  wholy  immaterial.  No  such  ground  of  negligence  is  alleged  in 
the  declaration.  The  duty  of  the  defendant  alleged  in  the  declara- 
tion was  to  "equip  and  supply  its  said  car  with  sand  boxes  and 
sand."  It  is  apparent  that  the  case  was  tried  solely  upon  this  the- 
or}',  so  far  as  the  use  of  sand  is  concerned.  Neither  the  plaintiff 
nor  any  other  witness  testified  that  his  car  was  not  supplied  with  a 
pail  of  sand  and  a  shovel.  The  other  motormen  testified  that  on 
their  cars  they  had  pails  of  sand.  Plaintiff  testified  that  his  car  was 
equipped  substantially  the  same  as  others.  The  argument  of  the 
attorney  for  plaintiff  before  the  jury,  as  printed  in  the  record. 
is  evidently  based  upon  the  failure  to  provide  sand  boxes  and 
sand,  which  could  be  used  automatically,  and  not  a  failure  to  pro- 
vide a  pail  of  sand  to  be  used  by  hand.  The  inquiry  made  by 
the  plaintiff  of  the  superintendent  in  the  morning,  before  he 
commenced  his  day's  work,  whether  the  cars  should  not  be 
equipped  with  sand  boxes  and  sand,  was  not  made  with  reference 
to  the  slippery  condition  of  the  track  which  developed  at  noon. 

It  was  made  with  a  view  to  equipping  the  cars  with  this  auto- 
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matic   arrang^ement   for   use  on   all   occasions   when   necessar>\ 
There  was  evidence  that  the  president  of  the  street  railway  em- 
ployees' union  had  requested  Mr.  Merrill,  the  manag^er  of  the 
road,  to  place  sand  boxes  on  the  cars,  and  that  Mr.  Merrill  said 
he  did  not  think  it  was  necessary;  also  that  the  superintendent 
of  the  road  in  Ann  Arbor  told  plaintiff,  on  the  morning  in  ques- 
tion, that  he  did  not  think  it  was  necessary.    There  is  no  evidence 
of  but  one  other  runaway,  on  account  of  the  slippery  condition 
of  the  track,  on  this  road  during  the  several  years  of  its  ex- 
istence, and  that  happened  several  years  before  the  plaintiff's 
accident.     Evidence  of  this  came  from  one  MuUison,  a  motor- 
man,  who  had  been  in  the  employ  of  the  company  for  six  years 
as  motorman  and  conductor.     Whether  this  runaway  of  Mulli- 
son's  commenced  upon  Detroit  street,  or  whether  it  commenced 
on  the  steep  grade  from  Detroit  street  to  the  depot,  the  record 
fails  to  show.    From  the  fact  that  the  result  was  not  very  serious, 
it  might  be  inferred  that  MuUison  lost  control  of  his  car  as  it 
commenced  to  go  down  the  steep  grade  by  the  depot.    Defendant 
asserts  in  its  brief  that  this  was  so,  and  that  there  never  had 
been  an  accident  of  any  kind  on  Detroit  street.    But,  as  already 
stated,  the  record  does  not  show  what  the  fact  is,  and  the  onus 
probandi  is  upon  the  plaintiff.     If  other  runaways  had  occurred 
going  down  this  hill,  under  like  circumstances  and  for  the  same 
cause,  it  would  not  only  be  competent,  but  very  important,  evi- 
dence; for  this  would  have  been  notice  to  the  defendant  that  it 
should  have  made  all  reasonable  efforts  to  avoid  a  danger  im- 
periling the  lives  and  limbs  of  its  employees  and  passengers. 

Counsel  for  plaintiff,  however,  insist  that  they  were  prevented 
by  the  ruling  of  the  court  from  showing  other  similar  occur- 
rences.    Counsel's  basis  for  this  claim  is  found  in  the  exclusion 
of  the  following  question,  propounded  to  the  depot  master,  one 
of  plaintiff's   witnesses:     "How   many   cars   do  you   know  of 
having  run  away  and  run  down  that  hill  before  this,  since  you 
have  been  there — ^getting  away  and  running  down  that  hill,  and 
running  into  that  depot,  or  something  there?"    This  was  objected 
to  as  incompetent,  and  the  objection  sustained.    No  attempt  was 
made  to  show,  by  Mr.  MuUison  or  any  other  employee  of  the 
road,  similar  runaways.    Mr.  MuUison's  testimony  was  admitted 
without   objection.     Its   competency   is   too   clear   to   admit  of 
doubt,  if  that  runaway  occurred  on  Detroit  street.    There  was  no 
attempt  to  show  that  the  depot  master  knew  anything  about  the 
cause  or  circumstance  of  any  other  runaways,  if  there  were  any, 
nor  whether  they  occurred  in  running  down  the  very  steep  grade 
from  Detroit  street  to  the  depot,  or  whether  they  started  above 
on  the  street.    This  question  furnishes  no  basis  for  an  argument 
that  plaintiff  was  prevented  from  showing  other  simUar  run- 
aways for  similar  causes  upon  the  same  portion  of  the  road. 

Having  disposed  of  these  prehminary  questions,  we  now  come 
to  the  first  main  question,  viz. :  Was  there  evidence  that  the 
defendant  was  negligent  in  failing  to  provide  its  cars  with  sand 
boxes  and  sand,  for  use  so  that  they  could  be  used  automatically 
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when  occasion  required?    There  is  no  evidence  that,  durinfsf  the 
several  years  in  which  defendant  had  operated  its  road  in  the 
city  of  Ann  Arbor,  any  such  runaway  had  occurred  down  De- 
troit street,  or  that  there  had  been  any  difficulty  in  controllinfs:  the 
cars  thereon.    So  far,  therefore,  as  this  record  shows,  there  had 
been  no  difficulty  in  controlling^  the  cars  with   the  appHances 
which  the  defendant  had  furnished.    It  was  customary,  evidently, 
for  them  to  use  sand,  when  deemed  necessary,  with  a  shovel. 
This   was   more  inconvenient,  and  undoubtedly   involved  more 
labor ;  but  the  record  fails  to  show  that  its  use  in  this  manner  was 
insufficient  to  avoid  accident.     Whether   the  president  of  the 
onion  requested  the  managfer  to  equip  the  cars  with  sand  boxes 
to  work  automatically,  because  they  were  more  convenient  and 
labor-saving,  or  whether  because  it  was  safer,  does  not  appear. 
Defendant's  cars  were  small  and  light.    There  is  no  evidence  that 
similar  cars  on  other  roads  were  equipped  with  sand  boxes,  ex- 
cept that  in  the  city  of  Detroit  two  small  cars  were  thus  equipped. 
These  were  the  only  two  in  use  in  that  city ;  the  others  beinfsf  the 
large  cars.    Defendant's  counsel  assert  that  the  ordinance  of  the 
city  of  Detroit  requires  all  its  cars  to  be  supplied  with  sand  boxes 
and  sand.    We  find  no  evidence  of  the  ordinance  upon  the  record. 
This  witness  (the  president  of  the  union)  was  then  asked:  "State 
whether  or  not,  at  the  time  of  this  accident,  good  railroading 
demands  that  these  cars  should  have  sand  boxes  and  sand  sup- 
plied upon  the  cars?    A.   I  believe  they  would  have  been  safer. 
Q.  Would  it  have  been  good  railroading  to  have  done  it?    A.    I 
believe  it  would  have  been  good  railroading  to  have  done  it; 
yes."    On  cross-examination  he  gave  his  definition  of  the  mean- 
ing of  good  railroading  as  follows:     "What  I  mean  by  good 
railroading  is  that  everything  should  be  done  possible  in  equip- 
ping a  car  to  insure  safety."    This  is  not  the  rule,  and  renders 
this  witness*  opinion  valueless,  and  his  testimony  should  have 
been  stricken  out.     Ordinary  care  is  the  rule  applicable  to  this 
case.    4  Thompson  on  Neg.  §§  3768,  3769;  Lamotte  v,  Boyce, 
105  Mich.  545,  63  N.  W.  517.     The  means  furnished  must  be 
those  which,  "measured  by  the  standard  of  good  railroading  as 
actually  conducted,  can  be  said  to  be  ceasonably  safe."     Balhoflf 
V.  M.  C.  Ry.  Co.,  106  Mich.  606,  65  N.  W.  592 ;  see,  also,  G.  R,  & 
I.  R-  Co.  V.  Huntley,  38  Mich.  537,  31  Am.  St.  Rep.  321.    It  does 
not  appear  by  this  record  that  experience  had  shown  that  sand 
boxes  were  essential    for  safety   in   running   defendant's   cars. 
Neither  is  it  shown  that  it  is  the  custom  of  other  roads  similarly 
situated  and  running  similar  cars.     It  follows  that  there  was  no 
negligence  shown  in  the  failure  to  supply  its  cars  with  these 
appliances.     A  new  trial,  if  one  be  had,  may  show  a  different 
state  of  facts.     We  now  determine  the  question  only  upon  the 
record  before  us. 

2.  I  think  it  was  error  for  the  circuit  judge  to  say  to  the  jury 
that  "he  [plaintiff]  was  the  only  motorman  without  other  train- 
ing or  experience  or  knowledge  than  what  was  merely  sufficient 
to  start  and  run  and  stop  the  car,  and  he  possessed  no  mechanical 
19RRR— 18 
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or  other  scientific  knowledge  or  training^,  but  was  an  inexperi- 
enced young  man  from  the  country."    I  find  nothing^  upon  this 
record  to  indicate  that  plaintiff  was  not  instructed  in  the  usual 
manner  and  for  the  usual  time  considered  necessary  to  enable 
motormen  to  run  one  of  these  cars  alone.     It  is  not  a  difficult 
thing  to  do.    It  was  not  necessary,  neither  was  it  expected,  that 
he  should  understand  all  the  mechanism  of  the  car.    No  scientific 
knowledge  was  required.    When  he  had  been  instructed  and  had 
learned  how  to  control  such  mechanism  by  the  use  of  the  lever 
and  the  brakes,  he  had  acquired  all  that  is  essential.    If  an3^ing 
happened  to  disable  his  car,  the  rules  required  him  to  have  the 
next  car  take  it  back  to  the  bam  for  repairs.    He  is  not,  as  is  a 
railway  engineer,  required  to  understand  the  mechanism  of  the 
machine  and  be  able  to  repair  it.    That  duty  was  very  wisely  left 
to  others,  educated  for  that  purpose.     The  plaintiff  had  been 
employed  as  motorman  of  defendant's  road  for  six  months  prior 
to  the  accident.     No  complaint  is  made  that  competent  men 
did  not  instruct  him,  or  that  they  did  not  instruct  him  for  a 
sufficient  length  of  time.    He  understood  all  the  moves  necessary 
to  be  made  in  order  to  start  and  control  the  car  around  curves, 
descending  inclines,  and  at  all  other  danger  points.     All  of  his 
instructors  considered  him  competent.     After  a  week's  instruc- 
tion he  acted  as  motorman  on  defendant's  cars  in  Ann  Arbor 
until  the  1st  of  November  following.    He  was  then  placed  under 
instruction  for  two  weeks  upon  the  main  line  between  Ann  Arbor 
and  Detroit,  engaged  in  running  heavy  cars,  after  which  he  re- 
turned to  run  the  small  and  light  cars  in  the  city  of  Ann  Arbor. 
His  instruction  was  both  by  example  and  precept.     He  was  fa- 
miliar with  sand  boxes  and  sand.     He  used  them  on  the  main 
line ;  had  run  the  cars  for  nearly  six  months  without  them  in  the 
city  of  Ann  Arbor.     He  knew  for  what  purpose  the  sand  was 
used ;  he  knew  its  effect  as  well  as  any  one ;  he  knew  the  danger 
of  its  absence  as  well  as  any  one ;  and  if  he  had  it  upon-  the  car, 
and  failed  to  use  it  when  he  saw  the  slippery  condition  of  the 
track,  he  should  be  held  to  have  assumed  the  risk.    But  for  some 
assurance  by  the  superintendent  that  the  use  of  sand  was  un- 
necessary, plaintiff  would  clearly  have  assumed  the  risk.     The 
assurance  upon  which  he  says  he  relies  he  states  as  follows: 
"'I  asked  him  the  question  whether  he  did  not  think  there  would 
be,  or  ought  to  be,  sand  and  sand  boxes  upon  those  cars,  and  he 
said,  'No;'  that  it  was  not  the  car,  it  was  the  man,  who  was  to 
blame.  He  said  he  could  take  a  car  down  there  at  any  time,  and  go 
down  there  safely,  and  so  could  any  other  man  who  would  go 
down  there  carefully."    Every  motorman,  so  far  as  appears  from 
this  record,  had  taken  his  car  down  Detroit  street  in  safety.    If 
this  were  so,  the  superintendent  was  justified  in  his  statement. 
But  the  assurance  was  not  that  the  use  of  sand  in  any  manner  was 
not  necessary.     It  was  only  that  sand  boxes,  constructed  so  as 
to  feed  sand  automatically,  were  not  necessary. 

Judgment  must  be  reversed,  and  new  trial  ordered. 

Carpenter,  J.,  concurred  with  Grant,  J. 
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Moore,  C.  J.  I  agree  with  Justice  Grant  that  the  case  should 
be  reversed,  but  think  there  was  evidence  tending  to  show  the 
defendant  was  negligent  in  not  equipping  its  cars  with  automatic 
sand  boxes. 

Montgomery  and  Hooker,  JJ.,  concurred  with  Moore,  C.  J. 

NOTB. 

SIMILAR  ACTS  OF  NEGLIGENCE,  ACCIDENTS  OR  DE- 
FECTS-ADMISSIBILITY  OF  EVIDENCE  OF  IN 

NEGLIGENCE  CASES. 

1.  Similar  Acts  of  Negligence,  276, 

A.  Not  Proof  of  Negligence  Alleged,  276. 

1.  New   Hampshire   Doctrine,  277. 

2.  Other  Statements  and  Illustrations  of  General  Rule,  278. 

3.  Harmless  Error,  282. 

B.  Origin  of  Negligence  Alleged,  282. 

1.  Other  Statements  and  Illustrations  of  Rule,  283. 

C.  Negligence  in  Employing  or  Retaining  Servant,  285. 

1.  Other  Statements  and  Illustrations  of  Rule,  285. 

D.  Defendant's    Exercise    of    Care    and    Skill    on  Other    Occa- 
sions, 286. 

E.  Irrelevancy,  287. 

II.  Similar  Accidents  or  Defects,  288. 

.\.  Not  Proof   of   Negligence   Alleged,  288. 
1.  Illustrations,  289. 

B.  Defendant's  Knowledge  of  Dangerous  Conditions,  290. 

1.  Other  Statements  and   Illustrations  of  Rule,  291. 

C.  Conditions  Must  Be  Similar,  295. 

1.  Other  Statements  and  Illustrations  of  Rule,  296. 

D.  Other    Defects    Near  Place    of   Accident — Notice     of    Partic- 

ular Defect.  297. 

1.  Illustrations,  298. 

2.  Held  Not  Admissible,  300. 

E.  Subsequent  Accident — Notice  of  Probability  of  Occurrence  of 

Accident,  301. 
1.  Illustrations,  301. 

F.  Origin  of  Accident,  302. 

1.  Other  Statements  and   Illustrations  of  Rule,  304. 

2.  Limitations  of  and  Exceptions  to  Rule,  311. 

G.  Other  Fires  Set  by  Locomotives,  312. 

1.  Statements   and   Illustrations  of  Prevailing  Doctrine,  312. 

2.  Limitations  of  and  Exceptions  to  Rule,  318. 

H.  Subsequent   Condition  of  Place  of  Accident,  319. 

1.  Illustrations,  320. 
I.  Prior  and  Subsequent    Condition  of    Place  of    Accident — Con- 
dition at  Time  of  Accident,  320. 
J.  Defects  in  Other  Parts  of  Structure — General  Defective  Con- 
struction, 320. 
1.  Illustrations,  320. 
K.  Absence  of  Other  Accidents,  321. 

1.  Illustrations,  322. 
L.  Adequacy  of  Appliance  or  Safety  of  Place — Absence  of  Other 
Accidents.  323. 

1.  Illustrations,  323. 

2.  Limitations  of  and  Exceptions  to  Rule,  324. 

M.  Contributory   Negligence — Absence    of   Accidents    to    Others, 

326. 
K.  Collateral  Questions,  326. 
0.  Irrelevancy,  328. 
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Cross  References. 

Habits  and  Character,  Custom  and  Usage — ^Admissibility  of  Evi- 
dence of  in  Negligence  Cases. — See  extensive  note,  18  R.  R.  R.  296,  41 
Am.  &  Eng.  R.  Gas.,  N.  S.,  296. 

Similar  Accidents  or  Acts  of  Negligence — ^Admissibility  of  Evi- 
dence of  in  Negligence  Cases* — See  foot-notes  appended  to  Shelly  v. 
Philadelphia  &  R.  Ry.  Co.  (Pa.),  17  R.  R.  R.  835,  40  Am.  &  Eng.  R. 
Gas.,  N.  S.,  835;  footnote  appended  to  Norwich  Ins,  Go.  v.  Oregon 
R.  Co.  (Ore.),  15  R.  R.  R.  141,  38  Am.  &  Eng.  R.  Gas.,  N.  S„  141; 
Nashville  R.  R.  v.  Howard  (Tenn.),  14  R.  R.  R.  75,  37  Am.  &  Eng.  R, 
Gas.,  N.   S.,  75. 

Evidence  of  Other  Fires  Set  by  Locomotives. — See  foot-note  ap- 
pended to  Hendricks  v.  Southern  Ry.  Go.  (Ga.),  18  R.  R.  R.  503,  41 
Am.  &  Eng.  R.  Gas.,  N.  S.,  503;  Shelly  v.  Philadelphia  &  R.  Ry.  Go. 
(Pa.),  17  R.  R.  R.  835,  40  Am.  &  Eng.  R.  Gas.,  >f.  S.,  835;  Gorham 
Mfg.  Go.  V.  New  York,  etc.,  R.  Go.  (R.  I.),  16  R.  R.  R.  216,  39  Am. 
&   Eng.    R.    Gas.,   N.   S.,   216. 

I.    SIMILAR  ACTS  OF  NEGLIGENCE.. 

A.    NOT  PROOF  OF  NEGLIGENCE  ALLEGED. 

Evidence  of  similar,  but  disconnected,  acts  of  negligence  is  not  ad- 
missible to  prove  the  existence  of  the  negligence  alleged  by  plaintiff 
to  have   caused   his  injuries. 

United  Stotes.— Delaware,  L.  &  W.  R.  Go.  v.  Converse,  139  U.  S. 
469,  11  Sup.  Gt.  Rep.  569. 

Alabama. — Langworthy  v.  Goodall,  76  Ala.  325;  Louisville  &  N. 
R.  Go.  V.  Miller,  109  Ala.  500,  19  So.  989;  Schlaff  v.  Louisville,  etc.,  R. 
Co.,  100  Ala.  377,  14  So.  105. 

Arkansas. — Little  Rock,  etc.,  R.  Go.  v.  Harrell,  58  Ark.  454,  25  S. 
W.  117;  St.  Louis  &  S.  F.  Ry.  Go.  v.  Jones,  59  Ark.  105,  26  S.  W.  595. 

Colorado.— Pueblo  BIdg.  Go.  v.  Klein,  5  Colo.  App.  348,  38  P^c 
608;  Colorado  Mortg.,  etc.,  Co.  v.  Rees,  21  Colo.  435,  42  Pac.  42. 

Georgia.— Augusta  &  S.  R.  Co.  v.  Randall,  85  Ga.  297,  11  S.  E. 
706;  Central  R.  Go.  v.  Brunson,  63  Ga.  504;  Central  R.,  etc.,  Co.  r. 
Roach,  64  Ga.  635;  City  Council  of  Augusta  v.  Lombard,  93  Ga.  284, 
20  S.   E.  312. 

Illinois. — Chicago,  etc.,  R.  Go.  v.  Hodge,  55  111.  App.  166;  Gales- 
burg  V.  Hall,  45  111.  App.  290;  Illinois  Gent.  R.  Go.  v.  Borders,  61  111. 
App.  55;  Kolb  V.  Chicago  Stamping  Co.,  33  111.  App.  488;  North 
Chicago  St.  Ry.  Go.  v.  Hudson,  44  111.  App.  60;  Ohio,  etc.,  R.  Co. 
V.  Simms,  43  111.  App.  260;  Steator  v.  Hamilton,  49  111.  App.  449. 

Indiana.— Cleveland,  C,  G.  &  I.  Ry.  Go.  v.  Wynant,  114  Ind.  525,  17 
N.  E.  118;  Ramsey  v.  Rushville  &  M.  Gravel  Road  Co.,  81  Ind.  394. 

Iowa. — Babcock  v.  Chicago  &  N.  Ry.  Co.,  62  Iowa  593,  13  N.  W. 
740,  17  N.  W.  909;  Bell  v.  Chicago,  B.  &  Q.  Ry.  Co.,  64  Iowa  321,  20 
N.  W.  456;  Groddy  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  91  Iowa  598,  60 
N.  W.  214;  Dalton  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.,  114 
Iowa  257,  86  N.  W.  272;  Goodson  v.  City  of  Des  Moines,  66  Iowa 
255,  23  N.  W.  655;  Hoyt  V.  City  of  Des  Moines,  76  Iowa  430,  41  X. 
W.  63;  Hudson  v.  Chicago  &  N.  Ry.  Co.,  59  Iowa  581,  13  N.  W.  735; 
Mathews  v.  City  of  Cedar  Rapids,  80  Iowa  459,  45  N.  W.  894. 

Kansas. — Hoffman  v.  Union  Pac.  Ry.  Go.  (Kan.),  56  Pac.  331. 

Kentucky. — Eskridge  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  89  Ky. 
367.  12  S.  W.  580;  Louisville  &  N.  R.  Go.  v.  Fox,  74  Ky.  495. 

Maine. — Parker  v.  Portland  Pub.  Co.,  69  Me.  173. 

Maryland. — Baltimore  Elevator  Go.  v.  Neal,  65  Md.  438;  Baltimore 
&  Y.  Turnpike  Road  v.  Leonhardt.  66  Md.  70,  5  Atl.  346;  Baltimore 
&  S.  R.  Co.  V.  Woodruff,  4  Md.  242;  Burrows  v.  Trieber,  21  Md.  320. 

Massachusetts. — Collins  v.  Dorchester,  6  Gush.  (Mass.)  396;  Con- 
nors V.  Morton,  160  Mass.  333,  35  N.  E.  860;  Darling  v.  Stanwood,  73 
Mass.  92;  Emerson  v.  Lowell  Gas  Light  Co.,  88  Mass.  146;  Gaeagen 
V.  Boston,  etc.,  R.  Co.,  1  Allen  (Mass.)  187;  Hatt  v.  Nay,  144  Mass. 
186,  10  N.  E.  807;  Kennedy  v.  Spring,  160  Mass.  203,  35  N.  E.  779; 
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Maguire  r.  Middlesex  R.  Co.,  115  Mass.  239;  Menard  v,  Boston  & 
M.  R.  Co.,  150  Mass.  386,  23  N.  £.  214;  Neal  v.  City  of  Boston,  160 
Mass.  518,  36  N.  E.  308;  Robinson  v.  Fitchburg,  etc.,  R.  Co.,  7  Gray 
(Mass.)  396;  Standish  v.  Washburn,  21  Pick.  (Mass.)  237;  Whitney 
V.  Gross,  140  Mass.  232,  5  N.  E.  619. 

Michigan. — Armstrong  v.  Mcdbury.  67  Mich.  250,  34  N.  W.  566; 
Dundas  v.  City  of  Lansing,  75  Mich.  499,  42  N.  W.  1011;  Fox  v. 
Peninsular  White  Lead  &  Color  Works,  92  Mich.  243,  52  N.  W.  623; 
Grand  Rapids  &  I.  R.  Co.  v.  Huntley,  38  Mich.  537;  Langworthy  v. 
Green  Tp.,  88  Mich.  207,  50  N.  W.  130;  Michigan  Cent.  R.  Co.  v. 
Gilbert,  46  Mich.  176,  9  N.  W.  243;  Tice  v.  Bay  City,  78  Mich.  209, 
44  N.   W.    52. 

Minnesota. — Davidson  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  34  Minn.  51, 
24  X.  W.  324;  Morse  v,  Minneapolis  &  St.  Louis  Ry.  Co.,  30  Minn. 
465.  16  N.  W.  358. 

MissisaippL — Mississippi  Cent.  R.  Co.  v.  Miller,  40  Miss.  45;  Tri- 
bette  r.  Illinois  Cent.  R.  Co.,  71  Miss.  212,  13  So.  899. 

MisBoari. — Bowles  v.  Kansas  City,  51  Mo.  App.  416;  Coale  v. 
Hannibal  &  St.  J.  R.  Co.,  60  Mo.  227;  Hipsley  v.  Kansas  City,  St.  J. 
&  C  B.  R.  Co.,  88  Mo.  348,  27  Am.  &  Eng.  R.  Cas.  287;  Lester  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  60  Mo.  265;  Patrick  v.  Steamboat 
J.  Q.  Adams,  19  Mo.  73. 

Montana. — Higley  v.  Gilmer,  3  Mont.  90. 

New  York.— Burke  v.  New  York  Cent.  &  H.  R.  R.  Co..  66  Hun. 
627.  20  N.  Y.  Supp.  808;  Collins  v.  New  York  Cent.  &  H.  R.  R.  Co., 
109  N.  Y.  243,  16  N.  E.  50;  Englert  v,  Kruse,  14  Daly  (N.  Y.)  247; 
First  Nat  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  279;  Jacobs  v.  Duke, 
1  E.  D.  Smith  (N.  Y.),  271;  Lyons  First  Nat.  Bank  v.  Ocean  Nat. 
Bank,  60  N.  Y.  279;  Reed  v.  New  York  Cent.  R.  Co.,  45  N.  Y.  574; 
Sherman  r.  Kartright,  52  Barb.  (N.  Y.)  267;  Warner  v.  New  York 
Cent  R.  Co.,  44  N.  Y.  465. 

North  Carolina.— Grant  v.  Raleigh  &  G.  R.  Co.,  108  N.  Car.  462, 
13  S.  E.  209. 

Ohio.— Findlay  Brewing  Co.  v.  Bauer,  50  O.  St.  560,  35  N.  E.  55; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Gaffney,  9  O.  C.  C.  32,  6  O.  C.  D.  94; 
Village  of  Ashtabula  v.  Bartr^m,  3  O.  C.  C.  640. 

Oregon. — Davis  v.  Oregon  &  C.  R.  Co.,  8  Ore.  172. 

Pennsylvania.— Baker  v.  Irish,  172  Pa.  St  528,  33  Atl.  558;  Scott 
V.  National  Bank,  72  Pa.  St.  471. 

Rhode  Wand,— Dyer  v.  Union  R.  Co.  (R.  L),  8  R.  R.  R.  782,  31 
Am,  &  Eng.  R.  Cas.,  N.  S.,  782,  55  Atl.  688. 

Texas.- Fordyce  v.  Withers,  1  Tex.  Civ.  App.  540,  20  S.  W.  766; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ogg,  8  Tex.  Civ.  App.  285,  28  S.  W.  347 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  82  Tex.  166,  18  S.  W. 
196;  Missouri  Pac.  Ry.  Co.  v.  Donaldson,  73  Tex.  124,  11  S.  W.  96; 
Missouri  PacRy.  Co.  v.  Mitchell,  75  Tex.  77,  12  S.  W.  810. 

Utah.— Konold  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  450;  Sullivan  v.  Salt  Lake  City,  13  Utah  122,  44 
Pac.   1039. 

Vermont. — Coats  v.  Town  of  Canaan,  51  Vt.  131;  Nones  v.  North- 
house,  46  Vt.  587;  Whiting  v.  First  Nat.  Bank  of  Battleboro,  55  Vt. 
154. 

Virginia. — ^Moore  v.  City  of  Richmond,  85  Va.  538,  8  S.  E.  387. 

Washington. — Christensen  v.  Union  Trunk  Line,  6  Wash.  75,  32  Pac. 
1018. 

Wisconsin. — Barrett  v.  Village  of  Hammond,  87  Wis.  654,  58  N.  W. 
1053;  Mayer  v.  Milwaukee  St.  Ry.  Co.,  90  Wis.  522,  63  N.  W.  1048; 
Richards  v.  City  of  Oshkosh,  81  Wis.  226,  51  N.  W.  256. 

Canada.— Edwards  v.  Ottawa  Riv.  Nav.  Co.,  39  Up.  Can.  Q.  B.  264. 

1.   New  Hampshire  Doctrine. 

In  Wentworth  v.  Smith,  44  N.  H.  419,  an  action  against  a  post- 
master for  alleged  negligence  in  losing  a  letter,  it  was  held,  that  evi- 
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dence  was  not  admissible  to  show  his  specific  acts  of  negligence  in 
relation  to  other  letters,  for  the  purpose  of  proving  negligence  as 
to  the  letter  in  question.  This  case  seems  to  sustain  the  majority 
doctrine,  but  in  Parkinson  v.  Nashua  &  Lowell  R.  Co.,  61  N.  H,  416, 
it  is  s^id  in  the  opinion:  "Although  it  is  quite  generally  held  else- 
where in  actions  for  negligence,  that  evidence  of  other  specific 
instances  of  negligence  on  the  part  of  either  party  is  not  competent, 
because  raising  a  collateral  issue,  yet  in  this  state  a  different  rule 
prevails,  and  has  become  established  in  cases  where  the  evidence  is 
conflicting;  and  it  is  here  held,  to  be  competent  to  show  that  the 
party  charged  with  negligence  had  performed  or  omitted  the  same 
act  in  the  same  way  before,  as  tending  to  show  that  he  did  or 
omitted  the  act  at  the  time  in  question,  on  the  ground  that  a  person 
is  more  likely  to  do  a  thing  in  a  particular  way,  as  he  is  in  the  habit 
of  doing  or  not  doing  it."  (Citing  State  v.  M.  8l  h.  R.  R.,  52  N. 
H.  528,  549,  550;  Hall  v.  Brown,  58  N.  H.  93,  96,  98;  State  v.  Boston 
&  Maine  R.  R.,  58  N.  H.  410,  412;  Nutter  v.  Boston  &  Maine  R.  R., 
60  N.   H.  483.) 

Failure  to  Give  Crossing  Signals. — And  in  State  v,  Manchester  & 
Lawrence  Railroad,  52  N.  H.  528,  where  a  failure  to  give  crossing 
signals  was  alleged,  it  is  held,  that  where  a  person  is  charged  with 
negligently  doing  or  omitting  an  act,  and  the  evidence  is  conflicting, 
it  may  be  competent  to  show  that  he  had  performed  or  omitted  the 
same  act  in  the  same  way  before,  as  tending  to  show  that  he  did  or 
omitted  the  act  at  the  time  in  question. 

Negligence  of  Deceased  in  Driving  over  Railroad  Crossings  at 
Other  Times  and  Places. — So  in  an  action  for  killing  a  person  at  a 
crossing,  where  the  evidence  is  conflicting  on  the  question  whether 
deceased  was  guilty  of  contributory  negligence,  defendant  was  prop- 
erly permitted  to  introduce  evidence  tending  to  show  negligence  on 
the  part  of  deceased  in  driving  over  railroad  crossings  at  other  times 
and  places  in  the  vicinity  of  locomotives  and  moving  trains.  So 
held  in  Parkinson  v.  Nashua  &  Lowell  R.  Co.,  61  N.  H.  416. 

2.    Other  Statements  and  Illustrations  of  General  Rule. 

Negligence  of  Agent  on  Other  Occasions Even  when  the  negli- 
gence of  an  agent  on  a  particular  occasion  is  an  issue  in  the  case, 
evidence  that  he  was  negligent  on  other  occasions  is  not  admissible. 
So  held  in  Konold  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  17  Am.  &  Eng. 
R.  C4S.,  N.  S.,  450. 

Incompetency  or  Carelessness  of  Employee  on  Other  Occasions. — In 
Michigan  Cent.  R.  Co.  v.  Gilbert,  46  Mich.  176,  9  N.  W.  243,  2  Am. 
&  Eng.  R.  Cas.  230,  it  is  held,  that  the  negligence  of  a  servant  in  a 
particular  instance  can  not  be  shown  by  testimony  of  his  incom- 
petency or  carelessness  on  other  occasions. 

Collision  between  Street  Car  and  Another  Vehicle — Speed  on  Other 
Occasions. — In  an  action  for  negligence  in  running  a  street  car 
against  another  vehicle,  evidence  to  prove  that  the  motorman  had  run 
his  car  at  a  high  rate  of  speed  on  other  occasions  is  irrelevant  and 
inadmissible.  So  held  in  Christensen  v.  Union  Trunk  Line,  6  Wash. 
75,  32  Pac.   1018. 

Failure  to  Ring  Same  Street  Car  Bell  at  Other  Street  Crossings.— 
Evidence,  in  an  action  by  a  pedestrian  against  a  street  railroad  for 
injuries,  that  defendant  had  failed  to  ring  the  bell  on  the  car  in  ques- 
tion at  the  intersection  of  other  streets,  prior  to  the  time  of  the  ac- 
cident, is  inadmissible.  So  held  in  Dyer  v.  Union  R.  Co.  (R.  I.),  8 
R.  R.  R.  782,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  782,  55  Atl.  688. 

Killing  Stock — Prior  Failures  of  Defendant's  Agent  to  Close  Gate. 
— In  an  action  for  killing  a  cow  which  came  upon  the  track  through 
a  gate,  it  was  error  to  admit  evidence  to  show  that  on  former  oc- 
casions the  agent  of  defendant  had  passed  through  the  gate  without 
shutting  it.  So  held  in  Chicago  &  Alton  R.  Co.  v,  Hodge,  55  111. 
App.  166. 
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Injaries  to  Stock — Negligence  in  Running  Other  Trainti — In  an 
action  for  injuries  to  stock  through  alleged  negligence  in  running  a 
train,  evidence  is  not  admissible  to  show  that  the  defendant's  train- 
men were  negligent  in  this  respect  at  other  times  and  on  the  other 
trains.    So  held  in  Mississippi  Cent.  R.  Co.  v.  Miller,  40  Miss.  45. 

Prior  or  Subsequent  Specific  Acts  of  Negligence  in  Operating  Loco- 
motive.— In  an  action  for  injuries  sustained  through  negligence  in 
managing  2^  locomotive,  evidence  of  prior  or  subsequent  specific 
acts  of  negligence  of  the  engineer  in  operating  it  is  inadmissible, 
as  it  could  have  no  legal  or  logical  tendency  to  prove  that  he  was 
negligent  on  the  occasion  in  question.  So  held  in  Robinson  v. 
Fitchburg  &  Worcester  R.  Co.,  73  Mass.  92. 

Collision  between  Street  Car  and  Train — Death  of  Street  Car 
Passenger — ^Previous  Acts  of  Negligence  of  Driver  of  Car« — In  an 

action  to  recover  for  the  death  of  a  street  car  passenger,  caused  by 
a  collision  between  his  car  and  a  railroad  train,  evidence  that  the 
driver  of  the  car  had  been  guilty  of  other  and  previous  acts  of 
negligence,  at  times  and  places,  near  the  time  and  place  of  the  ac- 
cident, is  inadmissible  to  prove  his  negligence  on  that  occasion.  So 
held  in  Little  Rock  &  Memphis  Ry.  Co.  v.  Harrell,  58  Ark.  454,  25 
S.  W.  117. 

Other  Failures  to  Give  Signals — Conflicting  Evidence. — In  an  action 
for  running  a  train  against  a  person  at  a  crossing,  based  upon 
failure  to  give  the  statutory  signals,  evidence  of  other  failures  to 
give  the  signals  for  the  crossing  is  inadmissible,  where  there  was 
conflicting  evidence  as  to  whether  they  were  given  on  the  occasion 
m  question.  So  held  in  Illinois  Cent.  R.  Co.  v.  Borders,  61  III. 
App.  55. 

Intoxication  of  Flagman  on  Prior  Occasions — Crossing  Accident. 
—In  a  crossing  accident  case,  where  the  issue  is  the  negligence  of  the 
flagman  on  the  occasion  in  question,  evidence  is  not  admissible  to 
show  thqt  he  had  been  intoxicated  on  previous  occasions.  So  held  in 
Warner  v.  Xew  York  Cent.  R.  Co.,  44  N.  Y.  465. 

Similar  Acts  of  Negligence  or  Unskillfulness  in  Driving. — In  an 
action  for  injuries  from  a  person's  unskillful  driving,  evidence  of 
similar  acts  of  negligence  on  his  part  at  other  times  is  inadmissible, 
as  having  no  bearing  on  the  question  as  to  the  care  or  skill  exer- 
cised by  him  on  the  occasion  in  question.  So  held  in  Maguire  v. 
Middlesex  R,  Co.,  115  Mass.  239. 

Collision  between  Vehicles — Prior  Fast  Driving  by  Defendant. — In 
an  action  for  personal  injuries  sustained  in  a  collision  between  plain- 
tiffs and  defendant's  vehicles,  the  testimony  of  a  witness  that  he  saw 
defendant  driving  up  and  down  the  road,  before  the  accident,  at  a 
very  fast  g^it,  was  irrelevant  and  inadmissible.  So  held  in  Nones  v, 
Xorthouse,  46  Vt.   587. 

Sales  of  Similar  Property  Made  by  Plaintiff  without  Retaining 
Legal  Title. — ^The  fact  that  the  claimant  made  sales  of  similar  prop- 
erty to  other  persons  without  retaining  the  legal  title  in  himself 
until  the  purchase  money  was  ps^id,  is  not  admissible  as  bearing  on 
tbc  question  whether  he  retained  the  legal  title  in  the  sale  to  de- 
fendant. So  held  in  Langworthy  v.  Goodall,  McLester  &  Co.,  76 
Ala.  325. 

^cgligence  of  Bank  in  Keeping  Deposited  Bonds — Other  De- 
positors Wronged  by  Cashier. — In  an  action  against  a  bank  for  want 
of  care  in  keeping  bonds  as  a  special  deposit,  evidence  w^s  inadmis- 
sible to  show  that  other  depositors  of  bonds  in  the  bank  had  been 
misused  or  wronged  by  its  cashier,  as  such  evidence  was  incompetent 
to  prove  that  plaintiff  was  wronged  by  him.  So  held  in  Whiting  v. 
First  Nat.  Bank  of  Brattleboro,  55  Vt.  154. 

General  Character  of  Pilot — Specific  Instances  of  Recklessness. — 
In  an  action  for  injuries  to  a  steamboat,  caused  by  ^  collision  with 
another  vessel,  a  witness,  testifying  as  to  the  general  character  of 
a  pilot,  can  not   state  his  knowledge  of  particular  instances  of   his 
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recklesness.    So  held  in  Patrick  v.  Steamboat  J.  Q.  Adams,  19  Mo.  73. 

Escape  of  Fire  from  Steamboat  at  Wharf — Evidence  That  Funnel 
Screens  Were  Left  Open  on  Other  Occasions. — In  Edwards  v.  Ot- 
tawa Riv.  Nav.  Co.,  39  Up.  Can.  Q.  B.  264,  an  action  for  negligrence 
in  the  construction  and  management  of  a  steamboat,  by  which 
sparks  escaped  from  the  funnel  at  the  wharf,  and  plaintiff's  lumber 
mill  was  destroyed,  the  alleged  negligence  consisted  in  leaving  the 
screens  of  the  steamer  open;  and,  evidence  W4s  received  that,  on  other 
occasions  and  at  different  times  and  places,  the  screens  were  open 
and  cinders  escaped.  It  was  held,  on  appeal,  that  such  evidence  inras 
inadmissible,  when  it  was  tendered  and  received.  In  this  case  it  was 
said  by  Harrison,  C.  J.:  "The  declaration  charges  negligence  by  the 
defendants  on  a  particular  occasion  and  at  a  particular  place,  whereby, 
etc.,  and  this  the  defendants  deny.  The  only  issue,  therefore,  for  the 
determination  of  the  jury  was  whether  there  was  the  negligence 
charged,  on  the  occasion  and  at  the  place  alleged,  resulting  in 
damage  to  some  amount  to  plaintiff.  If,  on  the  day  and  at  the  place 
in  question,  the  screens  were  open  and  sparks  escaped,  one  or  more 
of  which  sparks  set  fire  to  the  pile  of  lumber,  there  was  such  neg- 
ligence and  such  damage  as  alleged,  and  the  jury  should  find  for 
the  plaintiff.  It  could  not  assist  the  jury  in  coming  to  a  determina- 
tion on  that  issue  to  show  that,  on  other  days  and  at  other  places, 
the  screens  were  open  and  sparks  escaped.  Such  evidence  would, 
in  my  opinion,  be  more  likely  to  mislead  than  to  assist  the  jury  in 
qrrivmg  at  a  proper  determination." 

Collision  between  Wagons — Similar  Acts  of  Negligence — Overloads 
ing  and  Excessive  Speed. — In  an  action  for  personal  injuries,  sus- 
tained by  plaintiff  from  being  thrown  from  his  wagon  by  a  col- 
lision with  defendants'  wagon,  driven  by  one  of  the  defendants' 
employees,  through  his  alleged  negligence,  evidence  was  inadmis- 
sible to  show  other  similar  acts  of  negligence  of  defendants  or  their 
driver  at  other  times,  in  overloading  their  vehicle,  or  in  driving 
at  an  unreasonable  speed,  in  the  same  place.  So  held  in  Whitney  v. 
Gross,  140  Mass.  232,  5  N.  E.  619. 

Fall  of  Another  Staging  Built  by  Same  Person — Incompetency  of 
Builder. — In  an  action  for  personal  injuries  from  falling  from  a 
staging,  plaintiff  offered  to  show  that  defendant's  son,  who  was 
building  the  staging,  and  to  "tend"  whom  plaintiff  was  employed 
at  the  time  by  defendant,  had  previously  built  another  staging  which 
had  fallen  down.  It  was  held,  that  such  evidence  was  inadmissible, 
^s  specific  acts  of  negligence  on  the  part  of  the  son  were  not  com- 
petent for  the  ourpose  of  proving  him  an  incompetent  person  to 
construct  the  staging.  Kennedy  v.  Spring,  160  Mass.  203,  35  N. 
E.   779. 

Prior  Specific  Acts  of  Negligence  of  Foreman  While  on  Same  Job. 
-^In  an  action  for  injuries  to  an  employee,  through  the  alleged  neg- 
ligence of  defendant's  foreman,  evidence  of  prior  specific  acts  of  neg- 
ligence of  the  foreman,  while  engaged  on  the  same  job,  was  inadmis- 
sible, as  irrelevant  to  the  issue  whether  he  was  ordinarily  a  careful 
and  competent  workman,  and  as  tending  to  confuse  the  case  by  col- 
lateral issues.    So  held  in  Hatt  v.  Nay,  144  Mass.  186.  10  N.  E.  807. 

Gas  Escaping  from  Main  into  Houses  on  Other  Side  of  Street. — 
In  an  action  for  injury  to  plaintiff's  health  from  the  escape  of  gas 
from  a  main  pipe,  it  was  not  error  to  refuse  to  admit  evidence  of 
the  escape  of  gas  into  other  houses  at  the  time  alleged,  and  that 
defendants  were  negligent  in  relation  thereto,  before  it  had  been 
shown  that  gas  came  into  plaintiff's  house,  as  the  fact  that  the  gas 
escaped  into  the  other  houses  did  not,  of  itself,  tend  to  prove  that  it 
also  escaped  into  plaintiff's  house,  on  the  opposite  side  of  the  street; 
and  the  fact  that  the  agent  of  defendant  was  negligent  with  respect 
to  such  other  houses  did  not,  of  itself,  tend  to  prove  that  he  or  any 
one  else  was  negligent  in  respect  to  plaintiff's  house.  So  held  in 
Emerson  v.  Lowell  Gas  Light  Co.,  88  Mass.  146. 
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Fall  Down  Slevator  Shaft— Prior  Specific  Acts  of  Negligence  of 
Engineer. — In  Connors  v.  Morton,  160  Mass.  333,  35  N.  £.  860,  an 
action  for  personal  injuries  to  defendant's  employee  from  falling 
down  the  shaft  of  an  elevator,  operated  by  an  engine  in  a  building 
in  the  process  of  erection  by  defendant,  evidence  was  not  admissible 
to  show  prior  specific  acts  of  negligence  on  the  part  of  defend^tnt's 
engineer,  known  to  defendant's  superintendent,  for  the  purpose  of 
proving  neglig^ence  on  the  part  of  defendant  in  setting  plamtiff  to 
vi'ork  in  a  place  which  defendant  was  chargeable  with  notice  was 
dangerous  by  reason  of  the  probability  of  negligence  on  the  part  of 
5ach  engineer,  gs,  if  such  evidence  were  to  be  received,  it  might  be 
necessary  to  investigate  the  conduct  of  the  engineer  i^i  every  act 
of  his  life  and  to  draw  inferences  from  acts  similar  and  dissimilar 
showing  every  degree  of  care  or  negligence. 

Injiiry  to  Emplosree— Other  Acts  of  Negligence  of  Captain  of  Tug 
in  Bringing  Vessel  to  Wharf. — In  an  action  for  injury  to  an  employee, 
through  alleged  negligence  of  the  captain  of  a  tug,  in  causing  the 
yards  of  a  vessel  to  come  in  contact  with  a  building,  and  thereby 
knocking  off  a  parcel  of  slating,  evidence  of  former  acts  of  careless- 
ness on  the  part  of  such  captain  was  inadmissible,  to  raise  an  infer- 
ence that  he  was  negligent  on  the  occasion  plaintiff  was  injured.  So 
he'.d  in  Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438,  5  Atl.  338. 

Failure  to  Light  Hall — Elevator  Shaft  Left  Open — Negligence  on 
Other  Occasions — Fortunate  Escapes  of  Others. — In  Parker  v.  Port- 
-and  Publishing  Co.,  69  Me.  173,  an  action  for  personal  injuries  from 
alleged  negligence  in  not  sufficiently  lighting  the  hall  and  passage- 
way to  defendants'  place  of  business,  ^nd  in  leaving  open  the  doors 
to  its  elevator  shaft,  evidence,  embracing  a  period  of  two  years, 
tending  to  show  the  collateral  facts  that  at  different  times  the  con- 
dition of  the  hall  and  entranceway  as  to  light,  the  position  of  the 
elevator  gaites  and  doors,  of  what  had  happened  to  others  at  different 
iimts,  and  their  fortunate  escapes  from  such  peril,  was  irrelevant 
and  inadmissible. 

Un£killfal  Ebctraction  of  Tooth — Other  Negligent  Operations. — In 
an  action  for  personal  injuries  from  the  alleged  unskillful  extraction 
of  a  tooth,  evidence  is  not  admissible  to  show  negligence  on  the 
part  of  defendant  in  the  performance  of  other  operations  long  prior 
to  the  operation  complained  of,  as  it  was  too  remote  to  establish 
the  negligence  alleged.  So  held  in  Hoffman  v.  Union  Pac.  Ry.  Co. 
(Kan.).  56  Pac.  331. 

Negligence  in  Starting  Elevator  on  Other  Occasions. — In  an  action 
for  the  death  of  a  child  from  the  negligent  starting  of  an  elevator  by 
the  elevator  boy,  evidence  that  the  boy  on  previous  occasions  had 
started  it  in  a  like  sudden  and  negligent  manner  was  not  admis- 
sible. So  held  in  T.  H.  Pueblo  Bld'g  Co,  v.  Klein,  5  Colo,  App.  348, 
3b  Pac.  608.  In  this  case  it  is  said  in  the  opinion:  "The  only  negligence 
charged  was  that  of  the  elevator  boy  on  the  occs^sion  of  the  accident. 
No  other  negligence  was  in  issue,  (f  he  was  negligent  then,  it  would 
be  no  defense  that  he  had  always  before  been  careful;  if  he  was  not 
negligent  then,  it  was  entirely  immaterial  how  habitually  or  reck- 
lessly negligent  he  might  have  been  prior  to  that  time.  The  effect 
of  the  testimony  must  hqve  been  unfavorable  to  the  defendant.  If 
t^ey  believed  that  its  servant  was  in  the  habit  of  starting  and  mov- 
ing the  elevator  without  regard  to  the  safety  of  passengers,  it  would 
require  less  effort  than  otherwise  to  convince  them  of  his  negligence, 
npon  the  occasion  in  question." 

Contribating  Negligence — ^Prior  Similar  Act. — On  the  issue  of  plain- 
tiff's contributory  negligence,  it  is  incompetent  to  show  that  on  prior 
occasions  he  was  guilty  of  an  act  similar  to  the  alleged  act  of  con- 
tributory negligence.  So  held  in  Baker  v.  Irish,  172  Pa.  St.  528,  33 
Atl.  558. 

Loss  of  Hotel  Guest's  Trunk— Plaintiff's  Carelessness  at  Other 
Times. — In  an  action  for  the  value  of  a  trunk  and  its  contents,  lost 
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or  stolen  while  plaintiff  was  guest  at  a  hotel,  evidence  of  carelessness 
on  the  pqrt  of  plaintiff  must  be  confined  to  the  period  during  which 
he  was  a  guest  at  the  hotel,  and  evidence  is  inadmissible  to  show 
carelessness  on  his  part  prior  or  subsequent  to  such  period.  So  held 
in  Burrows  v.  Trieber,  21  Md.  320. 

Person  Killed  at  Crossing — Isolated  Instances  of  His  Being  Found 
Asleep  in  Vehicle. — In  an  action  for  the  killing  of  a  person  at  a 
railroad  crossing,  where  it  was  claimed  he  w^s  asleep  in  his  buggy 
when  he  drove  on  the  track,  it  was  error  to  admit  evidence  of  iso- 
lated instances  of  his  being  found  asleep  in  his  buggy,  such  evidence 
not  being  competent  as  tending  to  show  that  he  was  asleep  when 
struck  by  the  train;  or  to  show  decedent's  habits  of  falling  asleep. 
So  held  in  Dalfon  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.,  114 
Iowa  257,  86  N.  W.  272. 

Plaintiff's  Manner  of  Crossing  Tracks  Two  Hours  before  Accident. 
— In  Delaware,  L.  &  W.  R.  Co.  v.  Converse,  139  U.  S.  469,  49  Am. 
&  Eng.  R.  Cas.  323,  an  action  for  personal  injuries  sustained  at  a 
railroad  crossing,  it  was  held,  that  evidence  for  defendant  4s  to  the 
manner  in  which  plaintiff  crossed  the  tracks  two  hours  before  he 
made  the  attempt  in  which  he  was  injured  was  irrelevant 

8.    Harmless  Error. 

Former   Acts   of   Negligence   and   of   Contributory   Negligence.— 

Testimony  of  former  acts  of  negligence  erroneously  admitted  for  the 
plaintiff  are  not  to  be  regarded  as  reversible  error,  if  similar  evidence 
is  afterwards  admitted  for  defendant  on  the  question  of  contributory 
negligence  on  the  part  of  plaintiff.  So  held  in  Sullivan  v.  Salt  Lake 
City,  13  Utah  122,  44  Pac.  1039. 

Similar  Defects  in  Street  Suffered  to  Continue  for  a  Considerable 
Time. — In  an  action  for  injury  from  a  hole  in  4  street,  evidence  that 
similar  defects  had  often  been  suffered  to  continue  for  a  considerable 
time  without  attention  was  immaterial,  and,  therefore,  its  admission 
was  not  prejudicial.  So  held  in  City  of  Grand  Rapids  v.  Wyman,  46 
Mich.  516,  9  N.  W.  833. 

Cattle  Guard  Filled  with  Snow—- Horse  Killed  by  Train— Subse- 
quent Failure  to  Remove  Snow  from  Cattle  Guards. — In  an  action  for 
the  value  of  a  horse,  which  went  upon  defendant's  track  over  a  cattle 
guard  filled  with  snow,  and  was  killed  by  a  train,  it  was  not  prejudicial 
error,  at  least,  to  permit  plaintiff  to  prove  that  during  the  same  winter, 
and  after  the  accident,  the  cattle  guards  were  filled  with  snow,  where 
it  was  also  shown  that  defendant  made  no  effort  to  remove  the 
snow,  such  facts  tending  to  show  a  failure  to  exercise  any  diligence 
or  degree  of  care.  So  held  in  Grahlman  v.  Chicago,  St.  P.  &  K. 
C.  Ry.  Co.,  78  Iowa  564,  43  N.  W.  529. 

B.  ORIGIN  OF  NEGLIGENCE  ALLEGED. 

But  where  the  question  is  whether  defendant  or  his  employees 
committed  the  alleged  negligent  act,  or  omitted  to  perform  a  certain 
alleged  duty,  evidence  of  similar  acts  or  omissions  by  him  or  them 
is,  as  a  general  rule,  competent  as  bearing  on  such  issue. 

Alabama.— Louisville  &  N.  R.  Co.  v.  Woods,  105  Ala,  561,  17  So. 
41,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  872. 

California.— Craven  v.  Central  Pac.  R.  Co.,  72  Cal.  345,  13  Pac.  878. 

Colorado. — Denver  Tramway  Co.  v.  Owens,  20  Colo.  107,  36  Pac. 
848. 

Connecticut. — Fuller  v.  Naugatuck  R.  Co.,  21  Conn.  557;  Laufer  f'. 
Bridgeport  Traction  Co.,  68  Conn.  475,  37  Atl.  379. 

Georgia. — Savannah,  F.  &  W.  Ry.  Co.  v.  Flannagan,  82  Ga.  579, 
9  S.  E.  471. 

Indiana. — Fort  Wayne  v.  Coombs,  107  Ind.  75,  7  N.  E.  746. 

Iowa. — Ledgerwood  v.  City  of  Webster  City,  93  Iowa  723,  61  N. 
W.  1089;  Meier  v.  Shrunk,  79  Iowa  17,  44  N.  W.  209. 

Maine. — Dearborn  v.  Union  Nat.  Bank  of  Brunswick,  61  Me.  369. 
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Massacfansctts. — Stowe  v.  New  York,  Boston  &  Providence  R.  Co., 
113  Mass.   521. 

New  Hampshire. — Nutter  v.  Boston  &  Maine  Railroad,  60  N.  H. 
433:  Plummcr  v.  Ossipee,  59  N.  H.  55;  State  v,  Boston  &  Maine 
Riiiroad,  58   N.   H.  410. 

New  York.— Bailey  v,  Rome,  W.  &  O.  R.  Co.,  139  N.  Y.  302,  34  N. 
E.  918;  Reed  v.  New  York  Cent.  R.  Co.,  56  Barb.  (N.  Y.)  493. 

Texas.— Cunningham  v.  Austen  &  N.  W.  Ry.  Co.,  88  Tex,  534,  31  S. 
\V.  629;  Houston  &  Texas  Cent.  Ry.  Co.  v.  Waller,  56  Tex.  331,  8  Am. 
k  Eng.  R.  Cas.  431. 

Wisconsin.— Bower  v.  C.  M.  &  St.  P.  R.  Co.,  61  Wis.  457,  21  N.  W. 

1.   Other  Statements  and  Illustrations  of  Rule. 

Faihire  to  Signal  for  Another  Crossing. — In  Bower  v.  C.  M.  &  St 
P.  R.  Co.,  61  Wis.  457.  it  appeared  that  plaintiff  was  injured  at  a  cross- 
ing by  a  locomotive.  The  negligence  charged  against  the  railway 
cmipany  was  the  failure  of  the  engineer  to  blow  the  whistle  as  he 
approached  the  crossing,  <ind  the  testimony  on  this  point  was 
conflicting.  It  was  held,  that  evidence  was  admissible  to  show  that 
-uch  engineer  had  failed  to  give  the  signal  at  another  crossing,  which 
he  passed  a  few  minutes  earlier. 

Injury  to  Person  Alighting  from  Train— Habit  of  Jumping  from 
Moving  Cars. — In  an  action  for  personal  injuries  sustained  by  plain- 
tiff while  alighting  from  a  train,  evidence  that  he  had  within  a  year 
previous  to  the  accident,  frequently  traveled  over  the  route  in  ques- 
tion, and  had  frequently  jumped  off  moving  cars,  and  had  been 
warned  against  the  danger  of  so  doing,  was  admissible.  So  held  in 
Craven  v.  Central  Pac.  R.  Co.,  72  Cal.  345    13  Pac.  878. 

Injury  to  Alighting  Passenger-^Usual  Period  for  Stopping  Cars  at 
Same  Place. — In  an  action  for  injury  to  a  passenger,  cUimed  to  have 
been  caused  by  negligent  failure  to  stop  the  car  long  enough  for  her 
to  alight,  where  such  allegation  was  controverted,  evidence  was 
admissible  to  show  the  usual  and  customary  period  of  the  c^rs 
stopping  at  such  place.  So  held  in  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  557. 

Custom  of  Gripman  to  Stop  Car  in  Middle  of  Block — Conflicting 
Evidence. — In  case  of  doubt  as  to  what  a  person  has  done,  it  may  be 
considered  more  probable  that  he  has  done  what  he  has  been  in  the 
habit  of  doing  than  that  he  has  acted  otherwise;  hence,  the  particular 
habit  or  custom  of  an  individual  may  be  shown  where  there  is  con- 
fticting  evidence  as  to  whether  he  has  or  has  not  done  some  act 
material  to  the  issue.  So  held  in  Denver  Trqmway  Co.  v.  Owens, 
-0  Colo.  107,  36  Pac.  848.  In  this  case  the  question  was  whether  or 
not  the  gripman  had  stopped  his  car  in  the  middle  of  a  block. 

Defective  Car  Wheel — Cross-Ezamination  of  Inspector  —  Whether 
He  Inspected  Cars  on  Subsequent  Specified  Days. — In  an  action  for 
the  death  of  an  employee  of  defendant,  on  the  issue  whether  a  com- 
petent car  inspector  had  been  in  the  employ  of  the  defendant  at  the 
time  of  the  train  wreck,  which  resulted  from  a  defective  car  wheel, 
where  the  inspector  had  been  called  as  a  witness  for  the  railroad 
company,  it  was  competent  for  plaintiff,  on  cross-examination,  to 
a^k  the  witness  whether  he  inspected  the  cars  of  the  company  as 
specified  days  subsequent  to  the  wreck,  such  testimony  being  com- 
petent on  the  question  of  the  attentiveness  of  the  witness  as  a  car 
mspector,  and  also  to  test  the  memory  of  the  witness.  So  held  in 
Cunningham  v.  Austen  &  N.  W.  Ry.  Co.,  88  Tex.  534,  31  S.  W.  629. 

Other  Brakes  on  Similar  Cars  Defective — Injury  to  Brakeman — 
mure  to  Inspect. — In  an  action  for  injuries  to  a  brakeman  from  a 
aefective  brake,  evidence  was  admissible  to  show  that  other  brakes 
"n  similar  cars  on  the  train  were  in  a  defective  condition,  which 
rendered  them  useless,  as  such  evidence  tended  to  show  that  the 
^2rs  had  not  been  properly  inspected.  So  held  in  Bailey  v,  Rome,  W. 
&  0.  R,  Co.,  139  N.  Y.  302,  34  N.  E.  918. 
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Speed  at  Which  8ame  Engineer  Drove  Train  at  Same  Place  on 
Other  Days. — ^Where  the  speed  at  which  an  engineer  drove  his  train 
at  a  certain  time  and  place  is  in  issue,  evidence  of  the  speed  at 
which  he  drove  the  same  train  at  the  same  place  on  other  days  may- 
be admitted.  So  held  in  State  v.  Boston  &  Maine  R.  Co.,  58  N. 
H,   410. 

Failure  to  Stop  Street  Cars  for  Plaintiff  to  Alight  ~  Plaintiflrs 
Habit  to  Alight  in  Front  of  Place  of  Business  in  Middle  of  Block. — 
In  an  action  by  a  passenger  for  personal  injuries,  alleged  to  have 
been  caused  by  the  failure  of  the  motorman  to  stop  the  car  at  a 
crossing  to  allow  plaintiff  to  alight,  where  it  appeared  that  plaintifiTs 
place  of  business  was  in  the  middle  of  the  block,  below  the  cross- 
ing where  he  attempted  to  get  off  and  sustained  the  injury,  and  the 
evidence  further  tended  to  show  that  it  was  his  habit  to  ride  further 
down  the  street  in  front  of  his  place  of  business  before  ali^^hting: 
from  the  car,  and  that  he  had  formerly  requested  the  motorman  to 
allow  him  to  get  off  there;  but  plaintiff  testified  that  the  motorman 
saw  him  rise  from  his  seat  and  go  to  the  door  to  get  off  at  the 
crossing,  it  was  not  error  for  the  motorman  to  be  asked:  "Did  the 
plaintiff  ever  request  you  to  bring  him  down  the  line,  and  let  him 
off  in  front  of  his  place  of  business?"  Since  the  question  and 
answer  were  admissible  to  explain  the  action  of  the  motorman  in 
not  stopping  for  plaintiff  to  get  off  at  the  crossing,  even  if  he  had 
seen  him  rise  from  his  seat  and  go  to  the  rear  platform.  So  held 
in  McDonald  v.  Montgomery, St.  Ry.,  110  Ala.  161,  20  So.  317. 

Speed  at  Certain  Point — Running  Time  of  Trains. — Evidence  of  the 
running  time  of  the  defendant's  trains  over  the  whole  road,  and  over 
any  given  part  of  it,  is  competent  on  the  question  of  the  rate  of 
speed  at  any  point  On  the  road.  So  held  in  Nutter  v.  Boston  &  Maine 
R.  Co.,  60  N.  H.  483. 

Accident  in  Street — Speed  of  Train  Just  before  Reaching  Street. — 
Where  the  speed  of  a  train  at  the  time  it  ran  over  a  m^n  upon  a 
public  street  was  material,  evidence  was  admissible  to  show  what  its 
speed  was  on  the  company's  property,  just  before  reaching  the 
street.  So  held  in  Savannah,  F.  &  W.  Ry.  Co.  v.  Flannag^n,  82  Ga. 
579,  9  S.  E.  471.  In  this  case  it  is  said  in  the  opinion:  "The  habitual 
high  speed  of  the  same  engine,  when  run  previously  by  the  same 
engineer  on  the  same  street,  was  of  doubtful  admissibility.  The 
authorities  upon  the  question  conflict.  *  *  *  Upon  so  doubtful  a 
question  we  think  the  court  did  not  error  in  admitting  the  evidence. 
There  are  several  cases  in  our  reports  holding  that  doubtful  evidence 
is  to  be  admitted  rather  than  excluded." 

Prior  Rapid  Speed  of  Street  Car. — In  Laufer  v.  Bridgeport  Traction 
Co.,  68  Conn.  475,  37  Atl.  379,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  787, 
plaintiff  claimed  that  the  street  car  which  collided  with  his  wagon 
was  late,  and,  at  the  time  of  the  accident,  was  running  fast  to  make 
up  time.  It  was  held,  that  evidence  that  the  car  was  running  very 
rapidly  before  it  reached  the  scene  of  accident  was  admissible  in 
support  of  that  claim. 

Speed  of  Train  at  Beginning  of  Long  Down  Grade. — In  ^n  action 
for  personal  injuries  alleged  to  have  resulted  from  the  excessive 
speed  of  a  train,  which  occurred  on  a  heavy  down  grade,  testimony 
as  to  the  rate  of  speed  the  train  was  moving  at  a  place  where  the 
grade  began,  a  mile  and  a  half  away  from  where  the  injury  was 
inflicted,  is  admissible  in  evidence.  So  held  in  Louisville  &  N.  R.  Co. 
V.  Woods,  105  Ala.  561,  17  So.  41,  11  Am.  &  Eng.  R.  Cas.,  N. 
S.,  872. 

Bonds  Lost — Testimony  of  Cashier  as  to  Loss  of  Other  Bonds 
Deposited  with  Bank. — In  a  suit  to  recover  the  value  of  certain  bonds, 
alleged  to  have  been  left  at  defendant  bank  as  collateral  security, 
where  the  issue  was  whether  they  hsid  been  left  with  the  bank,  the 
testimony  of  its  assistant  cashier  as  to  other  bonds  having  been  lost 
or  misplaced  and  afterwards  found,  was  admissible  to  show  the  man- 
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Dcr  in  which  the  business  of  the  bank  was  conducted,  as  bearing  on 
the  question  of  care  exercised  in  carrying  on  the  business.  So  held 
in  Dearborn  r.  Union  Xat.  Bank  of  Brunswick,  61  Me.  369. 

Bon  Freooently  Permitted  to  Be  at  Large — Whether  at  Large  with 
Platiit]ff*s  Permission. — In  an  action  for  injuries  to  plaintiff  inflicted 
by  defendant's  bull  while  at  large,  testimony  to  the  effect  that  de- 
fendant had  frequently  permitted  the  animal  to  be  at  large  was  ad- 
missible, as  tending  to  show  that  it  was  at  large  with  defendant's 
permission  at  the  time  of  the  accident  to  plaintiff.  So  held  in  Meier 
r.  Shrunk,  79  Iowa  17,  44  N.  W.  209. 

C.  XEGLIGENXE  IN  EMPLOYING  OR  RETAINING  SERVANT. 

And  on  the  issue  of  negligence  in  employing  a  servant,  or  in  re- 
:4ining  his  services,  evidence  of  prior  specific  acts  of  negligence  or 
mcompetcncy  on  his  part  may  be  competent. 

United  States.— Baltimore  &  O.  R.  Co.  v.  Camp,  31  U.  S.  App.  213, 
65  Fed.  952;  Wabash  Western  Ry.  v.  Brow,  31  U.  S.  App.  192,  65 
Fed.  941. 

Indiana^ — Delphi  v.  Lowery,  74  Ind.  525;  Pittsburg,  etc.,  R.  Co.  v. 
Ruby.  38  Ind.  294;  Wabash  R.  Co.  v.  Kelley,  153  Ind.  119,  52  N. 
E.  152. 

Iowa. — Couch  V.  Watson  Coal  Co.,  46  Iowa  17. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Collins,  2  Duv.  (Ky.)  114. 

Maine.— Branch  v.  Libbey,  78  Me.  71,  5  Atl.  71. 

Massachusetts.  —  Schoom4ker  v.  Inhabitants  of  Wilbraham,  110 
•Mass.  134. 

Michigan.— Michigan  Cent.  R.  Co.  v.  Gilbert,  46  Mich.  176,  9  N.  W. 
243,  2  Am.  &  Eng.  R.  Cas.  230. 

MtSBissippL — Vicksburg,  etc.,  R.  Co.  v.  Patton,  31  Miss.  156. 

New  York.— Baulec  v.  New  York  &  Harlem  R.  Co.,  59  N.  Y.  356; 
Lyons  v.  New  York  Cent.  &  H.  R.  Co.,  39  Hun  (N.  Y.  Supr. 
Ct.)  383. 

Teraa-— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis,  4  Tex.  Civ.  App. 
+68.  23  S.  W.  301,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  832. 

Winconsin. — Atkinson  v.  Goodrich  Transp.  Co.,  69  Wis.  5,  31  N. 
W.  164. 

1.    Other  Statements  and  Illustrationfl  of  Rule. 

Specific   Acts   of   Negligence   or   Unskillfulness   of   Employees. — 

Specific  acts  of  negligence  or  unskillfulness  of  defendant  railroad's 
employees  may  be  proved,  for  the  purpose  of  showing  that  due  care 
was  not  exercised  in  employing  them  or  retaining  them  in  the 
service,  and  for  the  purpose  of  proving  the  railroad  had  notice  of 
their  incompetency.  So  held  in  Pittsburg,  etc.,  R.  Co.  v.  Ruby,  38 
Ind.  294. 

Incompetency  of  Employee — Prior  Acts  of  Negligence. — In  an 
action  for  injuries  to  a  railroad  employee  from  the  incompetency  of 
aiinther  employee  of  the  company,  evidence  of  prior  acts  of  negli- 
Jfence  on  his  p^rt  is  admissible,  in  connection  with  evidence  charg- 
in?  the  general  agent  of  the  common  master  with  knowledge  of 
i^tm.  So  held  in  Baulec  v.  New  York  &  Harlem  R.  Co.,  59  N. 
Y.  356. 

Servant's  Specific  Acts  of  Negligence. — Evidence  of  specific  acts 
ni  negligence  on  the  part  of  a  servant,  which  have  been  brought  to 
his  master's  knowledge,  are  admissible  to  prove  the  master's  knowl- 
edge of  the  servant's  incompetency.  So  held  in  Galveston,  H.  & 
S  A.  Ry.  Co.  V.  Davis,  4  Tex.  Civ.  App.  468,  23  S.  W.  301,  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  832. 
Injury  to  Engineer — Former  Discharges  of  Telegraph  Operator 
oy  Defendant  and  Other  Railroads. — In  an  action  for  injuries  to  an 
fnsrinccr  from  the  negligence  of  a  telegraph  operator,  a  boy  eighteen 
Kws  old,  it  was  competent  to  prove  that  the  latter  had  been  dis- 
charged by  other  railroad  companies,  and  that  a  few  months  before 
the  accident   he    had   been   discharged    by    defendant    company    for 
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sleeping  on  duty,  and  subsequently  re-employed;  and  such  evidence 
IS  for  submission  to  the  jury  upon  the  issue  whether  the  company  had 
not  been  negligent  in  continuing  the  operator  in  its  employ.  So  held 
in  Baltimore  &  O.  R.  Co.  v.  Camp,  31  U.  S.  App.  213. 

Injuxy  to  Car  Repairer — Similar  Accident,  Some  Weeks  Before, 
from  Drunkenness  of  Switchman. — In  an  action  by  a  car  repairer  for 
personal  injuries  resulting  from  the  drunkenness  of  a  switchman, 
evidence  that  the  latter,  as  the  result  of  intoxication,  had  caused  a 
similar  accident  some  weeks  before,  and  that  his  conduct  had  been 
reported  to  the  foreman  of  the  yard,  who  had  power  to  employ  and 
discharge,  was  admissible.  So  held  in  Wabash  Western  Ry.  v. 
Brow,  31   U.   S.  App.   192,  65   Fed.  941. 

Injury  to  Miner----Other  Specific  Acts  of  Negligence  of  Engineer. — 
In  an  action  for  injury  to  a  miner,  from  the  alleged  incompetency 
and  negligence  of  the  master's  engineer,  evidence  of  specific  acts  of 
negligence  on  the  part  of  the  engineer  is  admissible  as  tending  to 
prove  negligence  in  continuing  to  employ  him,  but  such  evidence 
should  not  be  admitted  unless  it  be  shown  that  the  negligent  acts 
occurred  prior  to  the  accident  to  plaintiff.  So  held  in  Couch  7/. 
Watson  Coal  Co.,  46  Iowa  17. 

Improper  Treatment  of  Another  Patient  by  Defendant's  Hospital 
Surgeon  During  Same  Period. — In  an  action  against  a  railroad  by  an 
employee  for  damages  arising  from  the  malpractice  of  its  hospital 
surgeon,  the  testimony  of  another  patient  of  improper  treatment  by- 
such  surgeon,  during  the  same  time  plaintiff  was  treated,  was  admis- 
sible on  the  question  of  notice  to  defendant  of  the  incompetency  of 
the  surgeon.  So  held  in  Wabash  R.  Co.  v.  Kelley,  153  Ind.  119.  52 
N.  E.  152. 

Evidence  of  Specific  Act  of  Incompetence  by  Employee  May  He 
Admissible  for  Other  Purpose  than  to  Charge  Master  with  Nodce  of 
Incompetence. — In  EvansviHe  &  T.  H.  R,  Co.  v.  Guyton,  115  Ind. 
450,  17  N.  E.  101,  an  action  for  personal  injuries  alleged  to  have 
been  caused  by  the  incompetence  of  an  employee  of  defendant,  it 
was  held  proper  to  refuse  an  instruction  that  "any  evidence  tending^ 
to  show  a  -specific  act  of  incompetence  is  only  admissible  for  the 
purpose  of  showing  that  the  defendant  had  not  exercised  due  care 
in  the  employment  of,  or  retaining  in  service,  such  employee,  and 
to  bring  notice  to  the  defendant  of  incompetence."  In  this  case  it 
is  said  in  the  opinion:  "While  a  specific  act  or  mistake  will  not  neces- 
sarily establish  incompetence,  *  *  *  a  single  act  may  be  of  such 
a  character,  and  may  involve  such  consequences  as,  with  the  sur- 
rounding circumstances,  to  indicate  want  of  qualification  on  the  part 
of  the  actor.  Such  acts  are  usually  resorted  to  by  witnesses  as  a 
basis  for  an  opinion  as  to  the  qualification  of  the  person  whose 
competency  for  a  particular  service  is  in  question.  In  such  cases 
the  acts,  with  the  accompanying  evidence,  are  proper  to  be  con- 
sidered by  the  jury." 

D.    DEFENDANTS    EXERCISE    OF    CARE    AND    SKILL    ON 

OTHER   OCCASIONS. 

The  authorities  all  agree  in  holding  that  defendant  can  not  show 
that  he  exercised  due  care  and  skill  on  other  similar,  but  discon- 
nected, occasions  for  the  purpose  of  creating  an  inference  that  he 
is  not  guilty  of  the  negligence  for  which  he  is  sued.  Atlanta  &  W. 
P.  R.  Co.  V.  Holcombe.  88  Ga.  9,  13  S.  E.  75;  Peverly  v.  City  of  Boston, 
133  Mass.  366;  Bridger  v.  Asheville  &  S.  R.  Co.,  27  S.  Car.  457,  3  S.  E, 
860;  Ware  v.  Shafer  (Tex.  Civ.  App.),  27  S.  W.  764.  See  also,  as  em- 
bracing authorities  bearing  on  this  question,  extensive  note,  18  R,  R. 
R.  206,  41   Am.   &  Eng.   R.   Cas.,   N.   S.,  296. 

Fire  Set  by  Locomotive — Cutting  of  Weeds  in  Other  Years. — In 
an  action  for  the  destruction  of  property  by  fire  communicated  from 
a  locomotive,  evidence  as  to  the  cutting  of  weeds  on  the  margin  of 
defendant's   road   in   other  years  was   inadmissible,  as   it  could  have 
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nQ  tendency  to  prove  that  defendant's  duty  in  this  respect  had  been 
performed  at  the  proper  time  before  the  fire  in  question.  So  held  in 
arrant  z\   Central  Vt.  R.  Co.,  56  Vt.  710. 

Custom  to  Place  Stool  to  Awuit  Passengers  to  Board — Direct  Evi- 
(SODce. — Where  the  employee  whose  duty  it  was  to  plqce  a  stool  used 
for  the  purpose  of  assisting  lady  passengers  to  enter  the  train  was 
not  produced  as  a  witness  or  accounted  for,  it  was  proper  to  reject 
eridence  that  it  was  the  custom  and  habit  of  the  company  to  have 
tile  stool  in  its  proper  place  up  to  the  time  of  the  starting  of  the 
train,  there  being  positive  evidence  that  it  was  out  of  place  when 
plaintiff  \^as  injured,  and  only  negative  evidence  to  the  contrary. 
So  held  in  Atlanta  &  W.  P.  R.  Co.  v.  Holcombe,  88  Ga.  9,  13  S. 
E.   75. 

Injury  to  Ferryboat  Passenger — Evidence  That  Gate  Tender  Had 
Always  Been  in  Position  on  Prior  Occasions — Absence  of  Prior  Ac* 

ddents. — In  an  action  for  injuries  to  a  ferryboat  passenger,  who, 
while  standing  with  others  in  the  passageway  leading  from  the 
cabin  to  a  gate  near  the  end  of  the  boat,  while  it  was  approaching 
the  wharf,  was,  by  a  crowd,  pressed  against  the  gate  while  it  was 
being  lifted  by  an  unauthorized  person,  no  employee  of  defendant 
being  there  to  attend  the  gate,  evidence  was  inadmissible  to  show 
that  the  boat  never  had  approached  the  wharf  before  without  a 
deckhand  at  the  bow  of  the  boat,  and  that  no  accident  ever  had 
happened  before  by  the  raising  of  the  gate  or  by  the  pressing  of 
passengers  against  it.  So  held  in  Peverly  v.  City  of  Boston,  136 
Mass.   366. 

Equipment  and  Condition  of  All  Defendant's  Locomotives  on  Dav 
of  Fire. — But  in  an  action  for  the  destruction  of  property  by  fire  al- 
leged to  have  been  started  by  one  of  defendant's  locomotives,  where 
the  engine  causing  the  fire  is  not  identified,  evidence  is  admissible 
to  show  that  all  of  defendant's  engines,  on  the  day  of  the  fire,  were 
provided  with  the  most  approved  apparatus  to  prevent  the  escape  of 
*:re,  and  that  it  was  in  good  condition.  So  held  in  Haley  v.  St. 
Louis,  Kansas  City  &  N.  Ry.  Co..  69  Mo.  614. 

Negligence  in  Driving — Specific  Instances  of  Good  Driving — Re- 
battaL — And  where  the  attempt  has  been  made  to  show  the  char- 
acter of  a  person  for  unsafe  driving,  by  evidence  of  specific  acts  of 
negligence  in  driving,  evidence  of  particular  instances  *of  careful 
and  safe  driving  by  him  is  competent  in  rebuttal.  So  held  in 
Pkmmer  v.  Ossipee,  59   N.  H.   55. 

E.   IRRELEVANCY. 

Of  course,   evidence   of  other   acts  of  negligence   on   the   part   of 
defendant  which  could  not  have  caused  or  contributed  to  the  injuries 
sued  for,  and  which  has  no  bearing  on  any  issue  involved  in  the  action 
at  bar.  is  incompetent. 
Georgia. — Central  R.  Co.  v.  Brunson,  63  Ga.  504. 
Illinois.— Reed  v.  Reed,  32  111.  App.  17. 

Iowa. — Kuhns  v.  Wisconsin,  I.  &  N.  Ry.  Co.,  70  Iowa  561,  31  N. 
W.  868. 
Kentucky.— Louisville  &  X.  R.  Co.  v.  Fox,  74  Ky.  495. 
Massachusetts. — Commonwealth  v.  Ryan,  134  Mass.  223. 
Nevada. — Longabaugh  v.  Virginia  City  &  T.  R.  Co.,  9  Nev.  271. 
Locomotive  Identified — Defects  in   Other  Engines. — Where   it  ap- 
pears that  the   fire   which   destroyed   plaintiff's   property   could   only 
V.ave  been  caused  by  sparks  from  a  locomotive  which  is  known  and 
identified,  evidence  is  inadmissible  to  prove  the  existence  of  defects 
in  other  engines  of  the  railroc^d  company.     So  held  in  Henderson  v. 
Philadelphia,  etc.,  R.   Co.,  144  Pa.  St.  461,  22  Atl,  851. 

Subsequent  Accumulation  of  Combustibles  on  Right  of  Way. — 
Where  it  appears  from  uncontradicted  testimony  that  the  fire  started 
<^n  plaintiffs  land,  and  not  on  the  railroad  right  of  way,  evidence  is 
not  admissible  to  show  that  in  the  month  following  the  fire  defend- 
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ant  had  allowed  combustible  matter  to  accumulate  on  the  rig^ht  of 
way.  So  held  in  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Stafford  (Tex. 
Civ.   App.),  31   S.  W.   319. 

Derailment — Death  of  Fireman — Rails  Not  Properly  Spiked  at 
Other  Places. — In  Kuhns  v.  Wisconsin,  I.  &  N.  Ry.  Co.,  70  Iowa. 
561,  31  N.  W.  868,  an  action  for  the  death  of  a  fireman,  resulting  from 
the  tender's  leaving  the  track  at  a  certain  point,  evidence  that  the 
rails  were  not  properly  spiked  at  other  places  should  have  been 
rejected,  as  immaterial,  where  it  was  not  shown  that  failure  to  prop- 
erly spike  them  at  the  place  of  the  accident  caused  or  contributed 
to  cause  the  accident. 

Fire  in  Same  Woodyard  Prior  to  Construction  of  Railroad. — In  an 
action  for  the  destruction  of  cord  wood  by  a  fire  alleged  to  have 
been  started  by  one  of  defendant's  locomotives,  evidence  was  inad- 
missible to  show  the  irrelevant  fact  that  a  fire  occurred  in  the  same 
woodyard  previous  to  the  building  of  the  railroad.  So  held  in  Lon^- 
abaugh  v.  Virginia  City  &  T.  R.  Co.,  9  Nev.  271. 

Derailment — Injury  to  Passenger — Bad  Condition  of  Other,  but  Re- 
mote, Portions  of  Track. — In  an  action  for  injury  to  a  passenger 
resulting  from  the  derailment  of  the  train,  caused  by  a  broken  rail, 
evidence  that  other  parts  of  the  road  was  in  a  bad  condition  'was 
inadmissible,  where  such  portions  of  the  track  were  so  retnote  from 
the  scene  of  the  accident  that  they  could  not  have  contributed  to 
the  accident  in  any  degree  whatever,  and  the  question  to  be  de- 
termined being  whether  the  derailment  was  the  result  of  negligence. 
So  held  in  Louisville  &  N.  R.  Co.  v.  Fox,  74  Ky.  495. 

II.  SIMILAR  ACCIDENTS  OR  DEFECTS. 

A.   NOT  PROOF  OF  NEGLIGENCE  ALLEGED. 

It  is  a  general  rule  that  evidence  of  similar  accidents  from  the  al- 
leged cause  of  plaintiff's  injuries,  or  a  similar  one,  is  not  admissible 
to  prove  the  existence  of  the  particular  negligence  s^Ueged. 

California. — Martiney  v.  Planel,  36  Cal.  578. 

Georgia.— Banking  Co.  v.  Walker,  87  Ga.  204,  13  S.  E.  511;  Central 
of  Georgia  Ry.  Co.  v.  Ross  (Ga.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  12. 

Iowa.— Hudson  v.  C.  &  N.  W.  R.  Co.,  59  Iowa  581,  13  N.  W.  735; 
Croddy  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  91  Iowa  598,  60  N.  W.  214. 

Maryland. — Wise  v.  Ackerman,  76  Md.  375,  25  Atl.  424. 

Massachusetts. — Aldrich  v.  Inhabitants  of  Pelham,  1  Gray  (Mass.) 
510;  Collins  v.  Inhabitants  of  Dorchester,  6  Cush.  (Mass.)  397;  Finn 
V.  C^lark,  74  Mass.  523;  Hubbard  v.  Concord,  35  Mass.  52;  Kidder  v. 
Inhabitants  of  Dunstable,  11  Gray  (Mass.)  342;  Menard  v.  Boston 
&  Maine  R.  Co.,  150  Mass.  386,  23  N.  E.  214;  Neal  v.  City  of  Boston, 
160  Mass.  518,  36  N.  E.  308;  Standish  v.  Washburn,  21  Pick. 
(Mass.)   237. 

Mississippi. — Tribett  v,  Illinois  Cent.  R.  Co.,  71  Miss.  212,  13  So. 
899. 

Missouri. — Coale  v.  Hannibalft  St.  Jo.  R.  Co.,  60  Mo.  227. 

Montana. — Higley  v.  Gilmer,  3  Mont.  90. 

New  Hampshire.T— Hubbard  v.  Concord,  35  N.  H.  52. 

New  York. — Ch^se  v.  Jamestown  St.  Ry.  Co.,  15  N.  Y.  Supp.  35, 
60  Hun  582;  Johnson  v.  Manhattan  R.  Co.,  52  Hun  111,  23  N.  Y. 
S.  R.  388;  Mailler  v.  Express  Propeller  Line,  61  N.  Y.  312;  Sherman  v. 
Kartright,  52  Barb  (N.  Y.),  267. 

Ohio.— Brewing  Co.  v,  Bauer,  50  O.  St.  560,  35  N.  E.  55;  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Gaffney,  9  O.  C.  C.  32,  6  O.  C.  D.  94. 

Oregon. — Davis  v.  Oregon  &  Cal.  R.  Co.,  8  Ore.  172. 

Pennsylvania. — Albert  v.  Northern  Cent.  R.  Co.,  98  Pa.  St.  316; 
Piollet  V.  Simmers,  106  Pa.  St.  95. 

Texas.— Missouri  Pac.  Ry.  Co.  v,  Mitchell,  75  Tex.  77,  12  S.  W. 
810,  41  Am.  &  Eng.  R.  Cas.  224;  W^re  v.  Shafer  (Tex.  Civ.  App.), 
27   S.   W.   764. 

Utah.— Sullivan  v.  Salt  Lake  City,  13  Utah  122,  44  Pac.  1039. 
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Virginia. — Moore  v.  City  of  Richmond,  85  Va.  538,  8  S.  E.  387. 
Wisconsin. — Barrett  v.  Village  of  Hammond,  87  Wis.   654,  58   N. 
W.  1053;  Richards  v.  City  of  Oshkosh,  81  Wis.  226,  51  N.  W.  256. 

1.  Illttstrations. 

Ne^gence  and  Contributory  Negligence — Other  Persona  Injured 
by  Trains  at  Same  Crossing. — In  an  action  for  injuries,  caused  by 
plaintiff  being  struck  by  a  train  at  a  highway  crossing,  evidence  was 
not  admissible  to  prove  that  other  persons  had  been  injured  by  pass- 
ing trains  at  the  same  crossing,  prior  to  the  a^ccident  to  plaintiff,  as 
such  evidence  had  no  bearing  on  the  question  of  the  negligence  of 
defendant  or  the  contributory  negligence  of  plaintiff.  So  held  in 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Gaffney,  9  O.  C.  C.  321,  6  O.  C.  D.  94. 

Other  Stock  Killed  by  Defendant's  Trains.— -In  Central  of  Georgia 
Ry.  Co.  V.  Ross  (Ga.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  12,  it  is  said 
in  the  opinion:  "The  plaintiff  was  not  entitled  to  recover  at  all  unless. 
the  killing  was  occasioned  by  the  negligence  of  the  employees  of 
the  company,  and  that  question  was  not  properly  illustrated  by  evi- 
dence of  the  killing  of  other  mules  and  cows.  To  sustain  the  ad- 
mission of  this  evidence,  we  are  cited  to  the  case  of  Railway  Co. 
V.  Flannagan,  82  Ga.  579,  9  S.  E.  471.  In  that  case  a  witness  was 
allowed  to  testify  to  the  habitual  high  rate  of  speed  with  which  a 
particular  engine  was  run  by  the  same  engineer  on  the  same  street. 
In  passing  on  the  admissibility  of  this  evidence.  Chief  Justice  Bleckley 
said  that  such  evidence  was  of  doubtful  admissibility,  but  that,  'on 
so  doubtful  a  question,  we  think  the  court  did  not  err  in  admitting 
the  evidence.'  But  the  ruling  in  that  case  does  not  support  the 
admissibility  of  the  testimony  which  was  received  in  this  case.  There 
the  testimony  was  confined  to  the  same  engine,  run  by  the  same 
engineer,  on  the  same  street;  and  Chief  Justice  Bleckley,  in  the  Flan- 
nigan  case,  above,  cited  a  large  number  of  cases  pro  and  con  on  the 
admissibility  of  such  evidence  when  it  was  confined  to  the  identical 
^ame  locomotive,  and  operated  by  the  same  person.  The  admis- 
sibility of  the  evidence  must  have  been  sustained  alone  to  show  the 
habitual  negligence  of  the  particular  person  who  it  was  charged  was 
guilty  of  the  particular  act." 

Fire  Set  1^  One  of  Two  Engines — Prior  Emission  of  Sparks  by 
Defendant's  Locomotives. — ^Where  it  appears  that  the  fire  in  question, 
if  it  was  caused  by  one  of  defendant's  locomotives,  was  attributable 
entirely  to  the  escape  of  sparks  at  a  certain  time  from  one  of  two 
engines,  evidence  is  not  admissible,  for  the  purpose  of  proving  de- 
fendant's negligence,  to  show  that  sparks  of  unusual  size  had  been 
emitted  for  some  time  prior  to  such  fire  by  defendant's  locomotives 
i^enerally.    So  held  in  Albert  v.  Northern  Cent.  R.  Co.,  98  Pa.  St.  316.. 

Escape  of  Fire  from  Other  Locomotivea  of  Similar  Pattern. — In 
an  action  for  damages  from  sparks  from  a  certain  locomotive, 
testimony  w^as  not  admissible,  for  the  purpose  of  proving  the  insuf- 
^ciency  of  such  engine  or  the  negligence  of  its  engineer,  to  show  that 
Ji'e  had  escaped  from  other  locomotives  of  defendant  of  a  similar 
pattern.    So  held  in  Coale  v.  Hannibal  &  St.  Jo.  R.  Co.,  60  Mo.  227. 

Failure  to  Light  Passageway — Fall  of  Another  Person. — In  aa 
action  for  personal  injuries  from  a  fall,  alleged  to  have  been  caused 
by  negligence  in  failing  to  have  a  passageway  lighted,  it  was  error 
to  permit  plaintiff  to  prove,  in  chief,  that  another  person  had  fallen 
and  sustained  injuries  in  the  same  passageway  when  it  was  in  the 
like  darkened  condition.    So  held  in  Martiney  v.  Planel,  36  Cal.  579. 

Prior  Accidents  to  Stage  under  Same  Driver. — In  an  action  for 
injuries  to  a  passenger  from  the  upsetting  of  a  stage  coach,  evidence 
is  admissible  to  show  that  former  accidents  to  the  stage  occurred 
'Jfider  the  same  driver,  for  the  purpose  of  proving  the  badness  of 
the  roads  or  his  want  of  familiarity  with  them,  but  not  to  prove  the 
negligence  of  the  driver  at  the  time  of  the  accident  to  plaintiff.  So 
held  m  Higley  v,  Gilmer,  3  Mont.  90. 
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Injury  to  Employee — Prior  Similar  Defective  Action  of  Machine 
— Notice — Negligence  at  Time  of  Accident. — In  an  action  for  injuries 
to  an  employee,  sustained  in  operating  a  machine,  through  its 
alleged  defective  construction,  evidence  is  admissible  to  prove  that, 
on  a  former  occasion,  while  the  machine  was  being  operated  by  an- 
other, it  worked  in  a  manner  similar  to  that  when  plaintiff  was 
injured.  But  such  evidence  is  only  competent  to  prove  the  de- 
fective character  of  the  machine,  and  the  master's  knowledge  of  the 
fact;  and  it  is  not  competent  to  prove  negligence  on  the  master's 
part  at  the  time  plaintiff  was  injured.  So  held  in  Brewing  Co.  v. 
Bauer,  60  O.  St.  560,  35  N.  E.  55. 

Alleged  Defective  Construction  of  Elevator — Similar  Accidents  on 
Other  Occasions. — ^^In  an  action  for  personal  injuries  from  an  alleged 
defective  construction  of  an  elevator,  evidence  of  similar  accidents, 
on  other  occasions,  is  not  competent,  for  the  purpose  of  raising  a 
presumption  that  the  accident  to  plamtiff  happened  in  a  particular 
manner,  or  that  it  occurred  without  fault  on  the  p^rt  of  plaintiff, 
but  by  the  negligence  of  defendant.  So  held  in  Wise  v.  Ackerman,  76 
Md.  375,  25  Atl.  424. 

Obstructioii  on  Sidewalk — Other  Persons  Stumbling. — In  an  action 

for  personal  injuries  resulting  from  an  obstruction  on  a  sidewalk, 
evidence  that  other  persons  stumbled  over  the  obstruction  is  not 
admissible  on  the  issue  as  to  whether  the  obstruction  was  of  such 
character  as  to  render  defendant  liable.  So  held  in  Ware  v.  Shafer 
(Tex.  Civ.  App.),  27  S.  W.  764. 

Unsafe  Thuig  as  Cause  of  Accidents— Accidents  of  Similar  Char- 
acter.— In  an  action  for  injury  resulting  from  negligence,  evidence 
that  accidents  have  occurred  of  a  similar  character  to  that  which 
produced  the  injury  in  question  is  competent,  not  for  the  purpose 
of  showing  independent  ^cts  of  negligence,  but  as  tending  to  shoiv 
the  common  cause  of  such  accidents  is  a  dangerous  and  unsafe  thin^. 
So  held  in  Bloomington  v.  Legg,  151  111.  9,  37  N.  E.  696. 

Pasrments  for  Other  Cattle  lulled  at  Same  Place. — In  an  action 
against  a  railroad  for  negligently  killing  a  cow,  evidence  tha^t  the 
company  had  at  different  times  paid  for  other  cattle,  killed  by  its 
trains  at  the  same  place,  was  inadmissible.  So  held  in  Georgia 
Railroad  and  Banking  Co.  v.  Walker,  87  Ga.  204,  13  S.  E.  511. 

Fire  Set  by  Locomotive — Recognition  of  Liability — Payments  to 
Other  Landowners. — In  an  action  for  destruction  of  property  by 
fire  set  by  defendant's  locomotive,  evidence  that  defendant  paid  other 
landowners  for  losses  caused  by  the  same  fire  is  inadmissible,  to 
show  that  defendant  recognized  its  liability  to  pUintiff.  So  held  in 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Roberts,  13  Ind.  App.  692,  42  N. 
E.  247. 

B.     DEFENDANT'S    KNOWLEDGE    OF    DANGEROUS    CON- 
DITIONS. 

But  where  the  issue  is  defendant's  knowledge,  actual  or  implied 
of  dangerous  appliances,  places  or  conditions,  evidence  of  similar 
accidents  to  others,  under  the  similar  circumstances  to  those  under 
which  the  injuries  sued  for  were  sustained  by  plaintiff,  is  generally 
held   admissible. 

United  States.— District  of  Columbia  v.  Armes,  107  U.  S.  519,  2  Sup. 
Ct.  Rep.  840;  Osborne  v.  Detroit,  32  Fed.  36. 

Alabama.— Louisville  &  N.  R.  Co.  v.  Hall,  91  AI4.  112,  8  So.  371, 
48  Am.  &  Eng.  R.  Cas.  170;  Mobile  &  M.  R.  Co.  v,  Ashcraft,  48 
Ala.  15, 

Illinois. — Bloomington  v.  Legg,  151  111.  9,  37  N.  E.  696;  Chicago 
V,  Powers,  42  111.  169;  North  Chicago  St.  Ry.  Co.  v,  Hudson,  44  111. 
App.   60. 

Indiana.— City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75,  7  N.  E.  743; 
City  of  Delphi  v.  Lowery,  74  Ind.  519;  City  of  Goshen  v.  England, 
119  Ind.  368,  21  N.  E.  977;  Cleveland,  C.  C.  &  I.  Ry.  Co.  V,  Newell, 
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104  Ind.  264,  3  N.  E.  836,  23  Am.  &  Eng.  R.  Cas.  492;  Nave  v.  Flock, 
•10  Ind-  205;  Salem  Stone  &  Lime  Co.  v.  Griffin,  139  Ind.  141,  38  N. 
E-  411;  Toledo,  St.  L.  &  K.  C.  R,  Co.  v.  Milligan,  2  Ind.  App.  578,  28 
.V  EL  1019. 

Iowa. — Croddy  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.,  91  Iowa 
5'»8.  60  N.  W.  214;  Cameron  v.  Bryan,  89  Iowa  214,  56  N.  W.  434; 
Unning  v.  Chicago,  B.  &  Q.  Ry.  Co.,  68  Iowa  502,  27  N.  W.  478,  25 
Am.  &  Eng.  R.  Cas.  493;  Moore  v.  City  of  Burlington,  49  Iowa  136; 
Slrsscn  V.  B.  C.  R.  &  N.  R.  Co.,  60  low^  215,  14  N.  W.  244,  11  Am. 
k  Eng.  R.  Cas.  67. 

Kansas.— St.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan.  412,  11  Pac.  408. 

Kentocky. — Murray  v.  Young,  75  Ky.  337. 

Massachusetts. — Blair  v.  Inhabitants  of  Pelham,  118  Mass.  420. 

Michigan. — Alberts  v.  Village  of  Vernon,  96  Mich.  549,  55  N.  W. 
1022;  Hoyt  v.  Jeffers,  30  Mich.  181;  Knowles  v,  Mulder,  74  Mich.  202, 
41  X.  W.  896;  Lombar  v.  Village  of  East  Tawas,  86  Mich.  14,  48  N. 
W.  947;  Moore  v.  City  of  Kalamazoo,  109  Mich.  176,  66  N.  W.  1089; 
Smith  r.  Sherwood  Township,  62  Mich.  159,  28  N.  W.  806;  Thompson 
V,  Village  of  Quincy,  83  Mich.  173,  47  N.  W.  114;  Wormsdorf  v.  De- 
troit City  Ry.  Co.,  75  Mich.  472,  42  N.  W.  1000,  40  Am.  &  Eng.  R. 
Cas.  271. 

Ifinnesota. — Burrows  v.  Village  of  Crystal  Lake,  61  Minn.  357,  63 
X.  W.  745;  Phelps  v.  Winona  &  St  Peter  R,  Co.,  37  Minn.  485,  35  N. 
W.  273,  32  Am.  &  Eng.  R.  Cas.  56. 

Missonri. — Coale  v.  Hannibal,  etc.,  Railroad  Co.,  60  Mo.  227  (overnil* 
ing  Lester  v.  Railroad  Co.,  60  Mo.  265);  Short  v.  Bohle,  2  Mo.  Rep'r. 
1163,  64  Mo.  App.  242. 

Montana. — Hi^ley  v.  Gilmer,  3  Mont.  90. 

New  Hampsture^ — Gordon  v.  Boston  &  Maine  Railros^d,  58  N.  H. 
396;  Presby  v.  Grand  Trunk  Ry.  Co.,  66  N.  H.  615,  22  Atl.  554;  Willcy 
r.  Portsmouth,  35  N.  H.  303. 

New  York. — Avery  v.  City  of  Syracuse,  29  Hun  (N.  Y.  Supr.  Ct.), 
537;  Brady  v.  Manhattan  Ry.  Co.,  127  N.  Y.  46,  27  N.  E.  368;  Chase 
r.  Jamestown  St.  Ry.  Co.,  15  N.  Y.  Supp.  35,  60  Hun  582;  Hinds  v. 
Barton.  25  N.  Y.  544;  Johnson  v.  Manhattan  Rv.  Co.,  52  Hun  (N.  Y. 
Supr.  Ct),  111,  4  N.  Y.  Supp.  848;  Kccnan  v.  Gutta  Percha  &  Rubber 
Mfg.  Co.,  46  Hun  644.  120  N.  Y.  627;  Larkin  v.  O'Neill,  48  Hun  591, 
1  N.  Y.  Supp.  232;  McCarragher  v.  Rogers,  120  N.  Y.  526,  24  N.  E. 
«12:  Stebbins  v.  Village  of  Oneida,  52  Hun  613,  5  N.  Y.  Supp.  483. 

Ohio.— Brewing  Co.  v.  Bauer,  50  O.  St.  Rep.  560,  35  N.  E  55; 
Lake  Side  &  Marblehcad  R.  Co.  v.  Kelley  (Civ.  Ct.),  3  Ohio  Dec.  319. 

North  Carolina.-— Harrell  v.  Albemarle  &  Raleigh  R.  Co.,  110  N. 
Car.  215,  14  S.  E.  687. 

Pennsylvania. — Carson  v,  Godley,  26  Pa.  111. 

Rhode  Island — Smith  v.  Old  Colony  &  Newport  R.  Co.,  10  R.  I.  22. 

Tennessee. — Burke  v.  Louisville  &  N.  R.  Co.,  50  Tenn.  451. 

Texas.— Fort  Worth  &  Denver  City  Ry.  Co.  v.  Measles,  81  Tex.  474, 
17  S.  W.  124;  G.  C.  &  Santa  Fe  Ry.  Co.  v.  Evansich,  63  Tex.  54; 
Taylor,  B.  &  H.  Ry.  Co.  v.  Taylor,  79  Tex.  104.  14  S.  W.  918;  Texas, 
etc.,  R.  Co.  V.  Suggs,  62  Tex.  323;  21  Am.  &  Eng.  R.  Cas.  475;  Tex. 
&  Pac.  Ry.  Co.  V.  DeMilley,  60  Tex.  194;  Ware  v.  Shafer  (Tex.  Civ. 
App.),  27  S.  W.  764. 

Virginia.— Richmond  Ry.,  etc.,  Co.  v.  Bowles,  92  Va.  738,  24  S.  E. 
m  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  654. 

Wisconsin.— Randall  v.  North  Western  Tel.  Co.,  54  Wis.  140. 

1.  Other  Statements  and  Illustrations  of  Rule. 

Negliffent  Use  of  Dangerous  Agencies— Knowledge  of  Extent  of  Dan- 
««— Pnor  Similar  Occurrences.— In  Tex.  &  Pac.  Ry.  Co.  v.  DeMilly, 
60  Tex.  194,  it  is  said  in  the  opinion :  "When  a  party  is  sued  for  dam- 
ages flowing  from  a  specific  negligent  act,  it  is  ordinarily  irrelevant 
to  prove  other  similar,  but  disconnected,  acts.  But  where  a  party 
is  charged  with  the  negligent  use  of  a  dangerous  agency,  and  where 
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the  case  is  against  him  is  that  he  did  not  use  cjitc  proportionate  to 
the  danger,  then  the  question  becomes  material  whether  he  knew,  or 
ought  to  have  known,  the  extent  of  the  danger.  On  such  an  issue 
as  this,  it  is  relevant  for  the  party  aggrieved  to  put  in  evidence  of 
disconnected  acts,  of  which  it  was  the  duty  of  defendant  to  have 
been  cognizant,  and  which,  if  he  were  cognizant  of  them,  would  have 
advised  him  of  the  extent  of  the  danger,  and  would  have  made  it  his 
duty  to  take  precautions  which  would,  if  faithfully  applied,  have  pre- 
vented the  injury  sued  for.  Thus,  in  an  action  against  a  railroad  com- 
pany for  injuries  sustained  from  a  car  running  off  the  track,  evidence 
has  been  received  to  prove  seven  or  eight  runnings  off  of  the  track 
on  the  same  road  by  the  same  line  of  cars  in  the  previous  month. 
Wharton's  Law  of  Evidence,  41;  Indianapolis  R.  R,  v.  Horst,  93  U.  S. 
291;  Mobile  &  M.  R.  v.  Ashcraft,  48  Ala.  15;  Farcett  v.  Nichols,  64  N. 
Y.  384;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454;  Buckley  z\ 
Leonard,  4  Denio.  501;  Keenan  v.  Hayden,  39  Wis.  560;  Stephen's 
Digest  of  Law  of  Evidence,  part  1,  ch.  3,  arts.  11,  12,  and  notes." 

Injury  to  Paasenger — Seven  Other  Derailments  of  Same  Train  within 
Preceding  Month. — In  an  action  for  personal  injuries  to  a  passenger 
occasioned  by  a  run-off,  evidence  that  the  train  on  which  the  accident 
occurred,  and  of  which  witness  was  conductor,  had  run  off  the  track 
seven  or  eight  times  within  a  month  before  the  accident,  is  admissible. 
So  held  in  Mobile  &  Montgomery  R.  Co.  v,  Ashcraft,  48  Ala.  15. 

Another  Child  Injured  by  Same  Turntable  on  Same  Evening. — In 
an  action  for  injuries  to  a  child,  caused  by  the  failure  of  defendant  to 
properly  secure  its  turntable,  evidence  is  admissible  to  show  that  an- 
other child  had  been  injured  by  the  same  turntable  on  the  same  even- 
ing, as  it  tended  to  show  that  the  railroad  employees  knew  that  the 
turntable  was  dangerous.  So  held  in  G.,  C.  &  Santa  Fe  Ry.  Co.  «/. 
Evansich,  63  Tex.  54. 

Another  Child  Injured  by  Same  Turntable  Eighteen  Months  before. 
— In  an  action  for  injuries  to  a  child,  sustained  by  him  through  play- 
ing on  a  turntable  left  unfastened  and  unguarded  in  a  public  place, 
the  testimony  of  a  boy,  to  the  effect  that  eighteen  months  before,  he 
had  been  injured  by  the  same  turntable,  and  had  sued  defendant  to 
recover  damages  for  his  injuries,  was  competent.  So  held  in  Fort 
Worth  &  Denver  City  Ry.  Co.  v.  Measles,  81  Tex.  474,  17  S.  W.  124. 

Defendant's  Knowledge  of  Prior  Accidents  to  Children  Caused  by- 
Same  Turntable  Not  Shown. — But  in  an  action  for  injuries  to-  a  boy, 
sustained  while  he  was  playing  on  an  unlocked  turntable,  evidence  of 
former  accidents  to  children  from  same  turntable  was  not  admissible, 
because  knowledge  of  them  on  the  part  of  defendant  was  not  shown. 
So  held  in  Bridger  v.  Asheville  &  S.  R.  Co.,  27  S.  Car.  457.  3  S.  E.  860. 

Low  Bridge — Injury  to  Brakeman — Notoriety  as  to  Similar  Acci- 
dents from  Same  Bridge. — In  an  action  for  personal  injuries  sustained 
by  a  brakeman,  while  in  the  discharge  of  his  duties  on  top  of  a  car,  by 
being  struck  by  a  low  bridge,  the  notoriety  of  the  fact  that  similar 
accidents  had  been  caused  by  the  same  bridge  is  admissible,  as  tend- 
ing to  show  notice  to  the  railroad  company  of  the  dangerous  condi- 
tion of  the  bridge  and  negligence  in  failing  to  elevate  it.  So  held  in 
Louisville  &  Nashville  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  37i;  48  Am.  & 
Eng.  R.  Cas.  170. 

Reasonable  Care  at  Time  of  the  Fire--Prior  Fires  from  Sparks. — 
In  an  action  for  the  destruction  of  plaintiff's  property  by  fire  started 
by  a  locomotive  of  defendant,  evidence  of  prior  fires  originating  from 
sparks  from  defendant's  locomotives  is  competent,  to  enable  the  jury 
to  judge  whether  defendant,  in  view  of  the  previous  occurrence  of 
such  fires,  was  in  the  exercise  of  reasonable  care  at  the  time  of  the 
fire  in  question.  So  held  in  Smith  v.  Old  Colony  &  Newport  BL  Co., 
10  R.  I.  22. 

Distance  Sparks  Had  Been  Thrown  by  Defendant's  Locomotives  on 
Former  Occasions. — In  an  action  for  damages  from  fire  communicated 
from  one  of  defendant's  locomotives,  evidence  is  admissible,  for  the 
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purpose  of  illustrating  the  character  and  degree  of  the  danger  to  be 
guarded  against  by  defendant,  to  show  that  distance  to  which  sparks 
had  been  thrown  by  its  engines  on  former  occ<(sions.  So  held  in 
Burke  v.  Louisville  &  N.  R.  Co.,  50  Tenn.  451. 

Train  Wreck — Gross  Negligence— Condition  of  Track  at  Other 
Places,  Immediately  before  and  at  Time  of  Wreck. — In  an  action  for 
the  death  of  an  employee,  caused  by  train  wreck,  resulting  from  the 
alleged  defective  condition  of  the  track,  where  gross  negligence  is 
alleged,  evidence  is  admissible  to  prove  the  condition  of  the  track  im- 
mediately before  and  at  the  time  of  the  wreck,  at  other  places  than 
•he  place  of  the  wreck,  as  such  evidence  tends  to  show  knowledge  to 
defendant  of  such  defects  and  its  indisposition  to  remedy  them 
promptly.  So  held  in  Taylor,  B.  &  H.  Ry.  Co.  v.  Taylor,  79  Tex.  104, 
14  S.  W.  918.    Sec  also,  Tex,  &  Pac.  Ry.  Co.  v.  DeMilley,  60  Tex.  194. 

Personal  Injuries— Prior  Breaking  of  Same  Trollejr  Wire. — In  an 

action  for  personal  injuries  resulting  from  the  breakmg  of  a  trolley 
«-ire,  evidence  that  the  same  wire  had  broken  frequently  a  short  time 
before  the  accident  to  plaintiff  was  admissible,  for  the  purpose  of 
showing  negligence  on  the  part  of  the  railway  company,  and  that  the 
wire  was  defective.  So  held  in  Richmond  Ry.,  etc.,  Co.  v.  Bowles,  92 
Va,  738.  24  S.  E.  388,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  654. 

Defective  Stair  Railing  in  Railroad  Station-^Similar  Accidents. — In 
an  action  for  injuries  from  a  fall  over  the  railing  of  a  stairs  in  a  rail- 
road station,  based  on  the  defective  construction  of  the  railing,  it  was 
lieM  that  evidence  of  other  accidents  of  a  similar  character  at  such 
station  was  admissible  only  for  the  purpose  of  showing  that  defend- 
Jint  had  learned  by  experience  that  the  railing  was  insufficient.  So 
held  in  Johnson  v.  Manhattan  Ry.  Co.,  52  Hun  (N.  Y.  Supr.  Ct.),  Ill, 
4  N.  Y.  Supp.  848. 

Injury  to  Elevated  Railway  Passenger — ^Too  Much  Space  between 
Cars  and  Station  Platform. — In  an  action  for  injury  to  an  alighting 
elevated  railway  passenger,  based  on  the  negligent  construction  of 
the  road  in  leaving  a  space  between  the  station  platform  and  its  cars 
greater  than  was  necessary,  it  was  held  that  evidence  of  similar  acci- 
dents would  have  been  competent  if  evidence  had  been  first  intro- 
duced tending  to  show  that  the  conditions  were  similar.  Brady  v. 
Manhattan  Ry.  Co.,  127  N.  Y.  46,  27  N.  E.  368. 

Crossing  Obstructed  by  Snow  Thrown  from  Track — Difficulties  Ex- 
perienced by  Other  Travelers  in  Passing. — In  an  action  for  injuries 
from  alleged  negligence  in  obstructing  a  highway  crossing  with  snow 
thrown  from  a  railroad  track,  it  was  held  that  difficulties  experienced 
by  other  travelers  in  attempting  to  pass  the  crossing  prior  to  the  acci- 
dent, and  while  the  highway  was  in  substantially  the  same  condition, 
was  admissible,  to  prove  the  unsafe  condition  of  the  highway,  and  that 
defendant  was  chargeable  with  notice  of  the  fact.  Phelps  v.  Winona 
&  St  Peter  R.  Co.,  37  Minn.  485,  35  N.  W.  273,  32  Am.  &  Eng.  R. 
Cas.  56. 

Death  of  Kmployee — Contributory  Negligence — Cars  Crushed 
against  Gravel  Bank  on  Prior  Occasions. — In  an  action  for  the  death 
of  an  employee  of  the  defendant  city,  resulting  from  his  being  crushed 
against  a  gravel  bank  by  a  car,  evidence  to  show  that  deceased  knew 
that  cars  had  been  crushed  against  such  bank  before,  or  that  it  was  a 
common  occurrence,  was  competent  on  the  question  of  his  contribu- 
tory negligence.  So  held  in  Sullivan  v.  Salt  Lake  City,  13  Utah  122, 
44  Pac.  1039. 

Horse  Caught  by  Foot  on  Railroad  Crossing — Other  Accidents  at 
Same  Place. — In  an  action  for  the  value  of  a  horse,  lost  through  hav- 
ing his  foot  caught  in  a  crossing  of  defendant's  railway  track,  evi- 
dence of  other  accidents  ^t  the  same  place,  while  the  crossing  was  in 
the  same  condition,  was  relevant  and  admissible.  So  held  in  North 
Chicago  St.  Ry.  Co.  v.  Hudson,  44  111.  App.  60. 

Person  Stepping  OS  Approach  to  Movable  Bridge — Failure  to  Light 
—Similar  Accidents. — In  qn  action  against  a  city  for  the  death  of  a 
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person  who  stepped  off  an  approach  to  a  bridge  in  the  night,  while  the 
bridge  was  swinging  round  to  enable  a  vessel  to  pass,  and  was 
drowned,  where  it  was  alleged  the  accident  occurred  by  reason  of  the 
neglect  of  the  city  to  supply  sufficient  lights  to  enable  persons  to 
avoid  such  dangers,  evidence  was  admissible  to  prove  that  another 
person  had  fallen  through  the  same  bridge,  under  similar  circum- 
stances, as  tending  to  show  tha^t  the  city  had  notice  that  its  agents 
were  inattentive  to  their  duties  in  respect  to  lighting  the  bridge,  and 
that  the  city  failed  to  provide  against  such  neglect.  So  held  in 
Chicago  V.  Powers,  42  111.  169. 

Stairway  of  Store  Obstructed  by  Display  Figures — Prior  Accidents. 
— In  an  action  for  injuries  from  a  fall  upon  the  stairway  of  a  store, 
where  it  was  alleged  that  the  accident  was  the  result  of  negligence  in 
so  obstructing  the  stair  by  display  figures  as  to  prevent  persons  pass- 
ing down  it  from  availing  themselves  of  the  security  of  the  balustrade, 
evidence  that  previous  accidents  had  occurred  upon  the  stairs  ^^'^as 
admissible  for  the  purpose  of  showing  that  the  stairs  were  unsafe  and 
that  defendant  had  probably  been  made  aware  of  their  insecure  condi- 
tion. So  held  in  Larkin  v.  O'Neill,  48  Hun  (N.  Y.  Supr.  Ct.),  591,  1 
N.  Y.  Supp.  232. 

Specific  Attacks  by  Defendant's  Dogs  upon  Other  Stock. — In  an 
action  for  injuries  to  stock,  inflicted  by  defendant's  dogs,  evidence 
was  admissible  to  prove  that  such  dogs  had  made  specific  attacks 
upon  stock  of  other  persons  living  in  the  neighborhood  where  they 
were  kept,  for  the  purpose  of  showing  that  defendant  was  chargeable 
with  notice  of  their  vicious  propensity.  So  held  in  Murray  V.  Young, 
75  Ky.  337. 

Negligence  in  Allowing  Car  to  Remain  in  Street — Prior  Fright  of 
Another  Horse. — In  an  action  for  personal  injuries,  sustained  by  plain- 
tiff by  reason  of  the  horse  he  was  driving  becoming  frightened  at  a 
car  allowed  to  remain  on  4  side  track,  in  a  public  street,  evidence  that 
another  horse  had  become  frightened  at  the  same  car,  on  a  previous 
occasion,  was  competent  to  show  that  the  car  was  calculated  to  frighten 
horses,  and  negligence  in  permitting  it  to  remain  at  such  place.  So 
held  in  Harrell  v.  Albemarle  &  Raleigh  R.  Co.,  110  N.  Car.  215,  14 
S.  E.  687. 

Other  Horses  Frightened  by  Same  Hole  in  Bridge. — In  an  action 
for  injuries  from  a  defective  bridge,  evidence  was  admissible  to  show 
that  other  horses  had  taken  fright  at  the  same  hole  in  the  structure, 
for  the  purpose  of  establishing  the  prior  existence  and  dangerous 
character  of  the  hole,  and  that  it  was  calculated  to  frighten  horses, 
and  to  show  that  defendant  was  chargeable  with  notice  of  its  exist- 
ence and  dangerous  character.  So  held  in  Smith  v,  Sherwood  Town- 
ship, 62  Mich.  159,  28  N.  W.  806. 

Another  Person  Injured  by  Same  Defect  in  Master's  Premises. — In 
an  action  for  an  injury  to  an  employee  from  a  dangerous  condition 
existing  on  his  master's  premises,  evidence  that  prior  to  the  accident 
to  plaintiff  another  person  was  injured  at  the  same  place  in  the  same 
way,  was  admissible  for  the  purpose  of  showing  notice  to  the  em- 
ployer of  the  danger.  So  held  in  Salem  Stone  &  Lime  Co.  v.  Griffin, 
139  Ind.  141,  38  N.  E.  411. 

Unguarded  Defect  in  Sidewalk — Prior  Similar  Accidents  at  Same 
Place. — In  an  action  for  injuries  from  a  fall  caused  by  a  defective 
sidewalk,  which  was  in  an  unguarded  condition,  evidence  is  admissible 
to  show  that,  while  it  was  in  the  same  condition,  other  similar  acci- 
dents had  occurred  at  the  same  place.  So  held  in  District  of  Colum- 
bia V.  Armes,  107  U.  S.  519,  2  Sup.  Ct.  Rep.  840. 

Other  Persons  Stumbling  over  Obstruction  on  Sidewalk. — In  an 
action  for  personal  injuries  resulting  from  an  obstruction  on  a  side- 
walk, evidence  that  other  persons  stumbled  over  it  was  only  admis- 
sible to  show  that  defendant  was  chargeable  with  notice  of  its 
existence,  and  not  as  tending  to  show  that  the  obstruction  was  so  dan- 
gerous as  to  render  defendant  liable.  So  held  in  Ware  v.  Shafer  (Tex. 
Civ.  App.),  27  S.'W.  764. 
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Prior  Siimlar  Accidents  from  Same  Defect  in  Sidewalk. — ^In  an  ac- 
tion for  injuries  from  a  defect  in  a  sidewalk,  it  was  held  that  evidence 
of  prior  similar  accidents  from  the  same  defect  was  admissible,  for 
the  purpose,  at  least,  of  proving  that  the  municipality  was  chargeable 
with  notice  of  the  existence  of  the  defect.  Burrows  v.  Village  of 
Crystal  Lake,  61  Minn.  357,  63  N.  W.  745. 

Palls  of  Others  upon  Sidewalk. — In  an  action  for  personal  injuries 
from  a  defective  sidewalk,  evidence  was  admissible  to  show  that  other 
persons  had  fallen  upon  the  walk  and  been  injured  while  it  was  out 
of  repair.  So  held  in  Avery  v.  City  of  Syracuse,  29  Hun  (N.  Y.  Supr. 
Cl),  537. 

Loose  Boards  in  Sidewalk — Others  Stumbling  on  Them. — In  an  ac- 
tion for  personal  injuries  from  an  alleged  defective  sidewalk,  a  wit- 
ness, who  had  testified  as  to  the  bad  condition  of  the  walk  prior  to 
the  accident  to  plaintiff,  was  asked  to  state  how  he  had  discovered 
its  condition,  and  answered  that  the  boards  were  loose,  and  he 
stumbled  on  them,  and  had  seen  others  stumble  on  them.  It  was 
held  that  such  question  and  answer  were  both  competent,  as  the  ques- 
tion did  not  necessarily  open  the  door  to  collateral  issues,  and  the 
answer  tended  to  show  the  existence  and  character  of  the  defect,  and 
that  defendant  was  chargeable  with  notice  thereof.  So  held  in  Thomp- 
son V.  Village  of  Quincy,  83  Mich.  173,  47  N.  W.  114. 

Prior  Accident  to  Another  from  Same  Loose  Board  in  Sidewalk. — 
In  an  action  for  injuries  from  being  tripped  up  by  a  loose  board  in  a 
sidewalk,  evidence  is  admissible,  for  the  purpose  of  showing  that  the 
municipality  was  chargeable  with  notice  of  the  existence  of  the  defect, 
to  prove  that  another  was  tripped  up  by  the  same  loose  board  about 
eight  months  before  the  accident  to  plaintiff.  So  held  in  Alberts  v. 
Village  of  Vernon,  96  Mich.  549,  55  N.  W.  1022. 

Other  Persons  Stepping  into  Same  Hole  in  Sidewalk. — In  an  action 
for  personal  injuries  from  a  defective  sidewalk,  evidence  that  other 
persons,  prior  to  the  injuries  to  plaintiff,  had  stepped  into  the  same 
hole,  is  competent  as  tending  to  show  that  defendant  city  had  notice 
of  the  dangerous  condition  of  the  sidewalk.  So  held  in  City  of  Goshen 
V.  England,  119  Ind.  368,  21  N.  E.  977. 

Other  Persons  Injured  by  Same  Defect  within  or  Near  Limits  of 
Street — In  an  action  for  death  from  a  defect  within  or  near  the  limits 
of  a  street,  evidence  that  other  persons  had  previously  been  injured 
there  was  admissible,  for  the  purpose  of  showing  that  the  defendant 
city  had  notice  of  its  dangerous  condition.  So  held  in  City  of  Delphi 
V.  Lowery,  74  Ind.  519. 

Defective  Sidewalk — Other  Accident  at  Same  Place,  About  Two 
lionths  Prior. — In  an  action  for  injuries  from  a  defective  sidewalk,  it 
is  proper  to  permit  a  witness  to  testify  that,  about  two  months  before 
the  accident,  he  and  his  wife  met  with  an  accident  at  the  same  place. 
So  held  in  Osborne  v.  Detroit,  32  Fed.  Rep.  36. 

C.  CONDITIONS  MUST  BE  SIMILAR. 

Of  course,  to  render  such  evidence  admissible,  it  is  essential  that 
ii  be  shown  that  the  circumstances  of  the  other  accidents  were  sub- 
stantially the  same  as  those  of  plaintiff's  accident. 

Alabama. — City  of  Birmingham  v.  Starr,  112  Ala.  98,  20  So.  424; 
Louisville  &  N.  R.  Co.  v.  Miller,  109  Ala.  500,  19  So.  989;  Schlaff  v. 
Louisville  &  N.  R.  Co.,  100  Ala.  377,  14  So.  105. 

Connecticut. — Taylor  v.  Town  of  Munroe,  43  Conn.  36. 

Illinois. — Aurora  v.  Brown,  12  111.  App.  122;  Bloomington  v.  Legg, 
151  111.  9,  37  N.  S.  696. 

Iowa. — Hoyt  v.  City  of  Des  Moines,  76  Iowa  430,  41  N.  W.  63;  Hunt 
f.  Citv  of  Dubuque,  96  Iowa  314,  65  N.  W.  319. 

Maine.— Burbank  v.  Bethel  Steam  Mill  Co.,  75  Me.  373. 

Maryland.— Wise  v.  Ackerman,  76  Md.  375,  25  Atl.  424. 

New  Hampshire. — Boyce  v.  Cheshire  Railroad,  42  N.  H.  97. 

New  York.— Brady  v.  Manhattan  Ry.  Co.,  127  N.  Y.  46,  27  N.   E. 
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368;  Collins  v.  New  York  Cent.  &  H.  R.  Co.,  109  N.  Y.  243,  16  N.  E. 
50;  Gillrie  v.  City  of  Lockport,  122  N.  Y.  403,  25  N.  E.  357;  Jarvis  v. 
Brooklyn  El.  R.  Co.  (City  Ct.),  16  N.  Y.  Supp.  96;  Martin  v.  Cook,  60 
Hun  577,  14  N.  Y.  Supp.  329;  Sherman  v,  Kortright,  52  Barb.  (N.  Y.), 
267;  Ster  v.  Tuety,  45  Hun    (N.  Y.  Supr.  Ct.),  49. 

Texas.— Gulf,  Colo.  &  Santa  Fe  Ry.  Co.  v,  Rowland,  82  Tex.  166, 
18  S.  W.  96,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  Missouri  Pac.  Ry.  Co.  v. 
Donaldson,  73  Tex.  124,  11  S.  W.  163;  Ware  v.  Shafer  (Tex.  Civ.  App.), 
27  S.  W.  764. 

Utah.— Hurd  v.  Union  Pac.  Ry.  Co.,  8  Utah  241,  30  Pac.  982. 

Vermont. — Carpenter  v,  Corinth,  58  Vt.  214,  2  Atl.  170. 

Wisconsin. — Menominee  River  Sash  &  Door  Co.  v.  Milwaukee  & 
N.  R.  Co.,  91  Wis.  447,  65  N.  W.  176;  Phillips  v.  Town  of  Willow,  70 
Wis.  6,  34  N.  W.  731. 

1.  Other  Statements  and  Illustrations  of  Rule. 

Same  Condition  of  Appliance  or  Agency  Must  Be  Shown. — ^To  ren- 
der evidence  of  similar  accidents,  resulting  from  the  same  cause,  ad- 
missible, it  must  appear,  or  the  evidence  must  reasonably  tend  to  show, 
that  the  instrument  or  agency  which  caused  the  injury  was  in  sub- 
stantially the  same  condition  at  the  time  such  other  accidents  occurred 
as  at  the  time  of  the  accident  camplained  of.  So  held  in  Blooming- 
ton  V,  Legg,  151  111.  9,  37  N.  E.  696. 

Prior  Fires  from  Same  Engine — Repairs. — Evidence  of  fires  caused 
several  months  earlier  by  the  same  engine  was  incompetent,  where, 
after  them  and  before  the  fire  in  question,  the  engine  had  been 
thoroughly  overhauled  ^nd  put  in  proper  condition.  So  held  in 
Menominee  River  Sash  Door  Co.  v.  Milwaukee  &  N.  R.  Co.,  91 
Wis.  447,  65  N.  W.  176. 

Sparks  Emitted  from  Same  Engine  Several  Months  after. — In  Col- 
lins V.  New  York  Cent.  &  H.  R.  R.  Co.,  109  N.  Y.  243,  16  N.  E.  50,  evi- 
dence was  admitted  to  prove  that  several  months  after  the  fire  in 
question,  sparks  of  a  very  large  size  were  emitted  from  the  engine 
which  was  claimed  to  hqve  caused  such  fire,  no  proof  having  been 
then  given  as  to  the  manner  of  the  construction  of  such  locomotive. 
It  appeared  afterwards  that  engines  of  such  construction  would  not 
admit  of  the  escape  of  sparks  of  the  size  testified  to  through  the 
spark  arrester  unless  it  was  out  of  repair.  It  was  held  that  the  ad- 
mission of  such  evidence  was  error,  ^s  it  was  not  shown  that  sparks 
of  such  size  could  be  emitted  through  faults  of  construction,  or  that  the 
engine  was  in  the  same  condition  of  repair  as  when  the  fire  in  question 
occurred. 

Other  Fires — Remoteness — Indefinite  Evidence. — In  an  action  for 
damages  from  fire  set  by  locomotive,  evidence  as  to  other  fires  along 
the  line  of  defendant's  road  was  inadmissible,  when  it  appeared  that 
such  other  fires  occurred  ten  or  twelve  ye^rs  before,  and  it  did  not 
appear  that  they  occurred  at  or  near  the  place  of  the  fire  in  question, 
nor  that  they  began  on  defendant's  roadway,  or  were  caused  by  its 
engines,  nor  that  the  engines  used  by  defendant  when  such  fires  oc- 
curred were  like  the  engine  used  at  the  time  of  the  fire  complained  of. 
So  held  in  Louisville  &  N.  R.  Co.  v.  Miller,  109  Ala.  500^  19  So.  989.    ' 

Runaway  Accident — Testimony  That  Witness  Had  Bndle  Bits  Broken 
in  Same  Way. — In  an  action  for  personal  injuries  sustained  in  a  run- 
away accident,  even  though  it  be  important  to  determine  what  effect 
the  breaking  of  the  bridle  bits  had  in  occasioning  the  accident,  the  testi- 
mony of  a  witness  was  not  admissible  to  prove  that  bits  in  a  horse's 
mouth  could  be  broken  by  pulling  on  the  reins,  or  that  he  had  had 
bits  broken  in  a  similar  way  to  that  plaintiff  claimed  his  were  broken, 
it  not  having  been  first  shown  that  the  bits  were  similar  in  strength 
and  construction.  So  held  in  Carpenter  v.  Corinth,  58  Vt.  214,  2 
Atl.  170. 

Icy  Sidewalk— Fall  of  Witness  at  Same  Place  Two  Years  Prior  to 
Accident. — In  an  action  for  injuries  from  a  fall  upon  an  icy  sidewalk, 
testimony  that  about  two  ye^rs  prior  to  such  accident  a  witness  fell 
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upon  ice  at  the  same  place,  and  that  there  was  then  about  the  same 
amount  of  ice  as  when  plaintiff  fell,  was  inadmissible,  as  it  did  not 
appear,  4s  in  plaintiff's  case,  that  the  prior  accumulations  of  ice  was 
caused  by  defects  in  the  sidewalk.  So  held  in  Gillrie  v.  City  of  Lock- 
pet.  122  N.  Y.  403,  25  N.  E.  357. 

Defect  in  Sidewalk — Falls  of  Others  at  Same  Place. — In  an  action 
for  injuries  from  an  alleged  defect  in  a^  sidewalk,  an  offer  to  prove 
'that  other  persons,  passing  b^ck  and  forth  over  this  walk,  fell  on 
the  same  spot  where  the  accident  occurred  to  plaintiff,  while  the  walk 
was  in  the  condition  described,"  was  properly  disallowed,  as  no 
reference  was  made  in  the  offer  to  the  character  or  condition  of  the 
persons,  and  the  time  when  and  the  conditions  under  which  they  had 
i'Altn.    So  held  in  Ster  v.  Tuety,  45  Hun  (N.  Y.  Supr.  Ct.),  49. 

Ne^^ence  in  Construction  of  Water  Spouta-~Siniilar  Prior  Ac- 
cident to  Horse— Changed  Conditions. — In  City  of  Bloomington  v. 
Legri^,  151  111.  9,  37  N.  £.  696,  an  action  against  a  city  for  negligence 
:n  the  construction  and  use  of  spouts  to  conduct  water  into  a  basin, 
:t  appeared  that  a  similar  accident  occurred  before,  but  that  the  spouts 
Were  not  the  same  siS  when  the  prior  accident  happened.  The  trial 
c'lun  ruled  in  the  presence  of  the  jury  that  such  evidence,  if  there 
were  changed  conditions,  could  not  be  considered  to  the  prejudice  of 
defendant.  The  court  instructed  the  jury  that  they  were  not  to  con- 
suler  any  testimony  regarding  a  trouble  with  horses  occurring  at  the 
fountain  when  the  spouts  were  in  a  materially  different  condition  from 
what  they  were  at  the  time  of  the  injury  sued  for.  It  was  held,  on 
appeal,  that  there  was  no  reversible  error  in  the  admission  of  the 
tvidence,  guarded  as  it  was  by  the  instruction  of  the  court. 

Other  Persons  Palling  on  Defective  Sidewalk — Absence  of  Evidence 
of  Similarity  of  Conditions. — In  an  action  against  a  city  for  personal 
injuries  alleged  to  have  been  caused  by  a  defective  sidewalk,  evidence 
that  at  different  times  other  people  fell  at  the  same  place,  in  the  ab- 
sence of  testimony  showing  similarity  of  the  condition  of  the  defect, 
or  that  the  accidents  happened  at  about  the  same  time  as  the  one 
complained  of  is  incompetent  and  inadmissible.  So  held  in  City  of 
3irmingham  v.  Starr,  112  Ala.  98,  20  So.  424. 

D.  OTHER  DEFECTS  NEAR  PLACE  OF  ACCIDENT— NOTICE 

OF  PARTICULAR  DEFECT. 

Evidence  that  there  were  other  defects  near  the  place  of  the  ac- 
cident, prior  to  its  occurrence,  is  competent  on  the  question  whether 
defendant  was  chargeable  with  notice  of  the  existence  of  the  partic- 
ular defect  complained  of. 

United  States.— Osborne  v.  City  of  Detroit  (C.  C),  32  Fed.  36. 

Illinoia.— City  of  Shelbyville  v.  Brandt,  61  111.  App.  153. 

Iowa.— Armstrong  v.  Town  of  Ackley,  71  Iowa  76,  32  N.  W.  180; 
Aryman  v.  City  of  Marshalltown,  90  Iowa  350,  57  N.  W.  867;  Hunt 
V.  City  of  Dubuque,  96  Iowa  314,  65  N.  W.  319;  McConnell  v.  City 
of  Osage,  80  Iowa,  293,  45  N.  W.  550;  Munger  v.  City  of  Waterloo, 
S3  Iowa  559,  49  N.  W.  1028;  Smith  V.  City  of  Des  Moines,  84  Iowa 
655.  51  N.  W.  77. 

Michigan. — City  of  Grand  Rapids  v.  Wyman,  46  Mich.  516,  9  N.  W. 
^33;  Edwards  v.  Common  Council  of  Village  of  Three  Rivers,  102 
Mich.  153,  60  N.  W.  454;  Moore  v.  City  of  Kalamazoo,  109  Mich.  176, 
ft6  X.  W.  1089;  O'Neil  v.  Village  of  West  Branch,  81  Mich.  544,  45 
X.  W.  1023;  Tice  v.  Bay  City,  84  Mich.  461,  47  N.  W.  1062;  Will  v. 
Village  of  Mendon,  108  Mich.  251,  66  N.  W.  58. 

Minnesota.— Gude  v.  City  of  Mankato,  30  Minn.  256,  15  N.  W.  175; 
Kellogg  V.  Village  of  Janesville,  34  Minn.  132,  24  N.  W.  359. 

Missouri.— Smallwood  v.  City  of  Tipton,  l  Mo.  App.  Rep'r,  764,  63 
Mo.  App.  234. 

New  York.— McGuire  v,  Ogensburgh  &  L.  C.  R.  Co.,  63  Hun  632, 
l'^  X.  Y.  Supp.  313;  Pettengill  v.  City  of  Yonkers,  116  N.  Y.  558,  22 
N'.  E.  1095. 
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North  Dakota.— Chaccy  v.  City  of  Fargo,  5  N.  Dak.  173,  64  N.   W. 
'932. 

Pennsylvania. — North  Manheim  Tp.  v,  Arnold,  119  Pa.  380,  13  AtL 
444. 

Tennessee.— Poole  v.  City  of  Jackson,  93  Tenn.   62,  23  S.  W.  57. 

Texas.— City  of  Belton  v.  Turner  (Tex.  Civ.  App.),  27  S.  W.  831. 

Wisconsin. — Shaw  v.  Village  of  Sun  Prairie,  74  Wis.  105,  42  X'.  W. 
271. 

1.  Illustrations. 

Injury  to  Passenger  from  Derailment — Other  Defects  in  Roadbed — 
Gross  Negligence. — In  an  action  for  injuries  to  a  passenger^  result- 
ing from  a  derailment,  evidence  tending  to  show  that  there  were  other 
defects  in  the  roadbed  than  those  alleged  to  have  caused  the  accident,. 
and  that  they  had  existed  for  some  time,  is  admissible,  where  ^ross 
negligence  is  charged  against  the  company.  So  held  in  Texas  and 
Pac.  Ry.  Co.  v.  DeMillejr,  60  Tex.  194. 

Injuries  to  Stock — Railroad  Fence  Defective  in  Immediate  Vicinity. 
— Evidence  was  admissible  to  show  that  the  railroad  fence  v^as  de- 
fective in  the  immediate  vicinity  of  the  point  where  plaintiff's  horses 
went  through,  as  tending  to  show  constructive  notice  to  defendant 
of  the  general  condition  of  the  fence.  So  held  in  M'Guire  v.  Ogdens- 
burg  &  L.  C.  R.  Co.  (Supr.  Ct),  18  N.  Y.  Supp.  313. 

Condition  of  Crossing  8ome  Months  Prior — Horse  Caught  in  Same 
Way  at  Same  Place. — In  an  action  for  injury  to  plaintiff,  alleged  to 
have  resulted  from  a  defective  railroad  crossing,  evidence  is  admis* 
sible  to  show  the  defective  condition  of  the  crossing,  some  months 
prior  to  the  injury  complained  of,  and  that  one  of  the  horses  driven 
by  the  witness  was  caught  in  the  same  way  and  at  the  same  place,  on 
the  question  of  notice  of  the  defect  to  defendant.  So  held  in  Toledo, 
St.  Louis,  etc.,  R.  Co.  v.  Milligan,  2  Ind.  App.  578,  28  N.  E.  1019. 

Horse  Frightened — Lumber  Piled  at  Same  Place  on  Prior  Occasions 
— Notice  to  Township. — In  an  action  for  injuries  sustained  by  reason 
of  a  horse  becoming  frightened  at  piles  of  lumber  projecting  into  a 
highway,  evidence  was  admissible,  as  tending  to  show  that  the  de- 
fendant township  was  chargeable  with  notice  of  the  existence  of  such 
obstruction  to  prove  that  in  repeated  instances  lumber  had  been  piled 
at  the  same  place.  So  held  in  North  Manheim  Tp.  v.  Arnold,  119  Pa. 
St.  380,  13  Atl.  444. 

Allowing  Lumber  to  Be  Piled  in  Street — Similar  Negligence  on 
Former  Occasions. — In  Moore  v.  City  of  Burlington,  49  Iowa  136,  an 
action  for  personal  injuries  resulting  from  alleged  negligence  in  al- 
lowing lumber  to  be  piled  in  a  street,  it  is  held  that  evidence  was  ad- 
missible to  show  that,  while  defendant  had  no  actual  knowledge  of  the 
acts  resulting  in  plaintiff's  injuries,  it  had  been  guilty  of  the  same 
acts  on  former  occasions,  creating  the  danger  of  injuries  like  those 
complained  of. 

Fall  of  Mine  Roof — Condition  of  Roof  a  Year  Prior  to  Accident. — 
In  an  action  for  injuries  to  a  minor  from  the  falling  of  the  roof  of  a 
mine,  evidence  of  the  condition  of  the  roof  for  a  year  before  the  ac- 
cident is  competent  to  show  notice  of  the  defect  on  the  part  of  de- 
fendant. So  held  in  Island  Coal  Co.  v.  Neal,  15  Ind.  App.  15,  42  N.  E. 
953. 

Injury  to  Employee — Other  Holes  in  Dock. — In  an  action  for  in- 
jury to  defendant's  employee  from  an  alleged  defect  in  their  dock, 
evidence  was  admissible  to  show  that  the  dock  was  defective  in  many- 
places  by  reason  of  holes  other  than  the  one  which  caused  the  injury 
to  plaintiff,  as  such  evidence  tended  to  show  that  defendants  were 
charjareable  with  notice  of  the  particular  hole.  So  held  in  Propsom  v. 
Leatham,  80  Wis.  608,  50  N.  W.  586. 

Thrown  from  Vehicle  by  Telephcme  Wire — Height  of  Wire  on  Pre- 
ceding Sunday. — In  an  action  for  wrongful  death,  caused  by  de- 
ceased's being  thrown  from  his  carriage  by  a  telephone  wire  stretched 
across  the  highway,  evidence  was  admissible  to  show  the  height  of 
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the  wire  on  the  Sunday  before  the  accident.  So  held  in  Pennsylvania 
TcL  Co.  V.  Varnan  (Pa.),  15  Atl.  624. 

General  Bad  Condition  of  Sidewalk. — Evidence  of  other  defects  in 
the  sidewalk  in  the  immediate  vicinity  of  the  defect  causing  plaintiff's 
injuries  or  of  the  general  bad  condition  of  the  walk,  is  admissible,  for 
the  purpose  of  showing  that  the  village  was  chargeable  with  notice 
C'f  the  particular  defect.  So  held  in  Shaw  v.  Village  of  Sun  Prairie,  74 
Wis.  105,  42  X.  W.  271. 

Stepping  into  Hole  in  Sidewalk — Condition  of  Walk  between  Plain- 
tiflTs  House  and  Comer. — In  an  action  for  injuries  sustained  through 
stepping  into  a  hole  in  a  sidewalk,  evidence  was  admissible,  for  the 
purpose  of  showing  that  defendant  was  chargeable  with  notice  of 
such  defect,  to  prove  that  the  walk  between  plaintiff's  house  and  the 
next  corner,  where  the  accident  occurred,  was  rickety,  and  had  a  num- 
ber of  holes  in  it.  And,  in  such  case,  evidence  of  the  condition  of 
the  walk  two  months  after  the  accident  could  be  properly  admitted 
when  it  was  shown  that  it  was  in  a  like  bad  condition  since  iong  prior 
to  the  date  of  the  accident  to  plaintiff.  So  held  in  Munger  v.  City  of 
Waterloo,  83  Iowa    559,  49  N.  W.  1028. 

Personal  Injories — Newly  Dug  Trench — ^Abtence  of  Warning  Lights 
on  Preceding  and  Subsequent  Night. — In  4n  action  for  personal  in- 
juries caused  by  a  newly  dug  trench  in  a  street  being  left  exposed  and 
A-^thout  warning  lights,  evidence  was  admissible  to  show  the  condi- 
tion of  the  street  and  the  absence  of  lights  in  the  nighttime  prior  to 
:he  accident,  and  on  the  same  night  thereafter,  as  evidence  of  its  prior 
condition  tended  to  charge  the  city  with  notice,  and  that  of  its  con- 
dition on  the  same  nighi  tended  to  contradict  the  testimony  of  the  con- 
tractors that  a  light  was  there.  So  held  in  Pettengill  v.  City  of  Yonk- 
ers,  116  N.  Y.  558,  22  N,  E.  1095. 

Decayed  Planks  at  Other  Parts  of  Bridge.  —  Evidence  that  the 
planks  of  a  bridge  were  old  and  decayed  at  other  points  than  where 
plaintiff  was  injured,  was  admissible  to  show  such  a  general  defective 
condition  as  to  charge  the  town  with  notice  of  a^ll  such  defects  as  the 
one  which  caused  the  accident.  So  held  in  Spearbracker  v.  Town  of 
Larrabee,  64  Wis.  573,  25  N.  W.  555. 

Loose  Plank  in  Sidewalk— Prior  Condition  of  Walk  at  Same  Place. 
—On  the  question  whether  the  defendant  city  was  chargeable  with 
notice  of  the  defect  causing  the  accident  in  question  (4  loose  plank  in 
a  sidewalk),  it  is  competent  to  prove  that  the  walk  at. that  place  had 
been  in  a  dilapidated  condition  for  a  long  time  before  such  accident. 
So  held  in  Chacey  v.  City  of  Fargo,  5  N.  Dak.  173,  64  N.  W.  932. 

Other  Holes  in  Sidewalk  between  Two  Gates  Leading  into  Certain 
Premises— Witnesses  without  Knowledge  as  to  Which  Hole  Was  Com- 
plained of. — In  an  action  for  injuries,  caused  by  plaintiff  getting  fi)ot 
imo  a  hole  in  sidewalk,  at  a  point  about  midway  between  two  gates 
leading  into  certain  premises,  the  evidence  as  to  defects  in  walk  were 
confined  to  that  point,  but  the  testimony  showed  there  were  more  than 
one  hole,  and  some  of  the  witnesses,  not  knowing  the  particular  hole 
complained  of,  were  questioned  on  both  sides  as  to  the  location  of 
the  holes  they  observed;  but  the  jury  were  instructed  that  there  could 
be  no  recovery  unless  the  city  was  chargeable  with  notice  of  the 
identical  hole  into  which  plaintiff  stepped,  and  the  existence  of  other 
holes  was  not  permitted  to  be  used  to  show  notice  of  the  hole  causing 
plaintiff's  injuries.  It  was  held  that  there  was  no  error  in  admitting 
the  testimony  concerning  the  other  holes.  Tice  v.  Bay  City,  84  Mich. 
461.  47  N.  W.  1062. 

Other  Defects  in  Immediate  Vicinity  of  Hole  in  Sidewalk — Others 
Stepping  into  Same  Hole. — In  an  action  for  injuries  caused  by  step- 
ping into  a  hole  in  a  sidewalk,  evidence  is  admissible  to  show  the  ex- 
istence of  other  defects  in  the  walk  in  the  immediate  vicinity  of  such 
tole.  and  that  others  had  stepped  into  the  same  hole,  as  tending  to 
show  that  the  city  was  chargeable  with  notice  of  the  existence  of 
the  hole.  So  held  in  Moore  v.  City  of  Kalamazoo,  109  Mich.  176,  66 
N'.  W.  1089. 
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Defects  in  Sidewalk  Not  Apparent  to  Ordinary  Observation — Gen- 
erally Defective  Condition  of  Walk  for  Four  or  Five  Rods. — In  an  4c* 
tion  for  injuries  from  a  defective  sidewalk,  evidence  is  admissible  to 
show  the  generally  defective  condition  of  the  walk  for  a  distance  of 
four  or  five  rods  in  either  direction  from  the  place  of  the  accident,  as 
tending  to  charge  the  municipality  with  notice  of  the  defect  com* 
plained  of,  even  though  such  defect  may  not  have  been  apparent  to 
ordinary  observation.  So  held  in  Will  v.  Village  of  Mendon,  108  Mich. 
251,  66  N.  W.  58. 

Fall  upon  Defective  Sidewalk — General  Condition  in  Front  of  the 
Premises. — In  an  action  for  personal  injuries  from  a  fall  on  a  defect- 
ive sidewalk,  evidence  as  to  the  general  condition  of  the  walk  in  front 
of  the  premises  where  the  accident  occurred  is  admissible,  for  the 
purpose  of  showing  that  defendant  city  was  chargeable  with  notice 
of  the  defect  causing  plaintiff's  fall.  So  held  in  Smith  v.  City  of  Des 
Moines,  84  Iowa  685,  51  N.  W.  77. 

Loose  Board  in  Sidewalk — Defective  Condition  for  the  Entire  Block. 
— In  an  action  for  personal  injuries  caused  by  a  loose  board  in  a  side- 
walk, evidence  was  admissible  to  prove  a  defective  condition  of  the 
walk  the  entire  length  of  the  block,  as  it  tended  to  show  that  the  city 
was  chargeable  with  notice  of  the  defect  compljjined  of.  So  held  in 
McConnell  v.  City  of  Osage,  SO  Iowa  293,  45  N.  W.  550. 

Defective  Sidewalk — Its  Condition  a  Year  Prior  to  Accident. — In  an 
action  for  personal  injuries  from  a  defective  sidewalk,  evidence  was 
admissible  to  show  the  condition  of  the  walk  a  year  before  the  ac- 
cident, as  tending  to  show  its  actual  condition  at  the  time  of  the 
accident,  and  that  it  had  been  in  a  defective  and  dangerous  condition 
for  such  a  length  of  time  as  to  charge  the  city  with  notice  thereof,  in 
connection  with  evidence  that  its  condition  had  not  been  substan- 
tially altered  in  the  interval.  So  held  in  Hunt  v.  City  of  Dubuque,  96 
Iowa  314,  65  N.  W.  319. 

Defective  Sidewalk — Walk  Continuously  Unsafe  for  Sixty  Feet. — In 
qn  action  for  personal  injuries  from  a  defective  sidewalk,  evidence  is 
admissible  to  show  that  the  walk  is  continuously  unsafe  for  sixty  feet, 
although  the  accident  occurred  at  one  end  of  such  distance,  for  the 
purpose  of  showing  that  defendant  town  should  have  known  of  the 
defect  causing  the  injuries  complained  of.  So  held  in  Armstrong  v. 
Town  of  Ackley,  71  Iowa  76,  32  N.  W.  180. 

Condition  of  Sidewalk  in  Immediate  Vicinity  of  Place  of  Accident. — 
In  an  action  for  personal  injuries  from  a  defective  sidewalk,  it  is  com- 
petent to  show  the  condition  of  the  walk  in  the  immediate  vicinity  of 
the  spot  where  the  accident  occurred,  if  it  be  so  near  the  place  of  the 
accident  that  a  person  examining  the  walk  there  would  be  also  likely 
to  notice  the  defect  at  the  place  in  question.  So  held  in  Osborne  v. 
Detroit,  32  Fed.  Rep.  36. 

2.   Held  Not  Admissible. 

Injury  to  Passenger — Bad  Condition  of  Road  Half  Mile  Distant. — 

In  an  action  for  injury  to  a  passenger,  sustained  in  a  derailment  caused 
by  the  alleged  defective  condition  of  the  track,  it  was  error  to  admit 
evidence  of  the  bad  condition  of  the  road  at  a  point  hqlf  a  mile  dis- 
tant from  the  place  of  the  accident.  So  held  in  Reed  v.  New  York 
Cent.  R.  Co.,  45  N.  Y.  574. 

Rotten  box  Sewer  Covered  with  E^rth — Death  of  Horse — Condition 
of  Sewer  Half  a  Block  Distant. — In  an  action  for  the  value  of  a  horse, 
killed  by  breaKing  through  a  rotten  box  sewer,  covered  with  earth,  at 
a  street  crossing,  it  was  error  to  admit  evidence,  for  the  purpose  of 
proving  negligence  on  the  part  of  defendant,  to  show  that  the  sewer 
was  rotten  before  the  accident  occurred,  half  a  block  away  from  the 
crossing,  as  such  evidence  did  not  prove  that  the  city  was  bound  to 
know  of  the  particular  defect  complained  of,  the  sewer  being  in  some 
places  covered  with  earth,  and  in  other  places  exposed  so  that  it 
coula  be  seen.  So  held  in  Conklin  v.  City  of  Marshalltown,  66  Iowa 
122,  23  N.  W.  294. 
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Defects  in  Other  Parts  of  Sidewalks — But  in  an  action  for  injuries 
from  a  defect  in  a  sidewalk,  evidence  of  other  defects  in  other  parts 
of  the  walk,  prior  or  subsequent  to  the  accident  to  plaintiff,  is  inad- 
missible to  charge  the  defendant  city  with  notice  of  the  defect  causing 
plaintiff's  injuries.  So  held  in  Goodson  v.  City  of  Des  Moines,  66 
Iowa   255,  23  N.  W.  655. 

Other  Defects  in  Sidewalk  beyond  Place  of  Accident. — In  an  action 
for  injuries  from  a  defective  sidewalk,  it  is  error  to  permit  plaintiff  to 
show  the  bad  and  defective  condition  of  the  walk  at  other  places  be- 
yond the  defect  compained  of,  such  evidence  having  no  tendency  to 
show  actual  or  constructive  notice  of  the  defect  causing  the  accident 
So  held  in  Tice  v.  Bay  City,  78  Mich.  209,  44  N.  W.  52.  See  also, 
Dundas  r.  Lansing,  75  Mich.  499,  42  N.  W.  1011. 

Defective  Sidewalk— Visible  Defects  Twenty-Five  Feet  or  More 
Distant. — In  an  action  for  personal  injuries  from  a  defective  sidewalk, 
evidence  was  not  admissible,  for  the  purpose  of  charging  defendant 
with  notice  of  the  defect,  to  show  that  the  walk  was  visibly  out  of 
repair  in  the  "locality  near"  where  plaintiff  was  injured,  a^t  and  prior 
to  the  time  of  the  injury.  So  held  in  Ruggles  v.  Town  of  Nevada,  63 
Iowa  185,  18  N.  W.  866.  In  this  case  it  is  said  in  the  opinion:  "If  no 
one  passing  along  the  walk  had  knowledge  of  the  loose  plank  (the 
cause  of  the  accident),  the  city  should  not  be  charged  with  such 
knowledge  because  there  were  open  and  visible  defects  in  the  walk 
twenty-five  feet  or  more  distant." 

Condition  of  Sidewalk  More  than  Two  Blocks  from  Place  of  Ac- 
ddcnt — In  an  action  for  personal  injuries  from  a  defective  sidewalk, 
:i  is  error  to  permit  the  introduction  of  evidence  on  the  part  of  plain- 
:!ff  showing  the  condition  of  the  walk  at  other  places  more  than  two 
blocks  from  the  place  of  the  accident.     City  of  Streator  v.  Hamilton, 

49  III.  App.  449. 

Ice  in  Depression  in  Sidewalk — Condition  of  Depression  During  Pre- 
ceding Winter — Argument  Npt  Called  to  Attention  of  Trial  Court. — 
In  an  action  for  personal  injuries  from  a  fall  upon  ice  which  had  ac- 
nmulated  in  a  depression  in  a  sidewalk,  which  depression  plaintiff's 
eridence  tended  to  show  had  existed  continuously  from  the  previous 
winter  to  the  time  of  the  accident  in  the  spring  ^nd  was  so  formed  as 
tr)  retain  water.  It  was  held  that  plaintiff  had  no  ground  of  exception 
to  the  exclusion  of  evidence  offered  to  show  that  the  habitual  condi- 
tion of  the  depression  during  the  previous  winter  was  that  it  was 
covered  with  ice;  as  plaintiff  had  been  allowed  to  show  that  the  form 
jf  the  depression  was  such  the  ice  and  snow  would  accumulate  there, 
and  he  was  not  entitled  to  argue,  upon  a  ground  not  called  to  the  at- 
tention of  the  trial  court,  that  the  evidence  excluded  was  admissible. 

50  held  in  Neal  v.  City  of  Boston,  160  Mass.  518,  36  N.  E.  308. 

E    SUBSEQUENT   ACCIDENT— NOTICE    OF    PROBABILITY 

OF  OCCURRENCE  OF  ACCIDENT. 

On  issue  whether  defendant  was  chargeable  with  notice  of  the  prob- 
ability of  the  occurrence  of  the  accident  to  plaintiff,  evidence  of  sim- 
ilar, but  subsequent,  accidents  from  the  same  cause  is  not  competent. 
Augusta  t'.  Lombard,  93  Ga.  284,  20  S.  E.  312;  McGrail  v.  City  of  Kal- 
amazoo, 94  Mich.  52,  53  N.  E.  955;  Sills  v.  Ft.  Worth  &  D.  C.  Ry.  Co. 
ilex.  Civ.  App.),  28  S.  W.  908. 

1.  Illustrations. 

Death  of  Employee — Subsequent  Accumulation  of  Sand  on  Tracks. 
—In  an  action  for  the  death  of  an  employee  caused  by  negligence  in 
allowing  sand  to  accumulate  on  the  tracks,  on  the  issue  of  defendant's 
negligence,  evidence  was  inadmissible  to  show  that,  after  the  ac- 
cident, sand  carried  by  the  wind  accumulated  in  large  quantities  on  the 
tracks  at  the  place  of  the  accident.  So  held  in  Sills  v.  Ft.  Worth  & 
D.  C.  Ry,  Co.  (Tex.  Civ.  App.),  28  S.  W.  908. 

Removal  of  Water  Gates  from  Canal — Flooding  Property — Sub- 
seqaott  Freshets. — In  an  action  against  2^  city  for  injury  to  property 
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resulting  from  the  removal  by  defendant  of  water-gates  from  it5  canal, 
by  reason  of  which  plaintiff's  property  was  flooded  during  a  freshet, 
evidence  as  to  subsequent  freshets  was  inadmissible.  So  held  in 
Augusta  V.  Lombard,  93  Ga.  284,  20  S.  E.  312. 

Insufficiency  of  Sewer — Overflow — Subsequent  Great  Freshet  at 
Same  Place. — In  an  action  for  injury  to  property  from  an  overflow, 
alleged  to  have  been  caused  by  the  negligence  of  a  city  in  construct- 
ing a  sewer  of  insufficient  size,  evidence  to  show  that  another  great 
freshet  had  occurred  at  the  same  place  after  the  action  was  brought 
is  inadmissible.  So  held  in  Los  Angeles  C.  Assn.  v.  Los  Angeles,  103 
Cal.  461,  37  Pac.  375. 

Communication  of  Electricity  from  Live  to  Dead  Wires — Sub- 
sequent Condition  of  Wires. — In  an  action  for  injury  to  the  employee 
of  an  electric  light  company,  from  the  improper  stringing  of  its  wires, 
whereby  electricity  was  communicated  from  live  to  dead  wires,  a  wit- 
ness was  allowed  to  testify  to  a  like  condition  of  the  wires  some 
months  after  the  accident.  It  was  held  that,  while  the  condition  of 
the  wires  immediately  before,  ^t  the  time,  and  soon  after  the  accident 
was  alone  material,  such  testimony  was  not  so  prejudicial  as  to  war- 
rant a  reversal  solely  because  of  its  admission.  Kraatz  v.  Brush 
Electric  Light  Co.,  82  Mich.  457,  46  N.  W.  787. 

F.  ORIGIN  OF  ACCIDENT. 

On  the  issue  of  the  probability  or  possibility  of  the  origin  of  the 
accident  complained  of  from  the  cause  alleged,  it  is  generally  held 
competent  to  show  that  other  injuries  were  caused  by  a  negligent  act 
or  omission  similar  .to  the  one  alleged,  or  by  the  defect,  or  a  similar 
one,  claimed  to  have  caused  the  injuries  complained  of. 

United  States.— Chicago  &  N.  W.  Ry.  Co.  v.  Netolicky,  67  Fed.  665, 
14  C.  C.  A.  615,  32  U.  S.  App.  406;  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  -v. 
Gilbert,  52  Fed.  711,  3  C.  C.  A.  264;  District  of  Columbia  v.  Arms,  107 
U.  S.  519,  2  Sup.  Ct.  Rep.  840;  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  54  Fed.  474,  4  C. 
C.  A.  447,  10  U.  S.  App.  629;  Kennon  v,  Gilmer,  131  U.  S.  22,  9  Sup. 
Ct.  Rep.  696;  Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  658,  2  C.  C.  A. 
446,  7  U.  S.  App.  254,  56  Am.  &  Eng.  R.  Cas.  86;  Osborne  v.  Detroit, 
32  Fed.  Rep.  36. 

Alabama. — Birmingham  Union  Ry.  Co.  v.  Alexander,  93  Ala.  133,  9 
So.  525;  Citv  of  Birmingham  v.  Starr,  112  Ala.  98,  20  So.  424;  Mobile 
&  M.  R.  Co.  V.  Ashcraft,  48  Ala.  15. 

Arkansas. — St  Louis  &  S.  F.  R.  Co.  v.  Jones,  59  Ark.  105,  25  S. 
W.   695. 

California.— Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67  Cal.  518,  8  Pac. 
174:  Henry  v.  Southern  Pac.  R.  Co.,  50  Cal.  176. 

Connecticut. — Bailey  v.  Town  of  Trumbull,  31  Conn.  581;  House 
V.  Metcalf,  27  Conn.  630;  Tomlinson  v.  Town  of  Derby,  43  Conn.  562, 

Florida. — Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land, 
Trans.  &  Mfg.  Co.,  27  Fla.  157,  9  So.  661. 

Georgia. — City  of  Augusta  v.  Hafers,  61  Ga.  48;  Gilmer  v.  City  of 
Atlanta.  77  G^.  688. 

Illinois. — Aurora  v.  Brown,  12  111.  App.  122;  City  of  Bloomington 
V.  Legg,  151  III.  9,  37  N,  E.  696;  Chicago  &  N.  W.  Ry.  Co.  v.  Hart, 
22  111.  App.  207;  Illinois  Cent.  R.  Co.  v.  McClelland,  42  111.  355; 
Lake  Erie  &  W.  R.  Co.  v.  Helmericks,  38  111.  App.  141;  Lake  Erie 
&  W.  R.  Co.  V.  Kirts,  29  111.  App.  175;  Lake  Erie  &  W.  R.  Co.  v. 
MiddlecoflF,  150  111.  27,  37  N.  E.  660;  Legg  v.  City  of  Bloomington, 
40  111.  App.  185;  Rockford  Gas  Light  &  Coke  Co.  v.  Ernst,  68  111. 
App.  300;  Rowlands  v.  City  of  Elgin,  66  111.  App.  66. 

Indiana.— Cleveland,  C,  C.  &  I.  R.  Co.  v.  Newell.  104  Ind.  264,  3 
N.  E.  836;  Evansville  &  T.  H.  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35 
N.  E.  296;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Lange,  13  Ind.  App. 
337,  41  N.  E.  609;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Kitlcy,  118  Ind. 
152,  20  N.  E.  727. 


Vol  19  R  R  R— Vot  42  Am  &  Eng  R  Cas,  N  S         303 

Note 

lowi.— Hunt  v.  City  of  Dubuque,  96  Iowa  314,  65  N.  W.  319;  Lan- 
ning  r.  Chicago,  B.  &  Q.  R.  Co.,  08  Iowa  502,  27  N.  W.  478;  Slossen 
r.  Burlineton,  etc.,  R.  Co.,  60  Iowa  214,  14  N.  W.  244;  Smith  v.  City 
of  Dcs  Moines,  84  Iowa  685,  51  N.  W.  77. 

Kansas — Atchison,  etc.,  R.  Co.  r.  Stanford,  12  Kan.  354;  City  of 
Topcka  V.  Sherwood,  39  Kan.  690,  18  Pac.  933;  Junction  City  r. 
BUdes,  1  Kan.  App.  85,  41  Pac.  677;  Missouri  Pac.  Ry.  Co.  v.  Neis- 
wanger,  41  Kan.  621,  21  Pac.  582;  Murray  v.  Young,  75  Kan.  337; 
Union  Pac.   Ry.  Co.  v.  H^nd,  7  Kan.  380. 

Kentucky. — Georgetown  &  D.  R.  Turnpike  Road  Co.  v.  Cannon, 
13  Ky.  Law  Rep.  257;  Kentucky  Cent.  R.  Co.  v.  Barrow,  5  Ky.  Law 
Rep.  518. 

Maine. — Crocker  v.  McGregor,  76  Me.  282;  Thatcher  v.  Maine  Cent. 
R.  Co.,  85  Me.  602,  27  Atl.  519. 
Maryland. — Annapolis  &  Elkridge  R.  Co.  v.  Gantt,  39  Md.  115. 
Massachusetts.— Bemis  v.  Temple,  162  Mass.  342,  38  N.  E.  970; 
Hunt  z\  Lowell  Gas  Light  Co.,  90  Mass.  169;  Lortng  v.  Worcester  & 
X.  R.  Co.,  131  Mass.  469;  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125, 
2*2  X.  E,  631;  Ross  v.  Boston  &  W.  R.  Co.,  88  M^ss.  87;  Shea  v. 
Glendale  Elastic  Fabrics  Co.,  162  Mass.  463,  38  N.  E.  1123. 

Michigan.— Alberts  v.  Village  of  Vernon,  96  Mich.  549,  55  N.  W. 
1022;  Cheney  v.  Russell,  44  Mich.  620,  7  N.  W.  234;  Ireland  v.  Cin- 
cinnati, W.  &  M.  R.  Co..  79  Mich.  163,  44  N.  W.  426;  Kraatz  v.  Brush 
Electric  Light  Co.,  82  Mich.  457,  46  N.  W.  787;  Lombar  v.  Village 
of  East  Tawas.  86  Mich.  14,  48  N.  W.  947;  Thompson  r.  Village  of 
Quincy.  83  Mich.  173,  47  N.  W.  114;  Woodbury  r.  City  of  Owosso, 
64  Mich.  239,  31  N.  W.  130. 

Minnesots. — Clapp  v.  Minneapolis  &  St.  L.  Ry.  Co.,  36  Minn.  6,  29 
X.  W.  340;  Kelly  v.  Southern  Minn.  Ry.  Co.,  28  Minn.  98,  9  N.  W. 
548;  Morse  v,  Minneapolis  &  St.  L.  Ry.  Co.,  30  Minn.  465,  16  N.  W. 
358:  Phelps  V.  Winona  &  St.  Peter  R.  Co.,  37  Minn.  485,  35  N.  W.  273. 
Missouri. — Campbell  v.  Missouri  Pac.  Ry.  Co.,  121  Mo.  340.  25  S. 
W.  936;  Coale  v.  Hannibal  &  St.  J.  R.  Cfo.,  60  Mo.  227;  Golden  v. 
City  of  Clinton,  54  Mo.  App.  100;  Patton  v,  St.  Louis  &  S.  F.  Ry.  Co., 
87  Mo.  117. 
Montana. — Diamond  v.  Northern  Pac.  R.  Co.,  6  Mont.  580,  13  Pac. 

367. 

Nevada.— -Lonpbaugh  v.  Virginia  City  &  T.  R.  Co.,  9  Nev.  271. 

New  Hampshire. — Boyce  v.  Railroad,  43  N.  H.  627;  Bullard  v. 
Boston  &  M.  R.  R..  64  N.  H.  27,  5  Atl.  838,  27  Am.  &  Eng.  R.  Cas.  117; 
Chamblim  v.  Enfield,  43  N.  H.  356;  Darling  v.  Town  of  Westmoreland, 
52  X.  H.  401;  Gordon  v.  Boston  &  M.  R.  R.,  58  N.  H.  396;  Haseltine 
V.  Concord  R,  R.,  64  N.  H.  545,  15  Atl.  143,  35  Am.  &  Eng.  R.  Cas. 
236;  Smith  v.  Boston  &  M.  R.  R.,  63  N.  H.  25;  Whittier  v.  Town  of 
Franklin,  46  N.  H.  23;  Willcy  v.  Portsmouth,  35  N.  H.  303. 

New  York.— Auery  v.  City  of  Syracuse,  29  Hun    (N.  Y.  Supr.  Ct.) 

WT;  Burke   v.  New  York   Cent.,  etc.,   R.   Co.,  20   N.   Y.   Supp.   808, 

66  Hun   (N.  Y.)  627;  Bums  v.  City  of  Schenectady,  24  Hun    (N.  Y. 

Snpr.  Ct.)  10;  Chase  v.  Jamestown  St.  Ry.  Co.,  60  Hun    582,  15  N. 

^•Svlpp.  35;  Crist  v.  Erie  Ry.  Co.,  58  N.  Y.  638;  Eggleston  v,  Columbia 

Turnpike  Road.  18  Hun  146;  Evans  v.  Keystone  Gas  Co.,  148  N.  Y. 

n2.  42  N.  E.  513;  Field  v.  New  York  Cent.   R.  Co.,  32  N.  Y.  339; 

YVinn  V.  New  York  Cent.  &  H.  R.  R.  Co.,  67  Hun  631,  22  N.  Y.  Supp. 

^73;  Hinds  v.  Barton,  25  N.  Y.  544;  Home  Ins.  Co.  v.  Pennsylvania 

R-  Co.,  11  Hun  182:  Hoyt  v.  New  York  Lake  Erie  &  W.  R.  Co.,  118 

^^  Y.  399,  33  N.  E.  565;  McCarr^gher  v.  Rogers,  8  N.  Y.  St.  Rep. 

847;  Magee  V.  City  of  Troy,  48  Hun  383,  1  N.  Y.  Supp.  24,  119  N. 

Y.  640.  23  N.  E.  1148;  Masters  v.  City  of  Troy,  50  Hun  (N.  Y.)  485, 

^  N'.  Y.  Supp.  450,  123  N.  Y.  628,  25  N.  E.  952;  Quinlan  v.  City  of 

^'tica,  11  Hun  217;  Rogers  v.  Rogers,  4  N.  Y.  St.  Rep.  373;  Sheldon 

'  Hudson    River    R.    Co.,    14    N.    Y.    218;    Sherman    v.    Village    of 

0neonta,66  Hun  629,  21  N.  Y.  Supp.  137,  142  N.  Y.  637,  37  N.  E.  566; 

^'ebb  V.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420;  Westfall  v.  Erie  Ry. 
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Co.,  58  N.  Y.  638;  Wilson  v.  Town  of  Spaflford,  67  Hun  (N.  Y.)  589, 
10  N.  Y.  Supp.  648;  Wooley  v.  Grand  Street  &  N.  R.  Co.,  83  N.  Y. 
121,  3  Am.  &  Eng.  R.  Cas.  398. 

North  Carolina.— Grant  v.  Raleigh  &  G.  R.  Co.,  108  N.  Car.  462, 
13  S.  E.  209;  Harrall  v,  Albemarle  &  R.  R.  Co.,  110  N.  Car.  215,  14 
S.  E.  687. 

Ohio.— McClung  v.  North  Bend  Coal  &  Coke  Co.  (Ohio  Comm,  PL) 
31  W.  L.  Bull.  9;  Findlay  Brewing  Co.  v.  Bauer,  50  O.  St.  560, 
35  N.  E.  55;  Lake  Side  &  M.  R.  R.  Co.  v.  Kelly,  10  Ohio  Civ.  Ct.  Rep. 
322.  6  O.  C.  D.  555. 

Oregon. — Koontz  v,  Oregon  Ry.  &  Nav.  Co.,  20  Ore.  3,  23  Pac.  820. 

Pennsylvania. — Glaser  v.  Lewis  (Pa.),  42  Leg.  Int.  141;  Albert  v. 
Northern  Cent.  Ry.  Co.,  98  Pa.  316;  Henderson  v.  Philadelphia,  etc., 
R.  Co.,  144  Pa.  St.  461,  22  Atl.  851;  Pennsylvania  R.  Co.  v.  Stranahan, 
79   Pa.  405. 

Rhode  Island. — Butcher  v.  Providence  Gas  Co.,  12  R.  I.  149; 
Smith  V,  Old  Colony  &  N.  R.  Co.,  10  R.  I.  22. 

South  Dakota.- Smith  v,  Chicago,  M.  &  St.  Ry.  Co.,  4  S.  Dak.  71, 
65  N.  W.  717. 

Tennessee. — Burke  v.  Louisville  &  N.  R.  Co.,  54  Tenn.  451. 

Texas. — Galveston,  etc.,  R.  Co.  t/.  Hertzig,  3  Tex.  Civ.  App.  296, 
22  S.  W.  1013;  Missouri  Pac.  Ry.  Co.  v,  Donaldson,  73  Tex.  124,  11 
S.  W.  163. 

Vermont. — Hoskinson  v.  Central  Vermont  R.  Co.,  66  Vt.  618,  30 
Atl.  24;  Kent  v.  Town  of  Lincoln,  32  Vt.  591. 

Virginia. — Brighthope  Ry.  Co.  v.  Rogers,  76  Va.  443. 

Washington. — Robinson  v.  Marino,  3  Wash.  St.  434,  28  P^c.  752. 

Wisconsin. — Barrett  v.  Village  of  Hammond,  87  Wis.  654,  58  N. 
W.  1053;  Brusberg  v,  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  55  Wis.  106,  12 
N.  W.  416;  Richards  v.  City  of  Oshkosh.  81  Wis.  226,  51  N.  W.  256; 
Allard  v.  Chicago  &  N.  W.  Ry.  Co.,  73  Wis.  165,  40  N.  W.  685;  Gib- 
bons V,  Wisconsin  Val.  R.  Co.,  58  Wis.  335,  17  N.  W.  132. 

1.  Other  Statements  and  Illustrations  of  Rule. 

Contributory  Negligence  an  Issue — Admissible  to  Illustrate  Physical 
Fact. — In  Aurora  v.  Brown,  12  111.  App.  122,  it  is  said  in  the  opinion: 
"It  is  the  policy  of  the  law  to  exclude  evidence  of  similar  accidents, 
when  the  prudence  of  every  person  who  had  met  with  a  like  accident 
would  be  involved;  but  when  evidence  of  similar  accidents  is  given 
to  illustrate  a  physical  fact,  before  or  after  the  occurrence  being 
investigated,  and  the  conditions  are  the  same,  such  evidence  is  ad- 
missible." 

Similar  Accidents  from  Defective  Track  at  Same  Time  and  Place. 
— Where  the  question  is  whether  defendant's  track,  at  the  time  and 
place  of  the  accident  to  plaintiff,  was  in  a  safe  and  proper  condition 
for  the  passage  of  vehicles,  it  is  permissible  for  plaintiff  to  prove 
similar  accidents  to  the  same  time  and  place.  So  held  in  Birmingham 
Union  Ry.  Co.  v,  Alexander,  93  Ala.  133,  9  So.  525. 

Failure  to  Light  Station  Platform— Other  Persons  Palling  Off  under 
Similar  Circumstances. — In  an  action  for  injuries  to  an  intending 
passenger  from  a  fall  in  stepping  from  a  station  platform,  caused  by 
the  defendant's  alleged  negligence  in  failing  to  sufficiently  light  the 
locus  in  quo,  evidence  was  admissible  to  show  that  other  persons 
had  fallen  from  the  same  part  of  the  platform,  under  similar  circum- 
stances, as  it  tended  to  prove  that  the  place  was  dangerous.  So  held 
in  Missouri  Pac.  Ry.  Co.  v.  Neiswanger,  41  Kan.  621,  21  Pac.  581. 

Injury  to  Passenger — Dress  Caught  in  Covering  of  Car-Wheel-p- 
Prior  Accidents. — In  an  action  for  injuries  to  an  alighting  passenger 
caused  by  her  dress  catching  in  a  defect  in  the  sheet-iron  covering  of 
the  car-wheel  projecting  above  the  floor,  evidence  of  prior  accidents 
from  the  same  cause  was  admissible  to  show  the  nature  of  the  defect. 
So  held  in  Chase  v.  Jamestown  St.  Ry.  Co.,  15  N.  Y.  Supp.  35,  60 
Hun  582. 
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Derailment — Injury  to  Passenger — Rail  Substituted  for  Rail  Pound 
Broken  on  Same  Morning. — In  an  action  for  injury  to  a  passenger  in 
a  derailment,  resulting  from  a  broken  rail,  an  instruction  that  if  the 
jury  find  from  the  evidence,  that  such  rail  had  been  put  down  in 
place  of  another  which  had  broken  the  same  morning  at  the  same 
place,  they  might  consider  this  fact  in  determining  whether  the  rail 
which  caused  the  accident  was  a  good  one,  and  whether  it  was 
properly  and  carefiflly  put  down,  is  proper;  and  the  fact  th^t  another 
rail  was  found  broken,  only  a  few  hours  before,  at  the  same  place, 
gave  room  for  an  inference  that  there  may  have  been  some  defect 
in  the  roadway  at  that  point.  So  held  in  Cleveland,  C,  C.  &  I.  R. 
Co.  V,  Xewell,  104  Ind.  264,  3  N.  E.  836. 

Derailment — Injury  to  Passenger — One  or  More  Similar  Accidents, 
Near  Same  Place  from  Condition  of  Road,  about  a  Month  Prior. — 
In  Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380,  an  action  for  injuries 
to  a  passenger  caused  by  a  derailment,  it  was  held  that  evidence  was 
admissible  to  show  that  the  road  was  in  a  bad  condition  about  a 
month  previous  to  the  accident,  and  that  one  or  more  similar  accidents 
happened  to  trains  at  or  near  the  same  place,  at  that  time,  as  tending 
to  show  the  condition  of  the  road  at  the  time  of  the  accident  to 
plaintiflF,  it  being  supported  by  other  evidence  tending  to  show  that 
it  remained  in  the  same  condition  up  to  or  near  the  time  of  such 
accident. 

Hole  in  Railroad  Crossing  —  Thrown  from  Wagon  —  Defect  in 
Wagon  Alleged — Subsequent  Accident  to  the  Wagon. — In  an  action 
lor  injuries  from  being  thrown  from  a  wagon,  based  on  alleged  neg- 
ligence in  permitting  a  hole  to  be  in  a  railroad  crossing,  where  de- 
fendant claimed  that  a  defect  in  the  w^gon  caused,  or  contributed 
to,  the  accident,  evidence  was  admissible  to  show  that,  in  consequence 
of  such  alleged  defect,  the  wagon,  upon  the  day  after  the  accident, 
came  near  upsetting  as  it  was  being  turned.  So  held  in  Hoyt  v. 
New  York,  Lake  Erie  &  W.  R.  Co.,  118  N.  Y.  399,  33  N.  E.  565. 

Wagon  Striking  against  Switch  in  Street — Other  Accidents  at  Same 
Switch. — In  an  action  for  personal  injuries  caused  by  plaintiff's 
wagon  striking  against  a  switch  laid  down  by  the  railroad  company 
in  a  street,  evidence  was  admissible  to  show  that  there  had  been  other 
accidents  at  the  same  switch.  So  held  in  Wooley  v.  Grand  Street  & 
X.  R.  Co.,  83  N.  Y.  121,  3  Am.  &  Eng.  R.  Cas.  398. 

Condition  of  Street — Witness  Thrown  from  Vehicle  While  Driving 
at  Same  Place. — In  an  action  for  personal  injuries  from  an  alleged 
defect  in  a  street,  it  was  not  error  to  permit  a  witness,  after  he  had 
described  the  condition  of  the  roadbed  at  the  time  of  the  accident, 
to  testify  that  he  had  been  thrown  from  his  seat  in  driving  ^long  there 
at  a  moderate  gait,  as  such  evidence  tended  to  show  the  condition 
of  the  street.  So  held  in  Sherman  v.  Village  of  Oneonta,  21  N.  Y. 
Supp.  137,  66  Hun    629. 

Pall  on  Icy  Sidewalk--Falls  of  Others  at  Same  Place. — In  an  action 
from  a  fall  on  an  icy  sidewalk,  it  was  proper  to  allow  a  witness  ta 
testify  that  subsequent  to  the  accident,  and  on  the  same  afternoon, 
she  slipped  on  the  ice  at  the  same  place,  and  to  allow  another  witness 
to  testify  that  three  or  four  days  prior  to  the  accident  to  plaintiff 
he  also  fell  upon  the  same  sidewalk,  as  such  evidence  tended  to  show 
the  condition  of  the  w^lk.  So  held  in  Masters  v.  City  of  Troy,  SO- 
Hun  (N.  Y.  Supr.  Ct),  485,  3  N.  Y.  Supp.  450,  123  N.  Y.  628,  25  N. 
E.  952. 

Water-Gate   Projecting   from   Sidewalk — Falls   of   Others. — In    an 
action  for  personal  injuries  from  a  fall  over  a  water-gate  projecting 
from  a  sidewalk,  it  was  error  to  exclude  the  question,  "did  you  ever 
know  of  anybody  falling  over  there  before?"     So  held  in  Burns  v. 
City  of  Schenectady,  24  Hun  (N.  Y.  Supr.  Ct.)  10. 

Other  Accidents  from  Same  Defect  in  Street. — Other  accidents  from 
alleged  defect  in  street  may  be  shown  for  the  purpose  of  proving 

19  R  R  R— 20 


306         Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Note 

the  dangerous  character  of  the  place.     So  held  in  Golden  v.  City  of 
Clinton,  54  Mo.  App.  100. 

Others  Stepping  into  Same  Hole  in  Sidewalk. — In  an  action  for 
injuries  from  a  fall'  caused  by  stepping  into  a  hole  in  a  sidewalk, 
evidence  is  admissible,  as  tending  to  prove  the  existence  and  char- 
acter of  the  defect,  to  show  that  others  h^d  stepped  into  the  same 
hole  prior  to  the  accident  to  plaintiff.  So  held  in  Lombar  v.  Village 
of  East  Tawas,  86  Mich.  14,  48  N.  W.  947. 

Narrow  Escapes  of  Others  at  Same  Crossing. — In  an  action  for  the 
death  of  a  person,  struck  by  a  train  at  ^  grade  crossing,  it  is  com- 
petent to  show  by  witnesses,  who  are  familiar  with  the  locality,  the 
narrow  escapes  they  have  had  at  the  same  crossing,  in  connection 
with  descriptions  of  the  locality,  for  the  purpose  of  showing  the 
nature  of  the  crossing  and  the  difficulties  of  travelers  in  passing  over 
it.  So  held  in  Chicago  &  N.  W.  Ry.  Co.  v,  Netolicky,  67  Fed.  Rep. 
665,  14  C.  C  A.  615,  32  U.  S.  App.  406. 

Trains  Frequently  Passing  witiiout  Setting  Fire  to  Cottcm. — Evi- 
dence that  defendant's  trains  frequently  passed  cotton  in  open  cars 
near  the  track  without  setting  it  on  fire  was  admissible  as  bearing  on 
the  question  whether  or  not  plaintiff  was  negligent  in  placing  his 
cotton  near  the  railroad  track.  So  held  in  Bennett  &  Lovell  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Tex^s,  11  Tex.  Civ.  App.  423,  32  S.  W.  834. 

Sufficiency  or  Safety  of  Instrumentality  —  Cause  of  Accident  — 
Similar  Accidents  from  Same  Cause. — In  Morse  v.  Minneapolis  &  St. 
Louis  Ry.  Co.,  30  Minn.  465,  16  N.  W.  358,  it  is  held  that  where  the 
sufficiency  or  safety  of  the  instrument  which  is  claimed  to  have  caused 
the  accident  complained  of  is  in  issue,  evidence  of  similar  accidents 
from  the  same  cause  is  admissible,  to  show  the  condition  of  the  in- 
strument, and  that  the  common  cause  of  the  accident  was  a  dangerous 
thing.  See  also,  Clapp  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  36  Minn. 
6,  29  N.  W.  340. 

Cellar  Door  on  Sidewalk — Previous  Accidents  to  Other  Children 
from  Such  Openings. — In  an  action  against  a  city  for  injuries  result- 
ing from  falling  into  a  cellar  door  on  one  of  its  sidewalks,  where  the 
•question  is  whether  the  system  adopted  by  the  city  in  regard  to 
allowing  cellars  on  its  sidewalks  w^s  reasonably  calculated  to  insure 
the  safety  of  pedestrians,  evidence  that  children  upon  different  occa- 
sions had  previously  fallen  into  such  opening  was  admissible.  So  held 
in  Augusta  v.  Hafers,  61  Ga.  48. 

Defect  in  Highway — Effect  of  Alleged  Defect  on  Other  Vehicles.— 
In  an  action  against  a  municipality  for  injuries  resulting  from  a  defect 
in  a  highway,  evidence  is  admissible  to  show  the  effect  of  the  alleged 
defect  on  carriages  driven  by  other  persons  than  plaintiff  as  having 
a  tendency  to  show  negligence  or  the  absence  of  negligence  on  the 
part  of  defendant.  And  such  evidence  is  competent  whether  such 
vehicles  are  like  thqt  driven  by  plaintiff,  or  not,  and  notwithstanding 
no  evidence  be  given  as  to  the  rate  of  speed  or  degree  of  care  with 
which  they  were  driven.  So  held  in  Kent  v.  Town  of  Lincoln,  32 
Vt.  591. 

Similar  Accidents  at  Street  Crossing. — In  an  action  for  personal 
injuries  from  a  fall  caused  by  an  alleged  defect  in  a  street  crossing, 
evidence  of  similar  accidents  at  such  crossing  was  admissible  ^s  tend- 
ing to  show  its  dangerous  condition.  So  held  in  Junction  City  v. 
Blades,  1   Kan.  App.  85,  41   Pac.  677. 

Escape  of  Electricity — Blisters  on  Railings  of  All  the  Cars. — It  is 
proper  on  cross-examination  to  ask  a  witness,  who  had  testified  in 
chief,  that  electricity  could  not  be  transmitted  to  a  cqr  in  quantity 
sufficient  to  cause  injury,  whether  all  the  cars  on  the  line  did  not 
have  on  the  metal  railings  around  the  ends  thereof  blisters  caused  by 
the  leakage  and  escape  of  electricity.  So  held  in  Denver  Tramway 
Co.  V.  Reid,  4  Colo.  App.  53. 

Fall  upon  Sidewalk — Other  Accidents  Not  at  Precise  Spot. — In  an 
action    for    injuries    from    a    fall    upon   a    defective   sidewalk,    where 
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it  appears  that  the  walk  adjacent  to  a  lot  is  built  of  unsuitable  material 
and  defectively  constructed,  evidence  is  admissible  to  show  that 
other  accidents  have  happened  on  the  part  of  the  walk  so  constructed, 
aUhough  they  did  not  occur  at  the  precise  spot  where  plaintiff  fell, 
as  sr.ch  evidence  would  tend  to  prove  the  existence  of  a  defect  in  the 
precise  spot  where  the  fall  occurred.  So  held  in  City  of  Topeka  v. 
Sherwood,  39  Kan.  690,  18  Pac.  933. 

Persons  Seen  to  Stumble  at  Same  Part  of  Sidewalk. — In  ^n  action 
for  personal  injuries  from  a  defective  sidewalk,  evidence  was 
admissible  to  show  that  persons  were  seen  to  stumble  at  the  defective 
part  of  the  walk,  and  that  one  person  was  seen  to  stop  and  push  the 
broken  board  down  with  his  cane,  before  the  accident  to  plaintiff, 
as  tending  to  show  the  condition  of  the  walk  at  the  time  of  such 
accident,  in  connection  with  other  evidence  showing  that  there  has 
been  no  substantial  change  in  the  walk  in  the  meantime.  So  held  in 
Hunt  V.  City  of  Dubuque,  96  Iowa  314,  65  N.  W.  319. 

Defective  Sidewalk — Fall  of  Another  Person  at  About  Same  Time 
and  Place. — In  an  action  against  a  city  for  personal  injuries  alleged 
to  have  been  caused  by  a  defective  sidewalk,  testimony  of  a  witness 
that  he  fell  about  the  same  time  and  place  is  admissible,  as  being 
relevant  to  the  question  whether  the  sidewalk  was  in  safe  and  proper 
condition  at  the  time  and  place  of  the  accident  to  plaintiff.  So  held 
in  City  of  Birmingham  v.  Starr,  112  Ala.  98.  20  So.  424. 

Building  Material  in  Street — Person  Thrown  from  Vehicle  on  Pre- 
ce^icg  Night. — In  an  action  for  personal  injuries  resulting  from 
plaintiff's  vehicle  running  into  building  material  piled  and  left  un- 
guarded in  a  street,  at  night,  evidence  was  admissible  to  show  that 
the  night  before  the  accident  to  plaintiff  the  witness  drove  a  wagon 
over  the  pile  of  materials  and  one  of  his  passengers  was  thrown  out. 
So  held  in  Magee  v.  City  of  Troy,  48  Hun  (N.  Y.  Supr.  Ct.)  383,  1 
X.  Y.  Supp.  24. 

Existence  of  Obstruction — Similar  Object  at  Another  Place. — Evi- 
dence of  the  existence  of  an  obstruction  in  a  highway  at  one  point 
is  evidence  that  a  similar  object  may  constitute  an  obstruction  at 
another  point.    So  held  in  Plummer  v.  Ossipee,  59  N.  H.  55. 

Injury  to  Operator  of  Machine-;-Prior  Accident  to  Another  Opera- 
tor.— In  an  action  for  personal  injuries  to  the  operator  of  a  machine 
alleged  to  have  been  caused  by  its  defective  condition,  evidence  was 
admissible  to  show  that  another  operator  of  the  machine,  about  three 
months  before  the  accident  to  plaintiff,  had  sustained  an  injury  from 
the  same  cause,  as  such  evidence  tended  to  show  the  condition  of 
the  machine  at  the  time  of  plaintiff's  accident,  and  defendant's  knowl- 
edge of  it,  it  appearing  that  defendant  had  been  informed  of  the 
prior  accident.  So  held  in  McCarragher  v.  Rogers,  120  N.  Y.  526,  24 
N.  E.  812. 

Destruction  of  Other  Trees  by  Gas  from  Same  Pipe. — Where  it  is 
an  issue  whether  gas  permeating  the  soil  would  have  the  effect  to 
kill  the  roots  of  trees;  evidence  is  admissible  to  show  that  other  trees 
than  the  ones  in  question  were  destroyed  or  damaged  by  gas  escaping 
from  the  pipe  complained  of.  So  held  in  Rockford  Gas  Light  & 
Coke  Co.  V.  Ernst,  68  III.  App.  300. 

Escape  of  Gas  from  Main-^-Subsequent  Illness  of  Other  Inmates 
of  House. — In  an  action  for  injury  to  plaintiff's  health  from  the  escape 
of  gras  from  a  pipe  main,  evidence  is  admissible  to  show  that  all  the 
other  persons  living  in  the  same  house,  who  had  been  in  good  health 
before  the  alleged  injury  to  plaintiff,  afterwards  became  ill,  as  tend- 
ing to  show  the  effect  of  the  gas  upon  others  who  inhaled  it  at  the 
*^me  time  with  plaintiff,  and  consequently  the  cause  of  plaintiff's 
bad  health.    So  held  in  Hunt  v.  Lowell  Gas  Light  Co..  90  Mass.  169. 

Destruction  of  Trees  —  Escape  of  Gas  —  Other  Trees  Similarity 
Affected. — In  an  action  against  a  gas  company  for  the  destruction  of 
«hade  trees,  evidence  tending  to  show  that  trees  in  the  immediate 
vicinity  upon  the  same  street,  although  at  a  point  beyond  plaintiff's 
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premises,  were  similarly  and  at  the  same  time  affected,  was  admis- 
sible upon  the  issue  whether  escaping  gas  would  account  for  the 
injury  to  plaintiff's  trees.  So  held  in  Evans  v.  Keystone  Gas  Co.,  148 
N.  Y.  112,  42  N.  E.  613. 

Lead  Poisoning  from  Material  in  Mill — ^Prior  and  Subsequent  Illness 
of  Other  Employees. — On  the  issue  whether  the  illness  of  plaintiff 
was  caused  by  lead  poisoning  from  inhaling  dust  containing  white 
lead,  coming  from  the  rubber  thread  on  which  he  worked  in  defend- 
ant's mill,  evidence  is  admissible  to  show  that  other  persons,  some 
of  whom  worked  at  the  same  time  in  the  s^me  room  with  plaintiff 
under  similar  conditions,  and  some  of  whom  had  worked  there  under 
similar  conditions  a  few  months  before  and  a  few  months  after  him, 
were  ill  from  lead  poisoning;  that  a  former  employee,  after  working 
at  the  mill  for  about  four  months,  a  short  time  before  plaintiff  was 
there,  was  ill  and  had  the  same  symptoms;  and  that  a  physician,  at 
a  time  which  he  could  not  fix  exactly,  had  a  number  of  like  cases  in 
patients  coming  from  the  same  room  of  the  mill,  as  such  evidence 
tended  to  show  that  there  was  a  negligent  exposure  in  defendants' 
mill  which  caused  plaintiff's  illness.  So  held  in  Shea  v,  Glendale 
Elastic  Fabrics  Co.,  162  Mass.  463,  38  N.  E.  1123. 

Injury  to  Plants — Gas  from  Same  Sewers  in  Other  Greenhouses. — 
In  an  action  for  damage  to  plants  in  plaintifFs  greenhouse,  caused 
by  gas  escaping  from  the  mains  of  a  gas  company,  evidence  of  the 
presence  of  gas  in  other  greenhouses  connected  with  the  same 
sewers  was  admissible.  So  held  in  Butcher  v.  Providence  Gas  Co., 
12  R.  I.  148. 

Stock  Crossing  Similar  Cattle  Guard. — In  an  action  for  damages 
inflicted  by  running  a  train  against  horses,  which,  it  was  claimed,  got 
upon  the  track  over  an  insufficient  cattle  guard,  evidence  that  cattle 
and  colts  had  been  seen  to  cross  another  cattle  guard  on  defendant's 
road;  in  the  vicinity  of  the  one  complained  of,  was  properly  admitted, 
evidence  having  been  introduced  to  prove  the  guards  were  alike,  and 
one  of  defendant's  witnesses  having  testified  that  the  guard  com- 
plained of  was  the  best  known,  and  was  in  general  use,  but  that  if 
cattle  and  colts  could  freely  cross  it,  it  was  insufficient.  So  held  in 
Lake  Erie  &  W.  R.  Co.  v.  Helmericks,  38  111.  App.  141. 

And  in  Chicago  &  N.  W.  Ry.  Co.  v.  Hart,  22  111.  App.  207,  an  action 
for  the  value  of  a  colt  killed  by  defendants'  train,  it  was  held  that 
evidence  of  the  previous  conduct  of  domestic  animals  in  regard  to  a 
certain  cattle  guard,  which  tended  to  show  a  defective  construction 
of  the  wire  fence  on  one  side  of  it,  was  properly  admitted.  In  this 
case  the  court,  in  reference  to  this  evidence,  said:  **A  fact  that 
illustrates,  by  experiment,  the  condition  of  the  subject  matter  of  the 
issue  in  controversy  is  not  collateral  to  that  issue,  but  is  direct  evi- 
dence bearing  upon  it." 

Other  Horses  Frightened  by  Heaping  Steam. — Evidence  that  other 
horses  were  frightened  by  the  noise  made  by  steam  escaping  from  a 
locomotive  was  competent  on  the  question  whether  such  noise  was 
likely  to  frighten  horses.  So  held  in  Gordon  v.  Boston  &  Maine  Rail- 
road, 58  N.  H.  396. 

Other  Horses  Frightened  at  Flag  Across  Street — Public  Nuisance. 
— In  an  action  for  injuries  to  plaintiff  and  his  team  caused  by  his 
horse  becoming  frightened  at  a  flag  suspended  across  a  street,  it 
was  competent  to  show  that  ordinary  safe  and  gentle  horses  had 
been  frightened  at  the  flag  on  other  occasions,  for  the  purpose  of 
showing  th2it  the  flag  was  an  object  likely  to  frighten  horses,  and, 
therefore,  a  public  nuisance;  the  principle,  that  the  mere  fact  that  a 
collateral  issue  may  be  raised,  is  not  of  itself  sufficient  to  warrant 
the  exclusion  of  evidence  which  bears  upon  the  issue  on  trial,  being 
applicable.    So  held  in  Bemis  v.  Temple,  162  Mass.  342,  38  N.  E.  970. 

Other  Horses  Frightened  at  Same  Obstruction  in  Highway.— In  an 
action  for  personal  injuries  resulting  from  plaintiff's  horse  becoming 
frightened  through  the  alleged  negligence  of  the  defendant  in  obstruct- 
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ing  a  highway  with  a  pile  of  stones,  evidence  that  other  horses  had 
been  frightened  by  the  same  stones  at  about  the  time  of  the  accident 
to  plaintiff  was  competent,  as  bearing  on  the  question  whether  or 
not  the  stones  were  calculated  to  frighten  horses.  So  held  in  Wilson 
r.  Town  of  Spafford,  10  N.  Y.  Supp.  649,  57  Hun  589. 

Other  Horses  Frightened  by  Same  Pile  of  Stones. — On  the  issue 
whether  a  pile  of  stones  was  calculated  to  frighten  horses,  evidence 
was  admissible  to  show  that  other  horses  than  plaintiff's,  of  ordinary 
gentleness,  were  frightened  by  it.  So  held  in  Eggleston  v.  Columbia 
Turnpike  Road,  18  Hun  (N.  Y.  Supr.  Ct.)   146. 

Other  Horses  Frightened  in  Passing  Mill. — In  House  v.  Metcalf,  27 
Conn.  630,  it  is  held  that  evidence  was  admissible  of  other  instances 
in  which  horses  were  frightened  in  passing  a  mill,  for  the  purpose  of 
showing  that  its  wheel  was  such  an  object  as  would  naturally  frighten 
horses,  and  therefore  a  nuisance. 

Horse  Frightened  by  Steam  Escaping  from  Mill — Other  Horses 
Frightened — Distinguished  from  Accidents  from  Defects  in  High- 
ways.— In  an  action  for  personal  injuries,  alleged  to  have  been  caused 
by  plaintiff's  horse  taking  fright  at  steam  escaping  from  defendant's 
mill,  evidence  was  admissible  to  prove  that  other  horses,  ordinarily 
^aie.  were  driven  by  the  mill  on  other  occasions,  a  short  time  before 
and  after  the  accident  to  plaintiff,  when  the  construction  and  opersi- 
lion  of  the  mill  was  the  same  as  when  plaintiff  was  injured,  were 
frightened  by  it,  the  issue  being  whether  the  mill  as  constructed  and 
used,  with  the  steam  escaping  into  the  highway,  was  a  nuisance 
to  the  public.  So  held  in  Crocker  v.  McGregor,  76  Me.  282.  In 
this  case  it  is  said  in  the  opinion:  "Its  effect  on  horses  was  not 
dependent  upon  the  acts  of  men,  which  may  be  the  result  of  in- 
capacity or  negligence,  but  was  caused  by  action  of  the  inanimate 
thing  upon  an  animal  acting  from  instinct.  It  was  not  to  show  that 
other  parties  were  injured  at  the  same  pUce  by  the  same  cause, 
and  is,  therefore,  distinguished  from  cases  against  towns  for  injuries 
frr.m  defects  in  a  highway,  which  this  court  has  held  that  evidence 
of  accidents  to  others  at  the  same  place  is  inadmissible,  because  it 
raised  too  many  collateral  issues.  Here  the  only  issue  is  the  effect 
of  the  sight  and  sound  of  the  steam  upon  ordinary  horses,  as  tend- 
ing to  show  that  travel  over  the  way  was  thereby  rendered  dangerous. 
Hill  V.  P.  &  R.  Railroad  Co.,  55  Maine  439;  Burbank  v.  Bethel  Steam 
Mill  Co.,  75  Maine  373.  We  think  the  competency  of  the  evidence 
rests  upon  the  same  principle  as  evidence,  in  actions  against  railroad 
corporations  for  damages  by  fire,  alleged  to  have  been  set  by  coals 
or  sparks  from  a  passing  locomotive,  that  the  same  locomotive,  or 
others  similarly  constructed  and  used,  have  emitted  sparks  and  coals, 
and  set  fire  qt  other  places  and  other  occasions.  It  tends  to  show 
the  capacity  of  the  inanimate  thing  to  do  the  mischief  complained  of. 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454. 

Horse  Frightened  by  Cars  Standing  on  Highway — Similar  Accidents 
on  Other  Occasions. — But  in  an  action  for  injury  to  plaintiff's  horse, 
trightened  at  cars  negligently  permitted  to  stand  upon  a  highws^y, 
evidence  of  similar  occurrences  on  other  occasions  is  not  admissible, 
to  raise  a  presumption  that  the  accident  in  question  happened,  or  that 
the  place  was  defective  or  dangerous,  or  that  the  situation  was  of 
^uch  character  that  the  accident  resulting  in  the  injury  for  which 
damages  are  claimed,  might  have  taken  place.  So  held  in  Cleveland, 
C.  C.  &  I.  Ry.  Co.  V.  Wynant,  114  Ind.  525,  17  N.  E.  118. 

Impurities  Thrown  from  Mill  —  Injuries  to  Other  Buildings  in 
Vicinity. — In  Cooper  v.  Randall,  59  111.  317,  an  action  for  injury  to  a 
nouse  by  the  erection  of  a  mill,  by  which  dust,  dirt  and  other  impuri- 
ties were  thrown  in  and  upon  the  house,  it  was  error  to  exclude 
evidence  that  such  impurities  were  thrown  in  ^nd  upon  other  build- 
ings in  the  vicinity  of  plaintiff's  house,  as  it  would  tend  to  show  that 
the  mill  was  capable  of  inflicting  the  injury  complained  of,  and 
justify  the  inference  that  if  other  buildings  similarly  situated  were 
thus  affected,  the  same  would  be  true  as  to  plaintiff's  premises. 
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Roots  Projecting  Above  Sidewalk — ^Another  Person  Tripped  Up 
Some  Days  Before. — In  an  action  against  a  city  for  personal  injuries 
sustained  by  plaintiff  by  reason  of  tree  roots  having  been  negligently 
left  projecting  above  a  sidewalk,  in  which  roots  her  foot  was  caught, 
evidence  was  admissible  to  show  that  another  person  was  tripped 
up,  some  days  before,  by  the  same  roots.  So  held  in  Gilmer  v. 
Atlanta,   77   Ga.   688. 

Injury  to  Alighting  Passenger — Frequent  Failures  to  Stop  Trains 
Long  Enough  at  Same  Depot — Rebuttal. — In  an  action  for  personal 
injuries  sustained  by  a  passenger  from  alleged  negligence  in  not 
stopping  his  car  at  the  depot  for  a  sufficient  time  to  allow  him  to 
alight  in  safety,  where  the  defense  h^d  proved  that  on  the  occasion 
of  the  injury  the  train  was  stopped  as  long  or  longer  than  usual,  it 
was  not  irrelevant  or  erroneous  to  allow  the  plaintiff  to  prove  that 
at  about  the  time  of  the  accident  to  him  the  trains  of  defendant  fre- 
quently passed  that  depot  without  stopping  a  sufficient  length  of 
time  to  enable  passengers  to  leave  the  train.  So  held  in  Gulf,  Colo. 
&  Santa  Fe  Ry.  Co.  v.  Rowland,  82  Tex.  166,  18  S.  W.  96. 

Competency  of  Car  Inspector — Subsequent  Failure  to  Inspect — 
Rebuttal.— In  Cunningham  v.  Railway  Co.,  88  Tex.  534,  31  S.  W.  629, 
the  question  was  as  to  the  competency  of  one  Rownie  as  an  inspector 
of  car  wheels,  and  as  to  his  failure  to  inspect  a  wheel.  He  testified 
that  he  knew  that  he  h^d  inspected  the  wheel  on  the  day  in  question^ 
because  it  was  his  habit  to  inspect  that  car  every  day  that  it  was  in 
Llano.  Evidence  was  offered  to  show  that  on  several  days  shortly 
after  the  accident  he  had  failed  to  make  ^n  inspection.  It  was  held 
that  such  evidence  was  admissible.  In  this  case  it  is  said  in  the  opinion: 
"If  Rownie  was  an  inattentive  or  thoughtless  person,  such  mental 
quality  was  a  relevant  point  upon  the  issue  as  to  whether  he  probably 
inspected  the  cars  on  the  particular  morning  of  the  accident;  and  this 
is  particularly  true,  since  his  testimony  disclosed  that  one  of  his 
reasons  for  knowing  that  he  inspected  the  wheel  was  the  fact  that  he 
invariably  performed  that  duty  before  the  car  left  Llano.  Thus,  it 
seems  that  frequent  failures  to  perform  this  duty  at  different  times 
would  be  competent  evidence,  tending  to  prove  his  mental  condition, 
and  we  see.no  reason  why  such  omissions  subsequent  to  the  time 
of  the  accident  would  be  less  competent  than  similar  omissions  prior 
to  the  time  of  the  accident." 

Stage  Turned  over  on  Other  Occasions  by  Same  Driver — Cross- 
Examination. — In  Higley  v.  Gilmer,  3  Mont.  90,  an  action  for  injury 
to  a  stage  passenger  from  the  upsetting  of  the  vehicle,  it  is  said 
in  the  opinion:  "The  bringing  out  on  cross-examination  the  fact  that 
this  driver  h^d  had  coaches  he  was  driving  before  turned  over  by 
him,  and  all  of  the  circumstances  connected  with  such  accidents  was 
proper,  as  the  witness  had  testified  in  chief  that  this  driver  was  a 
good  and  skillful  one.  Anything  that  would  show  that  he  was  not 
was  proper  on  cross-examination.  The  turning  over  of  coaches  even 
in  this  mountainous  country,  where  the  roads  ^re  poor  and  dangerous, 
is  not  frequent  when  the  driver  is  good  and  competent  and  appreciates 
the  responsibilities  of  his  position  and  has  a  just  pride  in  his  useful 
and  often  dangerous  and  most  arduous  avocation." 

Other  Accidents  from  Unguarded  Embankment  on  Highway — ^View 
by  Jury — ^Judicial  Discretion. — In  an  action  for  injuries  from  running 
off  an  unguarded  embankment  on  a  highway,  evidence  of  similar 
accidents  from  the  same  cause  both  before  and  after  the  accident  to 
olaintiff,  was  admissible,  as  bearing  on  the  questions  of  plaintiff's 
negligence  i^nd  the  dangerous  condition  of  the  highway,  although 
the  jury  had  a  view  of  the  locus  in  quo,  and  it  was  conceded  that  its 
condition  throughout  the  entire  period  covered  by  the  evidence  had 
been  the  same  as  it  was  at  the  time  of  such  view.  But  the  exclusion 
of  such  evidence,  as  a  matter  of  judicial  discretion,  presented  no  error. 
So  held  in  Cook  v.  New  Durham,  64  N.  H.  419,  13  Atl.  650. 

Similar  Freight  Usually  Arriving  in  Damaged  Condition  at  Same 
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Port.— In  an  action  against  the  carrier  for  injuries  to  goods  shipped 
by  sea,  the  fact  that  similar  goods,  shipped  by  sea  to  the  port  of 
delivery,  usually  arrived  in  a  damaged  condition,  is  admissible  as 
tending  to  show  that  the  injuries  complained  of  were  not  the  result 
oi  negligence.     So  held  in  Steele  v.  Townsend,  37  Ala.  247. 

8.   Limitations  of  and  Excq;»tion8  to  Rule. 

Other  Boys  Injured  by  Similar  Machines  in  Same  Shop. — In  an 

action  for  injury  to  an  employee  through  an  alleged  defect  in  a  ma- 
chine which  he  was  operating,  evidence  that  other  boys  had. been 
injured  by  similar  machines  in  the  same  shop  should  not  be  con- 
sidered, the  questions  of  contributory  negligence  and  assumption 
uf  risk  being  involved.  So  held  in  Kolb  v.  Chicago  Stamping  Co.,  33 
111.  App.  488. 

Injury  to  Employee  —  Other  Engines  Started  without  Human 
Agency — ^Absence  of  Defects. — In  an  action  for  injury  to  4  railroad 
employee,  where  the  negligence  alleged  was  the  defective  condition 
of  a  locomotive,  which  caused  it  to  move  when  left  standing  with  the 
thottle  closed  and  the  brake  set,  and  thereby  caused  the  injury  com- 
plained of,  it  was  inadmissible  to  show  in  defence  that  other  engines, 
when  steamed  up,  had  moved  without  human  agency,  independently 
oi  any  discoverable  defect.  So  held  in  Hurd  v.  Union  Pac.  Ry.  Co., 
8  Utah  241,  30  Pac.  892. 

Defect  in  Icy  Sidewalk — Similar  Accidents  at  Same  Place. — In  an 
action  for  personal  injuries  from  an  alleged  defect  in  a  sidewalk,  on 
account  of  the  slippery  condition  of  the  walk  from  ice,  evidence  of 
similar  accidents  at  the  s^me  place,  is  inadmissible  for  the  purpose 
of  showing  that  there  was  a  defect  in  the  sidewalk.  So  held  in 
Hubbard  v.  City  of  Concord,  35  N.  H.  52. 

Whether  Stone  a  Defect  in  Traveled  Part  of  Highway  —  Other 
Vehicles  Driven  against  It. — On  the  issue  whether  a  stone  which 
caused  the  overturning  of  plaintiff's  cutter  was  in  the  traveled  part 
of  Si  highway  and  constituted  a  defect  therein,  evidence  that  similar 
accidents  had  happened  at  about  the  same  time  to  other  persons  who 
druve  against  the  stone,  is  not  admissible.  So  held  in  Phillips  v. 
TowTi  of  Willow,  70  Wis.  6,  34  N.  W.  731. 

Sunilar  Accident  from  Defect  in  Highway — Existence  of  Defect. — 
In  an  action  for  personal  injuries  from  an  alleged  defect  in  a  highway, 
evidence  of  a  similar  accident,  at  or  near  the  same  place,  and  from 
the  same  alleged  defect,  is  not  admissible  for  the  purpose  of  proving 
the  existence  of  such  defect.  So  held  in  Collins  v.  Inhabitants  of 
Dorchester,  60  Mass.  369.  See  also,  Marinda  v.  Inhabitants  of  Brad- 
ford. 110  Mass.  505. 

Plank  at  End  of  Bridge— Whether  Way  Rendered  Unsafe.-— On 
the  issue  as  to  the  position  of  4  plank  at  the  end  of  a  bridge,  and 
whether  it  rendered  the  way  unsafe  for  travelers,  evidence  that  other 
persons  with  their  vehicles  had  received  injuries  at  the  place  of  the 
alleged  defect  is  not  admissible.  So  held  in  Bremmer  v.  Inhabitants 
of  Newcastle,  83  Me.  415,  22  Atl.  382. 

I>efect  in  IXighway — Similar  Accident  to  Another  without  Contribu- 
tory Negligence. — In  an  action  for  injuries  from  an  alleged  defect  in 
a  highwj^y,  evidence  is  not  admissible,  for  the  purpose  of  showing 
its  existence,  to  prove  that  another  person,  prior  to  the  injury  com- 
plained of,  met  with  a  similar  accident  at  or  near  the  same  place,  and 
from  the  same  defect,  without  any  contributory  negligence  on  his 
part    So  held  in  Collins  v.  Inhabitants  of  Dorchester,  60  Mass.  369. 

Other  Persons  Passing  by  Defect  in  Sidewalk  in  Safety,  on  Same 
Day.— In  an  action  against  a  city  for  personal  injuries  caused  by  a 
defect  in  a  sidewalk,  evidence  that  other  persons  safely  passed  by 
the  defect,  on  the  same  day  the  injury  complained  of  was  inflicted, 
is  not  admissible  as  a  fact  tending  to  show  that  plaintiff  knew  of  the 
presence  of  the  defect,  or  failed  to  exercise  ordinary  care  to  avoid 
injury;  the  facts  thus  sought  to  be  proved  being  entirely  collateral 
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to   the   issue   before   the   jury.     So   held   m   City   of   Birmingham    T'- 
Tayloe,  105  Ala.   170,  16  So.  576. 

Others  Passing  Obstruction  on  Sidewalk  without  Harm. — In  Calkins 
V.  City  of  Hartford,  33  Conn.  57,  an  action  for  personal  injuries 
from  an  obstruction  upon  a  sidewsilk,  it  is  held  that  if  the  obstacle 
was  of  such  nature  that  the  attention  of  all  who  passed  that  way 
would  naturally  be  drawn  to  it,  and  their  experience  of  its  effect  in 
obstructing  travel  was  substantially  the  same,  evidence  that  others 
p^sssed  it  without  harm,  when  it  was  in  the  same  condition  as  at 
the  time  when  plaintiff  was  injured,  would  be  admissible  to  shoiw 
that  it  was  not  dangerous  to  one  using  ordinary  care. 

Numerous  Persons  Passing  over  Walk  in  Safety  on  Same  Night. — 
In  Town  of  Fairburg  v.  Rogers,  2  111.  App.  96.  it  is  held  that  the  fact 
that  numerous  persons  passed  over  the  walk  the  night  of  the  accident, 
at  the  point  where  plaintiff  was  injured,  without  perceiving  any 
difficulty  in  the  passage,  or  danger  of  mishap,  would  be  a  proper  cir- 
cumstance for  the  'jury  to  consider  in  determining  whether  plaintiff 
used  ordinary  care  for  his  own  safety.  In  this  case  it  is  said  in  the 
opinion:  "If,  as  was  said  in  the  case  of  C.  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  58  111.  272,  the  fact  that  other  persons  previous  to  the  one 
for  which  suit  was  brought,  were  injured  by  the  mail  catcher  'had 
the  force  of  direct  testimony  to  produce  conviction  that  it  was  placed 
in  dangerous  proximity  to  the  railroad,'  the  converse  of  that  proposi- 
tion must  also  be  a  correct  rule  to  be  guided  by." 

Numerous  Persons  Passing  over  Alleged  Defective  Sidewalk  with- 
out Difficulty  of  Danger. — In  an  action  for  personal  injuries  from  an 
alleged  defect  in  a  sidewalk,  it  is  held  that  if  numerous  persons 
passed  over  the  walk  the  night  of  the  accident,  without  perceiving^ 
any  difficulty  in  the  passage  or  danger  of  accident,  such  fact  would 
be  a  proper  circumstance  for  the  jury  to  consider  in  determining- 
whether  plaintiff  used  ordinary  care  to  avoid  being  injured.  So  held 
in  Town  of  Fairburg  v.  Rogers,  2  111.  App.  96. 

G.    OTHER  FIRES  SET  BY   LOCOMOTIVES. 

We  have  incidentally  collected  a  few  authorities  on  this  question, 
but  for  a  more  exhaustive  note  on  this  branch  of  the  subject,  see  3 
R.  R.  R.  337,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  337. 

1.    Statements  and  Illustrations  of  Prevailing  Doctrine. 

As  said  in  Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan.  354:  "The 
engines  are  all  alike  to  him  (the  plaintiff).  He  does  not  know  them 
apart,  nor  does  he  know  when  any  particular  engine  is  used,  or  who 
manages  it,  and,  when  it  passes  at  the  rate  of  fifteen  or  twenty  miles 
an  hour,  he  could  not  see  enough  of  it  to  afterwards  identify  it. 
What  the  engine  is,  and  how  it  is  managed  is  peculiarly  within  the 
knowledge  of  the  company." 

Thomson  on  Negligence. — In  Thomson  on  Negligence,  p.  159,  the 
quthor  says:  "The  business  of  running  railroad  trains  suggests  a 
unity  of  management  and  a  general  similarity  in  the  construction 
of  the  engines.  For  this  reason,  and  on  account  of  the  difficulty  of 
proving  negligence  in  these  cases,  as  before  pointed  out,  the  admis- 
sion of  evidence  of  other  and  alleged  distinct  fires  from  the  one  al- 
leged to  have  caused  the  injury  is  permitted.  This  rule  is  adopted 
in  England,  and  prevails  in  all  the  states,  with  one  or  possibly  two 
exceptions.  More  particularly,  it  may  be  stated  as  follows:  That 
in  actions  for  damages  caused  by  the  negligent  escape  of  fire  from 
locomotive  engines,  it  is  competent  for  the  plaintiff  to  show  that, 
about  the  time  the  fire  in  question  happened,  the  trains  the  company 
were  running  past  the  location  of  the  fire  were  so  managed  in  re- 
spect to  their  furnances  as  to  be  likely  to  set  on  fire  objects  in  the 
position  of  the  property  burned,  or  to  show  the  emission  of  sparks 
or  ignited  matter  from  other  engines  of  the  defendant  passing  the 
spot  upon  other  occasions,  either  before  or  after  the  damage  occurred. 
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without  showing  that  they  were  under  the  charge  of  the  same 
dnver  or  were  of  the  construction  as  the  one  occasioning  the  dam- 
ages. Evidence  of  this  character  is  admitted  for  two  purposes: 
First,  to  show  the  cause  of  the  injury,  second,  to  show  negligence 
in  the  construction  or  working  of  the  particular  engine  which  caused 
the  damage." 

Sparks  and  Coals  Frequently  Dropped  by  Locomotives — Shearman 
ft  Redfield  on  Nej^gence. — In  Shearman  &  Redfield  on  Negligence, 
491,  it  is  said:  "Evidence  that  sparks  and  burning  coals  were  fre- 
quently dropped  by  engines,  passing  on  the  same  road  upon  previous 
r^casions,  is  relevant  and  competent  to  show  habitual  negligence, 
2nd  make  it  probable  that  the  plaintiff's  injury  proceeded  from  the 
sanie  quarter." 

Probable  Cause  of  the  Fire — Other  Fires  Set  by  Defendant's  Loco- 
motives.— Evidence  that  certain  fires  were  set  by  defendant's  loco- 
rrotives  is  admissible  as  tending  to  show  that  another  fire  could  have 
been  and  probably  was  started  by  one  of  defendant's  engines.  So  held 
:n  Smith  v.  Boston  &  Maine  Railroad,  63  N.  H.  25. 

Pxior  and  Subsequent  Fires  Set  by  Locomotives  in  Immediate 
Vidnity. — In  an  action  for  the  destruction  of  hay  and  grass  by  fire 
crmmunicated  from  defendant's  locomotives,  it  is  competent  to  show 
iht.  both  before  and  after  the  injury  complained  of,  defendant's 
engines  had  set  fire  to  grass  and  other  combustible  matter  in  the 
immediate  vicinity  of  plaintiff's  premises,  and  similarly  situated.  So 
held  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  54  Fed.  Rep.  474. 

Prior  and  Subsequent  Fires  at  Other  Points. — In  an  action  for  the 
destniction  of  wood  piled  along  defendant's  railroad,  by  fire  claimed 
to  have  been  communicated  by  a  locomotive,  evidence  of  other  fires 
Lt  other  points  on  the  road,  and  at  other  time,  both  before  and  after 
ihe  destruction  of  the  wood,  though  set  by  other  locomotives,  was 
admissible  as  tending  to  show  the  possibility,  ^nd  consequent  prob- 
ability, that  a  locomotive  caused  the  fire,  and  to  show  a  negligent 
K'bit  of  the  officers  and  agents  of  the  railroad  company.  So  held 
ir.  Northern  Pac.  R.  Co.  v,  Lewis  (C.  C.  A.),  51  Fed.  Rep.  658. 

Locomotive  Not  Identified— Other  Fires  Set  by  Locomotives  About 
Same  Time  and  in  Same  Vicinity. — In  an  action  for  the  destruction 
<■?  property  by  fire  alleged  to  have  been  set  by  one  of  defendant's 
I'  comotives,  where  it  does  not  appear  from-  the  record  that  plaintiff 
had  been  able  to  identify  the  locomotive  from  which  the  fire  was 
ccramunicated,  it  must  be  held  on  appeal  that  it  was  proper  to  per- 
mit him  to  introduce  evidence  to  prove  that  fires  were  set  by  defend- 
snts  locomotives  at  different  times  about  the  same  time  and  vicinity 
that  plaintiff's  property  was  burnt.  So  held  in  Thatcher  v.  Maine 
Cent.  R.   Co.,   85    Me.    502,    27    Atl.    519. 

Fire  Scattered  by  En^e  or  Engines  of  Defendant  About  Same 
Time.— In  an  action  for  injury  to  property  from  fire  alleged  to  have 
been  started  by  one  of  defendant's  locomotives,  evidence  is  admis- 
>iblc  to  show  that  about  the  time  when  the  fire  complained  of  took 
p.ace  fire  wqs  scattered  by  an  engine  or  engines  of  defendant,  without 
predicating  such  engine  to  be  the  one  which  occasioned  the  injury 
t/>  plaintiff,  as  such  evidence  would  tend  to  show  the  origin  of  such- 
^re,  and  negligence  with  respect  to  the  construction  or  operation  of 
the  locomotive  causing  it.  So  held  in  Diamond  v.  Northern  Pac.  R. 
Co..  6  Mont.  580,  13  Pac.  367. 

Destruction  of  Freight  in  Possession  of  Carrier — Sparks  Thrown 
by  Other  Engines  at  Same  Point— Other  Fires  About  Same  Time.— In 
tvansville  &  Terre  Haute  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35  N.  E. 
-•'fi.  an  potion  against  a  common  carrier  for  the  destruction  of  freight 
in  its  possession  by  fire,  evidence  is  admissible,  to  show  that  other 
tnsfines  of  defendant,  passing  the  point  where  the  freight  was  de- 
stroyed, threw  sparks,  and  that  other  fires  occurred  along  or  near 
the  right  of  way,  about  the  same  time  the  loss  complained  of  occurred, 
a>  tending  to  show  the  negligent  habit  of  the  officers  and  agents  of 
aeiendant 
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Fire   Scattered   by   Defendant's   Locomotives,   at   Various    Times, 

During  Same  Summer,  at  Same  Place. — In  an  action  for  destruction 
of  property  by  fire  communicated  by  a  locomotive,  plainti£F  offered 
evidence  to  show  that,  at  various  times  during  the  same  summer 
before  the  fire  in  question  occurred,  defendant's  locomotives  scattered 
fire  when  going  past  the  property,  without  showing  that  either  of 
those  which  set  the  fire  in  question  was  among  the  number,  or  was 
simiUr  to  them  in  make,  state  of  repair,  or  management.  It  was 
held  that  the  evidence  was  admissible,  as  tending  to  prove  the 
possibility,  and  a  consequent  probability,  that  the  same*  locomotive 
caused  the  fire,  and  to  show  a  negligent  habit  of  the  officers  and 
agents  of  the  corporation.  Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.    S.   454. 

Negligence  with  Respect  to  Spark  Arreaters  —  Otber  Fires  Im- 
mediately Before  or  After. — In  an  action  for  the  destruction  of  prop- 
erty bv  fire  set  by  a  locomotive,  evidence  tending  to  show  that 
other  fires  were  caused  by  sparks  escaping  from  defendant's  engines, 
immediately  before  or  immediately  after  the  time  of  the  fire  com- 
plained of,  is  admissible  as  tending  to  show  negligence  in  the  con- 
struction or  maintenance  of  the  spark  arresters  on  defendant's 
locomotives.  So  held  in  St  Joseph  &  Denver  City  R.  Co.  v.  Chase,, 
11  Kan.  47. 

Prior  and  Subsequent  Fires. — But  in  Longabaugh  v.  Virginia  City 
&  Truckee  R.  R.  Co.,  9  Nev.  271,  it  is  held  that  evidence  of  prior  and 
subsequent  fires,  set  by  defendant's  locomotives,  near  the  time  of  the 
destriiction  of  plaintiff's  property  is  admissible  for  the  purpose  of 
showing  that  plaintiff's  loss  was  due  to  defendant's  negligence. 

Negligence  as  Cause  of  the  Fire — Numerous  Fires  Set  by  Locomo- 
tives, at  About  Same  Time,  and  in  Same  Locality. — Where  it  can  not 
be  satisfactorily  proved  that  a  certain  engine  caused  the  fire  which 
destroyed  plaintiff's  property,  evidence  is  admissible,  for  the  pur- 
pose of  proving  that  such  fire  was  the  result  of  defendant's  negligence, 
to  show  that  defendant's  locomotives  generally,  or  many  of  them,  at 
or  about  the  time  of  such  fire,  emitted  sparks  of  unusual  size  arid 
thereby  caused  numerous  fires  on  that  part  of  its  road.  So  held  in 
Henderson  v.  Philadelphia,  etc.,  R.  Co.,  144  Pa.  St.  461,  22  Atl.  851. 

Fire  from  Coals  Dropped  by  Another  Locomotive. — In  ^n  action 
for  the  destruction  of  cord-wood  by  fire  alleged  to  have  been  started 
by  one  of  defendant's  locomotives,  testimony  to  show  that  a  few 
weeks  after  such  fire  another  fire  was  caused  on  the  same  road  by 
coals  dropped  from  another  engine  of  the  same  company  was  admis- 
sible, for  the  reason  that  if  one  or  more  of  defendant's  engines  drop 
coals  or  emits  sparks  just  prior  to  or  soon  after  property  on  the  lines 
of  its  track  has  been  destroyed  by  fire  without  any  known  cause  or 
circumstance  of  suspicion  besides  such  engines,  it  becomes  incum- 
bent upon  the  railroad  company  to  show  that  it  was  not  started  by 
one  of  its  engines.  So  held  in  Longabaugh  v.  Virginia  City  & 
Truckee  R.  Co.,  9  Nev.  271. 

Other  Fires  from  Defendant's  Locomotives  within  Preceding 
Week. — In  an  action  for  the  destruction  of  wood  and  timber  by  fire, 
alleged  to  have  originated  from  one  of  defendant's  locomotives 
through  negligence  in  its  management,  evidence  is  admissible,  for  the 
purpose  of  proving  the  origin  of  the  fire,  and  negligence  in  the 
construction  and  management  of  its  engines,  that,  within  a  week 
before  the  fire  complained  of,  the  locomotives  of  defendant  in  passing 
had  scattered  large  sparks,  capable  of  setting  fire  to  combustible 
articles  along  the  road,  and  that  frequent  fires,  occasioned  by  such 
sparks,  had  been  put  out  within  that  time.  So  held  in  Annapolis  & 
Elkridge  R.  Co.  v.  Gantt,  39  Md.  115. 

Other  Fires,  from  Three  to  Six  Months  Prior,  Three  Hundred 
Yards  from  Mill. — In  Hoover  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  16 
S.  W.  480,  it  appeared  that,  a  few  moments  after  a  freight  train 
passed,  a  mill  52  feet  from  the  track  was  found  to  be  on  fire  on  the 
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outside  of  the  roof  nearest  the  railroad.  It  was  held  that  testimony 
W3S  admissible  to  show  that  on  several  occs^sions,  from  three  to  six 
Tconihs  before,  the  witness,  living  some  half  a  mile  from  the  mill, 
bad  put  out  iires  caused  by  defendant's  locomotives  on  his  land,  and 
seme  300  yards  from  the  mill,  as  such  evidence  tended  to  show  neg- 
ligent management  of  defendant's  locomotives.  Coal  v.  Railroad  Co., 
ijO  Mo.  227  (Lester  v.  Railroad  Co.,  60  Mo.  265,  overruled). 

Fires  Nineteen  BCiles  Distant — Common  Occurrence. — In  an  action 
for  the  destruction  of  plaintiff's  barn  by  a  fire  alleged  to  have  been 
started  by  one  of  defendant's  locomotives,  the  testimony  of  a  witness 
living  nineteen  miles  from  the  barn,  that  it  was  a  common  occur- 
rence for  locomotives  about  where  he  lived  to  set  fires  for  rods  from 
the  track,  was  admissible,  as  tending  to  show  the  origin  of  the  fire 
complained  of.  So  held  in  Pennsylvania  R.  Co.  v.  Stranahan,  79  Pa. 
S:.  405. 

Sabsecpsent  Fires  from  Defendant's  Locomotives — Possibility  of 
Fires  Being  Started  by  Sparks. — In  an  action  for  the  destruction  of 
plaintiffs  property  by  fire  alleged  to  have  been  communicated  from 
one  of  defendant's  locomotives,  evidence  of  subsequent  fires  originat- 
ing from  the  engines  of  defendant  is  inadmissible,  unless  the  possi- 
bility of  communicating  fire  by  sparks  from  a  locomotive  is  disputed 
by  defendant,  in  which  case  it  is  competent  only  for  the  purpose 
i  proving  such  possibility.  Smith  v.  Old  Colony  &  Newport  R.  Co., 
10  R.  I.  22. 

live  Cinders  Thrown  over  Plaintiff's  Building  on  Prior  Occasions. 
—Where  there  is  no  direct  evidence  that  the  fire  in  question  was 
communicated  from  a  locomotive,  it  may  be  shown,  as  tending  to 
show  that  fires  might  be  communicated  from  locomotives,  at  th^t 
'Stance  from  the  railroad  track,  that  upon  4  previous  occasion  live 
cinders  had  been  thrown  over  the  building  destroyed  and  set  fire 
jp«'n  the  farther  side.  So  held  in  Hoskinson  v.  Central  Vt.  R.  Co.,  66 
Vt.  618,  30  Atl.    24. 

Distance  from  Track — Sparks  Had  Started  Fires. — On  the  issue 
■jt  ihe  probability  that  plaintiff's  building  was  set  on  fire  by  a  steam 
engine,  evidence  is  admissible  to  show  the  distance  at  which  sparks 
:rom  the  engine  had  kindled  fires.  So  held  in  Hinds  v.  Barton,  25 
N'.  Y.  544. 

Sparks  and  Coals  Emitted  Farther  on  Other  Occasions. — After  evi- 
dence has  been  given  tending  to  exclude  the  probability  that  the 
fire  was  communicated  from  one  of  defendant's  locomotives,  evidence 
•i  admissible  to  show  thc^t  defendant's  engines,  when  passing  on  other 
■ccasions,  emitted  sparks  and  coals,  which  fell  farther  from  the 
track  than  the  building  destroyed.  So  held  in  Crist  v.  Erie  Ry.  Co., 
^S  N.  Y.  638. 

Sparks  Emitted  by  Defendant's  Engines  Farther  than  Burnt  Build- 
ing.--Aftcr  plaintiff  has  introduced  evidence  tending  to  exclude  the 
probability  that  the  fire  in  question  was  communicated  by  any  other 
nieans  than  sparks  from  one  of  its  locomotives,  evidence  is  admissible 
tn  show  that  engines  of  defendant,  passing  near  the  place  on  other 
"ccasions,  emitted  sparks  and  coals  which  fell  farther  from  the  track 
I'nan  the  burnt  building,  as  tending  to  show  the  origin  by  the  fire  in 
question.    So  held  in  Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y.  218. 

Sparks  Thrown  One  Hundred  Feet  from  Track  on  Other  Occasions. 
—In  an  action  for  the  destruction  of  property  by  fire,  alleged  to  have 
been  communicated  by  one  of  defendant's  locomotives,  evidence  is 
admissible  to  show  that  sparks  have  been  thrown  from  some  of  de- 
lendant's  engines  into  a  meadow  one  hundred  feet  from  the  track, 
to  show  the  character  of  the  engines  in  use  on  the  road  at  a  particular 
time.    So  held  in  Illinois  Cent.  R.  Co.  v.  McClelland,  42  111.  355. 

Finding  Cinders  at  Different  Places  on  Farm  after  Destruction  of 
Property. — In  an  action  for  the  destruction  of  property  by  fire,  it 
^vas  not  error  to  admit  evidence  of  the  finding  of  cinders  at  different 
places  on  the  farm  after  the  destruction  of  the  property;  for  through 
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such  proof  was  rather  remote,  it  tended  to  establish  the  charg-c  that 
the  engines  of  defendant,  which  were  all  equipped  alike,  save  those 
which  had  the  smaller  mesh,  were  all  apt  to  throw  sparks,  thereby 
supporting  the  general  allegation  that  this  fire  was  so  occasioned, 
and  supporting  the  position  that  too  much  fire  was  thrown  for  them 
to  be  well  equipped  engines.  So  held  in  Lake  Erie  &  W.  R.  Co.  v. 
Kirts,  29   111.  App.  175. 

Other  Fires  Set  by  Certain  Locomotive. — Evidence  is  admissible 
to  prove  that  the  locomotive  alleged  to  have  set  fire  to  plaintiff's 
property  has  caused  other  and  distinct  fires,  because  of  the  difficulty 
of  identifying  a  passing  locomotive,  so  as  to  make  direct  proof  of 
negligence,  and  for  the  reason  that  the  business  of  railroading^  sup- 
poses a  unity  of  management  ^nd  a  similarity  in  construction  of  the 
engines.  So  held  in  Koontz  v.  Oregon  Ry.  &  Nav.  Co.,  20  Ore.  3,  23 
Pac.  820,  43  Am.  &  Eng.  R.  Cas.  11. 

Occurrence  of  Other  Fires  in  Same  Neighborhood,  About  Same 
Time,  and  Immediately  after  Passage  of  Certain  Locomotive. — In  an 
action  for  damages  from  fire  alleged^  to  have  been  started  by  sparks 
from  one  of  defendant's  locomotives,  it  is  competent  to  show^  that 
about  that  time  and  immediately  after  the  passage  of  the  locomotive, 
other  fires  occurred  in  the  neighborhood  of  the  fire  complained  of. 
So  held  in  Lake  Side  &  Marblehead  R.  Co.  v.  Kelly  (Cir.  Ct.),  6 
O.  C.  D.  555. 

Two  or  More  Fires  Caused  by  Same  Engine  on  Same  Da^ — Fires 
Not  Caused  by  Other  Engines,  under  Like  Weather  Conditions. — 
And  in  an  action  for  the  destruction  of  property  by  fire  set  by  one 
of  defendant's  locomotives,  evidence  is  admissible  to  show  that  the 
same  engine  caused  two  or  more  fires  on  the  same  day,  and  that 
other  engines  of  the  same  company  passed  over  the  same  road  at  the 
same  place  all  that  fall,  prior  to  the  day  of  the  fire  complained  of, 
under  like  conditions  of  wind,  weather,  etc.,  without  causing  any 
fire  at  or  near  that  point,  as  such  evidence  tended  to  show  negligence 
either  as  to  the  condition  or  management  of  the  locomotive.  So  held 
in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Stanford,  12  K^n.  354. 

Several  Successive  Fires  Set  by  Same  Engine  on  Same  Day  and 
Trip. — So  in  an  action  for  the  destruction  of  property  by  fire  set 
by  one  of  defendant's  locomotives',  evidence  that  the  same  eng^ine 
had  set  out  several  successive  fires  on  the  same  day,  and  on 
the  same  trip  was  admissible  a  tending  to  show  negligence  with 
respect  to  the  condition  or  operation  of  the  locomotive.  So  held  in 
Slossen  v.  B.  C.  R.  &  N.  R.  Co.,  60  Iowa  215,  14  N.  W.  244.  See 
also,  Lanning  v.  Chicago,  B.  &  Q.  Ry.  Co..  68  Iowa  502,  27  N.  W.  478. 

Fire  Set  by  Particidar  Locomotive — Former  Fires  Set  by  Same 
Engine. — Where  the  fire  in  question  is  shown  to  have  been  set  by  a 
particular  locomotive,  evidence  of  former  fires  set  out  of  the  same 
engine  is  admissible,  as  tending  to  prove  its  defective  construction  or 
condition,  or  improper  management.  So  held  in  Jacksonville  T.  & 
K.  W.  Ry.  Co.  v.  Peninsular  L.,  etc.,  Mfg.  Co.,  27  Fla.  157,  9  So.  661, 

Tending  to  Prove  Negligence — Two  Other  Fires  Set  by  Same 
Engine,  About  Same  Time — Question  of  Law. — In  Smith  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  4  S.  Dak.  71,  55  N.  W.  717,  it  is  held  that 
whether  or  not  evidence  tending  to  prove  the  setting  of  two  other 
fires  about  the  same  time  plaintiff's  property  was  burned,  by  the  same 
engine,  is  admissible,  as  tending  to  prove  negligence  on  the  part  of  the 
defendant,  is  a  question  of  law  for  the  court. 

Other  Fires  Set  by  Same  Locomotive  at  About  Same  Time. — ^Where 
it  is  claimed  that  the  fire  complained  of  was  set  by  a  certain  loco- 
motive, evidence  is  admissible  for  the  purpose  of  showing  that  other 
fires  were  set  by  the  same  engine  about  the  same  time.  So  held 
in  Haseltine  r.  Concord  Railroad,  64  N.  H.  545,  15  Atl.  143;  Boyce 
V.   Railroad,  43   N.   H.  627. 

Subsequent  Fire  Set  by  Same  Locomotive. — In  an  action  for  injuries 
to  property,  alleged  to  have  resulted  from   a  fire  set   by   a  certain 
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.'ocomotive  of  defendant,  a  witness  testified  that  about  two  weeks 
ater  the  tire  complained  of,  at  a  place  from  a  quarter  to  half  a  mile 
distant  from  the  point  where  it  started,  h«  saw  a  fire  in  a  field  near 
defendant's  road,  just  after  a  train  passed,  which  was  drawn  by  the 
^ame  engine  from  which  it  was  claimed  the  sparks  escaped  causing 
the  damage  to  plaintiff.  It  was  held  that  such  evidence  was  admis- 
>ible.    Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67  Cal.  518,  8  Pac.  174. 

Evidence  of  fires  caused  by  the  same  engine  two  or  three  months 
after  the  fire  in  question  was  incompetent.  So  held  in  Menominee 
River  Sash  &  Door  Co.  v.  Milwaukee  &  N.  R.  Co.,  91  Wis.  447,  65 
X.  W.  176. 

Company's  Recklessness — Sparks  Emitted  by  All  Its  Locomotives. — 
Where  the  particular  locomotive  that  is  alleged  to  have  set  the 
f.re  in  question  is  not  traceable,  evidence  is  admissible  for  the  pur- 
p<c>se  of  proving  the  railroad  company's  recklessness,  to  show  that 
every  one  of  the  company's  locomotives  emit  sparks  capable  of  start- 
ing fires  along  the  railroad.  So  held  in  Lake  Side  &  Marblehead 
R.  Co.  V.  Kelly  (Cir.  Ct.),  6  O.  C.  D.  555. 

Rebutting  Evidence  That  no  Sparks  Could  Reach  So  Far. — In  an 
action  for  the  destruction  of  property  by  fire,  alleged  to  have  been 
communicated  by  a  certain  locomotive,  where  defendant  claims  that 
?.:>  sparks  could  reach  far  enough  to  set  fire  to  the  property,  evidence 
b  admissible  to  show  that  the  same  engine,  using  similar  fuel,  has 
emitted  sparks  to  as  great  a  distance.  So  held  in  Ross  v.  Boston 
&  W.  R.  Co.,  88  Mass.  87. 

Condition  of  Spark  Arrester  of  Same  Locomotive  on  Return  Trip 
—Rebuttal — Another  Fire. — In^  an  action  for  the  destruction  of  prop- 
cny  by  fire,  alleged  to  have 'been  set  by  a  certain  locomotive  on 
its  outward  trip,  defendant  introduced  evidence  that  such  engine 
was  furnished  with  a  cone  and  netting  for  arresting  sparks,  which 
netting  was  found,  at  the  end  of  the  route  on  the  return  trip  the  next 
iay.  to  be  in  good  condition,  and  that  the  engine  on  the  return  trip 
*as  in  the  same  condition,  and  used  the  same  kind  of  fuel  as  on 
the  outward  trip.  It  was  held  that  evidence  was  admissible  in  re- 
buttal to  show  that  the  engine  on  the  return  trip  emitted  sparks 
^'hich  set  fire  to  property  in  the  same  neighborhood  as  the  fire  com- 
p'ained  of.     Loring  v.  Worcester  &  Nashua  R.  Co.,  131  Mass.  469. 

Use  of  Best  Spark  Arresters  and  Skill  of  Trainmen  Relied  upon  as 
a  Defense — Other  Fires  from  Same  Cause — Rebuttal. — In  an  action 
f>r  damage  by  fire  communicated  from  a  locomotive,  where  the  use 
'I  the  most  approved  appliances  to  prevent  fires  aPd  the  employment 
f'f  skillful  trainmen  is  relied  on  as  a  defense,  evidence  is  admissible 
:n  rebuttal  to  show  that  fires  kindled  in  the  same  manner  from  the 
>ame  cause  were  about  the  same  time  occurring  along  the  line  of  the 
i^f^ad.  such  evidence,  though  weak,  not  being  irrelevant.  So  held  in 
Missouri  Pac.  Ry.  Co.  v.  Donaldson,  73  Tex.  124,  11  S.  W.  163. 

Other  Fires  Set  by  Same  Locomotive  on  Same  Day  within  Pew 
Miles  of  Plaintiff's  Property— Rebuttal.— In  Lake  Erie  &  W.  R.  Co. 
"  Middlecoff,  150  111.  27,  37  N.  E.  660,  an  action  for  injuries  to  prop- 
erty from  fire  set  by  a  locomotive,  defendant  introduced  evidence 
tf'  show  that  the  engine  was  properly  constructed  and  in  good  order. 
It  was  held  that  evidence  was  admissible  in  rebuttal  to  show  that 
^]^  the  same  day  that  plaintiff's  property  was  burned,  several  other 
fires  were  started  from  sparks  emitted  by  the  same  engine,  within 
a  tew  miles  from  where  the  fire  in  question  was  started. 

Escape  of  Fire  from  Same  Engine  on  Same  Day  at  Other  Places — 
Equipment  of  Locomotive  —  Rebutting  Testimony.  —  In  S lessen  v. 
Si^rlington,  Cedar  Rapids  &  N.  R.  Co.  (Iowa),  10  N.  W.  860,  plain- 
tiff was  permitted  to  show  by  rebutting  evidence  that  fire  had  been 
"^^en  to  escape  from  the  engine  setting  out  the  fire  complained  of, 
^n  the  same  day  and  at  other  places.  It  was  held  that  such  evidence 
^as  competent  to  rebut  testimony  to  the  effect  that  the  locomotive 
Kis  equipped  with  all  the  usual  appliances  from  arresting  fire,  and 
'las  in  good  repair. 
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Sparks  Emitted  from  Same  Locomotive  Just  before  Fire  in  Ques- 
tion— Rebuttal. — In  an  action  for  injuries  to  property  by  fire  alleged 
to  liJive  been  started  by  one  of  defendant's  locomotives,  evidence  is 
admissible,  as  tending  to  contradict  a  showing  by  defendant  that 
its  locomotives  were  in  good  order,  well  equipped  and  carefulU' 
managed,  to  show  that  just  before  the  fire  complained  of,  he  had 
seen  one  of  such  engines  emitting  sparks  which  set  fire  to  grass 
fifty  feet  from  the  track.  So  held  in  Tribette  v.  Illinois  Cent.  R.  Co., 
71  Miss.  212,  13  So.  899. 

2.  Limitations  of  and  Exceptions  to  General  Rule. 

Other  Fires  Set  by  Same  and  Other  Locomotives.-r-In  an  action 
for  the  destruction  of  property  by  fire  set  by  a  locomotive,  where 
the  particular  engine  is  identified,  evidence  is  not  admissible  to  show 
generally  that  defendant's  locomotives  have  caused  fires  at  other 
times  and  places;  but  it  may  be  shown  that  such  particular  engine 
has  caused  other  fires,  in  order  to  show  to  its  defective  construction. 
So  held  in  Ireland  v.  Cincinnati,  Wabash  &  M.  R.  Co.,  79  Mich,  163, 
44  N.  W.  426. 

Other  Fires  Set  by  Locomotives — Fire  Set  by  One  of  Two  Engines. 
— Where,  in  an  action  for  damages  done  by  a  fire  alleged  to  have 
been  set  by  a  locomotive,  there  is  no  evidence  th^t  the  fire  was 
caused  by  any  other  than  one  of  two  engines,  evidence  as  to  other 
fires  along  the  same  line  of  road,  caused  by  locomotives  other  than 
those  two,  is  inadmissible.  So  held  in  Gibbons  v.  Wisconsin  Valley 
R.  Co.,  58  Wis.  335,  17  N.  W.  132. 

Other  Prior  Fires  in  Vicinity  Shortly  after  Locomotives  Passed. — 
In  an  action  for  the  destruction  of  property  by  fire,  alleged  to  have 
originated  from  one  of  defendant's  engines,  it  was  error  to  permit 
plaintiff  to  shovy  that  other  fires  occurred  along  the  railroad  right 
of  way  in  that  vicinity,  shortly  after  locomotives  passed  over  the  road 
at  such  points,  and  before  the  fire  complained  of,  as  it  concerned 
collateral  facts,  which  defendant  was  not  bound  to  be  prepared  to 
meet.  So  held  in  Bell  v.  Chicago,  B.  &  Q.  Ry.  Co.,  64  Iowa  321,  20 
N.  W.  456. 

^  Other  Fires — Evidence  of  Negligent  Operation  of  Engines — Limita- 
tion as  to  Time. — Evidence  that  defendant's  locomotives  generally, 
or  mqny  of  them,  emitted  sparks  of  unusual  size,  and  thereby  caused 
numerous  fires  on  that  part  of  the  ro^d,  should  be  confined  to  the 
negligent  operation  of  the  engines  at  or  about  the  time  of  the  fire 
which  destroyed  plaintiff's  property,  with  such  reasonable  latitude. 
before  and  after  such  fire,  as  is  sufficient  to  make  such  proof  prac- 
ticable. So  held  in  Henderson  v.  Philadelphia,  etc.,  R.  Co.,  144  Pa. 
St.  461,  22  Atl.  851. 

Fires  Five  Years  Prior. — Evidence  is  not  admissible  to  show  that 
fires  occurred  along  the  same  railroad  five  or  six  years  prior  to  the 
fire  complained  of.  So  held  in  Dillingham  v.  Whitaker  (Tex.  Civ. 
App.),   25    S.    W.    723. 

Repeated  Emission  of  Sparks  by  Locomotives  during  Precedirg 
Six  Months. — In  an  action  for  the  destruction  of  plaintiff's  property  by 
a  fire  alleged  to  have  been  started  by  one  of  defendant's  locomotives, 
although  the  particular  engine  cannot  be  identified  by  plaintiff,  it  i> 
error  to  admit  evidence  of  repeated  emission  of  sparks  of  unusual  size 
by  defendant's  engines,  during  a  period  of  six  months  preceding  the 
destruction  of  plaintiff's  property,  and  also  of  similar  occurrences  not 
limited  as  to  time,  such  evidence  being  too  remote.  So  held  in  Hen- 
derson V.  Philadelphia,  etc.,  R.  Co..  144  Pa.  St.  461.  22  Atl.  851. 

Whether  Fire  Was  Set  by  Certain  Engine— Sparks  from  Other  En- 
gine? cf  Same  Construction. — Where  the  issue  is  whether  f^re  was 
communicated  to  a  building  by  sparks  or  coals  from  a  particular  loco- 
motive, evidence  that  sparks  and  coals  were  emitted  from  other  en- 
gines, running  upon  the  ro^d  on  other  occasions,  is  inadmissible,  un- 
less   it   be   conceded   that    those    other    engines     were     of   the     same 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         319 

Note 

cnnstruction.  u?ed  in  the  same  manner,  and  were  in  the  same  state 
::  repair.    So  held  in  Boyce  v.  Cheshire  Railroad,  42  N.  H.  97. 

Fires  from  Other  Engines — Equipment  and  Management  of  Par- 
tknlar  Engine  the  Only  Issue — Rebuttal. — In  an  action  for  the  de- 
nmction  of  property  by  fire  alleged  to  have  been  started  by  a  loco- 
c  tive.  it  is  error,  after  the  introduction  of  evidence  of  a  proper 
eqdDirent  and  careful  management  of  the  engine  causing  the  fire,  to 
admit  evidence,  in  rebuttal,  of  other  fires  from  sparks  escaping  from 
defendant's  locomotives,  in  the  same  neighborhood,  and  about  the 
tir^e  of  the  fire  complained  of,  the  sufficiency  of  the  equipment  and 
r.anagement  of  the  engine  causing  such  fire  being  the  only  matter 
then  in  issue.  So  held  in  Lester  v.  Kansas  City,  St.  Jo.,  etc.,  R.  Co.,  60 
M  ..  265  (overruled  in  Coale  v.  Railroad  Co.,  60  Mo.  227). 

Same  Kind  of  Screens  on  Other  Engines — Rebuttal — Fires  Set  by 
Other  Locomotives. — Testimony  of  defendant's  inspector  that  the 
•crecn  on  the  locomotive  which  set  fire  to  plaintiff's  property  was 
{  the  same  kind  as  those  on  defendant's  other  engines  did  not  en- 
title plaintiff  to  s^how  in  rebuttal  that  other  fires  had  been  set  by  such 
ther  locomotives.  So  held  in  Allard  v.  Chicc^go  &  N.  W.  R.  Co.,  73 
Wis.  165,  40  N.  W.  685. 

Other  Fires  Along  Road  from  Same  Engine — Origin — Rebutting 
Proof  of  Due  Care. — In  an  action  for  injuries  to  property  from  a  fire 
alleged  to  have  been  communicated  from  defendant's  locomotive 
throujrh  negligence,  it  was  held  that  evidence  for  plaintiff  was  inadmis- 
Mble  for  the  purpose  of  proving  that  before  the  occurrence  of  the 
■:res  uDon  his  property,  given  in  evidence,  fire  had  been  communicated 
by  defendant's  engine  to  the  property  of  ofher  persons  on  the  road. 
rther  to  prove  that  defendant's  engine  created  the  fire  complained  of, 
cr  to  rebut  defendant's  proof  of  the  exercise  of  due  care,  though  the 
rroof  of  the  latter  may  have  been  so  loose  and  indefinite  as  to  be 
'V?M.    Baltimore  &  S.  R.  Co.  v.  Woodruff,  4  Md.  242. 

Wood-Piles  Along  Railroad  Frequently  Catching  on  Fire — Cause 
Not  Shown.— In  Davidson  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  34  Minn.  51, 

24  N.  W.  324,  an  action  for  the  destruction  of  property  by  fire  alles:ed 
in  have  been  communicated  from  one  of  defendant's  locomotives, 
testimony  offered  to  show  frequent  fires  in  wood-piles  along  defend- 
ant's road  was  entirely  irrelevant,  in  the  absence  of  any  evidence  ad- 
duced or  offered  to  s'how  that  such  fires  were  set  by  defendant's 
locomotives. 

Other  Fires  Along  Railroad. — On  the  question  of  the  origin  of  a 
|ire.  evidence  that  other  fires  had  occurred  on  the  line  of  the  railroad, 
in  the  immediate  vicinity  and  about  the  same  time,  is  not  admissible, 
without  proof  that  such  fires  were  caused  by  the  engines  of  the  rail- 
road. So  held  in  St.  Louis  &  San  Francisco  Ry.  Co.  v.  Jones.  59  Ark. 
105.  26  S.  W.  595. 

H.  SUBSEQUENT  CONDITION  OF  PLACE  OF  ACCIDENT. 

On  the  question  of  the  condition  of  the  place  of  the  accident  at  the 
time  plaintiff  was  injured,  evidence  of  its  subsequent  condition  is 
admissible,  where  there  is  evidence  that  it  is  unchanged. 

Illir.ois.--Jacksonville   &  S.  E.  Ry.  Co.  v.  Southworth,  135   111.  250, 

25  \.  E.  1093;  Wabash  R.  Co.  v.  Kime,  42  111.  App.  272. 
Indiana.— City  of  Indianapolis  v.  Scott,  72  Ind.  19(5. 
Iowa.--Brooke  v.   Chicago,  R.   I.   &  P.   Ry.   Co.,  81    Iowa,  504,  47 

^-  W.  74. 

Kansas.— City  of  Abilene  v.  Hendricks,  36  Kan.  196.  13  Pac.  121. 

Massachusetts. — George  v.  City  of  Haverhill,  110  Mass.  506. 

Michigan.— Langworthy  v.  Green  Tp..  88  M^ch.  *>n7,  50  X.  W.  130; 

FtiUcr  V.  City  of  Jackson,  92   Mich.   197.   52   N.   W.    1075;   Shippy  v. 

^'%e  of  Au  Sable,  85  Midh.  280,  48  N.  W.  584. 

Minnesota.— Miller  v.  Northern  Pac.  R.  Co.,  36  Minn.  296,  30  N. 
W.  892. 

New  York,— Ahern  v.  Steele.  48  Hun  517,  1  N.  Y.  Supp.  259;  Clapper 
'■   Town  of  Waterford,  62   Hun   170,  16  N.   Y.   Supp.   640;   Forde  v. 
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Nichols  (Comm.  PI.),  12  N.  Y.  Supp.  922;  Stodder  v.  New  York,  L 
E.  &  W.  R.  Co.,  50  Hun  221,  2  N.  Y.  Supp.  780,  121  N.  Y.  655,  24  N. 
E.  1092,  26  N.  Y.  Supp.  760,  145  N.  Y.  619,  40  N.  E.  163. 

Pennsylvania. — Lohr  v.  Borough  of  Philipsburg,  165  P^.  109,  30 
Atl    822  I 

Texas.— Houston  &  T.  C.  Ry.  Co.  v.  Waller,  56  Tex.  331,  8  Am.  & 
Eng.  R.  Cas.  431. 

Wisconsin. — Larson  v.  City  of  Eau  Claire,  92  Wis.  86,  65  N.  W.  731; 
Milwaukee  &  C.  R.  Co.  v.  Hunter,  11  Wis.  160;  Schuenke  v.  Town  of 
Pine  River,  84  Wis.  669,  54  N.  W.  1007. 

1.  Illustrations. 

Crossing  Accident — ^Arrangement  of  Lights  on  Subsequent  Night.^ 
In  an  action  for  the  death  of  a  man,  struck  by  an  engine  qt  a  cross- 
ing at  night,  evidence  was  admissible  to  show  the  arrangement  of  the 
lights  at  the  crossing  on  a  subsequent  occasion,  but  on  the  same-  sort 
of  a  night,  where  it  was  shown  that  such  arrangement  had  not  been 
materially  changed.  So  held  in  Houston  &  Texas  Cent.  Ry.  Co.  v- 
Waller,  56  Tex.  331,  8  Am.  &  Eng.  R.  Cas.  431. 

Defective  Sidewalk — Condition  Subsequent  to  Accident. — But  in  an 
action  for  personal  injuries  from  a  defective  sidewalk,  it  was  error  to 
admit  evidence  as  to  the  condition  of  the  walk  at  a  time  subsequent 
to  the  accident  to  plaintiff,  where  there  was  no  evidence  tending  to 
show  that  its  condition  was  the  same  as  when  plaintiff  was  injured. 
So  held  in  Hoyt  v.  City  of  Des  Moines.  76  Iowa,  430,  41  N.  W.  63. 

L   PRIOR  AND   SUBSEQUENT  CONDITION  OF  PLACE  OF 
ACCIDENT— CONDITION  AT  THE  TIME  OF  ACCIDENT. 

In  order  to  show  the  condition  of  the  place  of  the  accident  in  ques- 
tion at  the  time  of  its  occurrence,  it  is  sometimes  competent  to  intro- 
duce evidence  as  to  its  prior  and  subsequent  condition. 

Alabama. — Birmingham  Ry.  &  Electric  Co.  v.  Baylor,  101  Ala.  488, 
13  So.  793. 

Illinois.— Jacksonville  S.  E.  Ry.  Co.  v,  Southworth,  32  111.  App.  307, 
135  111.  250,  25  N.  E.  1093. 

Kansas. — Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380. 

Massachusetts. — Upham  v.  City  of  Salem,  162  Mass.  483,  39  N. 
E.  178. 

Michigan. — Van  Dusen  v,  Letellier,  78  Mich.  492,  44  N.  W.  672. 

Missouri — Swadley  v.  Missouri  Pac.  Ry.  Co.,  118  Mo.  268,  24  S. 
W.  140. 

New  York. — Woolsey  v.  Trustees  of  Village  of  Ellenville,  84  Hun 
236,  32  N.  Y.   Supp.  543. 

Pennsylvania. — Pennsylvania  Tel.  Co.  v.  Varnan  (Pa.),  15  Atl.  624. 

Texas.— Belton  v.  Turner  (Tex.  Civ.  App.),  27  S.  W.  831;  Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  Wilson,  3  Tex.  Civ.  App.  583,  24  S.  W.  686. 

Vermont.- Cook  v.  Town  of  Barton,  66  Vt.  65,  28  Atl.  631. 

J.  DEFECTS  IN  OTHER  PARTS  OF  STRUCTURE— GENERAL 

DEFECTIVE  CONSTRUCTION. 

Evidence  of  defects  in  parts  of  a  structure  other  than  the  place  of 
the  accident  complained  of  is,  as  a  rule,  competent  on  the  issue  of  its 
general  defective  construction. 

1.  Illustrations. 

Poles  and  Wires  Down  at  Other  Places — Negligence  in  Maintaining 
Telegraph  Line. — In  Randall  v.  Northern  Telegraph  Co.,  54  Wis.  140, 
an  action  for  negligence  in  permitting  telegraph  wires  to  be  down  and 
lying  across  a  highway  at  a  certain  point,  evidence  that  defendant's 
poles  and  wires  were  down  at  other  places,  within  a  few  miles  of  the 
place  of  the  accident,  and  at  other  times,  within  a  few  months  of  the 
time  of  the  accident  to  plaintiff,  would  seem  to  be  admissible  to  show 
negligence  in  maintaining  the  line  in  a  safe  condition. 
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Defective  Construction  of  Bridge — Horse  Falling  Through  a  Few 
Days  Before. — In  an  action  for  injuries  from  the  improper  construction 
of  a  bridge,  evidence  was  admissible  to  show  the  condition  of  the 
bridge  a  few  days  before  the  accident,  and  that  by  reason  of  loose 
planks  a  horse  fell  through  the  structure,  it  being  shown  that  he  had 
not  been  repaired  in  the  interval.  So  held  in  Woodbury  v.  City  of 
Owasso,  64  Mich.  239.  31  N.  W.  130. 

Defective  Sewer — Breaks  in  It  Hundred  Feet  Distant. — In  an  action 
for  injuries  from  a  defective  sewer,  evidence  of  a  break  in  it,  about 
lOO  feet  distant  from  the  point  where  the  break  occurred  which  caused 
the  injury  for  which  recovery  was  sought,  was  admissible  for  the  pur- 
pose of  charging  the  defendant  city  with  knowledge,  as  well  as  for 
the  purpose  of  showing  the  defective  character  of  the  work  and  mate- 
rials employed  in  its  construction,  and  that  by  reason  of  time  and  use 
:he  sewer  got  out  of  repair.  So  held  in  City  of  Fort  Wayne  v. 
Coombs,  107  Ind.  75,  7  N.  E.  743. 

Derailment  from  Expansion  of  Rails — ^Bad  Condition  of  Road  in 
Immediate  Vicinity. — In  an  action  for  injuries  to  a  passenger  in  a  derail- 
ment, caused  by  the  expansion  of  the  rails,  from  heat,  or  the  shoving 
forward  of  the  rails  and  throwing  them  out  of  place  by  running  all 
the  trains  upon  the  track  in  one  direction,  evidence  of  the  bad  con- 
dition of  the  road,  in  the  immediate  vicinity  of  the  place  of  the  acci- 
dent, is  admissible  for  the  purpose  of  showing  negligence  on  the  part 
of  the  railroad.  So  held  in  Reed  v.  New  York  Cent.  R.  Co.,  56  Barb. 
iX.  Y.),  493. 

Negligence  at  Place  of  Accident — Condition  of  Road  and  Switches 
at  Other  Points. — But  in  an  action  for  injuries  to  a  mail  agent,  sus- 
tained in  a  derailment,  alleged  to  have  been  caused  by  defects  in  de- 
fendant's road  and  a  certain  switch,  evidence  as  to  the  condition  of  the 
road  and  its  switches  at  other  places  than  where  the  accident  happened 
vas  not  admissible  to  prove  negligence  at  the  latter  place.  So  held 
in  Grant  v.  Raleigh  &  Gaston  R.  Co.,  108  N.  Car.  462,  13  S.  E.  209. 

Other  Defects  in  Railroad  Track  at  Other  Places. — And  in  an  action 
for  injuries  from  alleged  defects  in  defendant's  railroad  track,  where 
the  alleged  defects  were  a  broken  rail  and  an  imperfect  switch,  it  was 
error  to  admit  evidence  of  other  defects  in  the  road  at  other  places, 
where  there  was  no  evidence  tending  to  show  th^t  they  had  any  rela- 
tion to  the  accident  complained  of,  or  the  negligence  alleged.  So  held 
in  Morse  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  30  Minn.  465,  16  N. 
W.  358. 

Injury  to  Passenger — Derailment — Other  Defects  in  Track. — So  in 
an  action  for  injuries  to  a  passenger  by  derailment,  evidence  of  the 
existence  of  defects  in  the  track  at  other  times  and  places  is  not  ad- 
missible as  bearing  on  the  issue  of  defendant's  negligence.  So  held 
in  Grand  Rapids  &  Ind.  R.  Co.  v.  Huntley.  38  Mich.  537. 

K.  ABSENCE  OF  OTHER  ACCIDENTS. 

It  is  a  general  rule  that  defendant  cannot  introduce  evidence  to  show^ 
that  the  alleged  defect  or  negligent  condition  had  not,  or  has  not, 
caused  similar  accidents  to  other  persons,  for  the  purpose  of  proving- 
that  he  was  not  guilty  of  the  negligence  alleged. 

Illmois— Jolict  St.  Ry.  Co.  v.  Call,  42  111.  App.  41;  Knickerbocker 
Ice  Co.  V.  DeHaas,  37  111.  App.  195;  Linck  v.  Scheffel,  32  111.  App.  17. 

Indiana.— Nave  v.  Flock,  90  Ind.  205. 

Iowa.— Hudson  v.  Chicago,  etc.,  R.  Co.,  59  Iowa  581,  8  Am.  &  Eng.. 
*^  Cas.  464. 

Maine.- Branch  v.  Libbey,  78  Me.  321.  5  Atl.  71. 

Mar]rtand.— Baltimore,  etc.,  Elevator  Co.  v,  Neal,  65  Md.  438. 

Massachusetts. — Aldrich  v.  Inhabitants  of  Pel  ham,  1  Gray  (Mass.)- 
j,ll;  Burgess  v.  Davis  Sulphur  Ore.  Co.,  165  Mass.  71,  42  N.  E.  501; 
Crocker  v.  Springfield,  110  Mass.  134;  Lane  v,  Boston  &  Albany  R. 
Co..  112  Mass.  455;  Marvin  v.  New  Bedford,  158  Mass.  464,  33  N.  E. 
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605;  Peverly  v.  City  of  Boston,  136  Mass.  366;  Shoonmaker  v.  In- 
habitants of  Wilbraham,  110  Mass.  134. 

New  Hampshire. — Hubbard  v.  Concord,  35  N.  H.  52. 

New  Jersey. — Temperance  Hall  Assoc,  v.  Giles,  33  N.  J.  L.  260. 

New  York. — Buckley  v.  Leonard,  4  Denio  (N.  Y.)  500;  Weiler  z\ 
Manhattan  Ry.  Co.,  53  Hun  372,  6  N.  Y.  Supp.  601. 

Vermont.— Lucia  v.  Meech,  68  Vt.  175,  34  Atl.  695. 

1.  Illustrations. 

Injury  to  Passenger — Similar  Conduct  of  Conductor  in  Starting 
Train. — In  an  action  for  injury  to  a  passenger,  based  on  the  alleged 
negligence  of  the  conductor  in  starting  the  train  wliile  the  passenger 
was  upon  the  track,  evidence  was  not  admissible  to  show  that  similar 
conduct  of  the  conductor  on  a  previous  occasion  had  not  resulted  in 
injury,  as  such  evidence  could  only  show  that  defendant  had  been 
guilty  of  culpable  negligence  on  one  occasion  without  any  resulting 
accident.  So  held  in  Weiler  v.  Manhattan  Ry.  Co.,  53  Hun  372,  6 
N.  Y.  Supp.  601. 

Evidence  That  No  Other  Freight  Had  Been  Lost  by  Carrier. — In  an 
action  against  the  carrier  for  non-delivery  of  freight,  lost  from  its 
depot,  evidence  was  inadmissible,  as  immaterial,  to  show  that  other 
freight  of  the  same  kind  was  always  cared  for  by  the  carrier  in  the 
same  manner,  and  that  none  had  ever  been  lost  before.  So  held  in 
Lane  v.  Boston  &  Albany  R.  Co.,  112  Mass.  455. 

Derailment  of  Street  Car  Uncoupled  on  Steep  Grade — ^Injury  to 
Passenger — Experience  of  Employees  in  Stopping  Cars  at  Same  Place. 
— In  an  action  for  personal  injuries  to  a  passenger,  caused  by  the  de- 
railment of  a  street  car  whicfh  had  been  uncoupled  on  a  steep  grade, 
evidence  as  to  the  experience  of  the  servants  of  defendant  in  stopping 
cars  at  the  point  named  on  the  day  of  the  accident  was  inadmissible, 
likewise  it  was  proper  to  refuse  to  admit  evidence  that  they  had 
stopped  cars  there  before  that  day  without  accident,  such  evidence 
not  tending  to  rebut  the  evidence  of  negligence  in  the  particular  in- 
stance.    So  held  in  Joliet  St.  Ry.  Co.  v.  Call,  42  111.  App.  41. 

Others  Passing  Defect  in  Highway  in  Safety. — In  an  action  for  in- 
juries from  a  defect  in  a  highway,  evidence  that  others  had  passed 
and  repassed  the  place  in  safety  is  inadmissible.  So  held  in  Kidder 
•V.   Inhabitants  of  Dunstable,  77   Mass.  342. 

No  Prior  Accidents  to  Mine  Employees. — In  an  action  for  injuries 
to  a  miner,  evidence  is  not  admissible  to  show  that  no  accident  had 
•ever  before  happened  in  the  mine,  there  being  too  many  uncertain_and 
undetermined  elements,  which  might  effect  the  safety  of  the  workmen 
in  the  mine,  to  make  such  evidence  valuable.  So  held  in  Burgess  v. 
Davis  Sulphur  Ore.  Co.,  165  Mass.  71,  42  N.  E.  501. 

Numerous  Horses  Driven  Past  Mortar-Box  in  Highway  without  Be- 
ing Frightened. — In  an  action  for  injuries  caused  by  plaintiff's  horse 
becoming  frightened,  at  night,  at  a  mortar-box  left  in  the  highway, 
evidence  is  not  admissible  to  show  that  numerous  horses  had  been 
driven  past  the  box  in  the  day  time  without  becoming  frightened  as 
such  evidence  would  tend  to  raise  collateral  issues,  and  because  an 
object  may  be  such  as  to  frighten  ordinary  horses  only  at  night  So 
held  in  Bloor  v.  Town  of  Delafield,  69  Wis.  273,  34  N.  W.  115. 

No  Prior  Accidents  from  Defect  in  Sidewalk. — In  ^n  action  for  per- 
sonal injuries  from  an  alleged  defect  in  a  sidewalk,  the  defendant  city 
cannot  show  that  no  prior  accident  has  occurred  at  the  place  of  the 
alleged  defect,  as  such  evidence  would  raise  a  collateral  issue,  and  had 
no  legitimate  bearing,  as  claimed,  on  the  question  whether  the  defect 
might  have  been  remedied  by  the  exercise  of  reasonable  care  and  dil- 
igence on  the  part  of  the  city.  So  held  in  Marvin  v.  Bedford,  158 
Mass.  464,  33  N.   E.  605. 

Many  Others  Using  Same  Drive- Way  without  Injury. — In  an  action 
for  personal  injuries  from  a  negligently  maintained  drive-way,  if  it 
was  really  dangerous,  the  fact  that  many  others  had  used  it  without 
injury  was  immaterial.    So  held  in  Nave  v.  Flock,  90  Ind.  205. 
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Absence  of  Barriers  at   Defect   in  Highway — Others   Passing  in 

Safety. — In  an  action  for  the  death  of  a  driver  of  a  vehicle  from  the 
absence  of  barriers  at  a  defect  in  a  highway,  it  was  held  that  the  fact 
that  other  persons  had  passed  qnd  repassed  for  several  years  over  the 
highway  at  the  place  in  question  without  accident,  was  not  evidence 
that  the  town  had  performed  its  duty  in  making  the  highway  reason- 
^blv  safe.    Lutton  v.  Town  of  Vernon,  62  Conn.  1,  23  Atl.  1020. 

In  this  case  it  is  said  in  the  opinion:  "There  is  nothing  whatever  in 
:he  record  to  show  *that  the  use  and  experience  of  others  relied  upon' 
-«va<  at  all  or  substantially  similar  to  that  of  the  plaintiff's  decedent, 
ur  even  that  the  defendant  claimed  that  it  was." 

Tipping  of  Loose  Board  in  Sidewalk — Others  Frequently  Passing 
without  Noticing  Defect — Rebuttal. — But  in  ^n  action  from  personsu 
injuries  from  a  fall  resulting  from  the  tipping  up  of  a  loose  board  in  a 
sidewalk,  evidence  is  admissible,  to  rebut  plaintiff's  theory  that  the 
nature  of  the  defect,  its  long  prior  existence,  and  the  condition  of  the 
walk  charged  the  city  with  notice  of  the  existence  of  the  defect  com- 
plained of,  for  the  purpose  of  showing,  by  witnesses  w'ho  testify  to 
having  frequently  passed  over  the  walk  without  noticing  the  defect, 
that  if  there  had  been  a  loose  plank  they  would  have  noticed  it.  So 
held  in  McGrail  v.  City  of  Kalamazoo,  94  Mich.  52,  53  N.  W.  955. 

Drippings  from  Eaves  of  Adjoining  House — Dampness  of  Other 
Brick  Wa&s  in  Vicinity  Not  Exposed  to  Such  Dripping. — So  in  an  ac- 
tion for  injury  to  the  wall  of  a  building,  alleged  to  have  been  caused 
by  drippings  from  the  eaves  of  an  adjoining  house,  evidence  of  the 
bad  condition  from  dampness  of  other  brick  walls  in  the  immediate 
ricinity,  against  which  there  were  no  drippings  from  the  caves  of 
houses,  was  admissible.  So  held  in  Lotz  v,  Scott,  103  Ind.  155,  2  N. 
E.  560. 

L  ADEQUACY  OF  APPLIANCE  OR  SAFETY  OF  PLACE- 
ABSENCE  OF  OTHER  ACCIDENTS. 

But  it  has  been  held,  on  the  question  whether  defendant  had  exer- 
cised the  care  required  by  law,  that  defendant  may  show  that  the  ap- 
Dliances,  or  conditions  complained  of  had  proved  adequate  and  safe, 
by  introducing  evidence  of  the  absence  of  other  accidents  attributable 
to  them. 

Alabama. — Birmingham  Union  Ry.  Co.  v.  Alexander,  93  Ala.  133,  9 
So.  525. 

Connecticut. — Calkins  v.  City  of  Hartford,  33  Conn.  57. 

ininoia.— Bloomington  v.  Legg,  151  111.  9,  37  N.  E,  696. 

Iowa.— Allen  v,  Burlington,  C.  R.  &  N.  R.  Co.,  57  Iowa  623,  11  N. 
W.  614. 

Kansas.— Field  v.  Davis,  27  Kan.  400. 

Masaachusetts. — Peverly  v.  City  of  Boston,  136  Mass.  366;  Stowe 
:••  New  York,  etc.,  R.  Co.,  113  Mass.  521. 

Minnesota.— Doyle  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  42  Minn.  79,  43 
N'.  VV.  787. 

New  Hampshire. — Darling  v.  Town  of  Westmoreland,  52  N.  H.  401. 

New  York.— Jarvis  v.  Brooklyn  El.  R.  Co.  (City  Ct.),  16  N.  Y.  Supp. 
J^6. 40  N.  Y.  S.  R.  825;  McGuire  v.  Ogdensburg  &  L.  C.  R.  Co.  (Supr. 
Ct).  18  N.  Y.  Supp.  313. 

Tennessee. — Burke  v.  Louisville  &  N.  R.  Co.,  54  Tenn.  451. 

1.  Illustrations. 

D^gerous  Proximity  of  Cattle  Chute  to  Track— Others  Riding  Past 
on  Side  of  Cars. — Where  evidence  for  plaintiff  hqd  been  introduced  to 
the  effect  that  a  certain  cattle  chute  was  dangerously  near  defendant's 
track,  defendant  should  have  been  permitted  to  show  that  persons 
had  frequently  ridden  past  it  in  safety  while  holding  to  the  side  of  a 
car.  So  held  in  Allen  v.  Burlington,  C.  R.  &  N.  R.  Co.,  57  Iowa  623. 
n  X.  W.  614. 

Whether  Railroad   Crossing   Safe   for   Vehicles. — In    Birmingham 


324         Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Note 

Union  Ry.  Co.  v.  Alexander,  93  Ala.  133,  9  So.  525,  it  is  held  that  on 
the  issue  whether  a  railroad  track,  at  the  time  and  place  of  the  ac- 
cident to  plaintiff,  was  in  a  safe  condition  for  the  passage  of  vehicles, 
evidence  that  other  vehicles  were  constantly  crossing  under  similar 
conditions,  without  inconvenience  or  accident,  is  admissible. 

Foot  Caught  by  Splinter  in  Rail  of  Track — Such  Accidents  Un- 
known.— In  an  action  for  injuries  alleged  to  have  been  caused  by  plain- 
tiff's foot  being  caught  by  a  splinter  on  the  inside  of  a.  rail  in  a  railroad 
track,  evidence  is  admissible,  for  the  purpose  of  showing  whether  it 
was  so  caught,  and  whether  defendant  was  chargeable  with  negligence 
therefor,  danger  from  such  cause  not  being  self-evident,  to  prove  by 
experienced  witnesses  that  such  accidents  had  been  unknown.  So  held 
in  Doyle  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  42  Minn.  79.  43  N.  W.  787. 

Injury  to  Driver  of  Train  at  Grain  Elevator — Failure  to  Provide 
Barriers — Absence  of  Similar  Accidents  during  Five  Years. — In  an  ac- 
tion for  an  injury  to  the  driver  of  a  team,  while  he  was  at  the  elevator 
in  question  to  unload  grain,  evidence  was  admissible  to  show  that  the 
elevator  had  been  in  operation  for  at  least  five  years;  that  frequently 
as  many  as  fifty  or  sixty  wagon-loads  of  grain  were  received  and  un- 
loaded at  the  elevator  in  one  day;  that  the  number  received  and 
unloaded  would  average  about  twenty-five  loads  per  day;  and  that,  not- 
withstanding the  great  number  of  loads  of  grain  that  had  been  unloaded 
there  during  the  five  years  prior  to  the  accident  to  plaintiff,  not  a 
single  similar  accident  had  ever  before  occurred,  as  such  evidence 
tended  to  show  that  defendant  was  not  negligent  as  claimed,  in  fail- 
ing to  provide  a  sufficient  barrier  to  prevent  wagons  from  being: 
backed  out  of  elevator  by  an  unruly  team  and  off  an  inclined  plane 
leading  to  it.     So  held  in  Field  v.  Davis,  27  Kan.  400. 

Others  Passing  Obstruction  upon  Sidewalk  without  Injury. — In  an 
action  for  injuries  received  in  consequence  of  an  obst<icle  upon  the 
sidewalk,  of  such  a  character  that  the  attention  of  all  who  passed  that 
way  would  naturally  be  drawn  to  it  and  their  experience  of  its  effect 
in  obstructing  travel  would  be  substantially  the  s^me,  evidence  that 
others  passed  it  without  harm,  w'hen  it  was  in  the  same  condition  as 
dt  the  time  when  plaintiff  received  her  injury,  is  admissible  to  show 
that  it  was  not  dangerous  to  a  person  using  ordinary  care.  So  held 
in  Calkins  v.  City  of  Hartford,  33  Conn.  57. 

Safety  of  Maclunery  or  Work — Manner  in  Which  It  Has  Served  Its 
Purpose. — ^Where  the  question  is  as  to  the  safety  of  any  machinery 
or  work,  the  manner  in  which  it  has  served  its  purpose  is  a  matter 
material  to  the  issue,  as  tending  to  show  notice  of  its  condition.  So 
held  in  Bloomington  v.  Legg,  151  111.  9,  37  N.  E.  696. 

Other  Horse  Not  Frightened  by  Pile  of  Lumber. — Where  it  is  an 
issue  whether  a  pile  of  lumber  was  likely  to  frighten  horses,  it  is 
competent  to  show  that  other  horses  passing  it  were  not  frightened 
by  it.     So  held  in  Darling  v.  Town  of  Westmoreland,  52  N.  H.  401. 

Absence  of  Guard  Rail — Absence  of  Accidents  to  Plaintiffs  on  Other 
Nights. — In  Smith  v.  City  of  Oilman,  38  111.  App.  393,  an  action  for 
personal  injuries  from  a  fall  from  a  sidewalk,  the  negligence  com- 
plained of  was  the  failure  to  put  a  guard  rail  by  the  side  of  the  walk. 
It  was  held  that  evidence  of  the  fact  that,  on  other  nights  than  that 
of  the  accident,  plaintiff  went  over  the  walk  without  difficulty  or 
danger  was  admissible. 

2.  Limitations  of  and  Exceptions  to  Rule. 

Sufficiency  of  Other  Like  Cattle  Guards — Direct  Proof. — In  an  ac- 
tion for  injuries  to  plaintiff's  crops  resulting  indirectly  from  4  de- 
fective cattle  guard,  testimony  that  another  cattle  guard,  constructed 
like  the  one  complained  of,  had  proved  sufficient  to  turn  cattle  was 
properly  rejected,  as  it  would  have  introduced  ^  collateral  issue;  and 
w'hether  or  not  the  cattle  guard  complained  of  was  sufficient  was  sus- 
ceptible of  direct  proof.  So  held  in  Downing  v.  Chicago,  etc.,  R.  Co., 
43    Iowa   96. 
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Absence  of  Barriers  Along  Highway— -Others  Passing  in  Safety. — 

In  an  action  for  personal  injuries  caused  by  the  absence  of  barriers 
or  railing  along  an  elevated  part  of  a  highway,  where  the  accident 
occurred  in  a  manner  so  peculiar  and  exceptional  4s  to  put  the  ne- 
cessity of  such  a  safeguard  to  a  test  that  ordinary  travel  would  not 
furnish,  it  was  held  that  the  experience  of  others  who  had  passed 
safely  along  the  same  ro^d  was  not  pertinent,  and  evidence  of  it  in- 
admissible in  behalf  of  the  town.  Taylor  v.  Town  of  Monroe,  43 
Conn.  36. 

Insufficient  Width  of  Highway^Otfaer  Vehicles  Passing  Each  Other 
withoat  Difficulty. — In  an  action  for  injuries  from  an  alleged  defective 
highway,  where  one  of  the  defects  relied  on  is  its  insufficient  width, 
cndence  that  other  persons  with  their  vehicles  had  previously,  when 
the  highway  was  in  the  same  condition  as  when  plaintiff  w^s  injured, 
passed  or  met  other  vehicles  at  the  same  place,  without  collision  or 
accident,  and  had  room  to  spare  on  each  side,  is  inadmissible  to  show 
that  the  way  w^as  sufficient  in  width,  as  such  facts  are  susceptible  of 
direct  proof.  So  held  in  Aldrich  v.  Inhabitants  of  Pelham,  67  Mass. 
510. 

Ferry-Boat  withoat  Barriers — Stock  Drowned — No  Similar  Ac- 
cidents from  Use  of  Such  Boats. — In  an  action  for  the  value  of  stock, 
which  were  drowned,  through  the  alleged  negligence  of  defendant  in 
nf»t  furnishing  his  ferry  boat  with  barriers,  it  w^s  not  competent  to 
prove  that  just  such  a  boat  had  been  used  to  transport  animals  over 
the  lerrj'  daily  for  thirty  years,  and  no  such  accident  had  ever  hap- 
pened before.    So  held  in  Lewis  v.  Smith,  107  Mass.  334. 

Defect  in  Derrick — Pin  Working  Out — Absence  of  Knowledge  of 
Similar  Occurrence. — In  an  action  for  injuries  to  «in  employee,  al- 
leged to  have  resulted  from  a  defect  in  a  derrick,  it  cannot  be  shown 
in  defence  by  those  engaged  in  the  use  of  the  machine  that  they  had 
never  known  a  pin  like  the  one  in  question  to  work  out.  So  held  in 
Houston  V.  Brush,  66  Vt.  331,  29  Atl.  380. 

Negligent  Construction  and  Operation  of  Elevator — No  Accidents 
daring  Four  and  a  Half  Years. — In  an  action  for  personal  injuries 
from  the  negligent  construction  and  operation  of  an  elevator,  and  in 
failing  to  employ  a  competent  operator,  evidence  was  not  admissible 
to  prove  that  no  accident  had  happened  to  the  elevator  previous  to 
the  one  in  question,  during  the  four  qnd  a  half  years  it  had  been  in 
use,  as  it  would  not  tend  to  rebut  evidence  of  negligence  at  the  time 
of  the  accident.  So  held  in  Hodges  v.  Bearse,  129  111.  87,  21  N.  E. 
613. 

Similar  Freight  Usually  Arriving  in  Good  Condition  at  Same  Port. 
—But  in  an  action  against  the  carrier  for  injuries  to  goods  shipped 
by  sea,  the  fact  that  similar  goods,  shipped  by  sea  to  the  port  of  de- 
livery, usually  arrived  uninjured,  is  admissible  against  defendant,  as 
tending  to  show  that  any  damage  to  the  freight  was  the  result  of 
negligence.    So  held  in  Steele  &  Burgess  v.  Townsend,  37  Ala.  247. 

Prompt  Arrival  of  Other  Goods  Sent  by  Vendor — Failure  to  Prop- 
erly Mark — Defective  Bill  of  Lading. — And  where  goods  are  sent  by 
a  carrier,  and  neither  the  bill  of  lading  nor  the  direction  upon  the 
goods  gives  the  residence  or  full  name  of  the  purchaser,  and  they  are 
delayed  in  transmission,  and  finally  destroyed,  in  an  action  to  recover 
their  cost,  the  purchaser  may  prove  prior  purchases  of  similar  goods 
by  him  of  the  same  vendor,  and  that  they  were  all  sent  by  the  same 
carrier,  with  bills  of  lading  containing  his  full  name  and  residence, 
and  reached  him  without  difficulty,  as  such  evidence  tended  to  show 
the  omission  of  the  vendor  to  properly  mark  the  goods  in  question, 
and  to  have  a  proper  bill  of  lading  made  out.  So  held  in  Finn  v. 
Clark,  94  Mass.  523. 

Death  of  Fireman — No  Similar  Accidents  from  Proximity  of  "Mail- 
Catchers"  to  Passing  Trains. — And  in  an  action  for  the  death  of  a 
locomotive  fireman  from  the  proximity  of  a  "mail-catcher"  to  pass- 
ing trains,  testimony  of  a  number  of  witnesses,  familiar  with  the  op- 
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eration  of  such  appliances,  w^s  admissible  to  show  that  no  similar 
accident,  within  their  knowledge,  had  occurred  from  their  use,  as 
tending  to  prove  that  the  "mail-catcher"  in  question  was  dangerously 
located.     So  held  in  Chicago,  B.  &  Q.  R.  Co.  v,  Gregory,  58  III.  272. 

M.    CONTRIBUTORY    NEGLIGENCE— ABSENCE    OF   AC- 
CIDENTS TO  OTHERS. 

On  the  issue  of  contributory  negligence,  evidence  to  show  that  other 
persons,  under  the  same  or  simiUr  circumstances,  were  not  injured 
by  reason  of  the  defect  or  condition  complained  of  is  generally  held 
incompetent.  City  of  Birmingham  v.  Tayloe,  105  Ala.  170,  16  So.  576; 
Crocker  v.  Springfield,  110  Mass.  134;  Bloor  v.  Town  of  Delafield, 
69  Wis.  273,  34  N.  W.  115. 

Other  Persons  Driving  Over  Alleged  Defect  in  Safety. — In  an  ac- 
tion for  injuries  from  an  alleged  defect  in  a  highway,  sustained  by 
plaintiff  while  he  was  driving  a  vehicle,  evidence  is  not  admissible  to 
show  that  other  persons  drove  at  considerable  speed,  in  other  vehicles, 
over  the  alleged  defective  place,  either  for  the  purpose  of  showing 
that  plaintiff  was  not  in  the  exercise  of  due  care,  or  that  the  place  was 
not  defective.    So  held  in  Crocker  v,  Springfield,  110  Mass.  134. 

Defective  Street  Crossing — Other  Persons  Passing  Over  Alleged 
Defect  in  Safety. — In  an  action  for  injuries  to  plaintiff,  his  horse  qnd 
buggy,  from  an  alleged  defective  crossing,  built  by  defendant  by  order 
of  the  selection  of  the  town,  evidence  is  not  admissible  to  prove  that 
other  persons  passed  over  the  alleged  defect  in  safety,  such  evidence 
not  being  competent  either  for  the  purpose  of  proving  that  the  cross- 
ing was  defective  or  in  a  suitable  condition,  at  the  time  and  place  of 
the  accident  to  plaintiff,  or  as  a  test  of  the  degree  of  care  exercised 
by  plaintiff.     So  held  in  Branch  v,  Libbey,  78  Me.  321,  5  Atl.  71. 

N.  COLLATERAL  QUESTIONS. 

In  the  cases  under  this  head  the  evidence  was  rejected  as  tending 
to  raise  collateral  questions  which  the  other  side  was  not  bound  to  be 
prepared  to  meet. 

Other  Accidents  at  Railroad  Crossing. — In  an  action  for  injuries  to 
plaintiff,  struck  by  a  train  while  driving  2^  carriage  over  a  crossing, 
evidence  was  not  admissible  to  show  that  other  accidents  had  oc- 
curred at  the  same  crossing  within  a  short  time.  So  held  in  Menard 
V.  Boston  &  Maine  R.  Co.,  150  Mass.  386,  23  N.  E.  214. 

Another  Passenger  Drowned  While  Landing  from  Ferryboat,  at 
Same  Place. — In  qn  action  for  the  death  of  a  passenger,  drowned  in 
attempting  to  land  from  a  ferry  boat,  evidence  of  another  accident 
having  occurred  at  the  same  place,  under  similar  circumstances,  is 
not  admissible.    So  held  in  Davis  v.  Oregon  &  Cal.  R.  Co.,  8  Ore.  172. 

Other  Stock  Killed  at  Same  Crossing. — In  an  action  to  recover  the 
value  of  a  colt  killed  by  a  train  at  a  crossing,  evidence  that  stock  had 
frequently  been  killed  at  the  crossing  is  irrelevant  and  inadmissible, 
as  relating  to  collateral  facts.  Croddy  v.  Chicago,  etc.,  R,  Co.,  91 
Iowa  598,  60  N.  W.  214.  See  also,  Hudson  v.  C.  &  N.  W.  R.  Co.,  59 
Iowa    581,  13  N.  W.  735. 

Highway  Left  in  Unsafe  Condition — Access  to  Plaintiffs  Tavern — 
Carriages  of  Travelers  Upset. — In  an  action  against  a  railroad  for 
rendering  difficult  the  access  from  a  highway  to  plaintiff's  tavern,  by 
changing  the  grade  of  the  highway,  evidence  of  the  collateral  fact  that 
the  carriages  of  travelers  had  been  upset  by*  reason  of  defendant's 
omission  to  leave  the  highway  in  a  safe  and  suitable  condition  was 
inadmissible.    So  held  in  Hubbard  v.  And.  &  Ken.  R.  Co.,  39  Me.  506. 

Whether  Position  of  Plank  at  End  of  Bridge  Rendered  Highway 
Unsafe — Accidents  to  Others  at  Same  Place. — In  an  action  for  per- 
sonal injuries  from  a  defect  in  a  highway,  where  the  question  was  the 
position  of  a  plank  at  the  end  of  a  bridge,  and  whether  it  rendered 
the  way  unsafe,  evidence  of  the  collateral  fact  that  other  persons  with 
their  vehicles  had  received  injuries  at  the  place  of  the  alleged  defect 
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w«is  not  admissible  to  show  that  the  highway  was  unsafe  for  travel- 
ers.   So  held  in  Bremner  v.  Newcastle,  83  Me.  415,  22  Atl.  382. 

Defective  Sidewalk— -Prior  Accidents  Near  Same  Place^ — In  an  ac- 
tion /or  personal  injuries  caused  by  a  defective  sidewalk,  evidence  of 
prior  accidents  on  the  walk,  near  the  place  in  question,  is  not  ad- 
missible. So  held  in  Barrett  v.  Village  of  Hammond,  87  Wis.  654,  58 
X.  W.    1053. 

Injury  Caused  by  Ice  on  Sidewalk — Ehdstence  of  Defect — ^Accidenta 
to  Other  Persons  at  Same  Place — Rationale  of  Rule. — In  an  action  for 
injuries  from  an  alleged  defect  in  a  sidewalk,  caused  by  ice,  evidence 
is  not  admissible,  for  the  purpose  of  proving  the  existence  of  a  defect 
in  the  walk,  to  show  that  other  persons  than  plaintiff  met  with  dif- 
ficulty at  the  place  of  the  accident,  and  had  slipped  there.    So  held  in 
Hubbard  t'.  Concord,  35  Mass.  52.     In  this  case  it  is  said  in  the  opin- 
ion: '*In  this  case  the  evidence  (of  similar  accidents)  could  have  no 
other  effect  than  to  lead  the  jury  to  the  conclusion  that  the  sidewalk 
was   defective.     Whether  it  ought  to  have  that  tendency  would  de- 
pend on   the  same  questions  in  reference  to  the  care  and  prudence 
exercised  by    those    other  persons,  and    all    the  other    circumstances 
attending  these  particular  cases,  as  arise  in  this  case  in  connection 
with  the  plaintiff's  accident.    Before  those  instances  of  difficulty  and 
slipping  at  the  place  of  the  accident  should  be  permitted  thus  to  bear 
upon  the  questions  at  issue  here,  it  ought  to  be  proved  to  the  jury 
what    were  the   precise   circumstances   attending  them,   and   whether 
they  did  or  not  happen  under  such  circumstances  as  would  show  a 
defect   for  which  the  town  would  be  answerable  in  those  cases,  in 
other  words,  a  trial  must  be  had  in  those  cases,  as  between  the  town 
and  each  of  the  persons  who  met  with  the  difficulty  alleged,  in  the 
same  manner  and  upon  the  same  ground  as  one  involved  in  this  case 
between  these  parties." 

Stone  in  Highway — Overturning  of  Vehicle — Similar  Accidents 
About  Same  Time. — On  the  issues  whether  a  stone  which  caused  the 
overturning  of  plaintiff's  vehicle  was  in  the  traveled  part  of  the  high- 
way, and  constituted  a  defect  therein,  evidence  was  iuc^dmissible  to 
show  that  similar  accidents  had  happened  at  about  the  same  time  to 
other  persons  who  drove  against  the  stone,  as  such  evidence  would 
tend  to  confuse  the  minds  of  the  jury  by  raising  collateral  issues.  So 
held  in  Phillips  v.  Town  of  Willow,  70.  Wis.  6,  34  N.  W.  731. 

Fall  into  Same  Hole  in  Sidewalk  During  Same  Night. — In  an  action 
for  personal  injuries  from  a  fall  into  a  hole  in  a  sidewalk  in  the  night- 
time, testimony  that  plaintiff's  witness  fell  into  the  same  hole  during 
the  same  night  is  inadmissible,  being  collateral  to  the  main  issue.  So 
held  in  Moore  v.  City  of  Richmond,  85  Va.  538,  8  S.  E.  387. 

Defects  in  Gravel  Road— Other  Vehicles  Overturned  WhUe  Passing 
Same  Obstruction. — In  an  action  against  a  gravel  road  company  for 
personal  injuries  alleged  to  have  been  caused  from  defects  in  the  road, 
where  plaintiff's  injuries  were  sustained  through  the  overturning  of 
his  buggy,  evidence  that  others,  in  attempting  to  pass  the  same  ob- 
struction by  driving  around  it,  within  a  few  days  of  the  accident  to 
plaintiff,  and  at  or  near  the  same  place  where  plaintiff's  buggy  was 
overturned,  had  their  sleighs,  though  driven  in  a  careful  manner, 
also  overturned,  was  outside  the  issues  and  inadmissible.  So  held  in 
Ramsey  v.  Rushville  &  M.  G.  R.  Co.,  81  111.  394. 

Icy  Sidewalk — Other  Persona  Falling  at  Same  Place,  at  or  About 
Time  of  Accident. — In  an  action  against  a  city  for  personal  injuries 
resulting  from  a  fall  on  an  icy  sidewalk,  testimony  of  witnesses  other 
than  plaintiff,  that,  at  ^bout  the  time  of  the  accident,  they  had  fallen 
at  the  same  place,  was  incompetent,  although  elicited  by  questions 
as  to  what  had  called  their  attention  to  the  slope  of  the  sidewalk. 
SolicW  in  Richards  v.  City  of  Oshkosh,  81  Wis.  226,  51  N.  W.  256. 
In  this  case  it  is  said  in  the  opinion:  "Evidence  of  previous  accidents 
^t  the  samt  place  similar  to  the  one  complained  of  may  be  admissible, 
but  even  in  that  case,  such  evidence  should  be  limited  strictly  to  the 
question  of  notice.' 
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Defective  Highway — ^Accident  to  Another  Person  at  Same  Place,  a 
Year  Before. — In  an  action  for  injuries  from  a  defect  in  a  highway, 
which  defendant  town  was  bound  to  keep  in  repair,  evidence  of  an  aic- 
cidcnt  at  the  same  place  to  another  person,  a  year  before  the  injuries 
complained  of,  was  inadmissible  as  concerning  a  collateral  fact.  So 
held  in  Blair  v.  Inhabitants  of  Pelham,  118  Mass.  420. 

Dangerous  Crossing — Negligent  Operation  of  Train — ^Failure  to 
Fence — Stock  Frequently  Killed  at  Crossing. — In  an  action  to  recover 
the  value  of  a  colt  killed  by  a  train  at  a  crossing,  based  on  the  al- 
legations that  the  crossing  was  in  4  dangerous  condition;  that  the 
train  was  negligently  operated;  and  that  the  accident  occurred  at  a 
place  where  defendant  had  ^  right  to  fence  and  failed  to  do  so,  evi- 
dence that  stock  had  frequently  been  killed  at  such  crossing  was  ir- 
relevant, as  concerning  a  collateral  fact,  and  therefore  inadmissible. 
So  held  in  Croddy  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.,  91  Iowa 
598,  60  N.  W.  214. 

Open  Area-Way  under  Show  Window — Defendant  Informed  of 
Prior  Falls  into  Same  Opening. — In  Mathews  v.  City  of  Cedar  Rapids, 
80  Iowa  459,  45  N.  W.  895,  it  appeared  that,  under  a  well-lighted  and 
attractive  show  window  in  a  city,  there  was  an  open  area-way  about 
five  feet  long  and  fifteen  inches  wide,  extending  about  five  inches  of 
its  width  into  the  sidewalk,  and  the  other  ten  inches  under  the  build- 
ing, whose  wall  over  the  opening  was  about  three  feet  above  the  level 
of  the  walk;  and  that  plaintiff,  w^s  attracted  to  the  window,  and  fell 
into  the  opening.  In  an  action  for  his  injuries,  it  was  held  that  evi- 
dence that  other  persons  had  previously  fallen  into  the  same  opening, 
and  that  the  owner  of  the  building  had  been  informed  of  the  fact  was 
inadmissible  as  it  concerned  a  collateral  fact,  which  defendants  were 
not  bound  to  be  prepared  to  meet. 

Loose  Board  in  Sidewalk — Subsequent  Falls  upon  Sidewalk.— -In  an 
action  for  personal  injuries  from  a  fall  caused  by  the  tipping* 
up  of  a  loose  board  in  a  sidewalk,  evidence  is  inadmissible  to  sho^r 
that  others  fell  upon  the  same  wa^lk  three  or  four  days  after  the  plain- 
tiff was  injured,  as  it  would  raise  a  collateral  issue,  and  not  assist  the 
•jury  in  determining  the  legitimate  issues.  So  held  in  McGrail  v.  City 
of  Kalamazoo,  94  Mich.  52,  53  N.  W.  955. 

O.  IRRELEVANCY. 

In  the  following  cases  evidence  of  other  accidents  or  defects  was 
rejected  as  having  no  possible  bearing  on  any  issue  involved. 

Derailment  from  Defective  Track — Injury  to  Passenger — Similar 
Accidents  on  Other  Parts  of  Road. — In  an  action  for  injuries  to  a 
passenger,  resulting  from  a  derailment  caused  by  the  bad  condition 
of  the  track,  plaintiff  should  be  allowed  to  show  the  condition  of  the 
track  only  at  the  place  of  the  accident  and  in  its  immediate  vicinity, 
and  should  not  be  permitted  to  show  that  similar  accidents  had  pre- 
viously occurred  on  other  parts  of  the  road.  So  held  in  Hipsley  v. 
Kansas  City,  St.  Jo.,  etc.,  R.  Co.,  88  Mo.  348,  27  Am.  &  Eng.  R.  Cas. 
287. 

Injury  to  Passenger — Condition  of  Track  Elsewhere — Previous 
Wrecks. — In  an  action  for  injury  to  a  passenger,  sustained  by  reason 
of  the  derailment  of  his  trqin,  which  resulted  from  the  alleged  de- 
fective condition  of  the  track,  all  questions  as  to  the  condition  of  the 
track  elsewhere,  as  well  of  previous  wrecks,  should  have  been  kept 
from  the  jury.  So  held  in  Missouri  Pac.  Ry.  Co.  v.  Mitchell,  75  Tex. 
77,  12  S.  W.  810. 

Defect  Admitted— Bad  Condition  of  All  Defendant's  Rolling  Stock. 
— In  an  action  for  the  death  of  a  brakeman,  where  it  was  admitted 
that  his  death  resulted  from  the  defective  condition  of  the  couplings 
of  3,  narrow-gauge  car,  though  it  was  error  to  admit  evidence  that  the 
narrow-gauge  rolling  stock  of  his  employer  was  all  in  a  bad  condition, 
the  error  was  harmless.  So  held  in  Wells  v.  Denver  &  Rio  Grande 
W.  Ry.  Co.,  7  Utah    482,  27  Pac.  688. 
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I>eatli  of  Employee — Cars  Crushed  against  Grravel  Bank  on  Prior 

Occasions.— In  Sullivan  v.  Salt  Lake  City,  13  Utah  122,  44  Pac.  1039, 
an  action  for  the  death  of  an  employee  of  the  defendant  city,  result- 
in%  from  his  being  crushed  against  a  gravel  bank  by  a  car,  testimony 
^-as  inadmissible  to  show  that  the  witness  had  seen  c^rs  crushed 
against  the  bank  before  the  accident  in  question,  or  that  it  was  a  com- 
mon occurrence,  as  defendant  could  not  be  held  for  past  negligence 
from  which  no  injury  resulted,  or  for  habitual  negligence. 

Fall   from  Unguarded  End  of  Elevated  Railway  Platform  —  Tcs- 
timony  That  Witness  Had  Never  Heard  of  Similar  Accident. — In  an 

action  for  injuries  to  an  intending  passenger  from  a  fall  from  the  un- 
guarded end  of  an  elevated  railway  station  platform,  testimony  of 
defendant's  superintendent,  that  he  had  never  heard  of  any  one  walk- 
ing oflF  elevated  railway  platforms,  should  have  been  excluded,  where 
it  was  not  shown  that  there  were  any  such  unguarded  platforms.  So 
held  in  Jarvis  v,  Brooklyn  El.  R.  Co.  (City  Ct),  16  N.  Y.  Supp.  96. 

Failure  to  Give  Passenger  Time  to  Alight — Accident  to  Another 
Alighting  Passenger  at  Same  Depot — Indefinite  Testimony. — In  Gulf, 
Colo.  &  Santa  Fe  Ry.  Co.  v.  Rowland,  82  Tex.  166,  18  S.  W.  96,  an 
action  for  personal  injuries  from  alleged  negligence  in  not  stopping 
car  at  a  depot  for  a  sufficient  time  to  allow  a  passenger  to  alight  in 
safety,  plaintiff  was  allowed  to  prove  that  some  short  time  before  and 
about  the  day  of  plaintiff's  injury,  a  lady  fell  on  the  platform  at  the 
same  depot  while  alighting  from  the  defendant's  train  of  cars,  that 
witness   did  not  see  her  fall,  but  saw  her  getting  off  the  train  and 
heard  her  brother  say  "there,"  and  looked  and  saw  her  getting  up 
from  the  platform  and  the  train  moving  off;  that  he  did  not  know  how 
long  the  train  stopped  at  that  time,  but  it  only  stopped  for  a  very 
short  while;  that  he  supposed  she  would  not  have  fallen  if  the  train 
had  stopped  long  enough  for  her  to  get  off.     There  was  a  claim  for 
exemplary  damages.     It  was  held  that  this  testimony  was  wholly  ir- 
relevant to  any  issue  then  before  the  court. 

Fire  from  One  of  Two  Locomotives — Other  Fires  from  Other  En- 
gines.— In  an  action  for  the  destruction  of  property  by  fire  alleged  to 
have  been  started  by  one  of  defendant's  locomotives,  where  plaintiff 
has  proved  with  reasonable  certainty  that  one  of  two  locomotives 
caused  the  fire,  evidence  that  at  other  times  other  engines  of  defend- 
ant emitted  sparks  is  inadmissible,  the  issue  being  whether  both  of 
such  two  locomotives  were  properly  equipped  and  managed.  So  held 
in  Tribette  v.  Illinois  Cent.  R.  Co.,  71  Miss.  212,  13  So.  899. 

Fall  upon  Defective  Sidewalk — Similar  Accident  to  Plaintiff — ^Place 
Not  LfOcated. — In  an  action  for  personal  injuries  from  a  fall  upon  a 
defective  sidewalk,  testimony  of  a  witness  that  he  had  fallen  on  the 
same  sidewalk  because  of  a  defect  therein,  but  was  unable  to  state  the 
exact  place  of  such  defect,  was  inadmissible  for  any  purpose.  So  held 
in  Hoyt  v.  City  of  Des  Moines,  76  Iowa   430,  41  N.  W.  63. 

Defect  in  Highway — Similar  Accident  a  Year  Before. — In  an  action 
for  personal  injuries  from  a  defect  in  a  highway,  evidence  of  a  similar 
accident,  at  the  same  place,  sustained  a  year  before,  of  which  the 
town  had  notice,  is  inadmissible,  especially  if  it  appears  that  the  high* 
way  has  been  in  the  same  condition  for  twenty-four  hours  before  the 
accident  to  plaintiff.  So  held  in  Blair  v.  Inhabitants  of  Pelham,  118 
Mass.  420. 

Brakes  Across  Highway — Similar  Accidents  Prior   to   Their    Con- 
struction.— In  an  action  for  personal  injuries  caused  by  brakes  made 
across  a  highway,  evidence  is  inadmissible  to  show  that  within  a  week 
o/  the  time  oi  the  accident,  a  person  was  upset  at  the  same  place,  and 
a  \^^y  was  thrown  out  of  a  wagon,  at  about  the  time  of  the  accident 
/n  question,  or  within  two  or  three  months  of  that  time,  several  sim- 
iUr  accidents,  from   the  same  cause,  occurred,  it  appearing  that  the 
brakes  in  question  were  made  a  day  previous  to  the  accident.    So  held 
m  Sherman  v.  Kortright,  52  Barb.  (N.  Y.),  267. 
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Burning  of  Mill — Use  of  Steam  Engine — Other  Fire  from  Another 
Cause. — In  s^n  action  for  the  burning  of  propertv,  caused  by  the  use 
of  a  stationary  steam  engine,  evidence  was  not  admissible  to  show  the 
collateral  fact  that  the  mill  caught  fire  the  year  before,  it  appearing 
that  such  fire  was  not  communicated  to  the  mill  by  the  use  of  the 
engine  in  any  way.  So  held  in  Burb^nk  v.  Bethel  Steam  Mill  Co.,  7S 
Me.  373.  In  this  case  it  is  said  in  the  opinion:  "If  it  appeared  that  the 
fire  (the  former  one)  was  communicated  to  the  mill  in  1875,  by  the 
use  of  the  engine,  we  think  it  would  be  admissible." 

Collision  between  Vessels — Cross-Examination — Other  Accidents 
While  Witness  Was  Captain. — In  an  action  for  injuries  from  a  collision 
between  vessels,  it  is  not  competent,  upon  the  cross-examination  of 
the  captain  or  pilot  of  defendant's  vessels,  for  plaintiff  to  ask  as  to 
other  accidents  which  have  happened  while  he  has  occupied  such 
position.    So  held  in  Mailler  v.  Express  Propeller  Line,  61  N.  W.  312. 

Ice  in  Depression  in  Sidewalk — What  Caused  Witness  to  Notice 
Condition  of  Walk  on  Preceding  Day. —  In  an  action  for  personal 
injuries  from  a  fall  upon  ice  which  had  accumulated  in  a  depression 
in  a  sidewalk,  a  witness,  who  had  testified  that  the  day  before  the 
injury  to  plaintiff  she  saw  ice  in  the  depression,  was  asked,  "Is  there 
anything  which  causes  you  to  remember  particularly  the  condition 
of  that  walk  on  that  day?"  Plaintiff  admitted  that  his  purpose  was 
to  show  that  the  witness  remembered  it  because  she  stepped  on  the 
ice  in  the  depression,  and  also  that  the  fact  that  she  slipped  did 
not  tend  to  show  defendant's  liability.  The  question  was  excluded, 
but  the  witness  was  allowed  to  state  the  extent  of  the  examination 
which  she  made  of  the  depression.  It  was  held  that  it  was  within 
the  discretion  of  the  trial  court  to  exclude  the  question.  Keal  v. 
City  of  Boston,  160  Mass.  518,  36  N.  E.  308. 

liole  in  Bridge — Experiences  of  Witnesses  in  Driving  Over  Bridge. 
— But  in  an  action  for  personal  injuries  from  4  defect  in  a  bridge, 
it  was  held  that  witness  may  testify  as  to  the  particular  circumstances 
which  called  their  attention  to  the  defect,  as  that  the  wheels  of  their 
vehicles  ran  into  the  hole,  or  their  horses  shied  at  it.  So  held  in 
Tomlinson  v.  Town  of  Derby,  43  Conn.  562. 

A,   R.   Y. 


Kansas  City,  M.  &  B.  R.  Co.  v.  Nichols. 

(Supreme  Court  of  Mississippi,  May  22,  1905.) 

[38  So.  Rep.  371.] 

Carriers — Injuries  to  Passengers — Res  Ipsa  Lioquitur.* — Where  em- 
ployees of  a  railroad  company  attempted  to  couple  two  cars  while  in 
dangerous  proximity  to  a  train  on  an  intersecting  track,  and  caused 
a  collision,  injuring  a  passenger  on  the  train,  the  railroad  company 
was  presumptively  negligent. 

Appeal  from  Circuit  Court,  Pontotoc  County;  E.  O.  Sykes, 
Judg^e. 

Action  by  Henry  Nichols  against  the  Kansas  City,  Memphis 
&  Birmingham  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

♦See  foot-notes  appended  to  Lincoln  Traction  Co.  v.  Webb  (Neb.), 
14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369;  Cheetham  v.  Union 
R.  Co.  (R.  I.),  13  R.  R.  R.  292,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292; 
foot-notes  appended  to  Rowdin  v,  Pennsylvania  R.  Co.  (Pa.),  13  R. 
R.  R.  672,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  Jones  v.  United  Rys.  & 
Elec.  Co.  (Md.),  13  R.  R.  R.  631.  36  Am.  &  Eng.  R.  C4S.,  N.  S.,  631. 
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/.  IV.  Buchannan,  for  appellant. 
Mitchel  &  Mitchel,  for  appellee. 

Truly,  J.    In  Yazoo  &  Miss.  Valley  Railroad  Co.  v.  Humphrey, 
3^3  South.  154,  we  said:    "There  is  a  large  and  well-defined  class 
of  cases  in  which  for  injuries  to  passengers  the  negligence  of  the 
carrier  is  implied  from  the  mere  happening  of  the  accident.    In 
such  cases  proof  of  injury  to  the  passenger  joined  to  proof  of  the 
accident  makes  out  against  the  carrier  a  prima  facie  case  of 
failure  to  observe  that  high  degree  of  care  required  of  it  under 
the  law,  and,  if  not  rebutted,  entitles  the  plaintiff  to  recover. 
This  rule  applies  when  a  passenger  train  strikes  an  animal  on  the 
track  and  a  passenger  is  thereby  injured,  or  when  the  injury  re- 
sults from  a  collision  between  two  trains  on  the  same  track,  and 
other  similar   instances.     And   this   ig  the   law   irrespective   of 
5tatutor>'  provision,  and  was  the  law  prior  to  the  adoption  of  the 
rule  of  evidence  now  embodied  in  section  1808,  Rev,  Code  1892." 
The  instant  case  falls  clearly  within  that  statement  of  the  rule. 
Appellee,  while  a  passenger  on  appellant's  train,  was  injured  by 
the  negligence  of  its  employees  in  charge  of  the  train  by  reck- 
lessly attempting  to  make  a  coupling  of  two  cars  while  in  danger- 
ous proximity  to  a  train  upon  another  track  at  that  time  moving 
across  its  roadway ;  the  result  being  the  coach  in  which  appellee 
was  riding  collided  violently  with  such  train,  throwing  appellee 
from  the  doorway  of  the  coach  onto  the  platform,  and  thence  to 
the  ground,  inflicting  the  injuries  complained  of.    This  was  cer- 
tainly a  happening  not  ordinarily  incident  to  the  prosecution  of 
the  carrier's  business  in  the  customary  manner,  but  was  such  an 
accident  as  could  not  occur  without  the  gross  negligence  of  the 
operatives  in  charge  of  the  train.     In  such  state  of  case  the 
liability  of  the  railroad  company  is  too  firmly  established  to  per- 
mit of  disputation.    The  accident  was  not  due  to  a  coupling  made 
in  the  "usual  and  ordinary  way"  on  a  mixed  train,  but  was  the 
direct  result  of  the  collision  of  the  coach  with  a  car  standing 
across  the  track — ^a  distinction  clearly  recognized  by  the  accom- 
plished circuit  judge.     The  facts  of  the  case  being  in  the  main 
undisputed,  and  fully  sustaining  the  amount  of  recovery  awarded, 
we  see  no  ground  for  disturbing  the  verdict. 
The  judgment  is  affirmed. 
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Wall  v,  Atlantic  Coast  Line  R.  R. 

(Supreme  Court  of  South  Carolina,  April  8,  1905.) 

[51  S.  E.  Rep.  95.] 

Carriers — Baggage — Delay  in  Delivery.* — In  an  action  for  Idss  of 
baggage,  defendant  denied  any  liability  except  for  a  certain  amount, 
and  on  the  day  of  trial  produced  the  baggage  in  question,  which  it 
tendered  to  plaintiff,  who  refused  to  accept  it.  Held,  that  the  measure 
of  damage  was  any  reasonable  loss  and  expense  occasioned  by  the 
delay,  together  with  the  value  of  the  goods  at  the  time  and  place  they 
should  have  been  delivered,  less  their  value  according  to  their  condi- 
tion at  the  time  and  place  of  tender. 

Appeal  from  Common  Pleas  Circuit  Court  of  Darlington 
County ;  Watts,  Judge. 

Action  by  Lula  Wall  against  the  Atlantic  Coast  Line  Railroad. 
From  a  judgment  for  plaintiff,  both  parties  appeal.    Affirmed. 

Miller  &  Lawson,  for  plaintiff. 

P.  A,  Willcox  and  W,  F.  Dargan,  for  defendant. 

PoPE^  C.  J.  This  is  a  controversy  by  an  action  begun  in  the 
magistrate  court  by  the  plaintiff  against  the  defendant  because  of 
the  alleged  loss  of  a  valise,  for  which  she  held  the  check  of  the 
railroad,  which  contained  her  wearing  apparel.  The  defendant 
denied  any  liability,  except  to  offer  to  allow  her  the  sum  of  $10, 
and  on  the  day  of  trial  produced  the  valise  in  question ;  claiming 
that  it  had  been,  through  misadventure,  carried  past  Hartsville  to 
the  city  of  Sumter.  It  tendered  the  valise  to  the  plaindff,  which 
she  declined  to  accept.  The  magistrate  gave  a  judgment  against 
the  defendant  for  $75.  Upon  exceptions  taken  by  both  plaintiff 
and  ylefendant,  the  appeal  was  heard  by  Judge  Watts,  presiding 
judge  of  the  circuit  court,  who  in  his  judgment  reduced  the 
plaintiff's  judgment  from  ^5  to  $55;  but,  of  the  $55  adjudged 
the  plaintiff,  he  subtracted  $5,  the  costs  of  the  defendant,  which 
left  her  with  a  net  judgment  of  $50.  She  has  appealed  from  that 
judgment,  and,  in  consequence  of  her  appeal,  defendant  also  ap- 
pealed. 

This  belongs  to  that  class  of  cases  (being  on  the  law  side)  in 
which  this  court  is  powerless  to  interfere  witli  the  findings  of  fact 
of  the  court  below.  At  one  time  it  seemed  to  us  that  die  judg- 
ment of  the  circuit  judge  should  have  been  reduced  by  the  amount 
purchased  by  the  plaintiff  of  wearing  apparel,  of  $29.65,  in  excess 
of  the  value  of  the  articles  which  plaintiff  alleged  she  lost,  being 
contained  in  her  valise;  but  the  plaintiff  also  claimed  that  she 

♦See  foot-note  appended  to  Lewark  v.  Norfolk  &  S.  R.  Co.  (N.  Car.), 
14  R.  R.  R.  420,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  420;  Lee  v.  St.  Louis, 
etc.,  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  260,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
260;  Ryland  &  Rankin  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  R. 
R.  R.  279,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  279;  foot-note  appended  to 
Louisville  &  C.  Packet  Co.  v.  Bottoff  (Ky.),  13  R.  R.  R.  236,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  263. 
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had  been  subjected  to  a  g^reat  deal  of  pain  and  annoyance,  and 
5cme  cost,  at  the  failure  of  defendant  to  deliver  her  valise 
promptly,  and  it  is  likely  that  the  circuit  judge  made  some  al- 
lowance to  the  plaintiff  from  this  vexatious  delay  of  the  defend- 
ant, which  delay  was  occasioned  by  the  negligence  of  their  agent 
in  the  town  of  Marion  in  issuing  a  check  to  the  plaintiff  in  these 
words:  '*From  Marion  to  Hartsville,"  while  on  the  check  at- 
tached to  the  valise  itself,  he  placed  the  words,  "From  Marion 
m  Hartsville  to  Sumter,  S.  C."  This  unfortunate  mistake  on 
the  part  of  the  agent  of  the  defendant  was  the  cause  of  this 
trouble.  These  matters  are  discussed  and  the  rule  laid  down  in 
r^rd  thereto  in  the  case  of  Nettles  v.  Railroad  Company,  7  Rich. 
Law,  190,  62  Am.  Dec.  409;  also  Dill  v.  Railroad  Company,  7 
Rich.  Law,  158,  62  Am.  Dec.  407.  In  the  first  case  cited  supra 
die  court  said :  **In  such  cases  the  measure  of  damages  would 
seem  to  be  any  reasonable  loss  and  expenses  which  has  been 
occasioned  by  the  delay,  together  with  the  value  of  the  goods  at 
the  time  and  place  they  should  have  been  delivered,  taking  there- 
from the  value  according  to  their  condition  at  the  time  and  place 
of  actual  deliver}'^  or  tender."  The  second  case  (Dill  v.  Railroad 
Company,  supra)  is  to  the  same  extent. 

Our  great  trouble  in  this  case  is  that  Judge  Watts  has  ordered 
die  valise  returned  to  the  plaintiff,  and  from  this  part  of  his 
judgment  neither  the  plaintiff  nor  the  defendant  has  appealed. 
I:  must  therefore  stand.  Under  these  circumstances,  with  some 
hesitation,  we  have  decided  to  affirm  the  judgment  in  its  entirety. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Chicago,  B.  &  Q.  Ry.  Co.  v.  Anderson. 

(Supreme  Court  of  Nebraska,  Dec.  21,  1904.) 
[101  N.  W.  Rep.  1019.] 

Statute— Title  of  Act. — ^The  title,  "An  act  to  fix  a  maximum  stand- 
ard of  freight  charges  on  railroads,  and  to  prevent  unjust  discrimina- 
tion therein,  or  secret  rates,  rebates  or  drawbacks  therefor"  (Comp. 
St  1903,  c.  72  art.  5^,  contains  only  one  subject 

Freight  Rates — Discrimination — Validity  of  Statute. '^ — A  statute  for- 
bidding railroad  companies  to  charge  for  transportation  for  any  spe- 
citic  distance  a  greater  sum  than  they  charge  for  carriage  over  a 
greater  distance  is  within  legislative  discretion,  and  is  valid. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District  Court,  Kearney 
County;  Adams,  Judge. 

Action  by  Albert  H.  Anderson  against  the  Chicago,  Burling- 

*For  the  authorities  in  this  series  on  the  constitutionality  of  statutes 
prescribing  ^  penalty  to  compel  carriers  to  perform  their  duties  to  the 
public,  see  foot-note  appended  to  Lexington  Grocery  Co.  v.  Southern 
Ry  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  349. 
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ton  &  Quincy  Railway  Company.    Judgment  for  plaintiff.     De- 
fendant brings  error.    Affirmed. 

/.  W,  Deiveese  and  Frank  B,  Bishop,  for  plaintiff  in  error. 
M.  D.  King,  for  defendant  in  error. 

Ames,  C.  The  defendant  operates  a  line  of  railroad  extending 
from  Curtis,  in  this  state,  eastward  through  Axtell  to  Minden. 
In  the  winter  there  are  ice  fields  at  Curtis,  from  which  people  both 
at  Axtell  and  Minden  may  be  supplied,  but  at  the  latter  place 
alone  is  there  competition  with  another  railroad.  In  order  to  meet 
such  competition,  so  that  Curtis  ice  will  be  purchased  for  con- 
sumption at  Minden,  it  became  necessary  to  transport  it  between 
the  two  last-named  points  during  the  winter  of  1902  for  a  freig^ht 
charge  of  three  cents  per  hundred  pounds,  which  defendant  did 
continuously  in  the  months  of  January  and  February  in  that 
year.  During  the  same  months  the  company  transported  ice 
from  Curtis  to  Axtell  for  the  defendant  in  error,  Anderson,  for 
which  service  it  demanded  and  received  compensation  at  the 
rate  of  four  cents  per  hundred  pounds.  The  difference  in  dis- 
tance is  ten  miles,  in  favor,  of  course,  of  Axtell.  This  action  was 
brought  by  Anderson  to  recover  the  difference  of  one  per  cent 
per  hundred  pounds  between  the  charge  made  against  him  and 
the  rate  in  force  at  the  same  time  between  Curtis  and  Minden. 
There  was  a  judgment  for  the  plaintiff  in  a  justice's  court,  and 
afterwards  on  appeal  in  the  district  court,  and  the  defendant  be- 
low prosecutes  error.  The  facts  as  above  recited  are  not  in  dis- 
pute. 

Article  5  of  chapter  72  of  the  Compiled  Statutes  of  1903  is  an 
act  entitled  "An  act  to  fix  a  maximum  standard  of  freight  charges 
on  railroads,  and  to  prevent  unjust  discrimination  therein,  or 
secret  rates,  rebates  or  drawbacks  therefor."  Approved  Februarv 
28,  1881.  Sess.  Laws  1881,  c.  68,  p.  310.  Section  2  of  that  act 
is  as  follows:  "No  railroad  company  in  this  state  shall  hereafter 
charge,  collect  or  receive  for  the  transportation  of  any  merchan- 
dise or  other  property  upon  the  railroad  owned  or  operated  by 
such  company  within  the  state,  a  higher  rate  for  such  ser\^ice 
than  was  charged  by  such  company  for  the  same  or  like  service 
on  the  first  day  of  November,  A.  D.  1880,  as  shown  by  the  pub- 
lished rates  of  such  company.  And  no  railroad  company  shall 
demand,  charge,  collect  or  receive  for  such  transportation  for  any 
specific  distance  a  greater  sum  than  it  demands,  charges,  collecis 
or  receives  for  a  greater  distance."  It  is  contended  that  this 
section,  if  not  the  whole  act,  is  void,  because  of  duplicity  of  sub- 
jects in  the  title.  In  support  of  this  contention,  it  is  argued  that 
the  subject  of  fixing  a  "maximum  standard  of  freight  charges 
upon  railroads"  is  separate  and  distinct  from  that  of  preventing 
unjust  discrimination,  and  secret  rates,  rebates,  and  drawbacks 
therein  and  therefor.  We  are  unable  to  agree  with  this  view, 
because,  as  it  seems  to  us,  the  prevention  of  all  these  latter-men- 
tioned practices  is  essential  to  the  fixity — that  is,  maintenance — 
of  anv  standard  whatever.    There  are,  indeed,  standards  of  con- 
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dvct  in  plenty,  variation  from  which  is  permitted  and  even  con- 
templated ;  but  they  cannot  properly  be  called  "fixed  standards," 
in  the  sense  of  being:  settled,  firm,  immovable,  in  which  sense  it 
seems  to  us  evident  that  the  Le^slature  used  the  qualifying^  word 
in  this  instance.    A  standard  of  freig^ht  rates  from  which  trans- 
portation companies  should  be  permitted  to  depart  at  will,  g^ener- 
ally  or  specially,  openly  or  secretly,  could  hardly  be  reg^arded  as  a 
real  or  true  standard,  in  any  sense.    Counsel  for  plaintiff  in  error 
admit,  in  argument,  that  the  subjects  are  so  nearly  related  in 
nature  that  they  mig^ht  properly  have  been  united  in  the  title  to 
one  bill  or  act ;  but  they  say  that  the  syntactical  arrang^ement  of 
the  title  in  this  instance  is  such  as  to  divide  them  into  two  or 
more  distinct  classes.    If  this  were  true,  we  should  think  that  the 
line  or  lines  of  discrimination  would  need  to  be  very  clearly  and 
obviously  drawn,  so  as  to  be  apparent  without  careful  scrutiny, 
in  order  to  defeat  an  act  of  the  Legislature,  of  the  validity  of 
which  every  reasonable  presumption  is  to  be  indulged.     A  very 
slight  transposition  and  reconstruction  of  the  sentence  suffices,  as 
we  understand  counsel,  to  meet  their  own  requirements.     Omit 
the  disjunctive  "or"  and  the  adverbs  "therein"  and  "therefor," 
whose  auxiliary  offices  are  requisite  only  for  definiteness  of  ex- 
pression, and  transfer  the  words  "of  freight  charges  on  railroads" 
to  the  end  of  the  sentence,  and  the  singleness  of  subject  becomes 
evident.     The  title  will  then  read:     "An  act  to  fix  a  maximum 
standard  and  to  prevent  unjust  discrimination,  secret  rates,  re- 
hates  or  drawbacks  of  freight  charges  on  railroads."     Surely  an 
important  legislative  enactment  ought  not  to  be  annulled  for  so 
slight  an  error,  if  it  is  an  error,  of  syntax. 

We  do  not  feel  called  upon  to  enter  upon  the  inquiry  whether 
the  discrimination  complained  of  in  this  instance  was  just  or  un- 
just, considered  solely  in  the  light  of  the  circumstances  in  which 
it  was  made.    It  is  said  in  some  of  the  decisions  that  the  justice 
or  injustice  of  freight  rates  is  a  judicial  rather  than  a  legislative 
question,  and,  in  the  connection  in  which  this  utterance  has  been 
made,  we  do  not  know  that  it  is  open  to  criticism ;  but  it  is  not  to 
be  overlooked  that  legislative,  executive,  and  judicial  functions 
merge  in  each  other  by  imperceptible  degrees,  so  that  it  is  often 
impossible  to  distinguish  clearly  between  them,  and  that  the  exer- 
cise of  discretion  and  judgment  by  the  Legislature  is  indispensa- 
ble to  the  framing  and  enactment  of  any  statute.    So  long  as  they 
keep  within  their  province,  the  courts  are  not  at  liberty  to  sit  in 
review  of  their  conduct,  or  decide  upon  its  wisdom  or  justice. 
By  section  2  of  the  act  above  quoted,  the  Legislature  determined 
that  it  is  unjust  for  a  railroad  company  to  charge  for  carriage  for 
any  specific  distance  a  greater  sum  than  it  charges  for  a  greater 
distance,  and  absolutely  prohibited  the  practice.     We  are  unable 
to  say  that  we  are  better  qualified  to  decide  upon  this  matter  than 
Here  the  members  of  the  two  houses,  or  that,  if  we  were  so, 
tftere  is  anything  in  the  nature  of  the  judicial  office  that  confers 
upon  the  court  jurisdiction  to  revise  the  legislative  judgment. 
The  objection  that  in  particular  cases  and  classes  of  cases  the 
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Statute  may  work  injustice  is  one  from  which  the  wisest  and  most 
beneficent  laws  are  not  exempt,  and  one  which  law-makers  neces- 
sarily consider  in  weig^hing^  the  advantages  and  disadvantages  to 
the  general  public  of  any  proposed  measure.  That  is  their  chief 
and  most  important  duty,  and  it  is  because  it  is  so  that  it  is  be- 
lieved that  legislation  is  most  safely  intrusted  to  representative 
bodies,  whose  members  are  elected  from  all  classes  of  the  com- 
munity and  from  all  regions  of  the  state. 

It  is  therefore  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  of  the  district  court  be  af- 
firmed. 


General  Fire  Extinguisher  Co.  v.  Carolina  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Dec.  17,  1904.) 

[49  S.  E.  Rep.  208.] 

Carriers  of  Goods — Negligence— -Proziixiate  Cause. — ^Though  a  car- 
rier of  goods  was  negligent  in  failing  to  forward  goods  shipped,  it  is 
not  liable  for  the  loss  of  the  goods  by  fire,  where  it  was  not  negligent 
with  respect  to  the  fire,  in  the  absence  of  evidence  that  the  negligence 
in  failure  to  forward  the  goods  was  the  proximate  cause  of  the  loss. 

Appeal  from  Superior  Court,  McKinley  County;  W.  R.  Allen, 
Judg^e. 

Action  by  the  General  Fire  Extinguisher  Company  against  the 
Carolina  &  Northwestern  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Plaintiff  on  March  12,  1902,  delivered  to  the  Seaboard  Air  Line 
Railway  Company  at  Charlotte  a  car  load  of  iron  piping  to  be  de- 
livered to  the  Rhods  Manufacturing  Company  at  Granite  Falls, 
N.  C.  The  Seaboard  Air  Line  Railway  Company  issued  therefor 
its  bill  of  lading,  "Released,"  contracting  to  deliver  it  to  the  con- 
signee or  to  its  connecting  line  at  Lincolnton,  N.  C,  to  be  carried 
to  its  destination.  The  jury,  in  response  to  an  issue  submitted, 
found  that  the  Seaboard  Air  Line  Railway  Company  delivered  the 
piping  to  the  defendant  company  at  Lincolnton,  being  the  con- 
necting line  between  said  point  and  Granite  Falls,  on  March  15th, 
being  Saturday.  About  one  half  of  the  piping  was  carried  to  its 
destination  by  defendant.  The  remaining  half,  while  in  the  de- 
fendant's possession  awaiting  shipment,  was  destroyed  by  fire 
communicated  to  the  car  by  the  defendant's  warehouse,  which 
was  burned  on  the  morning  of  March  18th.  The  delay  in  for- 
warding the  whole  of  the  piping  on  the  day  of  its  delivery,  or 
Monday  following,  was  caused  by  the  failure  of  defendant  to  have 


♦See  foot-note  appended  to  Bibb  Broom  Corn  Co.  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  (Minn.),  14  R.  R.  R.  407,  37  Am.  &  Eng.  R.  Cas.. 
N.  S.,  407. 
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sufficient  cars  for  that  purpose.    The  defendant  was  at  that  time 
a  narrow-gau^e  road.    The  car  containing  the  piping  was  on  the 
track  of  the  Seaboard  Air  Line  Railway  Company  near  the  ware- 
house of  defendant.    It  was  in  evidence  that  the  warehouse  was 
burned  about  1  o'clock  on  the  morning^  of  the  18th  of  March. 
There  was  no  evidence  as  to  how  the  fire  ori^nated.    It  was  in 
evidence  that,  when  the  fire  was  discoverd,  the  warehouse  was 
enveloped  in  flames.    No  night  watchman  was  kept  at  the  depot. 
The  defendant  kept  tubs  and  barrels  filled  with  water  at  the 
depot.    The  people  of  Lincolnton  had  no  provision  for  "fighting 
fire"— depended  on  buckets  of  water.     The  jury,  having  found 
that  the  piping  was  delivered  to  defendant  company,  responded 
affirmatively  to  the  second  issue:    "Was  the  destruction  of  that 
part  of  the  shipment  of  pipe  by  fire  caused  by  the  negligence  of 
the  defendant. as  alleged  in  the  complaint?''     The  defendant  in 
apt  time  requested  the  court,  in  writing,  to  instruct  the  jury: 
"That  if  the  jury  find  as  a  fact,  from  the  evidence,  that  part  of 
the  pipe  was  destroyed  by  fire  without  any  fault  on  the  part  of 
the  defendant,  and  that  it  provided  such  appliances  and  equip- 
ments for  protecting  the  property  in  its  control  and  possession 
from  fire  as  were  ordinarily  in  common  use  in  the  town  of 
Lincolnton,  and  exercised  such  care  over  the  same  as  an  or- 
dinarily prudent  person  would  have  done  under  similar  circum- 
stances, then  the  jury  should  answer  the  second  issue  *No.'  "    The 
court  declined  to  give  the  instruction.    Defendant  excepted.    The 
court,  in  response  to  plaintiff's  request,  instructed  the  jury  on  the 
second  issue :    "That  it  is  the  duty  of  a  common  carrier  to  carry 
and  deliver  with  reasonable  promptness  under  all  circumstances, 
and  if,  after  defendant  had  received  said  shipment  or  car  of  pipe 
irom  the  Seaboard  Air  Line  Railway,  it  could  with  reasonable 
promptness  [have]  carried  the  shipment  of  pipe  from  Lincolnton 
to  its  destination  before  the  fire  cx:curred,  it  was  defendant's  duty 
to  do  so,  and  such  failure  would  be  negligence,  and  if  this  negli- 
g:ence  [was  the]   cause  of  injury,  the  second  issue  should  be 
answered  *Yes.' "    "The  law  imposes  upon  common  carriers  the 
obligation  to  have  and  to  furnish  sufficient  facilities  for  reasonably 
prompt  transportation  of  goods  tendered  for  carriage,  and  would 
be  liable  for  failure  to  transport  promptly,  whether  the  failure  is 
due  to  a  want  of  facilities  or  to  a  captious  refusal  to  carry ;  and, 
if  the  jury  shall  find  that  the  failure  of  defendant  to  carry  and 
deliver  the  said  car  or  shipment  of  pipe  to  its  destination  before 
the  said  fire  occurred  was  due  to  the  want  of  sufficient  cars  to 
carry  the  usual  and  ordinary  amount  of  freight  over  its  road,  then 
defendant  was  negligent,  and  this  was  the  cause  of  the  injury,  the 
second  issue  should  be  answered  *Yes.'  "     The  defendant  ex- 
cepted.   From  a  judgment  for  the  plaintiff,  the  defendant  ex- 
cepted. 

Osborne,  Maxwell  &  Keerans  and  /.  H.  Marion,  for  appellant. 
^y.  F.  Harding,  for  appellee. 

Connor,  J.  (after  stating  the  case).    In  the  view  which  we 
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take  of  the  case,  it  becomes  unnecessary  to  pass  upon  the  defend- 
ant's exceptions  to  his  honor's  charge  upon  the  first  issue.     As- 
suming that,  as  found  by  the  jury,  the  piping  had  been  delivered 
to  the  defendant  company,  and  that  the  defendant  was  in  default 
in  not  having,  as  was  its  duty,  a  sufficient  number  of  cars  to  send 
it  within  a  reasonable  time  to  Granite  Falls,  we  are  of  the  opinion 
that  the  defendant  was  entitled  to  the  instruction  asked,  and  his 
honor  should  not  have  given  the  instruction  asked  by  the  plain- 
tiff.    The  defendant,  by  its  failure  to  ship  within  a  reasonable 
time,  became  liable  for  such  damages  as  naturally  and  proximately 
resulted  from  such  breach  of  contract  or  duty.    Lindley  v.  R.  R. 
Co.,  88  N.  C.  549.    Pearson,  J.,  in  Ashe  v.  De  Rossette,  50  N.  C. 
299,  72  Am.  Dec.  552,  says :    "When  one  violates  his  contract,  he 
is  liable  only  for  such  damages  as  are  caused  by  the  breach,  or 
such  as,  being  incidental  to  the  act  of  omission  or  commission, 
as  a  natural  consequence  thereof,  may  reasonably  be  presumed 
to  have  been  in  contemplation  of  the  parties  when  the  contract 
was  made.     This  rule  of  law  is  well  settled,  but  the  difficulty- 
arises  in  making  its  application."    In  that  case  a  quantity  of  rice 
was  sent  to  the  mill  of  defendant's  intestate  pursuant  to  a  con- 
tract that  it  was  to  be  worked  in  its  "turn."    The  rice  was  not 
worked  in  its  turn.     The  mill  with  its  contents  was  thereafter 
burned.    In  an  action  on  the  contract  for  failure  to  have  the  rice 
beaten  in  its  turn,  the  plaintiff  claimed  the  value  of  the  rice  as  the 
measure  of  the  damage  to  which  he  was  entitled.    This  court  held 
that,  in  the  absence  of  any  evidence  of  negligence  in  respect  to 
the  burning  of  the  mill,  he  was  not  entitled  to  recover  the  value 
of  the  rice.    The  court  said :    "There  is  nothing  to  show  that  the 
contingency  that  the  rice  might  be  burned,  if  left  in  the  mill,  was 
in  the  contemplation  of  the  parties.     On  the  contrary,  its  being- 
hurnt  was  an  accident  unlooked  for  and  unforeseen,  and  can 
in  no  sense  be  considered  as  having  been  caused  by  the  fact  that 
It  was  not  beat  in  the  turn  promised  by  the  defendant's  intestate. 
Consequently  the  damages  were  too  remote."    Wells  v,  Wilming- 
ton &  W.  R.  R.,  51  N.  C.  49,  72  Am.  Dec.  556,  in  which  the  prin- 
ciple was  applied  to  a  contract  of  carriage.     Upon  the  second 
trial  of  Ashe  v.  De  Rdssette,  supra  (53  N.  C.  240),  the  court 
below  submitted  the  question  to  the  jury  to  say  whether   the 
promise  was  made  in  contemplation  of  the  imminent  risk  from 
fire,  etc.,  and  they  so  found.    This  court  held  that  there  was  no 
evidence  to  sustain  the  finding,  saying:     "So,  notwithstanding 
the  opinion  of  the  jury,  as  it  is  a  mere  matter  of  opinion,  and 
there  is  no  evidence  in  regard  to  it,  we  are  disposed  to  adhere  to 
the  opinion  previously  expressed  by  us."     In  Whitford  v.  Foy, 
65  N.  C.  265,  the  case  is  approved,  and  the  distinction  pointed  out 
wherein  a  bailee  misuses  the  property,  or  by  conduct  converts  it 
to  his  own  use,  in  which  case,  if  the  property  is  lost  or  destroyed, 
he  is  liable  for  its  value  without  regard  to  the  cause  of  such  loss, 
in  an  action  of  trover  under  the  former  system,  or  for  a  con- 
version now.    The  court  says :    "But  such  a  rule  has  never  been 
applied  to  other  contracts,  still  less  to  a  mere  neglect  by  a  trus- 
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tee,  when  no  fraud  is  imputed."  In  Sledg^e  v.  Reid,  73  X.  C. 
440,  the  principle  was  applied  to  the  case  of  a  wrong^ful  taking 
by  a  sheriff  of  a  mule,  the  court  refusing  to  j^ive  damag^es  for  loss 
of  plaintiff's  crop.  The  court  cite  Ashe  v.  De  Rosette,  supra, 
and  Hadly  v.  Baxendate,  9  Exch.  341,  the  leading^  case  on  the 
subject;  Edmondson  v.  Fort,  75  N.  C.  404;  Foard  v,  R.  R.  Co., 
53  X.  C.  235,  78  Am.  Dec.  277. 

The  principle  has  been  frequently  applied  in  other  courts  to 
cases  a^inst  carriers  negflig^ently  delayinj^  the  shipment  of  freight. 
In  Morrison  v.  Davis,  20  Pa.  171,  57  Am.  Dec.  695,  the  defend- 
ants, common  carriers  by  water,  received  the  plaintiff's  g^oods 
for  shipment  by  way  of  canal.  They  used  a  lame  horse,  and 
thereby  the  beat  was  delayed.  When  the  boat  reached  the 
Juinata  Division  of  the  canal,  it  struck  an  unprecedented  flood, 
and  the  plaintiff's  property  was  injured.  In  an  action  for  the 
nt^li^ent  delay  it  was  soug^ht  to  recover  the  value  of  the  prop- 
erty. The  court  said  that  the  proximate  cause  of  the  disaster 
was  the  flood;  the  fault  of  having  a  lame  horse  was  a  remote 
one,  which,  by  concurring^  with  the  extraordinary  flood,  caused 
the  injury.  "In  any  other  than  a  carrier's  case,  the  question 
would  present  no  difficulty.  The  general  rule  is  that  a  man  is 
answerable  for  the  consequences  of  a  fault  only  so  far  as  the 
same  are  natural  and  proximate,  and  as  may  on  this  account 
be  foreseen  by  ordinary  forecast,  and  not  those  which  arise  from  a 
conjunction  of  his  fault  with  other  circumstances  of  an  extraor- 
dinary nature."  After  discussing^  the  question  at  some  leng^th, 
the  court  say:  "Now,  there  is  nothing  in  the  policy  of  the  law 
relating  to  common  carriers  that  calls  for  any  different  rule,  as 
to  consequential  damages,  to  be  applied  to  them.  They  are 
answerable  for  the  ordinary  and  proximate  consequences  of  their 
negligence,  and  not  for  those  that  are  remote  and  extraordinary ; 
and  this  liability  includes  all  those  consequences  which  may  have 
arisen  from  the  neglect  to  make  provision  for  those  damages 
which  ordinary  skill  and  foresight  is  bound  to  anticipate."  Dan- 
iels z\  Ballantine,  23  Ohio  St.  532,  13  Am.  Rep.  264;  Denny  v, 
X.  Y.  C.  R.  R.,  13  Gray,  481,  74  Am.  Dec.  645.  The  court  cites 
with  approval  Morrison  v,  Davis,  supra,  saying :  "The  defendants 
failed  to  exercise  due  care  and  diligence,  in  not  being  possessed 
of  a  sufficient  number  of  efficient  working  engines  to  transport 
the  plaintiff's  wool  with  the  usual  ordinary  and  reasonable  speed. 
The  consequence  of  this  failure  on  their  part  was  that  the  wool 
was  detained  six  days  at  Syracuse.  This  was  the  full  and  entire 
effect  of  their  negligence,  and  for  this  they  are  clearly  responsi- 
ble." The  property  was  burned  in  defendant's  warehouse  after 
it?  arrival  at  the  point  of  destination.  It  was  held  that  the  de- 
fendant was  not  liable.  Mich.  Cent.  R.  R.  Co.  v.  Burrows,  ZZ 
Mich.  6;  Hoadlev  v,  N.  Trans.  Co.,  115  Mass.  305,  15  Am.  Rep. 
ift5;R.  R.  Co.  z'.^  Reeves,  77  U.  S.  176,  19  L.  Ed.  909. 

The  contract  with  the  plaintiff,  by  which  the  defendant  carried 
the  irtight  "released,"  relieved  it  of  its  common-law  liability  as 
ksartT,  but  not  against  injury  resulting  from  its  own  negligence. 
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Smith  V,  R.  R.,  64  N.  C.  235 ;  6  Cyc.  393.  As  his  honor  properly- 
told  the  jury,  the  burden  was  therefore  on  the  plaintiff  to  show- 
that  the  piping  was  destroyed  by  the  neg^ligence  of  the  defendant. 
Of  course,  in  view  of  the  law,  as  we  have  seen,  such  neglig^ence, 
it  any,  referred  to  the  burning^  of  the  warehouse — either  in  re- 
spect to  the  origin  of  the  fire,  or  the  facilities  for  controlling  it. 
His  honor  told  the  jury  that  the  measure  of  duty  in  this  respect 
was  ordinary  care,  or  the  care  of  the  prudent  man.  There  is 
no  suggestion  as  to  the  origin  of  the  fire.  It  may,  so  far  as  it 
appears,  have  been  caused  by  rats,  matches,  incendiary,  or  any 
other  of  the  unaccountable  causes  from  which  human  experience 
teaches  it  is  next  to  impossible  to  provide.  In  regard  to  keeping^ 
a  watchman  at  the  depot  we  are  not  prepared,  in  the  absence  of 
any  evidence  that  it  is  usual  to  do  so,  to  say  that  it  was  the  duty 
of  defendant  to  do  so.  It  would  seem  that,  if  the  defendant 
used  the  same  precautions  used  by  citizens  of  Lincolnton,  it 
would  discharge  its  duty.  While  it  is  true  that  this  court  has, 
following  the  Supreme  Court  of  the  United  States,  and  probably 
a  majority  of  the  state  Supreme  Courts,  held  that,  except  in  very 
rare  and  exceptional  cases,  negligence  is  a  question  of  fact,  and 
the  measure  of  duty  is  the  conduct  of  the  prudent  man,  we  think 
that  it  is  still  the  duty  of  the  judge  to  explain  to  the  jury  the  law 
in  the  light  of  the  testimony.  Russell  v,  R.  R.,  118  N.  C.  1098, 
24  S.  E.  512;  Hinshew  v,  R.  R.,  118  N.  C.  1047,  24  S.  E.  426. 
We  have  no  purpose  to  question  or  shake  the  doctrines  as  laid 
down  in  those  and  later  cases.  In  the  application  of  the  rule  the 
most  careful  and  anxious  attention  and  desire  to  keep  true  to  the 
Hne  cannot  always  secure  results  satisfactory  to  minds  approach- 
ing cases  from  opposite  points  of  view,  and  often  preconceived 
mental  bias.  In  this  case  there  was  no  conflicting  evidence. 
The  jury  had  a  full  and  intelligent  description  of  the  conditions, 
a  judge  of  marked  ability  and  clearness  of  judgment  heard  the 
testimony,  and,  if  there  had  been  no  evidence  of  the  way  in  which 
owners  of  property  in  the  same  town  protected  their  houses  from 
fire,  the  jury  would  have  had  nothing,  save  their  own  experiences 
and  their  individual  opinions  as  to  what  a  prudent  man  would 
have  done  in  respect  to  property  situated  as  was  the  defendant's 
to  protect  it  from  fire,  other  than  the  damage  incident  to  the  pass- 
ing of  engines.  What  may  have  been  the  duty  of  the  court  in 
instructing  the  jury  in  such  condition  of  the  evidence  is  not  pre- 
sented in  this  case.  We  are  of  the  opinion  that  the  defendant 
was  entitled  to  have  the  jury  told  that  the  measure  of  duty  was 
the  care  taken  by  prudent  citizens  of  Lincolnton  in  that  respect 
of  their  property.  Defendant's  exception  in  that  respect  must  be 
sustained.  His  honor  should  have  told  the  jury  that  there  was 
no  evidence  showing  that  the  delay  in  shipping  was  the  proximate 
cause  of  the  destruction  of  the  property.  The  inquiry  would  thus 
have  been  narrowed  to  the  question  of  negligence  in  respect  to 
the  means  provided  for  ^'fighting  fire."  What  would  have  been 
the  liability  of  the  defendant  if  the  freight  had  been  delayed  be- 
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vend  the  number  of  days  fixed  by  the  statute  it  is  unnecessary  to 
su^gfest    We  have  not  considered  the  exceptions  directed  to  the 
£rst  issue. 
There  must  be  a  new  trial. 


Michaels  et  al,  v.  Adams  Exp.  Co. 

(Supreme  Court  of  New  Jersey,  Dec.  2,  1904.) 

[59  Atl.  Rep.  142.] 

Carriers — Loss  by  Fire — Directing  Verdict* — ^A  box  of  merchan- 
dise was  intrusted  to  an  express  company  for  carriage  under  a  stipu- 
lation that  in  case  of  loss  by  fire  the  carrier  should  not  be  held  liable 
nnless  such  fire  occurred  through  its  negligence.  On  the  trial  of  an 
action  for  nondelivery  of  the  goods  the  testimony  at  the  close  of  the 
case  showed  the  contract  of  carriage,  and  the  loss  of  the  goods  by  fire, 
but  failed  to  show  any  negligence  of  the  defendant,  either  affirmatively 
or  infcrenti^lly.  Held,  that  a  verdict  for  the  defendant  was  properly 
directed  by  the  trial  court. 

(Syllabus  by  the  Court) 

Action  by  Aaron  J.  Michaels  and  others  against  the  Adams 
Express  Company.  Verdict  for  defendant.  Rule  to  show  cause. 
Denied. 

Argued  February  term,  1904,  before  Gum  mere,  C.  J.,  and 
Dixon,  Garrison,  and  Swayze,  JJ. 

Thomas  S.  Henry,  for  plaintiffs. 

Vredenburgh,  Wall  &  Van  Winkle,  for  defendant. 

Garrison,  J.  The  declaration  counted  upon  the  nondelivery 
or  a  box  of  merchandise  intrusted  by  the  plaintiffs  to  the  defend- 
ant as  a  common  carrier.  The  defendant  pleaded  specially  that 
the  ^oods  of  the  plaintiffs  had  been  accepted  for  carriage  under 
a  stipulation  that  the  defendant  should  not  be  held  liable  for  any 
loss  occurring  from  fire  in  any  of  its  stores  or  depots  unless  the 
fire  occurred  through  its  negligence.  The  plaintiff's  replication 
to  this  plea  was  a  denial  of  the  existence  of  the  contract.  At  the 
trial  the  olaintiffs  proved  the  shipping  of  the  goods,  and  their 
destruction  by  fire  in  a  storehouse  of  the  defendant.  The  defend- 
ant's testimony  was  to  the  same  effect  with  more  of  detail,  and 
in  addition  it  proved  the  contract  set  up  in  its  plea.  From  the 
testimony  of  neither  party  did  any  negligence  on  the  part  of  the 
defendant  appear  either  affirmatively  or  inferentially.  This  being 
the  state  of  the  proofs,  the  trial  court,  at  the  conclusion  of  the 
case,  directed  a  verdict  for  the  defendant.  This  ruling  was 
clearly  correct,  and  disposed  finally  of  the  case.  Mere  nonde- 
livery^^ proof  of  loss  by  fire  did  not  make  out  the  case  of  the 

.  *As  to  the  burden  of  proving  carrier's  liability,  when  such  liability 
K  limited,  see  foot-note  appended  to  Georgia  Southern  &  F.  Ry.  Co 
*^;  Johnson,  King  &  Co.  (Ga.),  14  R.  R.  R.  398,  37  Am.  &  Eng.  R.  Cas., 
^.  S.,  398. 
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plaintiffs,  which,  in  view  of  the  contract  of  carriage,  must  rest 
upon  the  neg^lig^ence  of  the  carrier  with  respect  to  the  loss  by  fire. 
Such  negligence  not  appearing  in  the  testimony  of  either  party 
the  defendant  was  entitled  to  a  judgment  for  costs  against  the 
plaintiffs. 

The  record  contains  a  plea  by  which  the  defendant  sets  up 
that  before  the  commencement  of  the  plaintiffs'  suit  it  tendered 
to  the  plaintiffs  the  sum  of  $50,  and  that  upon  the  refusal  of  the 
plaintiffs  to  receive  the  said  $50  the  same  was  paid  into  court. 
A  replication  admits  the  tender  set  up  in  this  plea,  and  renews 
the  plaintiffs'  refusal  to  accept  the  sum  so  tendered.  No  issue 
upon  this  plea  appearing  on  the  transcript,  the  verdict  that  was 
directed  by  the  trial  court  applies  solely  to  the  issue  joined  upon 
the  defendant's  other  plea,  by  which  the  defendant  denies  all 
liability  by  force  of  the  contract  set  forth  in  that  plea.  The  sit- 
uation referred  to  in  Levan  v.  Sternfield,  55  N.  J.  Law,  45,  25 
Atl.  854,  is  therefore  not  presented  in  the  present  case.  The  right 
of  the  plaintiffs  to  take  this  $50  out  of  court  is  not  raised  by  a 
rule  to  show  cause  why  a  new  trial  should  not  be  granted.  It 
is  the  subject  of  a  practice  motion.  The  verdict  was  properly 
directed  upon  the  issue  that  appeared  upon  the  transcript.  The 
plaintiffs'  rule  is  discharged,  with  costs. 


Wesner  &  White  Mfg.  Co.  v,  Atlantic  Coast  Line  R.  R. 

(Supreme  Court  of  South  Cs^rolina,  M^rch  20,  1905.) 

[50  S.  E.  Rep.  789.] 

Carriers — Freight    Shipment — Delay    in    Delivery.* — In    an    action 

against  a  carrier  for  failure  to  promptly  deliver  freight,  where  special 
damages  are  claimed,  the  complaint  must  allege  that  the  carrier  knew 
of  the  use  to  which  the  freight  w^s  to  be  put,  and  that  special  injury 
would  result  from  delay,  and  that  it  contracted  to  transport  with  ref- 
erence to  such  damage. 

Appeal  from  Common  Pleas  Circuit  Court  of  Orangeburg- 
County;  Klugh,  Judge. 

Action  by  the  Wesner  &  White  Manufacturing  Company 
against  the  Atlantic  Coast  Line  Railroad.  From  an  order  re- 
fusing a  motion  to  strike  out  of  the  complaint  certain  allegations, 
defendant  appeals.    Reversed. 

/.  T.  Barron  and  Moss  &  Lide,  for  appellant. 

Bowman  &  Wannamaker  and  /ay.  F.  Izlar,  for  respondent. 

Woods,  J.  In  this  action  plaintiff  seeks  to  recover  of  the  de- 
fendant railroad  company  $1,995  damages  for  the  alleged  delay 
in  transporting  270  bundles  of  wire,  and  also  for  the  alleged  in- 
jury caused  to  the  wire  during  transit.    The  complaint  contains 

♦See  foot-note  appended  to  Lewark  v.  Norfolk  &  S.  R.  Co.  (N.  Car.)r 
14  R.  R.  R.  420,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  420. 
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three  sqwrate  causes  of  action.  After  giving  due  notice  to  plain- 
tiff, defendant  made  a  motion  before  his  honor  Judge  Klugh  at 
his  chambers,  at  Orangeburg,  on  May  6,  1904,  to  strike  out,  as 
irrelevant  and  redundant,  "so  much  of  paragraph  6  of  the  second 
cause  of  action  as  alleges  that,  *by  reason  of  the  damage  thereto 
and  the  delay  in  the  transportation  of  said  goods  by  the  said 
carriers  and  the  defendant,  the  plaintiff  was  forced  to  stop  or  shut 
its  manufacturing  enterprise  from  the  4th  to  the  20th  day  of 
Januar}',  A.  D.  1904,  both  inclusive,  and  to  pay  five  employees 
or  hands  for  fifteen  days  at  the  rate  of  ninety  cents  each  per 
day,  amounting  to  the  sum  of  $67.50 ;  to  stop  the  manufacture  of 
bed  springs  for  the  same  length  of  time ;  to  suffer  the  business 
of  the  plaintiff  to  cease  and  become  disorganized,  besides  being 
greatly  worried  and  annoyed  by  said  delay,  damage,  injury,  and 
inconvenience  in  said  transportation  caused  as  aforesaid.'  And 
also,  for  the  same  reason,  so  much  of  paragraph  4  of  the  third 
ause  of  action  as  alleges  that  'the  business  of  the  plaintiff  in- 
temipted  the  enterprise  and  manufacture  of  bed  springs  stopped, 
the  manufactory  of  plaintiff  compelled  to  shut  down  and  cease 
work/  "  The  motion  was  refused,  and  from  this  ruling  defend- 
ant appeals. 

The  judgment  of  the  circuit  court  will  have  to  be  reversed. 
It  is  true,  the  complaint  alleges  the  defendant  was  "fully  cog- 
nizant of  the  fact  that  the  plaintiff's  stock  of  wire  was  low,  and 
that  plaintiff  wanted  the  same  at  once,  and  that  there  ysras  neces- 
sity for  a  hurried  shipment."  But  there  is  no  allegation  that  the 
defendant  knew  whether  the  goods  were  for  sale,  or  for  plain- 
tiff's own  use,  or  that  it  had  any  knowledge  of  the  nature  of 
plaintiff's  business,  or  of  the  special  injury  that  would  result  to 
it  by  reason  of  a  delayed  shipment,  and  that  it  contracted  to 
transport  the  wire  with  reference  to  any  such  special  damage. 
Xor  is  there  any  allegation  that  the  plaintiff  could  not  obtain 
wire  from  some  other  source,  and  that  the  defendant  knew  it 
could  not  be  so  obtained.  There  was  nothing,  therefore,  in  the 
complaint  upon  which  to  base  the  claim  of  special  damages  for 
interruption  of  plaintiff's  business  of  manufacturing  bed  springs, 
and  the  pay  of  hands  incident  to  such  interruption.  The  case 
therefore  falls  distinctly  within  the  principles  stated  in  Traywick 
V-  Southern  Railway  Co.  (recently  filed)  50  S-  E.  549. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed. 
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(Supreme  Judicial  Court  of  Maine,  March  13,  1905.) 

[60  Atl.  Rep.  710.] 

Carriage  of  Passengers — Degree  of  Care — Standard  of  Care.*— -In 

the  actual  trs^nsportation  of  passengers,  common  carriers  are  required 
by  public  policy  and  safety  to  exercise  the  highest  degree  of  care 
consistent  with  the  business  in  which  they  are  engaged.  They  are 
required  to  do  all  that  human  care,  vigilance,  and  foresight  can  do 
under  the  circumstances,  considering  the  character  and  mode  of  con- 
veyance, to  prevent  accident  to  passengers.  But  the  standard  recog- 
nized by  law  is  that  of  ordinary  care  with  respect  to  the  exigencies  of 
the  particular  case,  and  the  "standard  by  which  to  determine  whether 
a  person  has  been  guilty  of  negligence  is  the  conduct  of  a  prudent, 
careful,  or  diligent  man." 

Same — Same — Station  Platforms. — In  view  of  the  great  peril  in- 
volved in  the  transportation  of  passengers  by  steam  railways,  a  very- 
high  degree  of  vigilance,  foresight,  and  skill  is  required  to  fill  the 
measure  of  ordinary  care  in  order  to  prevent  accident  and  injury.  So, 
with  respect  to  the  duty  owed  to  the  passenger  on  the  platform  of  a 
railway  station,  the  company  is  required  to  exercise  ordinary  care  for 
the  protection  and  safety  of  a  passenger  in  that  situation;  but  it  is 
obvious  that  different  precautions  and  safeguards,  and  a  less  degree  of 
skill  and  foresight,  may  be  sufficient  to  meet  the  requirements  of  ordi- 
nary care  under  those  circumstances.  The  correct  principle  obviously 
is  that  in  all  cases  the  amount  of  care  bestowed  must  be  equal  to  the 
emergency,  however  the  standard  may  be  denominated. 

Same — Same — Same. — It  is  the  duty  of  a  railroad  company  to  exer- 
cise all  ordinary  care  to  maintain  its  platform  in  such  a  reasonably 
safe  and  suitable  condition  that  the  passengers  who  are  themselves  in 
the  exercise  of  ordinary  care  can  walk  over  it  in  safety. 

Action  by  Lizzie  M.  Maxfield  against  the  Maine  Central  Rail- 
road Company  for  personal  injuries.  Verdict  for  plaintiff  for 
$1,158.35.     Motion  for  new  trial  overruled. 

Argued  before  WiswELL,  C.  J.,  and  Whitehouse,  Strout, 
Savage,  Peabody,  and  Spear,  JJ. 

Scott  Wilson  and  £.  L,  Bodge,  for  plaintiff. 
Nathan  &  Henry  B.  Cleaves,  Stephen  C.  Perry,  Wallace  H. 
White,  and  Seth  M,  Carter,  for  defendant. 

Whitehouse,  J.  This  was  an  action  to  recover  damages  for 
personal  injury  which  the  plaintiff  sustained  on  the  22d  of  De- 
cember, 1902,  by  slipping  on  the  platform  at  Newhall  station,  in 
the  town  of  Windham,  on  the  Mountain  Division  of  the  defend- 
ant's railroad,  as  she  was  walking  from  the  station  door  to  the 
cars  for  the  purpose  of  taking  the  morning  train  to  Westbrook. 
It  is  alleged  in  her  declaration  that  this  platform  had  negligently 
been  allowed  to  remain  covered  with  ice  in  the  line  of  travel  from 

♦As  to  the  degree  of  care  required  of  passengers,  see  foot-note  ap- 
pended to  Hart  V.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  14  R.  R.  R.  430, 
37  Am.  &  Eng.  R.  Cas..  N.  S.,  430;  O'Brien  v.  St.  Louis  Transit  Co. 
(Mo.),  14  R.  R.  R.  413,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Lincoln 
Traction  Co.  v.  Webb  (Neb.),  14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  369;  Topp  v.  United  Rys.  &  Electric  Co.  (Md.),  14  R.  R.  R. 
248,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 
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the  door  of  the  station  to  the  cars,  and  had  thereby  been  rendered 
slippery  and  dang^erous  for  passengers  having  occasion  to  walk 
over  it  for  the  purpose  of  entering  or  leaving  the  car. 

It  was  not  in  controversy  that  on  the  morning  in  question  the 
plaintiff  entered  the  station,  purchased  a  ticket  for  the  8  o'clock 
train  from  Newhall  to  Westbrook,  and  attempted  to  walk  across 
the  platform  for  the  purpose  of  entering  the  car,  when  she  slip- 
ped upon  the  platform  and  fell,  severely  spraining  her  ankle. 
The  jury  rendered  a  verdict  in  her  favor  for  $1,158.35,  and  the 
case  comes  to  this  court  on  the  defendant's  motion  to  set  the 
verdict  aside  as  against  the  evidence. 

Upon  the  question  of  the  defendant's  liability,  the  principal 
controversy  between  the  parties  was  one  of  fact  respecting  the 
precise  condition  of  the  platform  at  the  time  and  place  of  the 
accident  on  the  morning  of  December  22d. 

It  appears  from  the  testimony  of  the  clerk  of  the  weather  bu- 
reau at  Portland  that  a  light  snow  had  fallen  there  in  the  after- 
noon of  the  day  before,  changing  to  rain  at  3:16  p.  m.,  and  that 
the  rain  continued  to  fall  more  or  less  during  the  night,  ceasing 
at  5:20  on  the  morning  of  the  22d.  It  also  appears  from  this 
record  that  the  temperature  at  Portland  on  Sunday,  the  21st, 
was  15  degrees  below  the  freezing  point  in  the  morning — ^the 
average  during  the  day — and  when  the  rain  began  to  fall  in  the 
afternoon  being  substantially  at  the  freezing  point.  On  Saturday, 
the  20th,  it  was  10  degrees  below  the  freezing  point  in  the  morn- 
ing :  the  highest  during  the  day  being  1  degree  above  at  2  o'clock 
'v\  the  afternoon.  It  was  6  below  at  8  o'clock  in  the  evening.  At 
8  o'clock  on  the  morning  of  the  22d,  at  the  time  of  the  accident, 
the  temperature  at  Portland  appears  to  have  been  11  degrees 
above  the  freezing  point. 

It  is  contended,  however,  that  this  record  of  the  temperature 
at  Portland  is  by  no  means  conclusive  evidence  of  the  temperature 
at  Xewhall,  12  miles  further  inland,  and,  even  if  it  were,  it  is 
insisted  that  the  temperature  above  shown  is  not  necessarily  in- 
consistent with  the  contention  that  the  platform  of  the  Newhall 
station  at  the  time  of  the  accident  there  was  in  fact  a  thin  coating 
of  ice,  which  had  formed  during  the  continued  cold  weather  pre- 
vailing during  the  two  preceding  days.  It  is  further  said  that 
the  plaintiff's  claim  on  this  point  is  strengthened  by  uncontra- 
<iicted  testimony  in  her  behalf  that  prior  to  the  freezing  weather 
01  Saturday  and  Sunday,  the  20th  and  21st,  water  had  been  drip- 
ping from  a  defective  or  obstructed  gutter  at  the  edge  of  the  roof 
Projecting  over  the  platform,  and  that  the  mixture  of  snow  and 
^"ater,  colloquially  termed  "slush,"  found  on  the  platform  that 
"loming,  and  not  wholly  removed  by  the  station  agent's  shovel, 
tended  to  conceal  the  icy  and  slippery  condition  previously  created 
and  then  existing. 

On  the  other  hand,  the  defendant  as  earnestly  contended  that 
ftere  was  no  ice  whatever  on  the  platform  at  the  time  of  the 
accident;  that  an  hour  before  it  happened  the  station  agent  found 
about  half  an  inch  of  slush  there,  and  scraped  it  off  with  a  large 
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shovel,  leaving^  the  platform  wet,  but  with  only  such  slush  upon 
it  as  the  shovel  failed  to  reach  by  reason  of  the  inequalities  of  the 
surface.  The  defendant  also  claimed  that  it  sufficiently  appeared 
from  the  plaintiff's  own  testimony  and  that  of  her  son  that  the 
leaking^  of  the  ^tter,  if  any,  near  the  door  of  the  station,  could 
not  have  caused  any  coating^  of  ice  at  the  edg^e  of  the  platform 
where  the  plaintiff  fell. 

Upon  this  issue  of  fact  the  testimony  was  conflicting^.  The 
plaintiff's  positive  testimony  that  there  was  a  coating;  of  ice,  upon 
which  she  slipped  and  fell,  and  that  no  sand  or  ashes  had  been 
sprinkled  upon  it,  is  emphatically  corroborated  by  her  daug-hter- 
in-law,  who  states  that  she  remembers  the  difficulty  with  which 
they  picked  their  way  along  in  passing  from  the  station  door  to 
the  cars,  although  they  both  wore  rubbers  over  their  shoes. 

Four  other  witnesses,  apparently  disinterested,  give  clear  and 
unequivocal  testimony  that  there  was  a  coating  of  ice  on  the 
platform,  with  a  little  slush  or  snow  and  water  on  top  of  it  Two 
of  them  state  that  it  was  icy  and  slippery,  and  that  they  ex- 
perienced difficulty  in  walking  safely  over  it. 

In  behalf  of  the  defendant,  four  of  its  employees — ^the  station 
agent,  conductor,  brakeman,  and  carpenter — state  positively  that 
while  the  platform  was  wet,  and  in  some  places  partly  covered 
with  a  little  slush,  there  was  no  ice  upon  it.  One  other  witness 
for  the  defendant  testified  that  there  was  not  a  particle  of  ice  on 
the  platform,  and  two  of  them  testify  that  they  didn't  see  any  ice, 
but  admit  that  the  platform  was  slippery.  There  is  no  claim  on 
the  part  of  the  defendant  that  the  precaution  of  sprinkling  sand 
or  ashes  on  the  platform  had  been  exercised  by  its  agents  to  pre- 
vent passengers  from  slipping  upon  it  in  walking  from  the  door 
of  the  station  to  the  cars. 

Whether  this  evidence  warranted  a  finding  that  there  had  been 
a  breach  of  duty  on  the  part  of  the  defendant  towards  its  passen- 
gers was  a  question  which  was  submitted  to  the  jury  under  in- 
structions to  which  no  exceptions  were  taken. 

It  has  been  seen  that  at  the  time  of  the  accident  the  plaintiff  had 
purchased  her  ticket  for  Westbrook,  and  that  the  relation  of 
carrier  and  passenger  had  been  fully  established  between  her  and 
the  defendant  company.  Rogers  v.  Steamboat  Co.,  86  Me.  261, 
29  Atl.  1069,  25  L.  R.  A.  491.  She  was  then  entitled  to  the  care 
and  protection  of  its  servants.  But  a  great  variety  of  terms  have 
been  employed  by  different  courts  and  law  writers  to  express  the 
nature  and  extent  of  the  obligation  due  from  carriers  to  passen- 
gers under  such  circumstances.  In  the  actual  transportation  of 
passengers,  common  carriers  are  required  by  public  policy  and 
safety  to  exercise  the  highest  degree  of  care  consistent  with  the 
business  in  which  they  are  engaged.  They  are  required  to  do  all 
that  human  care,  vigilance,  and  foresight  can  do  under  the  cir- 
cumstances, considering  the  character  and  mode  of  conveyance, 
to  prevent  accident  to  passengers.  Libby  v,  M.  C.  Railroad  Co., 
85  Me.  34,  26  Atl.  943,  20  L.  R.  A.  812.  But  the  standard  recog- 
nized by  law  is  that  of  ordinary  care  with  respect  to  the  exigen- 
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cies  of  the  particular  case,  and  the  "standard  by  which  to 
detennine  whether  a  person  has  been  j^uilty  of  negligence  is  the 
conduct  of  a  pradent,  careful,  or  diligent  man."  Bigelow  on 
Torts,  261. 

In  view  of  the  great  peril  involved  in  the  transportation  of 
passengers  by  steam  railways,  a  very  high  degree  of  vigilance, 
foresight,  and  skill  is  required  to  fill  the  measure  of  ordinary  care 
in  order  to  prevent  accident  and  injury.  So,  with  respect  to  the 
duty  owed  to  the  passenger  on  the  platform  of  the  railway  station, 
the  company  is  required  to  exercise  ordinary  care  for  the  pro- 
tfrction  and  safety  of  a  passenger  in  that  situation;  but  it  is 
obvious  that  different  precautions  and  safeguards  and  a  less  de- 
gree of  skill  and  foresight  may  be  sufficient  to  meet  the  require- 
ments of  ordinary  care  under  those  circumstances.  Many  courts, 
however,  have  used  the  same  phraseology  to  describe  the  duties 
oi  the  carrier  to  the  passenger,  whether  on  the  platform  or  in  the 
cars.  In  Knight  v.  Railroad  Co.,  56  Me.  234,  96  Am.  Dec.  449, 
a  through  passenger  sustained  an  injury  on  the  wharf  while  pass- 
ing? from  the  railway  station  to  the  steamboat ;  and  it  was  held 
that  the  defendant  railroad  company  was  **bound  to  exercise  the 
same  degree  of  care  in  making  the  wharf  safe  and  convenient  for 
passengers  to  travel  over,  which  is  required  of  common  carriers 
ot  passengers,"  and  "that  common  carriers  of  passengers  are 
required  to  exercise  the  strictest  care  which  is  consistent  with  the 
reasonable  performance  of  their  contract  of  transportation."  See, 
also,  Tobin  v.  Railway  Co.,  59  Me.  183,  8  Am.  Rep.  415. 

In  Jordan  v.  N.  Y.,  N.  H.  &  H.  Railroad  Co.,  165  Mass.  346, 
43  N.  E.  Ill,  32  L.  R.  A.  101,  52  Am.  St.  Rep.  522,  the  plaintiff 
was  injured  by  reason  of  a  defect  in  tfie  floor  of  the  ladies*  toilet 
room  in  the  station,  and  in  the  opinion  the  court  say:  "The 
plaintiflp  was  a  passenger,  and  the  defendant  owed  her  the  highest 
degree  of  care  consistent  with  the  proper  management  of  the 
business  in  which  it  was  engaged." 

But  the  correct  principle  appears  to  have  been  recognized  in 
Moreland  v.  B.  &  P.  Railroad  Co.,  141  Mass.  31,  6  N.  E.  225,  in 
which  it  was  held  that  a  railroad  corporation  is  not  bound  to 
exercise  the  same  care  towards  a  passenger  who  is  passing 
through  the  station  grounds  on  his  way  from  the  train  to  the 
highway  that  it  is  under  obligation  to  exercise  while  the  passen- 
S^r  is  on  the  train.  In  the  opinion  the  court  say :  "The  degree 
Qt  care  is  not  fixed  solely  by  the  relation  of  carriers  and  passen- 
gers. It  is  measured  by  the  consequences  which  may  follow  the 
want  of  care.  A  railroad  company  is  held  to  the  highest  degree 
0^  care  in  respect  to  the  condition  and  management  of  its  engines 
^(|  cars,  because  negligence  in  that  respect  involves  extreme 
peril  to  passengers,  against  which  they  cannot  protect  them- 
^Ives.  It  would  not  act  reasonably  if  it  did  not  exercise  greater 
^^^  in  equipping"  and  running  its  trains  than  in  regard  to  the 
condition  of  its  station  grounds." 

In  6  Cyc.  608,  the  rule  deduced  from  the  decisions  is  thus 
stated:  "The  care   required  of  the  carrier  for  the  protection  of 
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the  passeng^er  on  his  premises  involves  reasonable  care  to  provide 
and  maintain  safe  and  adequate  station  houses,  platforms,  walks, 
steps,  and  landing^s  for  the  use  in  waiting  for  approaching  and 
leaving^  trains."  In  Am.  &  Eng;.  Enc.  of  Law,  vol.  5,  p.  532,  the 
carrier's  duty  is  thus  stated:  "The  rule  seems  to  be  that  with 
respect  to  the  stational  appointments  the  carrier  is  bound  to  exer- 
cise ordinary  care  in  view  of  the  dangers  to  be  apprehended." 

This  reasonable  doctrine  was  also  recognized  and  expounded 
in  a  luminous  opinion  of  this  court  in  the  recent  case  of  Bacon  z\ 
Steamboat  Co.,  90  Me.  46,  37  Atl.  328.    In  that  case  it  was  held 
"that  the  degree  of  care  which  the  defendant  company  was  bound 
to  exercise  for  the  protection  and  safety  of  its  passengers  upon 
a  wharf  occupied  by  the  company  was  that  of  reasonable  dilig'ence 
or  of  common  care  and  prudence."    In  the  opinion  the  court  say : 
"In  all  cases  the  amount  of  care  bestowed  must  be  equal  to  the 
emergency,  however  the  standard  be  denominated.     We  do  not 
mean  to  say  that  the   distinction  between  ordinary  and    g-ross 
negligence  or  between  ordinary  and  extraordinary  care  does  not 
still  exist,  but,  in  reply  to  the  suggestion  made  by  the  plaintiff's 
counsel  that  the  same  degree  of  care  should  be  exercised  by  the 
defendants  when  wharfingers  or  tenants  of  a  wharf  used  in  con- 
junction with  their  boats  as  is  imposed  on  them  while  common 
carriers  of  passengers,  we  do  mean  to  say  that  we  perceive  no 
reason  for  imposing  so  extreme  an  obligation  upon  the  defendants 
when  they  have  completed  their  trip  and  ceased  to  be   longer 
performing  the  duties  of  common  carriers;  and  the  authorities 
do  not  support  any  such  application  of  the  rule  of  extraordinary 
care  as  is  contended  for."    See  Caven  z\  Branite  Co.,  99  Me.  278, 
59  Atl.  285. 

It  was  the  duty  then  of  the  defendant  company  to  exercise  all 
ordinary  care  to  maintain  the  platform  in  question  in  such  a 
reasonably  safe  and  suitable  condition  that  passengers  who  Aver.e 
themselves  in  the  exercise  of  ordinarv  care  could  walk  over  it  in 
safety.  If  the  plaintiff's  contention  was  correct — ^that  at  the  time 
and  place  of  the  accident  there  was  a  coating  of  ice  on  the  plat- 
form, partly  covered  with  slush — it  would  not  be  contended  tliat 
such  a  condition  was  a  reasonably  safe  one  for  the  accommoda- 
tion of  passengers.  There  was  sufficient  evidence  in  behalf  of 
the  plaintiff,  if  accepted  as  true,  to  support  this  contention.  ThaJ 
evidence  was  not  in  itself  so  unreasonable  or  improbable  or  so 
overborne  by  undisputed  facts  that  this  court  would  be  warranted 
in  rejecting  it  as  incredible.  The  evidence  being  conflicting,  it 
was  the  province  of  the  jury  to  decide  this  controverted  question 
of  fact.  They  evidently  accepted  the  plaintiff's  version  as  correct. 
They  drew  their  conclusion  not  simply  from  the  words  of  the 
witnesses,  but  from  their  manner  and  bearing  as  well,  and  we  do 
not  feel  justified  in  declaring  that  their  conclusion  was  manifestly 
wTong.  The  conduct  of  the  plaintiff  appears  to  have  been  that  of 
reasonably  prudent  people  under  like  circumstances.  There  was 
no  want  of  ordinary  care  on  her  part. 

Nor  are   the   damages  disproportionate   to   the  injury.     The 


Vol  19  R  R  R— Vol  42  Am  &  Exg  R  Cas,  N  S         349 

Little  Rock  Tractioa  &  Elec.  Co.  v.  Winn 

plaintiff  is  shown  to  have  had  an  established  business  as  a  can- 
vasser which  yielded  a  net  income  of  $350  per  year.  At  the  time 
of  the  trial  a  year  and  four  months  had  already  elapsed,  and  she 
was  still  unable  to  walk  without  crutches.  The  testimony  of  the 
physician  tended  to  show  that  six  months  or  a  year  more  would  be 
required  to  complete  the  recovery,  and  a  "joint  injured  to  that 
extent  almost  never  gfets  as  well  as  new."  For  this  loss  resulting 
from  her  incapacity  to  resume  her  vocation,  for  the  expense  of 
medical  attendance  and  nursing,  and  a  reasonable  compensation 
for  her  suffering,  the  damages  awarded  cannot  be  deemed 
excessive. 
Motion  overruled. 


Little  Rock  Traction  &  Electric  Co.  v.  Winn. 

(Supreme  Court  of  Arkansas,  May  27,  1905.) 
[87  S.  W.  Rep.  1025.] 

Carriers  —  Street     Railroads  —  Passengers  —  Ejection  —  Exemplary 

Damages.* — Where  a  street  railway  conductor  improperly  refused  to 
accept  plaintiff's  transfer  because  it  was  too  late,  and  required  plain- 
tiff to  pay  another  fare  or  leave  the  car,  but  in  doing  so  the  conductor 
acted  in  obedience  to  the  rules  of  the  company,  as  he  understood  them, 
and  was  guilty  of  no  unnecessary  rudeness,  plaintiff  was  not  entitled 
'0  recover  exemplary  damages.  ' 

Appeal  from  Circuit  Court,  Pulaski  County ;  Edward  W.  Win- 
fitW,  Judge. 

Action  by  Robert  P.  Winn  against  the  Little  Rock  Traction  & 
Electric  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  as  to  allowance  of  exemplary  damages  only. 

^ose,  Hemingway  &  Rose  and  Cantrell  &  Loughborough,  for 
appellant, 
^an  W,  Jones  and  Arthur  Neil  I,  for  appellee. 

RiDDicK,  J.  This  is  an  appeal  from  a  judgment  recovered  by 
*e  plaintiff,  Robert  P.  Winn,  against  the  Little  Rock  Traction  & 
Electric  Company,  for  damages  which  he  claimed  to  have  suf- 
fered by  reason  of  the  fact  that  a  conductor  on  one  of  its  cars 
refused  to  receive  a  transfer  ticket  which  he  presented,  and,  upon 
Ws  refusal  to  pay  another  fare,  compelled  him  to  leave  the  car. 
ft  seems  from  the  testimony  that  the  transfer  ticket  had  been  de- 
^vered  to  plaintiff  a  half  hour  or  so  before  he  presented  it  for 
passage.  But  this  was  due  to  no  fault  of  plaintiff,  but  to  the 
^act  that  the  car  on  which  he  presented  it  had  been  delayed,  and 
^as  behind  its  scheduled  time.     As  it  was  over  15  minutes  old, 

.  'As  to  the  right  to  recover  exemplary  or  punitive  damages  for  in- 
Jtiries  to  passenger,  see  foot-notes  appended  to  Pickett  v.  Southern 
?y  Co.  (S.  Car.),  14  R.  R.  R.  269.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  269; 
uioo  &  M.  V.  R.  Co.  V.  Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  & 
W  R.  Cas.,  N.  S.,  48. 
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the  conductor  to  whom  it  was  presented  for  passage,  acting^  on 
what  he  supposed  to  be  the  rules  of  the  company,  refused  to 
receive  it,  whereupon  the  plaintiff  refused  to  pay  another  fare, 
and  was  required  to  leave  the  car.  He  testified  that  the  nig^ht  was 
very  cold,  and  that,  by  reason  of  having  to  stand  on  the  street 
some  time  longer,  and  to  walk  a  part  of  the  way  home,  his  feet 
were  frostbitten,  and  that  he  suffered  considerably  from  the 
effects  of  such  injury.  The  jury  assessed  the  actual  damag^es  at 
$100,  and  also  allowed  an  additional  $100  damages  by  way  of 
exemplary  damages. 

After  considering  the  evidence,  we  are  of  the  opinion  that  the 
evidence  is  sufficient  to  support  the  judgment  as  to  actual  dam- 
ages, but  there  does  not  appear  to  be  any  evidence  whatever  to 
support  the  judgment  for  exemplary  damages.  The  evidence 
shows  that  the  conductor  acted  in  obedience  to  the  rules  of  the 
company  as  he  understood  them.  He  was  guilty  of  no  unneces- 
sary rudeness;  only  stating  to  plaintiff  that  he  could  not  accept 
the  transfer,  as  it  was  over  15  minutes  old,  and  that  he  would 
have  to  pay  his  fare  or  leave  the  car.  We  see  nothing  in  this 
that  entitles  plaintiff  to  exemplary  damages. 

The  judgment  is  affirmed  as  to  actual  damages,  but  is  reversed 
as  to  the  exemplary  damages,  and  the  claim  therefor  dismissed. 


Chicago,  B.  &  Q.  R.  Co.  v,  Troyee. 

(Supreme  Court  of  Nebraska,  May    17,  1905.) 

[103  N.  W.  Rep.  680.] 

Passengers — Persons    Accompanying    Stock — ^Personal    Injuria 
Liabilities — Freight  Trains — Assumption  of  Risks — Degree  of  Care.'*' — 

A  person  traveling  on  a  freight  train  on  a  stock  shipper's  pass  or  con- 
tract, for  the  purpose  of  attending  to  and  caring  for  the  live  stock 
being  shipped  on  such  train,  sustains  the  relation  to  the  carrier  of 
passenger,  but  in  a  restricted  and  modified  sense. 

(^)  Such  a  person  while  so  traveling  assumes  such  risks  and  incon- 
veniences as  necessarily  attend  upon  caring  for  such  stock,  and  such 
as  are  incident  to  the  means  and  methods  employed  by  the  company 
in  the  operation  of  its  freight  trains;  and,  as  thus  modified,  the  lia- 
bility of  the  railway  company  to  such  shipper  for  personal  injuries  by 
him  sustained  by  reason  of  the  negligence  of  its  employees  is  that 
of  a  carrier  for  hire. 

(b)  A  shipper  thus  traveling  on  a  freight  train  carrying  live  stock 
does  not  assume  the  risk  of  negligence  by  the  carrier,  but  only  such 
dangers  as  result  from  his  peculiar  duties  while  the  railroad  is  being 
carefully  operated. 

(c)  In  such  a  case  the  duty  devolves  upon  the  carrier  to  exercise 
the  highest  degree  of  care,  skill,  and  diligence  for  the  «safety  of  the 
passenger  practically  consistent  with  the  efficient  use  and  operation 
of  the  mode  of  transportation  adopted. 

*See  foot-notes  appended  to  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.'), 
13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 

As  to  the  degree  of  care  due  a  person  accompanying  live  stock,  see 
foot-note  appended  to  Chicago.  B.  &  Q.  R.  Co.  v.  Troyer  (Neb.),.  9 
R.  R.  R.  797,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  797. 
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Injury  to  Person  Accompanying  Stock — Collision  with  Engine  on 
Other  Track  While  Walking  Towards  Car — Negligence — Question  for 

Jury.— In  an  action  for  damages  for  negligence  against  4  railway  com- 
pany for  personal  injury  to  a  shipper  of  stock,  riding  in  a  freight 
train,  by  coming  in  collision  with  a  moving  switch  engine  in  the  yards 
of  the  defendant  company,  it  is  made  to  appear  that  the  train  on  which 
the  plaintiff  was  being  carried  came  into  the  defendant  freight  yard's 
about  midnight,  and  that  he  was  required  to  change  way  cars  before 
proceeding  further  on  his  journey.  The  way  car  on  which  he  had 
been  riding  was  left  about  30  car  lengths  from  the  place  where  he 
was  required  to  take  another  one.  To  reach  the  other  way  car,  the 
plaintiff  and  other  passengers  were  required  to  walk  the  length  of  the 
train  between  the  track  on  which  it  stood  and  another  track  eight  feet 
distant.  The  distance  between  cars  or  engines  on  these  two  adjacent 
tracks  was  four  feet.  While  walking  along  the  train  and  toward  its 
head,  where  the  other  way  car  was  supposed  to  be,  a  switch  engine 
passed  the  plaintiff  on  the  adjacent  track,  going  in  an  opposite  direc- 
tion; and  about  the  time  he  reached  the  head  of  the  train,  on  his  way  to 
the  other  wsjy  car,  the  same  switch  engine  returning,  and  moving  in  the 
same  direction,  overtook  and  struck  him,  inflicting  ^n  injury  which  is 
sought  to  be  compensating  in  damages.  Held,  under  the  evidence, 
that  the  question  of  the  alleged  negligence  of  the  company  was  a 
niatter  for  the  jury  to  determine  under  proper  instructions  of  the 
court,  and  that  the  evidence  is  sufficient  to  warrant  a  finding  that  the 
defendant  company  was  guilty  of  actionable  negligence  which  was 
the  proximate  cause  of  the  injury  complained  of. 

Contributory  Negligence— Question  for  Jury. — Held,  also,  that  the 
question  of  contributory  negligence  was  for  the  jury  and  that  under  the 
facts  and  circumstances  narrated  in  the  opinion  it  cannot  be  said  as  a 
matter  of  law  that  the  plaintiff  was  guilty  of  contributory  negligence, 
90  as  to  preclude  a  recovery  on  the  cause  of  action  stated  in  his  pe- 
tition. 

Istiuctions.— -Error  cannot  be  successfully  predicated  on  the  giving 
of  an  instruction  which  is  similar  in  substance  to  the  one  requested 
by  the  party  complaining,  and  given  by  the  court. 

Barnes,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

On  rehearing^.    Affirmed. 

For  former  opinion,  see  97  N.  W.  308. 

HoLcoMBE^  C.  J.  Plaintiff  below,  defendant  in  error,  recovered 
a  judgfment  against  the  defendant  railroad  company,  plaintiff  in 
^rror,  to  secure  a  reversal  of  which  the  company  prosecutes  this 
proceeding  in  error.  An  opinion  has  heretofore  been  handed 
^own,  in  which  the  conclusion  was  reached  that  the  judgment 
^dered  in  the  district  court  should  be  affirmed,  and  it  was  ac- 
cordingly so  ordered.  97  N.  W.  308.  The  statement  of  facts 
^ound  in  that  opinion  is  challenged,  and  we  find  it  advisable,  in 
order  to  avoid  any  possible  misconception  of  our  position,  to 
Wefiy  restate  what  we  conceive  to  be  the  salient  features  of  the 
case  material  to  an  intelligent  discussion  of  the  questions  proper 
^^  be  considered  in  disposing  of  the  alleged  errors  relied  on  to 
secure  a  reversal  of  the  judgment  below.  The  plaintiff  was  a 
passenger  on  one  of  defendant's  freight  trains  carrying  live  stock, 
^|^«  destination  of  which  was  the  South  Omaha  market.  At  the 
time  of  the  accident  resulting  in  the  injury  which  is  made  the 
^sis  of  plaintifF's  right  to  a  recovery,  he  was  traveling  on  a  stock 
^^ipper's  pass  or   contract,  which  permitted  the  carrying  of  a 
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person  on  the  same  train  to  accompany  and  attend  the  stock,  if 
necessary,  while  in  transit.     In  this  instance  the  plaintiff   was 
shipping  a  car  load  of  hogs  from  Aurora  to  South  Omaha,  and 
under  his  contract  was  a  passenger  on  the  same  train,  it  appear- 
ing, however,  that  little,  if  any,  attention  was  required  in  looking- 
after  the  stock  that  was  being  shipped  by  him.    When  the  train 
on  which  plaintiff  was  riding  reached  Lincoln,  which  was  near 
the  hour  of  midnight,  the  business  of  the  company  required   a 
rearrangement  of  the  train  from  that  point  on  to  Omaha,  and  it 
became  necessary  for  the  plaintiff  to  leave  the  caboose  or  way 
car,  in  which  he  was  then  riding,  and  take  another  one  to  be 
attached  to  the  train  as  made  up  in  the  Lincoln  yards  for   its 
onward  trip  to  South  Omaha.    This  transfer  took  place  near  the 
center  of  the  freightyards  of  the  defendant  company,  and  in  the 
midst  of  a  network  of  tracks  composing  the  same.    The  way  car 
on  which  the  plaintiff  rode  was  at  the  north  end  of  the  train  as 
it  came  into  the  Lincoln  yards,  and  the  one  to  which  he  was  re- 
quired to  transfer  was  on  the  south  end  of  the  train  as  it  w^as 
being  rearranged,  and  it  thus  became  necessary  for  him  to  travel 
the  length  of  the  train,  or  about  30  car  lengths,  and  in  a  direction 
parallel  with  the  tracks,  in  order  to  pass  from  the  one  way  car  to 
the  other.    While  he  and  a  companion  were  walking  between  the 
tracks  and  by  the  side  of  the  train  on  which  he  had  been  riding", 
and  just  as  he  came  to  the  southern  end  of  it,  and  while  in  the 
act  of  turning  across  the  track  on  which  his  train  was  standing, 
the  locomotive  having  been  attached,  he  was  struck  by  a  switch 
engine  on  the  adjoining  track,  moving  in  the  same  direction  he 
was  traveling,  and  which  while  going  north  had  passed  him  on 
his  way  to  the  head  of  the  train  to  find  the  other  way  car.     The 
collision  inflicted  serious  physical  injury,   for  which  he  brings 
this  action,  alleging  negligence  on  the  part  of  the  company.    It  is 
alleged  in  the  petition,  in  substance,  that  when  said  train  stopped 
in  said  yards  the  conductor  in  charge  of  the  same  ordered  the 
plaintiff  and  other  passengers  to  get  out  of  the  way  car  in  which 
they  were  riding,  and  negligently  compelled  the  plaintiff  and  the 
other  passengers  to  go  into  and  upon  the  yards  of  the  defendant 
company;  that  the  yards  were  dark,  and  there  was  great  traffic 
and  bustle,  and  moving  of  trains  and  cars  upon  the  tracks ;  that 
neither  the  conductor  nor  any  of  the  trainmen  assisted  or  offered 
to  assist  the  plaintiff  to  find  the  car  upon  which  they  were  to  com- 
plete the  trip,  or  to  reach  any  place  of  safety  in  or  near  said  yards, 
but,  on  the  contrary,  negligently  left  and  abandoned  the  plaintiff 
and  the  other  passengers  in  said  yards,  well  knowing  that  such 
negligent  abandonment  placed  the  plaintiff  and  the  other  passen- 
gers in  great  danger  from  trains  and  engines  on  said  track ;  that, 
while  the  plaintiff  with  the  other  passengers  were  seeking  their 
way  out  of  the  yards,  the  servants  of  the  defendant  company  in 
charge  of  and  operating  a  certain  locomotive  about  the  business 
of  the  defendant,  and  who  were  running  the  said  engine  along  a 
track  nearest  to  the  track  whereon  stood  the  train  on  which  the 
plaintiff  was  a  passenger,  negligently  ran  its  engine  at  a  high  and 
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unnecessary  rate  of  speed,  and  negligently  ran  upon  and  against 
the  plaintiff,  and  negligently  struck  the  plaintiff  with  said  engine 
or  some  projecting  part  or  appliance  of  the  same,  and  greatly 
and  permanently  injured  the  plaintiff,  etc.  It  appears  that  the 
distance  between  the  tracks  was  approximately  eight  feet,  and, 
with  the  overhanging  of  the  cars,  there  is  four  feet  of  space  be- 
tween the  cars  or  engines  as  they  stood  or  moved  along  on  two 
parallel  adjacent  tracks.  It  thus  appears  that  a  position,  if  main- 
tained, in  the  space  thus  existing  between  the  cars  on  adjoining 
tracks,  would  leave  a  person  unexposed  to  contact  by  the  moving 
objects  on  either  track ;  but  it  is  obvious  a  slight  deviation  from 
the  center  line  of  this  space  between  the  tracks  would  render  a 
person  standing  or  walking  thereon  liable  to  be  struck  by  a  mov- 
ingf  car  or  engine  being  moved  up  and  down  the  tracks  between 
which  such  person  stood  or  was  walking.  With  this  brief  state- 
ment of  the  situation,  we  will  endeavor  to  note  the  vital  objections 
ar^ed  against  the  judgment  obtained  by  the  plaintiff  in  the  court 
below. 

1.  The  defendant  company  contends  that  its  relation  to  the 
plaintiff  is  not  that  of  carrier  and  passenger,  but  that  the  relation 
existing  at  the  time  of  the  injury  was  more  nearly  analogous  to 
that  of  employer  and  employee.    On  the  other  hand,  it  is  insisted 
by  counsel  for  plaintiff  that  he  was  a  passenger  in  the  fullest 
sense  of  the  word,  and  that  the  carrier  must  respond  in  damages, 
nnder  our  passenger  statute,  for  all  injuries  sustained,  except 
such  as  are  occasioned  by  the  criminal  negligence  of  the  passen- 
ger, or  from  his  violation  of  some  express  rule  or  regulation  of 
the  company   actually   brought   home    to   his   notice.      Section 
10,039,  Cobbey's  Ann.  St.  1903.    We  are  not  disposed  to  accept 
either  of  the  views  thus  advanced  as  being  a  correct  statement  of 
the  relations  of  the  parties  to  each  other  in  the  action  at  bar.    At 
least,  we  do  not  find  it  necessary  in  this  action  to  base  the  plain- 
tiff's right  of    recovery  on  the  broad  ground  that  he  was   a 
passenger  in  the  fullest  sense  of  the  word,  and  entitled  to  the  full 
protection  given  by  statute  to  passengers,  within  the  meaning  of 
the  word  as  therein  used,  while  being  transported  by  common 
carriers.    The  decisions  of  this  and  other  courts  recognize,  we 
thmk,  a  well-defined  distinction  between  passengers  transported 
in  the  ordinary  way  and  those  persons  traveling,  as  was  the 
plaintiff,  on  a  freight  train  for  some  special  purpose  connected 
with  the  passage  thus  provided  for.     In  Omaha  &  R.  V.  R.  R. 
Co.  V,  Crow,  47  Neb.  84,  66  N.  W.  21,  it  is  held  by  this  court  that 
a  shipper  of  stock  who,  for  the  purpose  of  enabling  him  to  care 
for  the  stock  in  transit,  receives  a  drover's  pass,  is  not,  while 
accompanying  his  stock,  entitled  to  all  the  rights  and  privileges 
of  an  ordinary  passenger  for  hire,  and  that  his  contract  of  pas- 
sagfe  is  under  the  implied  conditions  that  he  will  submit  to  what- 
ever inconveniences  are  necessarily  incident  to  his  undertaking. 
In  other  words,  as  we  understand  the  decision,  it  is  that  such  a 
passenger  traveling  upon  a  freight  train  is  subject  to  the  incon- 
veniences, the  methods  and  appliances  that  are  used  and  resorted 
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to  in  the  operation  and  movements  of  freig^ht  trains  used  in  the 
prosecution  of  the  business  of  traffic  in  freight  commodities, 
which  is  the  primary  object  of  the  operation  and  running  of  such 
trains.    Such  a  person,  says  the  court,  is  for  certain  purposes  a 
passenger,  but  he  is  not  such  in  the  usually  unrestricted  sense  of 
that  term.     His  contractual  right  is  to  proceed  on  the  freigiit 
train  upon  which  his  stock  is  shipped  from  the  place  of  shipment 
to  its  destination.    His  duty  is  to  care  for  his  stock  in  transit,  and 
his  rights  and  privileges  as  a  passenger  are  limited  by  the  ne- 
cessity of  traveling  on  such  freight  train,  and  by  the  requirement 
that  he  should  care  for  his  stock.    In  Mo.  Pac.  Ry.  Co  v.  Tietken, 
49  Neb.  130,  68  N.  W.  336,  59  Am.  St.  Rep.  526,  it  is  held  that 
such  a  person  so  riding  on  a  freight  train  carrying  his  stock 
"assumes  such  risks  and  inconveniences  as  necessarily  attend 
upon  caring  for  such  stock,  and,  modified  accordingly,  the  lia- 
bility of  the  railway  company  to  such  shipper  for  personal   in- 
juries by  him   sustained  by  reason   of  the  negligence   of    its 
employees  is  that  of  a  common  carrier  for  hire."    The  rule  is 
restated  in  the  case  of  Omaha  &  R.  V.  Ry.  Co.  v.  Crow  upon  its 
second  appearance  in  this  court.    54  Neb.  747,  47  N.  W.  1066, 
69  Am.  St.  Rep.  741.    It  is  also  decided  in  the  latter  case  that 
such  a  shipper  does  not  assume  the  risk  of  negligence  by  the 
carrier,  but  only  such  dangers  as  result  from  his  peculiar  duties 
while  the  railroad  is  being  carefully  operated.     Says  the  court: 
**He  [the  passenger]  must  ride  on  the  train  with  the  animals. 
He  must  care  for  them  en  route,  and  in  various  ways  subject 
himself  to  perils  not  incident  to  ordinary  travel.    To  the  extent 
that  such  requirements  interfere  with  the  operation  of  the  ordi- 
nary rules  of  liability,  the  duty  of  the  carrier  is  accordingly 
modified.     *     *     *     The  statute  fixing  the  liability  of  carriers 
to  ordinary  passengers  is,  from  the  nature  of  the  case,  not  appli- 
cable; but,  subject  to  the  different  conditions  reasonably  arisingf 
from  the  special  arrangements  and  duties  created  by  such  a  con- 
tract, the  common  law  as  to  carriers  of  passengers  applies.    The 
carrier,  subject  to  such  modifications,  is  still  bound  to  the  exercise 
of  the  highest  degree  of  care  of  which  human  foresight  is  capable, 
and  contributory  negligence  is  a  defense."    It  must,  we  think,  be 
accepted  as  the  settled  doctrine  of  this  jurisdiction  that  a  person 
with  right  of  passage  on  a  freight  train  for  the  purpose  of  at- 
tending to  his  stock  being  shipped  by  the  railroad  company  on 
such  train  sustains  to  the  company  the  relation  of  passenger  to 
carrier,  but  in  a  restricted  and  modified  sense.     He  is  required 
to  perform  the  duties  for  which  his  passage  is  provided,  and  for 
such  purposes  assumes  the  risks  incident  to  their  performance. 
In  fixing  the  liability  of  the  carrier,  then,  Regard  must  be  had  to 
the  means  and  methods  employed  by  the  company  in  the  opera- 
tion of  its  freight  trains  in  the  accomplishment  of  the  business 
for  which  primarily  employed,  and  the  risks  and  hazards  inherent 
in  and  necessarily  attendant  on  the  carriage  of  passengers  by 
this  method.     "From  the  composition  of  such  a  train  and  the 
appliances  necessarily  used  in  its  efficient  operation,  there  cannot. 
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m  the  nature  of  things,  be  the  same  immunity  from  peril  in 
traveling  by  freigfht  train  as  there  is  by  passeng^er  trains,  but  the 
same  degree  of  care  can  be  exercised  in  the  operation  of  each. 
The  result,  in  respect  of  the  safety  of  the  passenger,  may  be 
wholly  different,  because  of  the  inherent  hazards  incident  to  the 
operation  of  one  train  and  not  to  the  other ;  and  it  is  this  hazard 
the  passenger  assumes,  in  taking  a  freight  train,  and  not  hazard 
of  peril  arising  from  the  negligence,  or  want  of  proper  care,  of 
those  in  charge  of  it.  Ordinarily,  carriers  of  passengers  for 
hire,  while  not  insurers  of  absolute  safe  carriage,  are  held  to  the 
exercise  of  the  highest  degree  of  care,  skill,  and  diligence  practi- 
cally consistent  with  the  efficient  use  and  operation  of  the  mode 
of  transportation  adopted."  Chicago  &  Alton  R.  R.  Co.  v. 
Amol,  144  111.  261,  33  N.  E.  204,  19  L.  R.  A.  313 ;  Olds  v.  New 
York,  etc,  Ry.  Co.,  172  Mass.  73,  51  N.  E.  450. 

Judged  by  these  tests,  and  measuring  the  duties  and  responsi- 
bilities of  the  parties  to  the  present  controversy,  it  is  for  us  next 
to  consider  and  determine  the  question  of  negligence  of  the  de- 
fendant company  for  the  injury  complained  of,  which  is  relied 
on  as  a  basis  of  recovery  by  the  plaintiff. 

2.  It  is  contended  that  the  negligence  of  the  plaintiff  alone 
contributed  to  his  injury,  and  that  the  evidence  fails  to  show  any 
negligence  on  the  part  of  the  defendant.     Whether  or  not  the 
defendant  company  is  to  be  held  liable  because  of  its  alleged 
negligence  in  respect  of  the  injury  complained  of  is  to  be  deter- 
mined by  the  facts  and  circumstances  surrounding  and  leading 
up  to  the  act  as  a  result  of  which  the  plaintiff  came  in  collision 
with  the  engine  of  defendant  as  above  stated.    As  the  situation 
then  existed,  it  became  necessary  for  the  plaintiff  to  find  his  way 
from  the  way  car  in  which  he  had  been  riding  to  the  other  end 
of  the  train,  a  distance  of  about  30  car  lengths.     The  fact  that 
the  passengers  on  this  train,  of  whom  there  were  several,  were 
compelled  to  change  from  one  car  to  another,  and  from  one  part 
of  the  yard  to  another,  was,  we  are  warranted   in  assuming, 
known  to  the  servants  of  the  defendant  company   who  were 
operating  the  engines,  moving  cars,  and  making  up  the  trains 
that  were  then  hieing  arranged  in  its  freightyards.    They  knew, 
and  must  have  known,  that  such  a  change  would  lead  to  more  or 
less  confusion  and  doubt  as  to  the  proper  and  exact  place  to  go, 
and  the  particular  place  where  the  car  would  be  found  in  which 
to  continue  their  journey.    It  was  known  that  this  change  must 
be  made  by  walking  some  distance  between  the  tracks.     There 
was  no  well-defined  roadway  by  which  passengers  could  go  from 
the  one  place  to  the  other.     The  travel,  necessarily,  was  along 
and  between  parallel  tracks  laid  close  together,  many  of  which 
were  occupied   with   moving  cars  and   engines   being   changed 
about  in  the  yards.     More  or  less  noise  and  confusion  of  a  be- 
wildering character   surrounded   those   transferring   themselves 
from  one  car  to  the  other.     It  can  hardly  be  doubted  that  the 
same  duty  devolved  upon  the  company  to  guard  against  injury  to 
its  passengers  while  changing  from  one  way  car  to  the  other  that 
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rested  upon  it  at  all  times  during^  the  journey  of  the  passengfcr. 
The  passengfer,  as  it  occurs  to  us,  had  a  ri^ht  to  rely  on  the  belief 
that  the  company  would,  with  reasonable  prudence  and  caution, 
operate  its  trains  and  eng"ines  in  such  a  way  as  not  to  unneces- 
sarily endangfer  those  who  were  of  rig^ht,  and  at  the  company's 
direction,  in  a  position  to  be  injured  by  such  eng^ines  and   ap- 
pliances.   The  plaintiff,  in  passing^,  as  he  did,  towards  where  he 
must  take  the  other  car,  proceeded  along  the  only  practicable 
route  that  he  might  travel.    He  walked  down  by  the  side  of  the 
train  on  which  he  had  ridden  until  he  had  reached  the  point 
where  he  might  reasonably  expect  to  find  the  way  car  on  which 
he  was  to  finish  his  journey,  and  in  the  neighborhood  of  which  it 
was  to  be  attached  to  the  train  as  it  was  to  proceed  to  its  desti- 
nation.    Before  he  had  left  the  position  between  the  two  tracks 
where  he  had  been  traveling,  and  while  seemingly  just  in  the  act 
of  turning  to  cross  the  track  on  which  his  train  was  standing*,  in 
so  doing,  it  is  obvious  he  deviated  in  a  slight  degree  from  the 
exact  center  of  the  path  along  which  he  had  been  traveling,  so 
as  to  bring  his  body  within  the  path  of  the  moving  engine  on  the 
adjoining  track  where  he  was  struck  by  it  and  injured.    It  is  in 
evidence  that  he  was  thrown  a  considerable  distance.    He  testi- 
fies that  he  heard  nothing  of  bell  or  whistle  or  other  warning 
sound.    The  engineer  on  the  moving  engine  saw  him  a  considera- 
ble distance  in  advance — about  100  feet — but,  from  the  position 
he  was  then  in,  the  engineer  thought  he  would  clear  his  body  by 
about  a  foot.    Was  the  engineer  justified  in  taking  such  chances? 
Would  the  company  be  free  from  negligence  when  no  effort  was 
made  to  bring  the  engine  under  perfect  control  so  as  to  pass 
with  safety  the  plaintiff  and  his  companion,  who,  by  reason   of 
the  train  on  the  other  side  of  them,  were  compelled  to  occupy  a 
more  or  less  perilous  position  between  the  two  tracks?     The 
defendant  company  owed  to  the  plaintiff  the  duty  of  exercising 
the  highest  degree  of  care  and  caution  for  his  personal  safety 
consistent  with  the  convenient  and  efficient  operation  of  its  en- 
gines and  cars  in  its  freight  yard  in  the  proper  prosecution  of 
its  business.     Whether  it  had  discharged  this  duty  under  the 
circumstances  was  for  the  determination  of  the  jury  under  the 
pleadings  and  the  evidence  in  support  thereof.    All  the  attendant 
facts  and  circumstances — the  time  of  night,  whether  the  yards 
were  dark  or  lighted,  the  distance  necessarily  traveled  in  going 
from  one  car  to  the  other,  the  facilities  and  opportunities  af- 
forded for  making  the  transfer,  the  location  of  the  tracks  with 
reference   to  each  other,   the  -movements  of  engines   and   cars 
thereon,  and  the  precautions  taken  to  avoid  injury  to  those  mak- 
ing such  transfer — were  matters  for  the  consideration  of  the  jury 
in  determining  the  question  of  negligence  under  proper  instruc- 
tions of  the  court,  and  we  are  of  the  opinion  that  the  evidence  is 
sufficient   to    warrant   a    finding   that    the    defendant    company, 
through  its  servants,  was  at  the  time,  under  the  circumstances 
shown  in  evidence,  guilty  of  actionable  negligence,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury. 
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3.  It  IS  contended  that  the  plaintiff  was  ^ilty  of  contributory 
neg^Ii^nce  which  precludes  any  recovery  on  his  part.    This  con- 
tention is  based  almost  entirely  on  the  proposition  that  he  failed 
to  use  his  senses  of  sight  and  hearing,  and  thus  allowed  himself 
to  be  run  down,  as  it  were,  by  the  moving  engine  on  the  adjoin- 
ing track.    It  is  contended  that,  if  further  warning  or  knowledge 
v.*as  necessary  in  order  to  induce  him  to  be  reasonably  careful, 
this  was  furnished  when  the  engine  which  struck  him  passed  him 
^oing  to  the  north  as  he  was  walking  by  the  side  of  his  train 
toward  the  south,  and  to  avoid  which  he  pressed  closer  to  his 
st*:nding  train  in  order  to  be  entirely  out  of  danger  from  its  pass- 
ing-   It  is  said  that  he,  without  looking  backward,  listening  for, 
or  paying  any  attention  to  the  running  of  this  engine  upon  the 
adjoining  track  after  he  had  observed  it  running  to  the  north, 
proceeded  on  his  way  to  the  south,  wholly  heedless  of  its  further 
movements  on  its  return,  when  it  ran  onto  him  in  the  manner 
complained  of.    It  is  also  argued  that  he  was  negligent  not  only 
ill  failing  to  listen  and  look  for  the  engine  and  to  observe  its 
movements,  but  that  in  stepping  to  one  side  of  the  center  of  the 
path  between  the  tracks  where  he  was  walking,  so  as  to  come  in 
the  path  of  the  projecting  portions  of  the  engine,  his  act  was 
equivalent  to  stepping  between  the  rails  of  the  track  with  knowl- 
edge, which  he  is  shown  to  have  possessed,  that  this  track  was 
being  used  by  passing  engines  and  cars  used  in  and  about  the 
business  of  the  company  in  its  freightyard  where  the  injury  oc- 
curred.   Whether  or  not  the  plaintiff  is  to  be  charged  with  con- 
tributory negligence  precluding  a  recovery  must,  we  think,  be 
determined  by  the  attending    facts    and    surrounding    circum- 
stances, and  that  the  question  of  negligence  on  his  part  is  pe- 
culiarly one  of  fact  to  be  determined  by  the  jury.    Of  course,  the 
dut}'  devolved  on  the  plaintiff  to  proceed  on  his  way  from  one 
car  to  the  other  with  that  degree  of  care  and  caution  to  avoid 
injury  that  would  be  exercised  by  a  man  of  ordinary  prudence 
ard  foresight  under  like  circumstances.     The  caution  and  pru- 
dence that  he  was  required  to  display  must  be  commensurate  with 
the  known  dangers  surrounding  him,  and  of  those  which  he  had 
reasonable  cause  to  believe  to  be  impending.    He  was  reasonably 
familiar  with  the  yards,  and  had  prior  to  this  occasion  changed 
way  cars  in  the  same  way  he  was  then  attempting  to  make  the 
change.    The  plaintiff,  at  the  time  of  the  injury  complained  of, 
was  going  from  one  way  car  to  the  other,  where  he  had  a  lawful 
nght  to  be,  and  where  he  found  himself  in  a  place  of  danger,  not 
only  on  the  invitation,  but  at  the  direction,  of  the  defendant  com- 
pany.   Whether  the  plaintiff  in  fact  exercised  that  degree  of  care 
and  caution  required  of  him  was  a  question  for  the  jury,  under 
the  evidence  bearing  on  the  subject.    It  is  apparent  that  he  pro- 
ceeded with  all  due  caution  between  the  tracks,  and  in  a  safe 
position,  as  he  was  traveling  to  the  head  of  the  train  on  which  he 
had  been  riding.     His  testimony  warrants  the  inference  that  he 
was  alert  and  observant  of  the  movements  around  him  in  order 
to  avoid  injury  to  himself.     That  he  did  not  observe  the  return 
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of  the  engine  as  it  was  running^  to  the  south,  and  p^oin^   as 
swiftly  as  the  evidence  warrants  a  jury  in  finding  it  was  running, 
cannot,  we  are  satisfied,  justify  the  conclusion  that  he  was  guilts' 
of  contributory  neglig^ence  as  a  matter  of  law.    In  respect  to  the 
question  of  his  moving^  his  body  while  standing  or  walking;  be- 
tween the  two  tracks  so  as  to  come  within  the  path  of  the  pro- 
jecting:  parts  of  the  en^ne,  it  is  to  be  noted  that  but  a  sligrht 
deviation  or  swerving;  from  a  line  marking*  the  middle  of   the 
path  between  the  tracks  would  bring  the  body  of  a  person  so  as 
to  come  in  contact  with  the  overhanging  portions  of  the  cars  or 
engines  as  they  were  standing  or  moving  on  the  adjoining  tracks. 
A  person  in  walking  between  the  two  tracks,  or  preparing  to  turn 
across  one  of  them,  would  at  times,  in  all  probability,  and  perhaps 
unconsciously,  swerve  his  body  from  the  true  center  line  so  as  to 
come  within  the  path  of  the  overhanging  parts  of  a  car  or  en^ne 
moving  on  the  adjacent  track.     Under  such  circumstances   we 
cannot  believe  that  negligence  ought,  as  a  matter  of  law,  to  be 
imputed  to  one  who,  while  thus  traveling,  permitted  himself  to 
depart  from  the  straight  and  narrow  path  in  so  slight  a  degree, 
and  because  of  which  came  in  collision  with  a  moving  object  on 
the  track,  the  coming  of  which  he  was  wholly  unconscious  of. 
It  is  to  be  borne  in  mind  that  the  plaintiff,  in  finding  his  way  from 
one  way  car  to  the  other,  might  reasonably  assume  that  the  de- 
fendant company  would  not  expose  him  to  any  danger  which,  by 
the  exercise  of  that  degree  of  care  and  caution  required  of  it 
to  those  in  its  charge  as  passengers,  could  be  avoided.      The 
plaintiff  was  required  to  exercise  reasonable  care,  but  at  the  same 
time  he  could  rely  upon  the  faithful  observance  by  the  employees 
of  the  defendant  company  of  such  precautionary  measures,  con- 
sistent with  the  proper  prosecution  of  its  business,  as   would 
secure  to  passengers  a  safe  transfer  from  one  car  to  the  other. 
The  principle  underlying  cases  of  this  kind,  and  the  reasons  for 
the  rule,  are  well  stated  in  the  case  of  Terry  v.  Jewett,  78  N.  Y. 
344.    In  discussing  the  doctrine  of  the  relative  duties,  rights,  and 
responsibilities  of  carriers  and  passengers,  the  court  says :    **The 
rule  is  well  settled  that  a  traveler  crossing  a  railroad  track  on 
a  public  highway  is  bound  to  use  his  eyes  and  ears  to  ascertain 
whether  a  train  is  approaching,  but  this  rule  has  not  been  held  in 
this  state  to  apply  to  passengers  who  are  crossing  a  track  at  a 
station  to  get  on  a  train.    There  is  a  difference  between  the  care 
and  caution  demanded  in  crossing  a  railroad  track  on  a  highway 
and  in  crossing  while  at  a  depot  of  a  railroad  company  to  reach 
the  cars.    No  absolute  rule  can  be  laid  down  to  govern  the  pas- 
senger in  the  latter  case  under  all  circumstances.    While  a  passen- 
ger has  a  right  to  pass  from  the  depot  to  the  train  on  which  such 
passenger  intends  to  travel,  and  the  company  should  furnish  rea- 
sonable and  adequate  protection  against  accident  in  the  enjoy- 
ment of  this  privilege,  the  passenger  is  bound  to  exercise  proper 
care,  prudence,  and  caution  in  avoiding  danger.    The  degree  of 
care  and  caution  must  be  governed  in  all  cases  by  the  extent  of 
the  peril  to  be  encountered  and  the  circumstances  attending  the 
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exposure."  At  the  request  of  the  defendant,  the  jury  were  in- 
structed that  if  it  found  from  the  evidence  that  the  railroad  com- 
pany had  been  negligent  in  some  or  all  of  the  particulars  alleged 
against  it,  and  it  also  found  that  the  plaintiff  himself  had  been 
]^|iiilty  of  neg^lipjence  which  caused  or  helped  to  produce  the  in- 
jury, then  the  law  is  that,  if  both  parties  are  found  to  be  guilty  of 
negligence,  neither  one  could  recover  from  the  other  for  the 
injury  caused  by  such  negligence,  and  that  in  this  action  the 
plaintiff  could  not  recover  from  the  railroad  company.  The  jury 
were  also  told  that  in  making  the  transfer  from  one  car  to  the 
other  the  plaintiff  was  bound  to  make  careful  use  of  his  senses 
of  sight  and  hearing,  and  to  use  all  the  care  and  caution  of  an 
ordinarily  cautious  and  prudent  person  under  such  circumstances, 
commensurate  with  the  dangers  of  the  situation,  to  protect  and 
save  himself  from  injury  or  accident,  and  especially  to  avoid  col- 
lision with  an  engine  or  cars  running  on  an  adjacent  track;  and 
that  if  the  jury  found  that  the  plaintiff  did  not  exercise  such  care 
and  caution  at  or  immediately  before  the  time  of  the  collision, 
then  he  is  not  entitled  to  recover  damages  from  the  defendant 
company.  Negligence  was  properly  defined,  and  these  instruc- 
tions, we  think,  fairly  submitted  to  the  jury  the  question  of  the 
alleged  contributory  negligence  of  the  plaintiff,  and  the  finding 
of  the  jury  must,  under  well-settled  principles  of  remedial  law, 
be  regarded  as  conclusive. 

4.   Complaint  is  also  made  because  of  the  submission  to  the 
jury  by  an  instruction  of  an  issue  raised  by  the  pleadings  of  the 
alleged  negligence  of  the  defendant  company  in  the  manner  of 
constructing  its  tracks  in  the   freightyards   where  the  accident 
happened.    It  is  contended  that  the  petition  states  no  cause  of  ac  • 
tion  in  this  regard,  and  that  the  evidence  did  not  justify  the  sub- 
mission of  such  a  question  to  the  jury.     In  the  absence  of  any 
attack  on  the  pleading,  and  in  view  of  the  theory  upon  which  the 
parties  tried  the  case,  the  pleadings  must,  we  think,  be  held  to 
have  presented  this  issue.    We  are  disposed  to  the  view  that,  with 
no  other  issue  of  negligence,  a  verdict  under  the  record  as  pre- 
sented in  favor  of  the  plaintiff  could  not  be  upheld.     But  the 
allegation  respecting  the  construction  of  the  tracks  has  only  an 
incidental  bearing  upon  the  negligence  charged.    The  defendant 
company  tendered  an  issue  on  this  question,  and  its  evidence 
was  elaborate  on  the  proposition  that  the  tracks  in  the  yards  were 
properly  constructed.     Competent  evidence  was  introduced  on 
both  sides  in  order  to  maintain  the  issue.     It  was  spoken  of  in 
the  instructions  in  connection  with  the  other  alleged  acts  consti- 
tuting the  negligence  charged.    The  defendant,  we  are  satisfied, 
was  in  no  wise  prejudiced.     In  fact,  instructions  were  given  at 
the  request  of  the  defendant  inviting  a  verdict  from  the  jury  upon 
all  questions  regarding  the  negligence  charged  and  all  allega- 
tions in  respect  thereof,  which  were  in  substance  the  same  as  the 
one  given  by  the  court  of  which  complaint  is  made.     The  de- 
fendant cannot,  therefore,  predicate  error  upon  the  giving  of  an 
instruction  which  is  substantially  the  same  as  one  given  at  its 
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own  request.  The  judgment  rendered  cannot  rightfully  be  dis- 
turbed solely  on  the  ground  of  the  court's  submitting  to  the  jury 
in  one  of  its  instructions,  in  the  way  it  was  submitted,  the  ques- 
tion of  the  negligence  of  the  defendant  because  of  the  manner 
of  constructing  its  tracks  in  its  freight  yards  where  the  injury 
occurred.  Upon  an  exSimination  of  the  whole  record,  we  are  of 
the  opinion  that  no  substantial  error  prejudicial  to  the  rigfhts  of 
the  defendant  is  found  therein,  that  the  evidence  supports  the 
finding  of  the  jur>%  and  that  the  judgment  rendered  thereon  oug-ht 
to  be  affirmed,  which  is  accordingly  ordered. 
The  judgment  of  affirmance  is  adhered  to. 


Newlin  v.  Iowa  Cent.  Ry.  Co. 

(Supreme  Court  of  Iowa,  June,  14,  1905.) 

[103  N.  W.  Rep.  999.] 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Dis- 
mounting from  Moving  Train.* — In  an  action  against  a  railroad  for 
injuries  to  a  passenger  claimed  to  have  been  caused  by  starting  the 
train  with  a  jerk  after  it  had  come  to  a  stop  near  plaintiff's  destina- 
tion, evidence  held  to  show  that  in  fact  plaintiff  attempted  to  dismount 
from  the  train  after  it  started  again,  and  was  consequently  guilty  of 
contributory  negligence. 

Appeal  from  District  Court,  Monroe  County;  C.  W.  Ver- 
million, Judgfe. 

Action  to  recover  damages  for  injuries  alleged  to  have  been 
received  by  being  thrown  off  from  the  platform  of  a  passenger 
coach  by  reason  of  the  sudden  starting  of  the  train  while  plaintiff 
was  attempting  to  alight  therefrom.  On  the  issue  raised  by  a 
general  denial  of  the  allegation  of  the  plaintiff's  petition  there 
was  a  verdict  for  plaintiff  in  the  sum  of  $50,  and  from  a  judgment 
on  the  verdict  the  defendant  appeals.    Reversed. 

Geo.  W,  Seevers  and  T.  5.  Perry,  for  appellant. 
Hoffman  &  Jackson  and  /.  C,  Mabry,  for  appellee. 

McClain,  J.  The  sole  question  presented  on  this  appeal  is 
whether  the  trial  court  erred  in  overruling  the  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  without  support  in  the 
evidence.  The  only  negligence  on  the  part  of  the  employees  of 
the  defendant  which  plaintiff  attempted  to  establish  was  alleged 
negligence  in  announcing  the  name  of  the  station  prior  to  a  stop- 
ping of  the  train  at  a  place  before  the  station  was  reached,  so 

*As  to  whether  it  is  contributory  negligence  to  alight  from  a  moving 
train  or  street  car,  see  foot-notes  appended  to  Flaherty  v.  Boston  & 
M.  R.  R.  (Mass.),  14  R.  R.  R.  246,  37  Am.  &  Eng.  R.  (Jas.,  N.  S.,  246; 
foot-notes  appended  to  Newcomb  v.  New  York  Cent.,  etc.,  R.  Co. 
(Mo.),  13  R.  R.  R.  10,  36  Am.  &  Eng.  R.  Cqs.,  N.  S.,  10;  McDonald 
V  City  Electric  Ry.  Co.  (Mich.),  12  R.  R.  R.  436,  35  Am.  &  Eng.  R. 
Cas„  N.  S.,  436. 
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tliat  plaintiff  was  induced  to  ^o  out  upon  the  platform  of  the 
passeng^er  coach,  preparatory  to  g^etting  off  at  a  place  where 
there  was  no  station  platform,  and  afterwards,  without  waminji^ 
to  the  plaintiff,  suddenly  starting  the  train  again  for  the  purpose 
of  pulling  up  to  the  station  platform,  by  which  sudden  starting 
plaintiff  was  thrown  from  the  platform  to  the  ground,  and  re- 
ceived the  injuries  complained  of.  The  testimony  of  plaintiff 
tended  to  show  that  as  the  train  approached  Albia  from  the  north 
(that  being  plaintiff's  destination)  "the  train  whistled,  and  then 
run  a  piece  (I  don't  know  how  far;  a  right  smart  piece)  and 
stopped,  and  they  commenced  getting  off."  "I  got  out  at  the 
door,  and  I  was  either  on  the  second  step  from  the  ground,  or  the 
last  (I  don't  know  which),  when  they  gave  a  quick  jerk,  which 
jerked  me  loose."  He  further  says  that,  before  the  train  gave  the 
jerk  which  caused  him  to  fall,  it  was  at  a  full  stop.  He  further 
says  that  while  he  was  standing  on  the  steps  there  was  a  sudden 
jerk,  which  threw  him  out  to  the  side,  straight  onto  the  ground ; 
that  he  didn't  "ride  the  car"  any  distance  after  it  started,  but  as 
the  car  started  he  was  thrown  off,  and  fell  to  the  ground.  Plain- 
tiff further  testified  that  he  was  rendered  unconscious  by  the 
fall,  and  remained  unconscious  while  his  wounds  were  being 
dressed  by  a  physician.  The  only  witness  who  testified  for  the 
plaintiff  with  reference  to  the  place  where  plaintiff  fell  or  was 
thrown  from  the  train  said  that  he  was  the  night  policeman  at 
the  station  at  the  time  plaintiff  was  injured;  was  at  the  depot 
when  the  train  came  in ;  that  the  train  stopped  before  it  reached 
the  station,  in  accordance  with  its  usual  custom,  north  of  the 
clearance  point  of  the  Wabash  &  Iowa  Central  tracks,  which  both 
come  into  the  same  station ;  that  the  switch  stand  for  these  two 
tracks  is  about  opposite  the  north  end  of  the  station,  and  that, 
upon  being  advised  that  some  one  had  been  thrown  from  the 
train,  he  went  to  the  opposite  side  of  the  train  from  the  station, 
and  found  plaintiff  lying  on  the  ground  about  75  or  100  feet  north 
of  the  switch  stand,  the  point  where  he  was  found  being  25  or 
30  feet  south  of  the  point  of  clearance  of  the  two  tracks.  It  is 
conclusively  shown  by  half  a  dozen  witnesses,  including  the 
conductor,  the  car  inspector,  a  bus  driver,  and  two  passengers, 
tliat  the  train  stopped  before  reaching  the  clearance  point  for  the 
tn'o  tracks,  and  that  when  it  was  thus  stopped  the  platform  of 
the  car  from  which  plaintiff  fell  was  two  or  three  hundred  feet 
north  of  the  clearance  point,  and  therefore  more  than  that  dis- 
tance north  of  the  point  where  plaintiff  fell.  These  witnesses 
testify  that  plaintiff  was  not  jerked  off,  and  did  not  attempt  to 
g:et  off  the  platform  while  the  train  was  stopped  north  of  the 
clearance  point,  but  that  he  attempted  to  get  off  from  the  platform 
and  fell  when  the  front  part  of  the  train  was  opposite  the  station 
platform.  The  testimony  of  these  witnesses,  as  well  as  that  of 
plaintiff's  witness,  is  wholly  inconsistent  and  irreconcilable  with 
the  ttstimony  oi  the  plaintiff  that  he  was  attempting  to  get  off 
tte  car  platform  while  the  train  was  stopped  north  of  the  clear- 
ince  point,  and  was  caused  to  fall  to  the  ground  by  the  jerking  of 
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the  train  as  it  started  up.  If  the  plaintiff  fell  while  attempting^  to 
^et  off  the  tYain  after  it  was  in  motion,  he  was  plainly  guilty  of 
contributory  neg^ligfence,  and  there  was  nothing^  in  the  evidence 
to  indicate  any  excuse  for  such  an  action.  The  place  where  he 
was  found  on  the  gfround  unconscious  was  so  far  south  of  the 
place  where  he  would  have  fallen,  were  he  jerked  off  the  platform 
by  the  starting^  of  the  train,  that  it  is  impossible  to  believe  his 
account  with  reference  to  beinp^  jerked  off  the  platform  when  the 
train  started. 

Without  further  discussing^  the  details  of  the  evidence,  we 
reach  the  conclusion  that  the  uncontroverted  testimony  as  to  the 
place  where  the  train  stopped  and  the  place  where  plain  ciflF  was 
found  conclusively  negatives  the  testimony  that  he  was  jerked 
from  the  train,  and  proves  beyond  question  that  he  fell  from  the 
train  while  attempting:  to  dismount  after  the  train  was  in  motion, 
and  therefore  shows  that  he  was  gfuilty  of  contributor>''  ne^li- 
g^ence. 

The  court  should  have  sustained  the  motion  to  set  aside  the 
verdict  and  gfrant  a  new  trial,  and  the  judgment  is  reversed. 


HuTCHEis  V,  Cedar  Rapids  &  M.  C.  Ry.  Co. 

(Supreme  Court  of  Iowa,  June  7,  1905.) 
[103  N.  W.  Rep.  779.] 

Injury  to  Alighting  Passenger — Failure  to  Let  Down  Step — Kvi- 
dcncc.* — Where  plaintiff,  a  passenger  on  a  street  car,  in  alighting  fell 
by  reason  of  defendant's  negligence  in  failing  to  let  down  a  folding: 
step,  evidence  that  immediately  after  plaintiff  fell  she  exclaimed  "Yes; 
let  down  the  step  after  I  fall!  was  admissible;  the  declaration  being 
relevant  to  evidence  that  the  step  was  let  down  after  plaintiff  fell. 

Street  Car  Passengers — Degree  of  Carc.f — A  street  railway  is  bound 
to  use  extraordinary  care  and  precaution  to  protect  its  passeng^ers 
from  injury. 

Same — Same — Negligence — Contributory  Negligekice — Inatructiona. 
— In  an  action  against  a  street  railway  by  a  passenger  for  personal  in- 
juries, there  was  no  inconsistency  between  an  instruction  that  defend- 
ant was  held  to  the  exercise  of  extraordinary  care  and  precaution  to 
prevent  injury  to  plaintiff,  and  that  plaintiff  was  bound  to  exercise 
only  ordinary  care  and  caution,  and  an  instruction  that  if  plaintiff  w,'as 
not  guilty  of  contributory  negligence,  and  was  injured  by  reason  of 
defendant's  neglig:ence,  she  was  entitled  to  recover. 

Contributory  Negligence — Burden  of  Proof — In8tructions.---In  an 
action  against  a  street  railway  by  a  passenger  for  personal  injuries, 

♦See  foot-notes  appended  to  Dixon  t/.  Northern  Pac,  Ry.  Co.  fWash.'i, 
3  4  R.  R.  R.  619,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  Atlantic,  etc..  Ry. 
Co.  'v.  Gardner  (Ga.),  14  R.  R.  R.  602,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
602. 

tSee  foot-notes  appended  to  Hart  v.  Seattle.  R.  &  S.  Rv.  Co. 
14  R.  R.  R.  619,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  Atlanta,  etc.,  Ry. 
Louis  Transit  Co.  (Mo.),  14  R.  R.  R.  413,  37  Am.  &  Eng.  R.  Cas..  N. 
S.,  413;  Lincoln  Traction  Co.  v,  Webb  (Neb.),  14  R.  R.  R.  369,  37 
Am.  &  En^.  R.  Cas.,  N.  S.,  369;  Topp  v.  United  Rys.  &  Electric  Co. 
(Md.),   14  R.  R.  R.  248,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 
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an  instniction  that  if  the  plaintiff  failed  to  use  ordinary  care,  and  such 
failure  contributed  to  the  injury,  defendant  was  not  liable,  and  that,  as 
to  the  issue  of  plaintiff's  contributory  negligence,  the  burden  of  proof 
was  on  her  to  establish  by  a  preponderance  of  the  evidence  that  she 
was  in  the  exercise  of  ordinary  care  and  caution,  was  not  misleading. 
as  to  the  burden  with  reference  to  contributory  negligence. 

Damages — Instructions. — While,  in  personal  injury  actions,  present 
worth,  rather  than  the  aggregate  of  future  damage,  should  be  es- 
timated yet  where  no  specific  instruction  as  to  present  worth  is 
asked,  the  jury  may  be  directed  as  to  the  general  basis  on  which  the 
right  to  recover  is  founded,  and  allowed  to  fix  such  sum  as,  in  their 
judgment,  is  reasonable. 

Recovery  by  Husband  for  Injury  to  Wife — Measure  of  Damages.) — 
A  husband  can  recover  for  injuries  to  his  wife  such  compensation  as 
the  jury  deem  a  money  equivalent  for  the  loss  of  such  services,  as- 
sistance, companionship,  and  society  as  he  has  been  deprived  of  by  the 
injury. 

Same— Damages — Set-Off— Wife's  Earnings. — If  a  wife,  after  re- 
ceiving personal  injuries,  should  be  able  to  earn  money  in  an  inde- 
pendent business,  such  earnings  would  be  no  set-off  to  the  damages 
which  her  husband  might  have  recovered,  or  which  she  may  recover 
under  an  assignment  from  him  of  his  right  of  action,  for  damages  for 
deprivation  of  her  services,  and  for  expenses  incurred  for  medical 
attendance,  etc. 

Action  by  Husband  for  Injury  to  Wife — ^Assignment  of  Ri^ht  of  Ac- 
tion— Damages — Services. — In  an  action  for  personal  injuries,  plain- 
tiff could  recover,  under  an  assignment  to  her  by  her  husband  of  his 
right  of  action  for  damages  for  deprivation  of  her  services,  only  the 
value  of  the  services  of  which  he  had  been  or  in  the  future  might  be 
deprived  by  reason  of  the  injury. 

Appeal  from  Superior  Court  of  Cedar  Rapids ;  James  H.  Roth- 
rock,  Jud^e. 

Action  to  recover  damagfes  for  pergonal  injuries  alleg^ed  to  have 
resulted  from  falling  or  being;  thrown  to  the  pavement  in  attempt- 
ing to  alig^ht  from  a  street  car  operated  by  the  defendant  com- 
pany. Verdict  and  judgment  for  plaintiff  for  $2,000.  Defendant 
appeals.    Affirmed. 

Chas.  A.  Clark  &  Son  and  Wm,  G.  Clark,  for  appellant. 
Rickel,  Crocker  &  Tourtellot,  for  appellee. 

^IcClain,  T.  Between  9:30  and  10  o  clock  p.  m.,  plaintiff,  to- 
gether with  her  daughter  and  son-in-law,  was  a  passenger  on  one 
of  the  open  or  summer  cars  of  defendant,  running  from  the 
eastern  part  of  the  city  of  Cedar  Rapids  along  the  First  avenue 
westward,  across  the  bridge  over  the  Cedar  river  to  the  western 
part  of  the  city.  The  cars  of  this  kind  were  provided  with  a 
step  on  each  side,  extending  the  full  length  of  the  car,  by  means 
oi  which  the  passengers  entered  and  left  the  seats,  which  ex- 
tended crosswise  the  full  width  of  the  car.  For  the  purpose  of 
enabling  the  car  to  corss  the  bridge  occupied  by  double  tracks  of 
the  defendant  compiany,  the  step  on  the  side  of  the  car  from  which 
passengers  should  properly  leave  the  car  was  so  constructed  that 
while  crossing  the  bridge  it  could  be  folded  up  against  the  side 

tSec  foot-note  appended  to  Smith  v.  Lehigh  Valley  R.  Co.  (N.  J.), 
n  R,  R.  R,  746,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  746. 
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of  the  car,  so  as  not  to  strike  the  trestlework  of  the  bridge.  These 
cars  are  also  provided  with  a  bar  or  hand  rail  that  is  let  down  on 
the  side  of  the  car  next  to  the  trestlework  of  the  bridgfc,  so  as 
to  prevent  passeng^ers  leaning^  out  and  coming  in  contact  with  the 
bridgfe.  This  bar  is  let  down  to  about  the  middle  of  the  car  while 
it  is  crossing^  the  bridg^e,  and  is  immediately  raised  after  the  bridge 
is  crossed.  When  the  car  on  which  plaintiff  was  riding^  reached 
the  west  end  of  the  bridg^e,  the  bar  was  raised  by  the  employees, 
and  the  car  was  stopped  at  the  first  street  crossing  west;  and 
plaintiff,  who  was  sitting:  on  the  right  hand  side  of  the  car,  at- 
tempted to  alight,  but  fell  to  the  pavement,  as  it  is  alleged,  because 
the  step,  which  had  been  folded  up  while  the  car  was  crossing 
the  bridge,  had  not  yet  been  let  down  so  that  it  could  be  used  by 
plaintiff  in  alighting.  There  was  evidence  tending  to  show  the 
state  of  facts  here  described,  and  there  is  no  question  as  to  the 
sufficiency  of  the  evidence  to  establish  the  negligence  of  the  de- 
fendant in  not  having  the  step  in  proper  position  to  enable  the 
passengers  to  alight  with  safet>',  nor  as  to  the  evidence  showing 
■freedom  from  contributory  negligence  on  the  part  of  plaintiff. 
The  verdict  of  the  jury  is  conclusive  as  to  defendant's  liability, 
unless  it  may  be  for  errors  of  law  claimed  by  appellant  to  have 
been  committed  by  the  court. 

1.  Plaintiff's  witnesses  were  allowed,  over  defendant's  objec- 
tion, to  testify  that  after  plaintiff  fell,  she  exclaimed,  "Yes:  let 
the  step  down  after  I  fall!"  this  declaration  being  relevant  to 
similar  evidence  tending  to  show  that  the  step  was  let  down  after 
plaintiff  fell,  and  not,  as  it  should  have  been,  at  the  time  when  the 
bar  was  raised,  after  the  car  left  the  bridge,  and  before  it  stopped 
at  the  street  crossing.  The  objection  to  the  admission  of  proof 
of  this  declaration  is  that  it  could  not  be  shown  as  a  part  of  the 
res  gestae.  Under  recent  decisions  of  this  court,  proof  of  the 
declaration  was  admissible.  It  was  made  immediately  after  the 
accident,  with  reference  to  the  cause  of  the  fall,  without  oppor- 
tunity for  premeditation.  Without  elaboration,  it  is  sufficient  to 
refer  to  Rothrock  v.  Cedar  Rapids  (Iowa)  103  N.  W.  475; 
Alsever  v.  Minneapolis  &  St.  L.  R.  Co.,  115  Iowa,  338,  88  N.  W. 
841,  56  L.  R.  A.  748;  Keyes  v.  Cedar  Falls,  107  Iowa,  510,  78 
N.  W.  227. 

2.  The  court  instructed  the  jury  that:  "The  defendant  is  what 
is  known  as  a  common  carrier  of  passengers,  and  it  is  defendant's 
duty,  by  itself  and  its  employees,  to  use  extraordinary  care  and 
precaution  to  protect  its  passengers  from  injury.  Therefore,  in 
determining  whether  the  defendant,  by  its  employees,  was  guilty 
of  negligence  which  caused  the  accident  to  the  plaintiff,  you 
should  hold  it  to  the  exercise  of  extraordinary  care  and  caution 
to  prevent  injury  to  her.  But  in  determining  whether  the  plain- 
tiff was  guilty  of  negligence  which  contributed  to  the  accident, 
you  should  hold  her  only  to  the  exercise  of  ordinary  care  and 
caution."  In  the  next  instruction  the  court  told  the  jur\'  that: 
"If  you  find  from  a  preponderance  of  the  evidence  that  the  plain- 
tiff was  a  passenger  on  one  of  defendant's  cars,  and  that  she 
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attempted  to  alig^ht  therefrom,  but  that  by  reason  of  the  ne^H 
fence  of  defendant's  employees,  or  one  of  them,  the  step  alon^ 
the  side  of  the  car  had  not  been  let  down  so  that  she  could  step 
upon  the  same,  and  that,  by  reason  of  said  step  not  beingf  so 
let  down,  she  fell  to  the  pavement  and  was  injured/'  and  that 
she  was  not  Ruilty  of  contributory  negligence,  then  their  verdict 
should  be  for  the  plaintiff;  otherwise  for  the  defendant.  It  is 
now  contended  for  appellant  that,  while  the  last  instruction  quoted 
was  correct,  the  first  was  erroneous,  in  requiring  of  defendant's 
employees  extraordinar>'  care  and  caution,  and  that  the  two  in- 
structions are  inconsistent.  Counsel  do  not  claim  that  the  carrier 
of  passengers  is  not  bound  to  exercise  a  ver>'  high  degree  of  care 
and  foresight  for  the  safety  of  the  passengers,  but  they  contend 
that,  after  all,  the  care  and  caution  thus  required  is  only  reason- 
able care  under  the  circumstances,  and  therefore  that  it  was  er- 
roneous to  instruct  as  to  extraordinary  care.  It  is  true  that  the 
courts  now  generally  discourage  the  classification  of  negligence 
into  slight,  ordinary,  and  gross,  and  the  corresponding  recogni- 
tion of  degrees  of  care.  "The  expression  'extraordinary  care,'  in 
the  view  of  some  courts,  means  no  more  than  that  the  carrier 
should  use  reasonable  care,  and  that  this  reasonable  care  is  a 
relative  term,  having  reference  to  the  duties  which  the  carrier 
has  undertaken,  and  to  the  risks  incident  to  the  business."  3 
Thompson,  Negligence,  §  2746.  But  we  are  not  referred  to  any 
authority  in  this  state  or  elsewhere  in  which  it  has  been  held  error 
to  instruct  the  jury  that  the  carrier  of  passengers  is  bound  to  use 
extraordinar>^  care  and  caution  for  the  safety  of  the  passenger, 
and  we  think  that  the  expression  in  the  instruction  given  is  no 
nore  than  equivalent  to  the  rule  well  recognized  in  this  state, 
and,  indeed,  universally  in  the  American  courts,  that  the  carrier 
should  use  the  highest  degree  of  care  that  is  reasonably  consistent 
with  the  practical  conduct  of  the  business.  Pershing  v,  Chicago, 
B.  &  Q.  R.  Co.,  71  Iowa,  561.  32  N.  W.  488;  Bonce  v.  Dubuque 
Street  R.  Co.,  53  Iowa,  278,  5  N.  W.  177,  36  Am.  St.  Rep.  221 ; 
Root  V.  Des  Moines  City  R.  Co.,  113  Iowa,  675,  83  N.  W.  904; 
3  Thompson,  Negligence,  §  2722  et  seq.  There  is  no  incon- 
sistency between  the  two  instructions,  for  the  first  one  defines 
what  will  constitute  negligence  of  a  carrier  of  passengers,  and 
the  second  states  that  if,  by  reason  of  such  negligence,  the  plain- 
tiff is  injured,  she  is  entitled  to  recover. 

3.  An  instruction  as  to  contributory  negligence  is  complained 
of  because  the  jury  are  directed  that  if  they  find  that  plaintiff 
failed  to  use  ordinary  care,  and  that  her  failure  to  do  so  in  any 
degree  contributed  to  her  injury,  their  verdict  should  be  for  the 
defendant.  The  argument  is  that  this  language  throws  the  burden 
of  proving  contributory  negligence  upon  the  defendant.  But  in 
the*  same  instruction  the  jury  are  expressly  told  that  as,  to  the 
issue  of  plaintiff's  contributory  negligence,  the  burden  of  proof 
is  upon  her  to  establish  by  a  preponderance  of  the  evidence  that 
she  was  in  the  exercise  of  ordinary  care  and  caution,  and  not 
Ruilty  of  negligence  which  contributed  to  her  injuries.     Taking 
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the  whole  instruction  together,  the  jury  could  not  have  been 
misled  as  to  the  burden  witli  reference  to  contributory  neg^lig'ence, 
and  could  not  have  failed  to  undertsand  that,  unless  plaintiff  es- 
tablished by  a  preponderance  of  evidence  her  freedom  from 
neg^lig^ence,  she  was  not  entitled  to  recover. 

4.  Plaintiff  alleg^ed  and  proved  an  assi^ment  to  her  from  her 
husband,  prior  to  the  institution  of  the  action,  of  his  rig^ht  to  re- 
cover for  injuries  suffered  by  him  by  beings  deprived  of  his  wife's 
services,  and  for  expenses  incurred  or  to  be  incurred  for  medical 
and  surg^ical  attendance,  nursing,  care,  etc.  But  it  is  urgfed  that 
the  court  erred  in  its  instructions  to  the  jury  as  to  the  measure 
of  plaintiff's  recovery  under  this  assignment  The  jury  were  in- 
structed to  allow  on  this  ground  "such  reasonable  sum  as  you 
may  find  from  the  evidence  to  be  the  reasonable  value  of  such 
services  as  he  will  lose  in  tlie  future  because  of  his  wife's  in- 
juries." The  objections  argued  to  this  and  similar  instructions 
seem  to  be  (1)  that  the  jury  were  not  limited  to  the  present  value 
of  the  future  services;  (2)  that  the  jur>'  were  not  limited  to  the 
real  value,  but  were  allowed  to  take  into  account  the  peculiar 
value  to  the  husband  of  the  wife's  services,  without  allegation  of 
any  special  damage;  and  (3)  that  the  future  earning  capacity  of 
the  wife  was  not  referred  to  as  proper  to  be  considered  in  miti- 
gation of  such  damages.  While  it  is  true  that,  in  a  proper  case, 
present  worth,  rather  than  the  aggregate  amount  of  future  dam- 
age, should  be  estimated,  we  have  repeatedly  approved  of  general 
instructions  allowing  the  recovery  of  damages  to  be  suffered  in 
the  future,  without  specific  instructions  as  to  present  worth, 
where  no  such  instruction  has  been  asked ;  and  we  have  said  that 
"in  such  cases  the  best  that  can  be  done  is  to  direct  the  jury  as 
to  the  general  basis  on  which  the  right  to  recover  is  founded,  and 
allow  them  to  fix  such  sum  as,  in  their  judgment,  is  reasonable." 
Gregory  v.  Wabash  R.  Co.  (Iowa)  101  N.  W.  761.  And  see 
Lowe  V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  89  Iowa,  420,  56  N.  W. 
519;  Spaulding  v,  Chicago,  K.  C.  &  St.  P.  R.  Co.,  98  Iowa,  205, 
219,  67  N.  W.  227.  If  it  is  the  contention  of  counsel  that  the 
husband's  right  of  recovery  is  limited  to  the  expense  of  hiring 
a  domestic  servant  to  do  the  household  work  which  the  wife  was 
in  the  habit  of  doing  before  the  injury,  then  we  have  to  say  that 
no  such  rule  has  been  recognized  in  this  state.  In  giving  dam- 
ages to  the  husband  for  injuries  to  his  wife,  the  law  does  not 
compute  his  recovery  on  a  commercial  basis,  but  gives  him  such 
compensation  as,  in  the  judgment  of  the  jury,  is  a  money  equiv- 
alent for  the  loss  of  such  services,  assistance,  companionship,  and 
society  as  he  has  been  deprived  of  by  the  injury.  Denver  Con- 
solidated Tramway  Co.  v.  Riley,  14  Colo.  App.  132,  59  Pac.  476; 
Denver  &  Rio  Grande  R.  Co.  v.  Gunning  (Colo.  Sup.)  80  Pac. 
727;  Cooley,  Torts  (2d  Ed.)  266.  We  cannot  see  what  bearing 
the  question  as  to  the  future  possible  money  earnings  of  the  wife 
could  have  on  the  right  of  the  husband's  recovery  for  injuries  to 
the  wife,  which  right  was  assigned  to  the  plaintiff.  If  she  should 
be  able  in  the  future  to  earn  money  in  an  independent  business. 
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sach  earning  would  not  belong  to  the  husband,  and  would  be 
nc  offset  to  the  damages  which  the  husband  mig^ht  have  recov- 
ered, or  which  the  wife  may  recover  under  the  assignment  from 
the  husband.  Mewhirter  v.  Hatten,  42  Iowa,  888,  20  Am.  Rep. 
618;  Reming:  v.  Shenandoah,  67  Iowa,  505,  25  N.  W.  752,  56 
Am.  Rep.  354 ;  Hall  v.  Town  of  Manson,  90  Iowa,  593,  58  X.  W. 
881.  The  wife,  under  the  assignment,  is  entitled  to  recover  only 
the  value  of  the  services  of  which  the  husband  has  been  deprived, 
or  may  be  deprived  of  in  the  future,  by  reason  of  the  injury 
ccfinplained  of;  but  there  is  no  reason  to  think  that,  under  the 
instructions  and  the  evidence,  the  jury  allowed  any  sum  of  dam- 
ages beyond  that  which  the  plaintiff  was  entitled  to  recover  on 
this  ground. 

Finding:  no  error  in  the  record,  the  jud^fment  of  the  lower  court 
is  affirmed. 


AI.ABAMA  &  V.  Ry.  Co.  v,  Jones. 

(Supreme  Court  of  Mississippi,  June  ft,  1905.) 

[38  So.  Rep.  545.] 

Passengers — Invitation  to  Alights — Where  a  flagman  of  a  passenger 
train  said,  "This  door,"  to  a  passenger,  as  he  started  to  ahght  after 
the  train  had  started,  such  statement  was  merely  a  declaration  to  the 
passenger  as  to  the  door  by  which  he  should  leave  the  car,  and  not  an 
invitation  for  him  to  alight. 

Same — Contributory  Negligence— ^Alighting  from  Moving  Car.* — 
Where,  after  a  train  on  which  plaintiff  was  a  passenger  had  started  to 
move  east  from  a  station,  plaintiff  got  off  on  the  south  side,  clinging 
to  the  hand  rail  with  his  right  hand,  and  was  thereby  jerked  down 
onto  the  platform  of  the  station  and  dragged  backward  until  his  grip 
QQ  the  hand  rail  was  loosened,  he  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  precluding  a  recovery  for  injuries  so  sus- 
tained. 

Appeal  from  Circuit  Court,  Scott  County;  Jno.  R.  Enochs, 
Jadgfe. 

Action  by  JeflF  Jones  ag^ainst  the  Alabama  &  Vicksburg  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

McWilUe  &  Thompson,  for  appellant. 
Green  &  Green,  for  appellee. 

Cox,  Special  Jud^e.  Jeff  Jones,  an  ag^ed  neg^ro,  was  a  passen- 
ger on  one  of  the  defendant's  passenger  trains  from  Jackson  to 
Mortoh.  Arriving^  at  Morton  in  the  night,  he  either  fell  or  was 
jerked  down  upon  the  depot  platform  as  he  attempted  to  alight, 

•As  to  whether  it  is  contributory  negligence  to  alight  from  a  mov- 
ing train  or  street  car,  see  foot-note  appended  to  Flaherty  v.  Boston 
&  M.  R.  R.  (Mass.),  14  R.  R.  R.  246,  37  Am.  &  Eng.  R.  Gas.,  N.  S., 
246;  foot-notes  appended  to  Newcomb  v.  New  York  Cent.,  etc.,  R. 
Co.  (Mo.),  13  R.  R.  R.  10,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  10;  McDonald 
t*.  City  Electric  Ry.  Co.  (Mich.),  12  R.  R.  R,  436,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  436. 
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and  thereby  sustained  certain  injuries,  for  which  he  brought  suit 
and  recovered  judgement.    In  his  declaration  he  alleg^es  that  de- 
fendant so  neg^lig"ently  operated  its  said  train  as  that  it  did  not 
stop  to  permit  plaintiff  and  other  passeng^ers  to  get  off,  or,  if 
stopped  at  all,  which  plaintiff  denies,  said  train  was  so  negli- 
gently operated  as  that  a  reasonable  time  was  not  afforded  plaintiff 
and  other  passengers  thereon  to  get  off  before  the  said  train  was 
again  negligently  set  in  motion  by  the  defendant;  that  plaintiff, 
when  he  reached  the  platform  of  said  car,  was  unable  to  see  and 
appreciate  how  fast  the  train  was  running,  as  the  said  platform 
was  negligently  without  light,  and  the  darkness  of  the  night, 
together  with  the  blinding  effect  of  coming  out  of  the  lighted  car, 
and  the  plaintiff's  inexperience  with  moving  trains  under  such 
circumstances,  prevented  an  appreciation  of  the  danger  in  getting 
off  the  train  under  the  circumstances;  that  then  and  there  the 
brakeman  or  porter,  defendant's  servant,  whose  duty  it  wa5  to 
give  direction  to  passengers  as  to  getting  off  and  on  said  train, 
then  and  there,  with  knowledge  of  the  danger  to  which  he  was 
exposing  plaintiff,  negligently  directed  and  commanded  plaintiff 
to  get  off  of  said  train  while  in  motion,  and  relying  upon  the 
superior  knowledge  of  the  said  servant  of  the  risk  of  such  action, 
and  then  he  would  not  (being  charged  with  plaintiff's  safety)  di- 
rect plaintiff  to  get  off  said  train  unless  it  was  safe  to  do  so,  and 
in  ignorance  of  the  danger  attendant  thereon,  especially  for  per- 
sons like  plaintiff,  having  no  experience  in  getting  off  moving 
trains,  plaintiff  obeyed  said  directions  and  command,  and,, taking 
all  precautions  then  known  to  plaintiff  in  pursuance  of  said  direc- 
tion and  command,  plaintiff  attempted  to  get  off  of  said  train 
while  in  motion.     The  declaration  further  alleges,  in  substance, 
that  plaintiff,  acting  upon  the  command  of  defendant's  servant  in 
attempting  to  get  off  while  the  train  was  in  motion,  caught  hold 
of  the  hand  rail  of  the  steps  of  said  car  to  get  off,  and,  not  being 
informed  by  defendant's  servant  that  the  effect  of  so  doing  would 
be  to  drag  plaintiff  along  with  said  car,  was  then  and  there 
dragged  along  by  said  train  100  feet,  the  servant  of  defendant 
whose  negligence  had  caused  plaintiff  to  attempt  to  get  off  stand- 
ing then  and  there  and  seeing  plaintiff's  danger,  and,  with  the 
appliances  at  hand  to  signal  the  engineer  to  stop  the  train,  failed 
so  to  do,  but  allowed  the  engineer  to  continue  to  increase  the 
speed  of  the  train  until  plaintiff  was  no  longer  able  to  hold  on, 
and  was  then  and  there  hurled  by  the  rapidly  moving  train  with 
great  violence  upon  the  ground. 

This  declaration  could  not  possibly  have  been  sustained  against 
a  demurrer  on  the  ground  of  contributory  negligence,  except  for 
the  averment  that  plaintiff  attempted  to  get  off  the  moving  train 
in  obedience  to  the  direction  and  command  of  defendant's  servant. 
Upon  the  trial  it  was  evident  that  the  train  came  to  a  full  stop, 
and  remained  standing  for  an  interval  variously  estimated  by  the 
witnesses  at  from  one  to  five  minutes,  though  guessed  by  several 
witnesses,  while  the  watch  was  held,  at  a  quarter  of  a  minute. 
The  conductor  had  time  to  walk  a  car  length  from  the  ladies'  car 
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to  the  bag^^pa^e  car,  and  the  porter  had  time  to  go  from  the  car 
for  negroes  to  the  baggage  car,  take  off  two  pieces  of  baggage 
and  put  on  one,  and  signal  the  conductor,  "All  right,"  before  the 
train  moved.    When  plaintiff  got  to  the  platform  of  the  car,  the 
tiain  was  in  motion.    It  was  dark.    He  did  not  know  how  fast 
the  train  was  going,  but  he  knew  it  was  in  motion.     His  com- 
panion just  ahead  of  him  jumped  or  stepped  off.    He  went  down 
to  the  last  step  with  a  small  grip  in  his  left  hand,  and,  clutching 
the  haftd  rail  with  his  right,  attempted  to  get  off  on  the  depot 
platform.     He  either  stepped,  fell,  or  was  jerked  from  the  step, 
and  was  dragged  with  his  back  to  the  engine  a  short  distance 
b}  the  train,  until  defendant's  porter,  seeing  he  was  being  dragged, 
touted  to  him  to  turn  loose,  and  got  hold  of  him  and  pulled  him 
out    There  is  nothing  in  the  evidence  to  sustain  the  allegation 
that  a  servant  of  defendant  directed  and  commanded  plaintiff 
to  get  off  the  train  while  in  motion.    True  it  is  that  plaintiff  said 
he  was  invited  off  the  train  by  the  flagman,  but,  in  response  to 
the  question,  "What  did  he  say  to  you?''  he  responded,  "He  said, 
This  door.' "     This  clearly  was  a  direction  to  plaintiff  as  to 
which  door  to  leave  the  car  by,  and  not  an  invitation  to  step  off 
the  train.    The  train  was  moving  east.    He  got  off  on  the  south 
side,  and,  clinging  to  the  hand  rail  with  his  right  hand  as  he 
stepped  or  fell,  this  inevitably  jerked  him  down  backward,  and 
caused  him  to  be  dragged  backward  until  his  grip  upon  the  hand 
rail  was  loosed.    We  see  nothing  in  the  facts  of  this  case  which 
tends  to  acquit  plaintiff  of  negligence  in  getting  off  the  train  at 
the  time  in  the  manner  and  under  the  circumstances  shown,  and 
tliat  such  negligence  contributed  proximately  to  his   injury  is 
Orrtain. 
Reversed  and  remanded. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Kerr. 

(Supreme  Court  of  Nebraska,  June  8,  1905.) 

[104  N.  W.  Rep.  49.] 

Pleading — Objections   on   Appeal — Aided  by    Answer — Railroads — 
Ejection  of  Passengers. — ^Where  a  petition  is  for  the  first  time  assailed 
in  this  court  because  of  its  alleged  failure  to  state  a  cause  of  action, 
its  allegations  will  receive  a  liberal  construction,  with  a  view  of  giving 
effect  to  the  pleader's  purpose,  and,  if  possible,  sustaining  the  petition. 
(a)  A  reviewing  court  will  not  only  liberally  construe  4  petition  thus 
assailed,  in  order  to  uphold  it  if  possible,  but  will  view  it  in  the  light 
01  the  entire  record;  and  where,  from  the  nature  of  the  answer  and 
the  testimony  adduced,  it  appears  that  both  parties  have  placed  the 
same  construction  on  such  petition,  this  court  will  not  ignore  such 
construction  in  ruling  on  the  sufficiency  of  the  petition,  even  though 
the  petition,  standing  alone,  might  not  admit  of  such  construction. 
.  (b)  A  defective  or  ambiguous  petition  mqy  be  aided  and  its  infirm- 
ities cured  by  averments  in  the  answer.     Beebe  v.  Latimer,  80  N.  W. 
904,  59  Neb.  305. 
(c)  The  petition  in  the  case  at  bar  examined,  and,  when  construed 
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in  the  light  of  the  entire  record  and  under  the  rules  above  mentioned, 
held  to  state  a  cause  of  action,  and  sufficient  to  support  a  judgment 
in  plaintiff's  favor. 

Same — Acts  of  Servant — Evidence.* — The  master  is  liable  for  the 
acts  of  his  servant  within  the  general  scope  of  his  enploymcnt  while 
about  his  master's  business,  though  the  act  be  negligent,  wanton,  will- 
ful, or  malicious. 

(a)  Evidence  examined,  and  held  sufficient  to  support  a  verdict  in 
the  plaintiff's  favor,  and  to  show  that  the  acts  done  by  the  servant 
which  are  compUined  of  were  within  the  general  scope  of  his  employ- 
ment and  authority,  and  in  furtherance  of  the  business  and  izfterests 
of  his  master. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County ;  Slabaugh,  Judge. 

Action  by  Alexander  D.  Kerr,  by  Celestia  Kerr,  his  guardian,' 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

M,  A,  Low,  W,  F,  Evans,  and  Woolworth  &  McHugh,  for 
plaintiff  in  error. 

McCoy  &  Olmstead,  for  defendant  in  error. 

HoLCOMB,  C.  J.  The  plaintiff  (defendant  in  error)  obtained 
a  judgment  in  the  court  below  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the 
servant  of  the  defendant  railroad  company  (plaintiff  in  error), 
and  it  is  sought  by  this  action  to  secure  a  reversal  of  such  judg- 
ment. The  action  is  grounded  on  alleged  negligence  of  the  con- 
ductor of  the  defendant  company  while  ejecting  the  plaintiff,  a 
boy  about  16  years  of  age,  who  was  a  trespasser  on  a  moving 
freight  train,  and  in  so  doing,  as  is  alleged,  throwing  the  plaintiff 
under  the  wheel  of  one  of  the  cars,  thereby  causing  the  crushing- 
of  one  of  his  lower  limbs  near  the  ankle,  rendering  amputation 
necessary.  It  is  contended  here  on  the  part  of  the  defendant 
that  the  judgment  cannot  be  upheld,  for  the  reason  that  the 
petition  states  no  cause  of  action  against  the  defendant,  and 
that  under  the  pleadings  the  defendant  was  entitled  to  a  judg- 
ment in  the  court  below.  It  is  further  contended  that  under  the 
evidence  the  company  is  not  liable  to  the  plaintiff  for  the  injury 
received  by. him;  the  conductor's  interference,  if  any,  being  as 
contended  for,  not  for  the  purpose  of  putting  the  plaintiff  off  the 
train,  or  of  resisting  his  attempt  to  board  the  train,  and  therefore 
it  was  not  within  the  scope  of  the  conductor's  employment,  and 
hence  the  company  is  not  legally  liable  therefor.  The  petition, 
among  other  things,  alleges :  "The  said  Alexander  Dundy  Kerr 
[the  plaintiff]  was  in  the  said  town  or  city  of  Neola,  and,  while 
the  said  freight  train  was  at  said  town  or  city  of  Neola,  wishing 
to  return  to  his  home  in  said  city  of  Omaha,  and  without  having 
paid  or  offering  to  pay  any  fare,  but  peaceably  and  with  the 

*See  foot-note  appended  to  Waaler  v.  Great  Northern  Ry.  Co.  (S. 
Dak.),  14  R.  R.  R.  819,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  819;  foot-note 
appended  to  Daniel  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  14  R.  R. 
R.  334,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  334;  Alabama  &  V.  R.  Co.  v, 
Livingston  (Miss.),  13  R.  R.  R.  464,  36  Am,  &  Eng.  R.  Cas.,  N.  S.,  464. 
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knowlcdgre  of   the  conductor  thereon,  became  a  rider  on  said 
freight  train,   in  a  position  thereon  on  the  south  side  of  said 
train,  wholly  outside  of  the  wheels  of  the  cars,  and  south  of  the 
south  rail  of  the  roadbed,  and  in  a  position  of  safety  from  harm 
or  injury  to  the  plaintiff  while  the  train  was  in  motion,  as  was 
well  known  to  said  conductor,  unless  there  was  an  injury  to  the 
train,  or  the  plaintiff  was  forcibly  ejected,  or  compelled  to  aligfht 
therefrom  while  the  train  was  running:  at  higfh  speed;  and  said 
position  of  the  plaintiff  was  beneath  and  in  the  middle,  but  at  the 
ver\-  side,  of  the  car  on  which  he  placed  himself,  and  from  which 
he  could  and  did  remove  himself  without  any  necessity  or  possi- 
hility  of  contact  with  the  rail  of  the  roadbed  or  wheels  of  the  car, 
and  the  position  of  the  plaintiff  under  the  car  was  such  that  his 
presence  there  was  and  could  be  no  impediment  of  or  inter- 
ference with  the  manasfement  and  further  operation  of  the  train 
on  its  westward  joumey.    But  after  said  train  was  in  motion,  and 
while  it  was  Roin^sf  on  its  way  as  aforesaid,  at  a  slow  rate  of  speed, 
the  said  conductor,  who  was  a  car  lenf^  or  more  in  front  of  the 
plaintiff  (and  no  other  employee  of  the  defendant  was  near  or  in 
sig^ht),  in  performance  of  his  duty,  but  in  a  gfruff  or  angry  tone 
of  voice,  ordered  the  plaintiff  to  get  off  and  keep  off  of  said  train, 
and  at  the  same  time,  in  performing  his  duty,  said  conductor  pro- 
ceeded to  and  did  alight  from  the  car  on  which  he  (said  con- 
ductor) was  riding,  and  walked  or  ran  backwards  on  the  ground 
at  the  side  of  the  train  toward  the  place  where  the  plaintiff  was 
riding,  with  the  apparent  purpose  of  ejecting  plaintiff  from  the 
train,  and  of  keeping  or  preventing  him  from  getting  on  the  train 
a^in.    The  plaintiff  heard  the  said  order  of  said  conductor,  and, 
intending  to  obey  it  in  all  respects,  proceeded  at  once  to  alight 
from  the  train  upon  the  ground,  which  he  did  in  proper,  upright 
position,  with  his  feet  upon  the  ground,  entirely  outside  of  the 
car  and  train,  and  with  face  forward,  and  the  plaintiff  was  then 
in  a  position  and  place  of  absolute  safety  to  himself,  and  would 
not  have  received  any  injuries  to  his  person  about  or  upon  de- 
fendant's railway,  except  for  the  following  facts:    The  plaintiff, 
the  moment  after  alighting  from  said  train,  and  before  he  had  an 
opportunity  or  was  able  to  turn  and  peaceably  to  leave  the  side 
of  the  train  and  to  leave  the  railway  of  the  defendant,  as  he  in- 
tended to  do,  came  full  into  the  arms  of  said  conductor,  and  said 
conductor,  in  the  continued  performance  of  his  duty  to  the  de- 
fendant, then  and  there,  willfully,  wantonly,  negligently,  and  with 
a  total  disregard  for  the  safety  of  the  plaintiff,  and  of  his  duty 
to  avoid  doing  any  injury  to  him,  grasped  with  his  hands  the  arms 
and  shoulders  of  the  plaintiff,  and  proceeded  violently  and  negli- 
s:ently  to  shake  the  plaintiff,  who  was  small  of  size,  and  to  swing 
him  about  and  off  of  the  ground,  so  that,  and  wholly  because 
thereof,  without  any  fault  on  the  part  of  the  plaintiff,  said  con- 
ductor did  in  such  performance  of  his  duty,  willfully,  wantonly, 
and  negligently,  cause  the  right  leg  of  the  plaintiff  to  be  thrown 
over  and  across  the  south  rail  of  defendant's  railway,  and  beneath 
the  wheel  or  wheels  of  said  train  thereon,  and  to  be  run  over  and 
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crushed  a  little  above  the  ankle  by  the  wheels  of  said  train,  and 
the  leg;  of  the  plaintiff  was  thereby  so  badly  mangfled  as  to  render 
necessary,  in  order  to  save  the  life  of  plaintiff,  the  amputation  of 
said  legf,  as  was  done,  about  midway  between  the  ankle  and  the 
knee."  The  answer,  while  admitting;  that  the  plaintiff  received 
certain  injuries,  denies  that  the  said  injuries,  or  either  or  any  of 
them,  were  caused  or  were  the  result  of  any  carelessness  or 
negligence  on  the  part  of  the  defendant,  or  of  any  of  its  servants, 
agents,  or  employees.  It  is  further  alleged  in  the  answer  "that 
all  of  the  said  injuries  were  caused  by  and  were  the  result  of  the 
plaintiff's  own  carelessness  and  negligence  and  unlawful  conduct ; 
that  the  said  plaintiff  was  at  the  time  of  receiving  said  injuries 
wrongfully,  negligently,  and  unlawfully  and  without  the  permis- 
sion or  consent  of  the  defendant,  trespassing  upon  the  property 
of  the  defendant;  that  at  said  time  he  negligently,  wrongfully, 
and  unlawfully  boarded  one  of  the  freight  trains  of  the  said  de- 
fendant, and  got  upon  one  of  the  freight  cars  of  said  defendant 
in  said  train,  under  the  floor  thereof,  while  the  said  car  and  train 
were  in  motion,  without  the  knowledge  or  consent  of  the  de- 
fendant, and  for  the  purpose  of  riding  thereon  without  paying 
or  attempting  to  pay  or  intending  to  pay  the  fare  for  riding 
thereon;  that  said  position  was  an  exceedingly  dangerous  one, 
and  that  plaintiff  well  knew  at  said  time  that  the  said  position 
which  he  took  under  said  car  on  said  train  was  an  exceedingly 
dangerous  one,  and  that  he  had  no  right  to  get  on  or  remain  upon 
said  car  at  said  place  or  time,  or  any  other  place  or  time;  that, 
while  negligently  and  wrongfully  riding  upon  said  car,  under  the 
floor  thereof,  plaintiff  negligently  and  without  the  exercise  of 
any  care  or  caution  alighted  from  said  car  and  train  while  the 
said  car  and  train  were  in  motion;  and  that,  by  reason  of  said 
negligence  and  carelessness  and  unlawful  and  wrongful  con- 
duct, the  plaintiff  received  the  injuries  in  question."  The  reply 
is  a  general  denial. 

1.  With  reference  to  the  contention  that  the  petition  does  not 
state  a  cause  of  action,  it  occurs  to  us  that  both  parties  to  the 
controversy  have  at  all  times  during  the  progress  of  the  trial  in 
the  lower  court  regarded  the  pleading  as  sufficient.  The  de- 
fendant company  has  given  the  petition  such  a  construction  as 
required  it  to  answer  and  defend  in  the  action,  and  it  would 
seem  that  this  court  ought  not  now  to  construe  the  petition  as  not 
stating  a  cause  of  action,  unless,  under  a  liberal  construction  of 
all  of  its  allegations,  aided,  if  it  is,  by  the  allegations  of  the 
answer,  with  the  view  of  sustaining  it  if  possible,  the  conclusion 
is  irresistible  that  it  is  defective  in  substance,  and  that  no  cause 
of  action  against  the  defendant  has  been  s^tated.  The  nearest  the 
defendant  has  approached  to  a  challenge  of  the  sufficiency  of  the 
petition,  or  of  the  evidence  in  support  of  its  allegations,  was 
when,  at  the  close  of  the  submission  of  plaintiff*s  evidence  at  the 
trial,  the  defendant  asked  for  a  peremptory  instruction  to 
the  jury  to  return  a  verdict  in  its  favor  on  the  ground  that  the 
testimony  introduced  in  accordance  with  the  averments  of  the 
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petition  affirmatively  establishes  the  fact  that  the  acts  complained 
of  were  acts  done  by  the  conductor  not  in  the  performance  of  his 
(iut>-  to  the  master,  and  not  within  the  scope  of  his  employment, 
and  are  acts  for  which  he  himself  is  liable.  The  motion  can  be 
rc^rded  only  as  a  demurrer  to  the  evidence  introduced  by  the 
plaintiff  in  support  of  the  cause  of  action  set  forth  in  his  petition. 
The  rule  in  this  jurisdiction  is  that,  where  an  objection  to  a 
petition  on  the  ground  that  it  does  not  state  a  cause  of  action  is 
not  interposed  till  after  the  trial  of  the  case,  the  pleadings  will 
be  liberally  construed,  and,  if  possible,  sustained.  Chicag^o,  B.  & 
Q.  R.  Co.  V.  Spirk,  51  Neb.  167,  70  N.  W.  926;  Spirk  v,  C,  B. 
&  Q.  R.  Co.,  57  Neb.  565,  78  N.  W.  272.  Against  an  objection 
ai  the  inception  of  a  trial  to  the  introduction  of  any  evidence,  on 
the  ^ound  that  the  petition  does  not  state  a  cause  of  action,  the 
pleading^s  attacked  will  be  liberally  construed,  and,  if  possible, 
sustained.  Norfolk  B.  S.  Co.  v,  Hight,  56  Neb.  162,  76  N.  W. 
566.  The  petition  which  is  attacked  for  the  first  time  in  the 
Supreme  Court  on  the  ground  that  it  does  not  state  a  cause  of 
action  will  be  liberally  construed.  Omaha  National  Bank  v. 
Kiper,  60  Neb.  33,  82  N.  W.  102.  In  the  opinion  it  is  said: 
*'The  petition  was  not  assailed  in  the  trial  court,  and  the  rule  is 
that  it  should  now  receive  a  liberal  construction,  with  the  view 
of  ^ving  effect  to  the  pleader's  purpose." 

Counsel's  argument  directed  to  the  alleged  failure  of  the  peti- 
tion to  state  a  cause  of  action  is  predicated  on  the  averments 
found  therein,  wherein  it  is  stated:  "The  plaintiff  heard  the 
said  order  of  said  conductor,  and,  intending  to  obey  it  in  all  re- 
spects, proceeded  at  once  to  alight  from  the  train  upon  the 
^ound.  which  he  did  in  proper,  upright  position,  with  his  feet 
upon  the  ground,  entirely  outside  of  the  car  and  train,  and  with 
face  forward ;  and  the  plaintiff  was  then  in  a  position  and  place 
0!  absolute  safety  to  himself,"  etc.  These  allegations,  it  is  urged, 
ne^tive  any  possibility  of  liability  on  the  part  of  the  company 
for  the  injuries  which  were  received  by  Kerr,  because  the  con- 
ductor had  no  duty  to  perform  in  removing  the  plaintiff  from  the 
train,  nor  in  preventing  him  from  boarding  it.  The  petition,  as 
drawn,  it  is  asserted,  presents  a  case  where  a  person  standing 
opposite  a  train,  not  boarding  it  or  attempting  to  board  it,  is  as- 
saulted by  the  conductor.  It  is  conceded  that  if  the  conductor 
should  injure  a  person  by  the  use  of  unnecessary  force  in  taking 
him  from  a  train,  or  in  resisting  his  attempt  to  board  the  train, 
the  company  could  be  held  liable  for  his  acts ;  but  in  this  case, 
it  is  urged,  there  is  presented  simply  the  question  of  a  servant 
S:oing  outside  of  his  employment  to  assault  a  person.  This  view 
seems  to  us  to  be  hardly  justified  by  the  pleadings.  It  omits  con- 
sideration of  an  essential  element  which  seems  to  be  fairly,  even 
though  somewhat  obscurely,  stated,  wherein  it  is  averred  that 
the  plaintiff,  the  moment  after  alighting  from  said  train,  and 
before  he  had  an  opportunity  to  depart  therefrom,  or  was  able 
to  turn  and  peaceably  leave  the  side  of  the  train,  and  to  leave  the 
railway  of  the  defendant,  came  full  into  the  arms  of  said  con- 
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ductor,  and  said  conductor,  in  the  continued  performance  of  his 
duty  to  the  defendant,  then  and  there,  willfully,  wantonly,  neg-li- 
^ently,  etc.,  committed  the  acts  complained  of.  Manifestly  the 
purpose  of  the  pleader  was  to  allege  facts  showing  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  producing  or 
contributing  to  produce  the  injury  he  suffered,  and  that  his  posi- 
tion was  such  as  to  avoid  injury  to  himself  by  his  own  acts  in 
leaving  the  railway  train,  but  that  while  he  was  thus  in  the  act 
of  removing  himself  from  the  train  in  obedience  to  the  command 
of  the  conductor,  and  after  he  had  gotten  to  a  place  of  compara- 
tive safety  to  himself  in  his  effort  to  extricate  himself  from  the 
car  under  which  he  was  riding,  he  was  seized  by  the  conductor 
for  the  purpose  of  ejecting  him  from  the  train  and  from  the  right 
of  way,  and  of  keeping  him  therefrom,  and  in  doing  so  there  was 
inflicted  the  personal  injury  for  which  a  recovery  is  sought. 
This  construction  seems  to  have  been  given  to  the  pleadings  by 
the  parties  to  the  controversy,  and  we  are  disposed  to  hold,  in 
view  of  the  rule  of  liberal  construction  to  which  reference  has 
been  made,  that  the  petition,  when  thus  construed,  states  facts 
disclosing  the  liability  of  the  master  for  the  acts  of  the  servant, 
and  will  support  a  judgment  in  the  plaintiff's  favor.  Related  to 
the  rule  of  construction  just  considered  is  another,  which  is  ex- 
pressed in  Fire  Ins.  Co.  v.  Building  &  Loan  Ass'n,  63  Neb. 
698,  88  N.  W.  863,  where  it  is  held  that,  "where  a  petition  is 
assailed  for  the  first  time  by  a  demurrer  ore  tenus  interposed  at 
the  close  of  the  testimony,  it  will  be  construed  liberally  and  in 
the  light  of  the  entire  record,  and  where,  from  the  nature  of  the 
answer  and  the  testimony  adduced,  it  appears  that  both  parties 
have  placed  the  same  construction  on  a  petition,  the  court  should 
not  ignore  construction  in  passing  on  such  demurrer,  even  though 
the  petition,  standing  alone,  might  not  admit  of  such  construc- 
tion." 

We  may  also,  in  this  connection,  call  attention  to  another  rule 
of  construction,  having  a  direct  bearing  on  the  question  now  be- 
ing considered.  Conceding  that  the  petition  is  imperfect  and 
ambiguous  as  to  the  situation  of  the  parties  when  the  assault  is 
alleged  to  have  been  committed,  the  defendant,  by  its  answer,  has 
aided  a  defective  petition,  and  supplied  the  imperfection,  so  that 
the  two  pleadings,  when  construed  in  the  light  of  each  other,  un- 
mistakably, we  think,  justify  the  inference  thit  the  injury  oc- 
curred before  the  plaintiff  had  disengaged  himself  from  the  train, 
and  while  he  was  in  the  act  of  so  doing,  either  by  his  own  ac- 
tion or  the  action  of  the  conductor,  which  is  alleged  as  a  basis  of 
recovery.  In  view  of  the  averments  of  the  answer,  the  conductor 
v/as  manifestly  acting  in  the  strict  line  of  the  duties  owing  to  his 
master,  in  seeing  to  it  that  the  plaintiff  was  compelled  to  leave 
the  train ;  and,  as  thus  presented,  the  question  of  surpassing  im- 
portance is  whether  the  injury  was  occasioned  by  the  willful, 
wanton,  and  negligent  acts  of  the  conductor  in  ejecting  the  tres- 
passer, or  by  the  negligence  of  the  plaintiff  in  freeing  himself 
from  the  car  on  which  he  was  riding,  in  obedience  to  the  com- 
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mand  of  the  conductor  to  ^et  off  of  and  leave  the  train.  The 
petition  alleges  that  the  injury  was  caused  by  the  act  of  the 
conductor  in  ejecting^  him  from  the  car  under  which  he  was  rid- 
ing, and  the  answer  alleges  that,  by  the  force  of  his  own  move- 
ments in  extricating^  himself  from  the  car,  he  permitted  his  limb 
to  fall  on  the  rail,  and  to  be  crushed  by  the  wheel  on  the  movinj; 
train.  It  is  said  by  this  court  that  a  petition  which  is  defective  by 
reason  of  the  omission  of  material  facts  therefrom  will  be  aided 
and  cured  by  the  averments  of  such  facts  in  the  answer.  Railway 
0.  &  E.  Ace.  Ass'n  v.  Drummond,  56  Neb.  235,  76  N.  W.  562: 
**A  defective  or  ambi^ous  petition  may  be  aided  and  its  in- 
firmatives  cured  by  averments  in  the  answer."  Beebe  v.  Latimer, 
59  Neb.  305,  80  N.  W.  904.  It  is  difficult  to  perceive  how  it  may 
be  said  that  the  plaintiff  received  the  injury  while  in  the  unlawful 
act  of  stealing  a  ride,  and  while  he  was  in  the  act  of  leaving  the 
train,  and  at  tfie  same  time  be  said  that  he  had  left  the  train,  had 
ceased  to  be  a  trespasser,  and  that  the  conductor's  acts,  as 
charged,  conceding  them  to  be  true,  were  not  done  in  the  course 
of  the  performance  of  his  duties  as  such. 

2.  Can  the  judgment  be  upheld,  and  the  plaintiff  recover  under 
the  evidence?     In  respect  of  this  question  it  is  insisted  that  bv 
plaintiff's  own  statement,  assuming  the  truth  of  all  that  is  said, 
it  is  conclusively  established  as  a  fact  that  the  assault  which  it 
is  alleged  was  committed  by  the  conductor  was  not  in  the  per- 
formance of  any  dutv  which  he  owed  to  the  company,  and  was 
not  an  act  for  which  the  company  is  responsible.     Counsel,  in 
their  briefs,  say  that  it  is  fully  admitted  that  if  the  conductor  had 
made  the  assault  for  the  purpose  of  putting  the  plaintiff,  as  a 
trespasser,  off  the  train,  or  for  the  purpose  of  resisting  an  at- 
tempt to  get  on  the  train,  such  acts  would  be  within  the  line  of 
his  duties,  and  for  any  improper  conduct  in  that  regard  the  com  - 
p&ny  would  be  responsible;  but,  it  is  argued,  as  the  alleged  as- 
sault was  not  committed  for  the  purpose  of  putting  plaintiff  off 
the  train  or  preventing  him  from  boarding  the  train,  then  the 
assault  would  not  be  in  the  line  of  the  duty  of  the  conductor,  but 
would  be  an  act  personal  to  him,  for  which  the  company  is  not 
responsible,  and  that  the  testimony  of  the  plaintiff  puts  beyond 
peradventure  of  doubt  the  fact  that  the  assault  was  not  com- 
mitted for  the  purpose  of  either  removing  him  from  the  train,  or 
preventing  him  from  again  boarding  it.    This  contention  is  based 
on  the  theory  that  the  plaintiff  at  the  time  of  the  alleged  assault 
had  left  the  train,  and  was  manifesting  no  purpose  or  intention 
of  returning  or  repeating  the  trespass  he  had  committed,  and  for 
that  reason  the  act  of  the  conductor  was  not  in  the  course  of  the 
performance  of  his  duties.     The  conductor,  in  testifying,  says 
he  was  about  a  car  length  from  the  plaintiff  as  he  was  getting  off 
the  truss  bars  on  which  he  was  riding ;  that  he  had  hold  of  him 
when  he  was  hurt ;  that  the  plaintiff  was  lying  on  the  ground,  and 
he  pulled  him  away  from  the  train ;  that  the  plaintiff  was  three 
or  four  feet  from  the  wheel ;  and  that  he  pulled  him  from  under 
the  train  after  the  wheel  had  run  over  the  one  foot.    The  plaintiff 
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says  he  heard  the  conductor  holloa,  "You  boys  gfet  off  of  here 
and  stay  off  of  here."  He  testifies  that  at  the  time  the  conductor 
was  about  a  car  len^h  ahead,  and  in  the  act  of  alighting^  from  a 
freigfht  car,  down  the  side  of  which  he  had  climbed.  The  plaintiff 
then  says  he  immediately  tried  to  g;ct  out,  and  ^ot  out;  that  he 
took  hold  of  the  post  with  his  hands,  his  feet  beingf  out  over  the 
outside  bar,  and  swungf  himself  out  from  under  the  car ;  that  he 
alighted  on  the  g^round  all  right,  and  the  force  he  received  while 
riding^  on  the  train  caused  him  to  run  along  two  or  three  steps 
after  getting  off,  that  the  conductor  ran  toward  him ;  that  he  had 
his  hands  on  the  bar,  to  try  to  turn  out,  and  before  he  could  turn 
out  the  conductor  caught  him;  that  he  grabbed  and  shook  him 
several  times,  and  pretty  severely;  that  he  lost  his  footing,  and 
that  the  conductor  swung  him  around,  and  the  wheel  passed  over 
his  foot;  that  the  conductor  pulled  him  out  and  laid  him  down 
beside  the  track;  and  that  he  said  to  the  conductor,  **Now,  see 
what  you  have  done."  On  cross-examination  the  witness  says 
he  was  entirely  outside  the  car  and  train ;  that  he  was  not  aboard 
the  car,  nor  was  he  trying  to  get  on  the  car,  but  was  trying  to 
get  out,  and  that  he  was  standing  or  walking  along  the  car  after 
he  had  gotten  off  the  truss  rods ;  that  he  was  outside  of  the  car, 
not  on  nor  trying  to  get  on  the  car,  and  that  only  his  hands  were 
on  the  car;  that  while  in  this  position  he  was  assaulted  by  the 
conductor;  that  it  was  not  necessary  to  assault  him  to  get  him 
off  the  car,  and  that  he  was  not  trying  to  get  on  the  car,  and  that 
there  was  no  assault  to  keep  him  from  getting  on  the  car;  and 
that  he  was  not  trying  to  get  on. 

This  evidence  drawn  out  in  cross-examination,  the  substance 
of  which  we  have  given,  is  especially  relied  on  to  establish  the 
essential  fact  contended  for,  to  wit,  that  the  conductor's  assault 
was  not  within  the  scope  of  his  duties,  since  it  was  neither  for  the 
purpose  of  putting  the  plaintiff  off  the  train,  nor  for  the  purpose 
of  preventing  him  from  getting  on  the  train.  The  record  does 
not  necessarily  establish  the  fact  contended  for,  nor  are  we  to  be 
governed  solely  by  the  statements  of  the  witness  as  testified  on 
cross-examination — especially  so  where,  in  order  to  ascertain  the 
real  and  exact  situation,  reference  must  be  had  to  his  testimony 
preceding,  as  well  as  that  which  follows.  It  is  from  all  that  is 
said  and  testified  to  by  him,  reconciling  all  parts  wherever  possi- 
ble, that  we  may  ascertain  the  truth  of  the  matter  in  controversy. 
When  so  considered,  we  think  the  fair  inference  is  that  as  the 
plaintiff  was  removing  himself  from  under  the  car  where  he 
was  riding,  and  after  he  had  alighted  on  the  ground  in  a  position 
not  altogether  upright,  but  approximately  so,  and  before  he  had 
freed  himself  from  the  train,  and  while  his  hands  were  hold  of 
the  bars  or  rods  where  he  had  been  riding,  and  as  he  was  moving 
forward  with  the  train,  he  came  in  contact  with  the  conductor, 
who  was  traveling  toward  the  rear  of  the  train  in  order  to  drive 
him  away,  and  who,  seizing  hold  of  him  while  yet  in  the  position 
described,  by  throwing  him  around,  threw  his  foot  or  limb  on 
the  rail  and  under  the  wheel,  by  reason  of  which  he  received 
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thf  injury  complained  of.    We  are  not  to  be  understood  as  say- 
ings this  is  the  literal  truth,  but  there  is  evidence  in  the  record 
tending  to  establish  this  state  of  facts,  and  sufficient  to  support 
the  verdict  of  the  jury,  who  obviously  found  such  to  be  true. 
The  plaintiff's  companion,  beings  somewhat  older,  testifies  that  at 
the  time  of  or  immediately  preceding^  the  injury  the  plaintiff  was 
"sitting^  kind  of  sidesaddle-like"  on  the  truss  rods,  with  his  feet 
han^ng^  over  the  outside  rod,  and  that,  while  the  conductor  was 
comings  toward  the  plaintiff,  the  witness  saw  him  start  to  g^et  out, 
and  saw  his  feet  on  the  gfround ;  that  his  feet  were  on  the  g^round. 
and  he  was  in  a  kind  of  crouched  position ;  that  his  hands  were 
not  on  the  g^round.     A  brakeman  (one  of  the  defendant's  wit- 
nesses)  testifies  that  the  plaintiff  was  lying  by  the  side  of  the 
track  as  the  conductor  made  a  run  or  jump  or  spring  towards 
the  car  under  which  the  plaintiff  had  been  riding.     As  to  the 
contention   that  this  evidence  indisputably  establishes   the   fact 
that  the  plaintiff  had  left  the  train,  and  had  ceased  to  be  a  tres- 
passer, and  was  making  no  attempt  to  again  board  it,  we  think 
it  falls  far  short  of  proving  such  to  be  the  case.     Suppose  the 
plaintiff  had  been  riding  on  top  of  a  freight  car,  and,  at  the  com- 
mand of  the  conductor,  had  descended  the  ladder  at  the  side,  with 
the  view  of  leaving  the  train  in  obedience  to  the  command,  but 
just  as  he  had  alighted  on  the  ground,  and  while  yet  hold  of  the 
ladder  on  which  he  had  descended,  and  while  outside  of  the  train, 
and  with  no  intention  of  returning  to  it,  but  while  in  the  position 
mentioned,  the  conductor  seized  him  and  threw  him  in  such  a 
manner  as  to  injure  his  person  by  the  car  passing  over  his  limb; 
could  it  be  successfully  contended  that  the  act  of  the  conductor 
was  beyond  the  scope  of  the  duties  of  the  servant  to  his  master, 
and  for  which  no  liability  would  attach  to  the  latter  ?    These  two 
boys  had  been  playing  hide  and  seek  with  the  trainmen.    They 
had  been  dodging  from  side  to  side  of  the  train  in  order  to  escape 
the  trainmen  and  steal  a  ride  to  Omaha.     The  conductor  was 
endeavoring  to  prevent  them  from  so  riding,  as  it  was  his  duty  to 
do.     He  was  chasing  them  from  the  train.     He  was  not  only 
ejecting  the  plaintiff  from  the  car  on  which  he  was  riding  at  the 
time  of  the  injur>%  but  he  was  endeavoring  to  prevent  him,  as 
well  as  his  companion,  from  riding  on  the  train  anywhere  or  in 
any  position  other  than  as  regular  passengers  upon  payment  of 
fare.     This  was  obviously  his  object  in  pursuing  the  plaintiff. 
This  is  why  he  seized  him,  shook  him,  and  swung  him  so  that 
he  lost  his  footing,  if  he  did  so.     He  had  no  personal  ill  will  or 
malice  toward  the  plaintiff,  and  so  testifies.     It  was  not  for  re- 
venge nor  any  other  purpose  than  to  prevent  the  plaintiff  from 
riding  in  the  manner  he  was  endeavoring  to  ride,  and  from  tres- 
passing on  the  company's  rights,  that  actuated  the  conductor  in 
doing  what  he  did  at  the  time. 

The  fact  that  the  plaintiff  was  not  at  the  time  trying  to  again 
board  the  train,  or  intending  to  do  so,  cannot  materially  affect 
Ae  situation,  or  alter  the  rights,  duties,  and  liabilities  of  the  re- 
spective parties.      Such  might  be  material,  had  the  plaintiff  en- 
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tirely  removed  himself  from  the  train  and  ri^ht  of  way,  and  for 
the  time  bein^  ceased  to  be  a  trespasser,  but  he  had  not  done 
this.  He  was  still  trespassing.  He  was  yet  hold  of  the  car  an 
which  he  had  been  riding.  The  act  of  removing  himself  from 
the  train  had  not  been  completed.  The  act  of  the  conductor, 
assuming:  the  plaintiff's  theory  to  be  correct,  was  but  one  of  a 
series  of  continuing;  acts  set  in  motion  with  the  view  of  ejectinjof 
the  plaintiff  from  the  train — ^a  place  where  he  had  no  business  to 
be — and  until  the  act  had  been  fully  completed,  and  the  pur- 
pose for  which  the  different  acts  were  set  in  motion  accom- 
plished, the  conductor  was,  as  it  seems  to  us,  manifestly  acting 
within  the  scope  of  his  employment,  and  in  the  furtherance  of 
the  interests  and  business  of  the  master.  It  was  his  business  to 
drive  off  trespassers,  and  to  keep  them  off,  and  it  was  this  verv 
business  he  was  engfag^ed  in  when  the  acts  of  which  complaint  is 
made  were  performed.  In  brief,  if  the  boy  was  hurt  under  the 
train,  as  he  undoubtedly  was,  and  as  a  part  of  the  transaction  of 
his  riding^  on  and  attempting^  to  leave  the  train  when  ordered  so 
to  do  by  the  conductor,  by  what  manner  of  reasoning^  is  the  infer- 
ence warranted  that  he  had  left  the  train,  and  had  ceased  to  be 
a  trespasser,  and  for  that  reason  the  conductor's  acts  were  beyond 
the  scope  of  his  authority?  If  plaintiff  was  hurt  while  leavingf 
the  train,  then  it  was  his  own  or  the  conductor's  wrong^doingf  that 
contributed  to  the  injury;  and,  if  the  latter,  then  the  conclusion, 
we  think,  is  irresistible  that  it  was  done  in  the  course  of  the 
perfonnance  of  his  duties  and  in  the  line  of  his  employment. 

The  gfeneral  rule  is  that  a  master  is  liable  for  injuries  to  third 
persons  arisingj"  from  the  neglig^ence  of  his  servant  while  in  the 
lawful  and  authorized  employment  of  the  master.  Toledo,  W.  & 
W.  R.  Co.  z\  Harmon,  47  111.  298,  95  Am.  Dec.  489;  Gray  t'. 
Portland  Bank,  3  Mass.  364,  3  Am.  Dec.  156;  Gass  v.  Coblens,  43 
Mo.  377 ;  Harriss  v.  Mabry,  23  N.  C.  240.  The  authorities  say  a 
master  is  liable  for  the  acts  of  his  servant  within  the  general 
scope  of  his  employment  while  about  his  master's  business, 
though  the  act  be  negligent,  wanton,  willful,  or  malicious,  and 
this  is  so  though  the_  act  complained  of  has  been  expressly  for- 
bidden by  the  master.  4  Cur.  Law,  608,  and  authorities  cited. 
See,  also,  Bums  z\  Glens  Falls  R.  Co.  (Sup.)  38  N.  Y.  Supp. 
856;  Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wi§.  657,  17  Am. 
Rep.  504,  and  Cohen  v.  Dry  Dock  R.  Co.,  69  N.  Y.  170.  In  the 
last  case  cited,  in  the  opinion  it  is  said:  "A  master  is  liable  for 
the  wrongful  act  of  his  servant,  to  the  injury  of  a  third  person, 
where  the  servant  is  engaged  at  the  time  in  doing  his  master's 
business,  and  is  acting  within  the  general  scope  of  his  authority, 
although  he  is  reckless  of  the  performance  of  his  duty,  or. 
through  lack  of  judgment  or  discretion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  passion  aroused  by  the  circum- 
stances, goes  bevond  the  strict  line  of  his  duty,  and  inflictS 
unnecessary  and  unjustifiable  injury."  On  the  other  hand,  it 
is  said:  "A  master  is  not  liable  for  a  malicious  or  wanton  act 
of  a  servant,  done  outside  of  his  employment,  without  regard  to 
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his  services,  and  in  order  to  effect  some  purpose  of  his  own." 
Mott  V.  Consumers*  Ice  Co.,  73  N.  Y.  543.  In  this  same  case, 
however,  it  is  declared  that  "for  the  acts  of  a  servant  within  the 
general  scope  of  his  employment,  while  engag^ed  in  his  master's 
Imsiness,  and  done  with  a  view  to  the  furtherance  of  that  business 
and  the  master's  interests,  the  master  is  responsible,  even  though 
the  act  be  done  negligently,  wantonly,  or  even  willfully.** 

Tested  by  the  principle  deducible  from  these  authorities,  there 
5eems  little  room  to  doubt  that  the  acts  of  the  conductor  alleged 
in  the  petition,  and  as  testified  to  by  the  plaintiff,  and  for  which 
the  company  is  sought  to  be  held  responsible,  if  believed  by  the 
jury,  were  within  the  general  scope  of  the  employment  of  the 
servant;  were  committed  while  he  was  engaged  in  his  master's 
business,  and  with  a  view  to  the  furtherance  of  the  business  and 
interests  of  the  master.  This  court,  in  an  early  case,  has  recog- 
nized and  given  expression  to  the  rule  adverted  to,  wherein  it  is 
held  that  **a  corporation  is  liable  for  acts  committed  in  the  course 
of  the  agent's  employment,  or  in  connection  with  the  transaction 
of  the  business  of  the  corporation."  Miller  v,  Burlington  &  M. 
R.  Co..  8  Neb.  219.  A  case  well  in  point  is  Hamilton  r.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  93  N.  W.  594.  There  a  conductor, 
in  ejecting  a  trespasser  from  the  train  after  he  had  climbed 
thereon  the  second  or  third  time,  seized  him  by  the  collar,  slapped 
and  beat  him  with  his  hand,  and  then  stopped  the  train  and  put 
the  trespasser  off.  It  is  held  that  the  beating  administered  by  the 
conductor  was  within  the  line  of  his  employment,  and  that  the 
master  was  liable.  In  the  opinion  it  is  said :  **There  is  no  ques- 
tion that  if,  in  removing  plaintiff  as  a  trespasser,  the  defendant's 
conductor,  who  was  charged  with  the  duty  of  removing  tres- 
passers from  the  train,  caused  him  to  suffer  personal  injury  by 
reason  of  attempting  to  put  him  off  at  a  dangerous  place  or  by 
using  unreasonable  or  unnecessary  violence,  the  defendant  would 
K-  liable  for  his  acts,  even  though  they  were  wanton,  willful,  ma- 
licious, and  unlawful."  Citing  a  number  of  authorities.  "This 
proposition,"  continues  the  court,  "is  conceded  by  counsel  for 
appellant,  but  he  contends  that  the  evidence  shows  the  beating  of 
the  plaintiff  to  have  been  a  separate  and  distinct  transaction.  It 
was  not  as  a.  result  of  any  personal  malice  or  ill  will  of  the  con- 
ductor, but  because,  as  conductor,  he  was  irritated  by  the  conduct 
of  the  plaintiff,  and,  as  he  declares,  was  with  the  purpose  of 
teaching  the  plaintiff  a  lesson,  so  that  when  he  was  put  off  he 
would  stay  off.  There  is  nothing  to  indicate  that  the  conductor, 
under  pretense  of  discharging  his  duty  as  conductor,  was  taking 
the  opportunity  to  injure  plaintiff  on  account  of  his  personal  ill 
will.  He  was  confessedly  acting  throughout  as  conductor,  dis- 
charging the  duty  to  prevent  plaintiff,  as  a  trespasser,  from  rid- 
mfr  on  the  train.  We  think  the  case  is  plainly  one  where  the 
wrongful  acts  of  the  conductor,  if  any,  were  chargeable  to  the 
defendant."  The  same  may  be  said  of  the  facts  in  the  case  at 
har.  The  conductor  was  manifestly  acting  through  no  personal 
ill  will  to  the  plaintiff.    His  acts  were  with  the  view  of  removing 
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the  plaintiff,  as  a  trespasser,  and  to  prevent  a  recurrence  of  the 
trespass.  He  was,  if  the  plaintiff's  story  is  believed,  forcibly 
removing-  him  from  the  train,  and  from  the  position  in  connection 
therewith  he  was  occupying  when  the  assault  was  committed, 
for  the  express  purpose  and  with  the  sole  object  in  view  of  pre- 
venting him  from  further  ridings  on  the  train,  which  he  was 
endeavoring^  to  do,  and  to  prevent  a  continuance  of  the  trespass, 
and  the  act  complained  of  was  one  of  a  series  or  a  part  of  a 
continuous  act  broug^ht  about  for  this  very  purpose.  The  case,  as 
it  appears  to  us,  is  clearly  distinguishable  from  those  cases  hold- 
ing the  master  not  liable  where  the  act  of  the  servant  is  done 
outside  of  his  employment  and  without  regard  to  his  services. 
The  difficulty,  of  course,  lies  in  applying  the  rule,  and  drawings 
correctly  the  line  which  shall  determine  whether  the  act  is  within 
or  without  the  scope  of  the  duties  of  the  servant  in  the  course  of 
his  employmerit.  In  Georgia  R.  &  B.  Co.  v.  Wood  (Ga.)  21 
S.  E.  288,  47  Am.  St.  Rep.  146,  cited  by  defendant  in  support 
of  its  contention,  it  appears  that  certain  boys  had  been  attempting 
to  steal  a  ride  upon  a  train,  and  that,  at  the  time  of  the  act  com- 
plained of,  they  had  left  the  train  and  right  of  way,  and  were 
standing  in  a  yard  on  private  property.  A  stone  was  thrown  by 
one  of  the  trainmen  at  one  of  the  boys,  which  struck  a  girl  who 
was  standing  on  her  father's  porch.  The  company  was  held  not 
liable,  because  the  act  was  not  within  the  scope  of  the  employ- 
ment of  the  servant,  who  was  acting  in  the  capacity  of  a  brake- 
man.  The  court  says  that  no  presumption  arises  that  the  servant 
was  acting  within  the  scope  of  his  employment  in  throwing  a 
stone  at  this  boy,  with  a  view  to  injuring  him,  after  he  had  de- 
sisted from  the  trespass  and  gone  off  from  the  train.  "If,"  says 
the  court,  "the  brakeman,  while  these  boys  were  engaged  in  the 
trespass,  had,  in  attempting  to  prevent  the  trespass  or  cause  them 
to  desist,  injured  one  of  them  through  negligence  or  careless- 
ness, or  by  using  more  force  than  was  necessary  for  the  purpose, 
the  company  would  perhaps  be  liable.  *  *  *  But  after  the 
boy  had  desisted  the  company  would  not  be  responsible  for 
an  injury  inflicted  on  him  by  the  brakeman  in  attempting  to 
punish  him  for  the  trespass."  For  like  reason  it  is  held  in 
Golden  v.  Newbrand,  52  Iowa,  59  N.  W.  537,  35  Am.  Rep.  257, 
that  the  master  was  not  liable  for  the  acts  of  the  servant,  be- 
cause, under  the  circumstances,  they  were  not  within  the  scope 
of  the  duties  for  which  employed.  In  that  case  the  servant  was 
employed  to  protect  property,  the  same  being  a  brewery  operated 
by  the  master.  The  party  assaulted  had  thrown  a  brick  into  the 
brewery,  striking  some  of  the  property  therein,  and  then  turned 
and  ran,  when  the  servant,  after  chasing  him  some  15  or  20  feet 
from  the  building,  shot  the  fleeing  party  in  the  back  of  the  head. 
It  is  said  by  the  court :  "We  think  that  the  fact  that  the  deceased 
was  retreating  from  the  brewer}^  at  the  time  the  fatal  shot  was 
fired  shows  conclusively  that  is  was  not  fired  for  or  with  the 
intent  of  protecting  the  brewery,  or  in  the  line  of  Roenspeiss' 
[the  servant's]   duty.     *     *     *     To  protect  the  brewer>-,"  says 
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the  court,  "did  not  require  Roenspeiss  to  shoot  and  kill  a  person 
retreating  therefrom."  Davis  v.  Houghtellin,  33  Xeb.  582,  SO 
\.  W.  765,  14  L.  R.  A.  737,  is  also  relied  on.  In  that  case  the 
servant  was  employed  to  ^ard  certain  feed  upon  certain  prem- 
ises, and  to  seize  and  detain  persons  who  might  be  found  dis- 
tnrbing:  the  feed.  The  party  injured  had  occasion  to  be  on  the 
premises,  and  while  there  the  servant,  in  attempting^  to  seize  and 
detain  him,  carelessly  and  neg^ligently  shot  and  killed  him.  There 
was  no  alle^tion  that  the  third  party  was  molesting  the  feed  or 
attempting  to  do  so.  and  it  was  held  a  demurrer  to  the  petition 
was  rightly  sustained.  The  case,  we  think,  in  principle,  is  clearly 
distinguishable  from  the  one  at  bar.  Other  like  cases  are  cited, 
but  it  will  serve  no  useful  purpose  to  advert  to  them  at  length. 
Suffice  to  say  that  the  facts  in  these  several  cases  on  which  the 
right  to  recover  must  rest  are  held  to  negative  the  idea  that  the 
servant  at  the  time  of  the  act  complained  of  was  acting  in  the 
line  of  his  duty,  and  within  the  scope  of  the  employment  for 
which  he  was  engaged.  In  such  case  the  servant  is  held  to  be, 
at  the  time  when  the  injury  was  inflicted,  acting  for  himself, 
and  as  his  own  master,  and  therefore  the  master  employing  him 
was  not  liable.  The  act  relied  on  as  establishing  the  liability  of 
the  master  in  each  instance  is  held  not  connected  with  the  busi- 
ness in  which  the  servant  was  engaged,  and  that  the  relation  of 
master  and  servant  was  for  the  time  suspended.  As  we  have 
attempted  to  elucidate  in  the  case  at  bar,  the  acts  of  the  servant 
which  are  made  the  basis  for  a  recovery  were  in  the  furtherance 
of  the  master's  business,  and  with  the  view  of  discharging  the 
duties. of  the  servant,  owing  to  the  master,  by  ejecting  the 
plaintiff  as  a  trespasser,  and  preventing  a  recurrence  of  the  tres- 
pass then  being  committed.  This  was  in  the  line  of  his  duty.  It 
was  a  part  of  his  employment.  For  the  acts  of  the  servant  while 
so  engaged,  even  though  wanton,  willful,  or  unlawful,  as  is  ex- 
pressed by  the  authorities,  the  master  is  held  liable. 

Entertaining,  as  we  do,  the  views  heretofore  expressed,  the 
conclusion  is  reached  that  the  evidence  is  sufficient  to  sustain  the 
rerdict,  and  to  disclose  a  liability  on  the  part  of  the  defendant 
company  for  the  acts  of  the  servant  as  alleged  in  the  petition  and 
proven  by  the  evidence.  Finding  no  prejudicial  error  in  the 
record,  we  are  of  the  opinion  that  the  judgment  should  be  af- 
firmed, and  it  is  accordingly  so  ordered. 

Affirmed. 
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Anderson  v.  Mobile  &  O.  R.  Co. 

(Supreme  Court  of  Mississippi,  June  19,  1905.) 

[38  So.  Rep.  661.] 

Carriage  of  Freight — Acceptance  of  Shipment — Cotton  Burned  on 
Platform — Failure  of  Conductor  to  Furnish  Car.* — Where  plaintiff's 
cotton,  after  being  ginned,  was  placed  on  a  platform  which  had  been 
built  by  a  railroad  for  cotton  for  shipment,  and,  according  to  custom, 
the  manager  of  the  gin  requested  the  railroad's  agent  at  the  nearest 
station  to  have  a  car  sent  for  the  cotton,  but  a  train  conductor  failed 
to  follow  his  instructions,  so  that  no  car  was  sent,  and  the  cotton 
while  on  the  platform  was  destroyed  by  fire,  there  was  no  relation  of 
carrier  and  shipper. 

Same — Limitmg  Liability.f — A  carrier  may,  by  contract,  exempt  it- 
self from  liability  for  fire  not  attributable  to  its  negligence. 

Appeal  from  Circuit  Court,  Monroe  County;  E.  O.  Sykes, 
Judge. 

Action  by  Enoch  Anderson  against  the  Mobile  &  Ohio  Rail- 
road Company.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Affirmed. 

Suit  by  appellant,  Anderson,  against  appellee,  to  recover  the 
value  of  five  bales  of  cotton  destroyed  by  fire,  alleged  to  have 
been  burned  after  the  acceptance  of  the  cotton  by  appellee  for 
shipment.  After  plaintiff  had  introduced  all  his  evidence  and 
rested,  the  court  gave  a  peremptory  instruction  to  find  for  de- 
fendant. From  verdict  and  judgment  in  accordance  therewith, 
plaintiff  appeals. 

The  plaintiff's  evidence  was  in  substance  as  follows:  On  the 
morning  of  September  17,  1904,  Saturday,  plaintiff  hauled  the 
cotton  to  the  gin  of  the  Clay  County  Cotton  Oil  Compan}-  to  be 
ginned.  The  gin  was  located  within  about  150  yards  of  defend- 
ant's depot  at  Muldon,  Miss.,  and  the  defendant  had  constructed 
a  spur  from  the  main  line  to  the  ginhouse,  and  had  built  a  plat- 
form for  cotton  to  be  placed  on  and  loaded  for  shipment  when 
ginned  at  this  gin.  Plaintiff's  cotton  was  ginned  and  placed  on 
this  platform  about  2  o'clock  on  the  same  day  it  was  hauled  to 
the  gin.  It  was  the  custom  of  the  managers  of  the  gin  to  make 
requisitions  on  the  depot  agent  at  Muldon  for  cars  to  ship  cotton 
from  this  platform  when  they  were  needed,  and  the  managers  of 
the  gin  would  load  the  cotton  on  the  cars  and  notify  the  depot 
agent,  and  give  him  the  number  of  bales  in  the  cars  and  die 
names  of  the  parties  to  whom  the  cotton  belonged,  and  the  agent 
would  then  issue  bills  of  lading  to  the  different  parties.  Some- 
times it  would  be  two  or  three  weeks  before  the  bills  of  lading 
were  issued,  and  the  usual  forms  of  the  bills  of  lading  so  issued 
had  a  clause  exempting  the  railroad  company  from  loss  by  fire 

♦See  foot-note  appended  to  Lackland  v.  Chicago  &  A.  Ry.  Co. 
(Mo.),  11  R.  R.  R.  414,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  414. 

tSee  foot-notes  appended  to  Powers  Mercantile  Co.  v.  Wells-Fargo 
&  Co.   (Minn.),  12  R.  R.    R.  504,  35  Am.  &  Eng.  R.  Cas.,  N.   S.,  504. 
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except  where  it  originated  from  its  own  nefflig^ence.  On  Satur- 
day, September  17,  1904,  the  managers  of  the  j^in  went  to  the 
depot  agent  at  Muldon  and  requested  him  to  have  a  car  set  on  the 
-pur  track  to  load  with  cotton,  informing  him  that  there  were  35 
l^les  on  the  g^n  platform  for  shipment.  The  depot  agent  tele- 
£:raphed  the  superintendent  of  the  railroad  company  for  the  car. 
and  he  was  instructed  to  have  a  train  crew  that  would  be  there 
that  day  to  switch  the  car  into  the  spur  track ;  but  the  conductor 
of  this  crew,  although  requested  to  do  sq  by  the  depot  agent, 
failed  to  put  the  car  on  the  track.  That  evening,  as  was  his 
aistom  under  the  rules  of  the  company,  the  depot  agent  reported 
to  the  general  agent  of  the  railroad  company  the  number  of  bales 
of  cotton  on  hand,  and  in  this  report  he  stated  that  there  were  35 
bales  of  cotton  on  the  gin  platform  and  1  on  the  depot  platform. 
The  cotton  w^as  left  on. the  gin  platform,  and  some  time  during 
the  night  of  September  17,  1904,  the  ginhouse  caught  fire  and 
burned  up,  and  plaintiff's  cotton  was  also  burned.  There  was  no 
evidence  that  in  any  way  tended  to  show  that  the  fire  was  caused 
by  the  defendant  railroad  company. 

Plaintiff's   motion    for   a   new   trial   was   overruled,   and   he 
appeals. 

Leftwich  &  Tubb,  for  appellant. 
/.  M.  Boon,  for  appellee. 

Truly,  J.    Under  no  theory  of  this  case  is  it  possible  for  a 
verdict  in  favor  of  the  appellant  to  be  sustained.    There  was  no 
bill  of  lading  issued  or  demanded,  no  actual  delivery  of  the  cot- 
ton, and  the  circumstances  do  not  establish  in  any  wise  an  im- 
plied acceptance  by  the  appellee  of  the  freight  for  shipment. 
There  were  no  dealings  between  the  parties  which  could  possibly 
be  construed  as  creating,  by  operation  of  law,  any  contract  of 
carriage.    Tate  v.  Railroad,  78  Miss.  850,  29  South.  392,  84  Am. 
St.  Rep.  649.    The  appellee  might,  however,  concede  that  it  was 
in  possession  of  the  cotton  for  shipment,  for  the  appellant*s  testi- 
mony proved  conclusively  that,  even  had  it  been  accepted  and  bill 
of  lading  issued  therefor,  the  contract  thus  established  would 
have  absolved  the  carrier  from  any  liability  for  loss  under  the 
circumstances  disclosed  by  this  record.     For  this  reason:    It  af- 
firmatively appears  from  the  testimony  introduced  in  behalf  of 
the  appellant  that  the  fire  by  which  the  cotton  was  destroyed 
orij^nated  in  a  ginhouse,  and  was  in  no  sense  caused  by  the 
negligence  of  the  appellant,  and  the  loss  is  clearly  shown  to  have 
been  beyond  its  power  of  pre'Cention.    This  phase  of  the  case  is 
therefore  plainly  controlled  by  Millsaps  v.  Railroad,  76  Miss.  923, 
25  South.  359. 

That  a  carrier  can  by  contract  restrict  its  common-law  liability 
as  an  insurer,  and  exempt  himself  from  liability  for  fire  not  at- 
tributable to  its  negligence,  is  well  settled.  Newberger  Cotton 
Co.  r.  R.  R.  Co.,  75  Miss.  307.  23  South.  186.  If  there  was  any 
existent  contract  in  this  case,  appellant  acknowledges  that  it  was 
of  this  nature,  and  the  proof  shows  that  the  loss  arises  from  the 
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excepted  cause.  Technical  rules  of  pleading  cannot  avail  the  liti- 
g^ant,  who,  in  attempting^  to  develop  his  own  case,  plainly  proves  a 
perfect  le^al  defense  for  his  adversary.  The  action  of  the  trial 
judge  in  g^ranting:  the  peremptory  instruction  was  manifestly 
correct. 
Affirmed. 


CoNROY  V,  Boston  Elevated  Ry.  Co, 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  21,  1905.) 

[74  N.  E.  Rep.  672.] 

Street  Car  Passenger — ^Termination  of  Relation.* — ^Where  a  pas- 
senger on  a  street  car  alighted  and  started  to  cross  the  street  behind 
the  end  of  the  car,  when  she  was  injured  by  falling  over  one  of  the 
rails,  which  projected  above  the  surface  of  the  ground,  s-he  had  ceased 
to  be  a  passenger  before  she  was  injured. 

Street  Railways — Tracks — Construction — Care  Required. — ^Where  a 
street  railway  was  empowered  to  lay  its  tracks  in  a  reserved  space  in 
a  street  from  which  horses  and  ordinary  teams  and  vehicles  were  ex- 
cluded, but  which  was  open  to  the  use  of  pedestrians,  the  fact  that 
that  part  of  the  street  was  not  open  to  vehicle  traffic  did  not  impose 
on  the  railway  company  duties  other  than  those  which  a  street  railway 
is  under  because  of  its  location  in  any  street  with  reference  to  persons 
who  had  been  or  might  be  passengers. 

Exceptions  from  Superior  Court,  Suffolk  County;  Wm.  Scho- 
field,  Judge. 

Action  by  Francis  Conroy  against  the  Boston  Elevated  Rail- 
way Company.  Finding  was  entered  in  favor  of  defendant,  and 
plaintiff  brings  exceptions.     Overruled. 

Malachi  L.  Jennings,  for  plaintiff. 
Chas.  S.  French,  for  defendant. 

Barker^  J.  That  part  of  the  defendant's  railway  with  which 
this  action  is  concerned  was  in  a  public  way,  the  control  of  which 
was  in  a  board  of  park  commissioners.  The  railway  tracks  were 
in  the  center  of  the  street  in  a  reserved  space  from  which  horses 
and  ordinary  teams  and  vehicles  were  excluded,  but  which  was 
open  to  the  use  of  the  public  on  foot.  After  alighting  from  a 
car,  the  plaintiff  walked  upon  this  reserved  space  a  few  feet  to  a 
point  behind  the  end  of  the  car,  and  then  attempted  to  walk 
across  the  part  of  the  street  occupied  by  the  tracks.  She  fell 
over  one  of  the  rails,  and  was  injured.  The  suit  is  in  tort  to 
recover  compensation  for  her  injuries.  It  was  tried  without  a 
jury,  and  with  a  finding  for  the  defendant,  and  is  here  upon  ex- 
ceptions taken  by  the  plaintiff  to  the  refusal  of  the  presiding 
justice  to  give  certain  rulings. 

All  that  we  deem  it  necessary  to  say  in  overruling  the  excep- 

♦See  foot-notes  appended  to  Anderson  v.  Seattle-Tacoma  Inter- 
urban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
380;  Hudson  v.  Lynn  &  B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36  Am.  & 
Eng.  R  Cas.,  N.  S.,  622. 
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tions  is  that  when  the  plaintiff  left  the  car  she  ceased  to  be  ;4 
passeng:er  (Creamer  v.  West  End  Street  Railway  Co.,  156  Mass. 
320,  31  X.  E.  391,  16  L.  R.  A.  490,  32  Am.  St.  Rep.  456)  ;  that 
the  fact  that  the  part  of  the  street  where  the  tracks  were  laid 
was  not  allowed  to  be  traveled  by  ordinary  vehicles  imposed  upon 
the  defendant  with  reference  to  those  persons  who  had  been  or 
migiit  be  its  passengers  no  duties  other  than  those  which  a  street 
railway  is  under  because  of  its  location  in  any  street ;  and  that  if, 
under  the  declaration,  the  case  could  be  treated  as  one  to  recover 
compensation  because  of  a  want  of  repair  or  defect  in  some 
portion  of  a  highway  which  for  some  reason  the  defendant  was 
bound  to  keep  in  repair,  the  bill  of  exceptions  does  not  show  that 
the  presiding  justice  was  bound  to  find  the  rail  a  defect  nor  that 
±ere  was  any  defect. 
Exceptions  overruled. 


Jackson  et  al.  v.  Natchez  &  W.  Ry.  Co. 

(Supreme  Court  of  Louisiana,  May  8,   1005.) 

[38  So.  Rep.  701.] 

Ezcuraonists — Contributory  Negligence — Riding  Home  on  Plat- 
fonn  of  Crowded  Train.* — Excursionists  have  the  right  to  return 
home  on  the  train  by  which  they  were  taken  out,  and  if,  owing  to  the 
crowded  condition  of  the  train,  they  can  secure  no  safer  position  than 
tiie  platforms,  it  is  not  negligence  on  their  part  to  ride  thereon. 

Contributory  Negligence — Defense — Failure  to  Deny  Negligence. — 
The  defense  of  contributory  negligence  is  not  inconsistent  with  the 
denial  of  negligence  on  the  part  of  defendant. 

Injuiy  to  Passenger — Wreck — FailUre  to  Rescue  Promptly — ^Ab- 
sence of  Emergency  Tools. — The  failure  to  equip  a  train  with  the  tools 
urually  carried  by  trains  for  emergency  use  in  case  of  a  wreck  is 
negligence,  and,  where,  for  want  of  such  tool,  a  passenger  is  not  res- 
cued as  promptly  as  would  otherwise  have  been  practicable  from  his 
position  in  the  debris  of  a  wreck,  the  railroad  company  will  be  held 
responsible  in  damages  for  such  additional  sufferings,  regardless  of 
whether  the  wreck  itself  was  or  was  not  caused  by  its  negligence. 

Same— Collapse  of  Bridge — Degree  of  Care — Inspection — Materials.f 
—A  railroad  company  will  be  held  responsible  for  the  injury  to  a  pas- 
^^nger  resulting  from  the  collapse  of  one  of  its  bridges,  unless  it  can 
show  that  the  bridge  was  as  safe  as  the  highest  degree  of  practical 
care  and  skill  could  make  a  bridge  of  that  class,  and  that,  to  the  fullest 

*As  to  whether  it  is  contributory  negligence  for  a  passenger  to  ride 
on  the  platform  of  s^  car,  see  foot-notes  appended  to  Halverson  v. 
Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R.  282,  36  Am.  &  Eng.  R.  Cas.,. 
•V  S.,  282;  foot-note  appended  to  Brunnchow  v.  Rhode  Island  Co. 
(R.  I.),  12  R.  R.  R.  512,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  512. 

tAs  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
i'iut-notes  appended  to  Topp  v.  United  Rys.  &  Elec.  Co.  (Md.),  14  R. 
R-  R.  248,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  248;  Lincoln  Traction  Co.  v. 
Webb  (Xeb.),  14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369;  foot- 
notes appended  to  O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  14  R.  R.  R. 
413,37  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  foot-notes  appended  to  Hart  v. 
Seattle,  etc.,  R.  Co.  (Wash.),  14  R.  R.  R.  430,  37  Am.  &  Eng.  R.  Cas.,. 
X.  S.,  430. 

19  R  R  R-25 
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extent  that  the  highest  degree  of  care  and  foresight  could  suggest, 
such  bridge  was  inspected  for  discovering  and  remedying  and  defects 
that  might  have  developed  in  it  from  the  operation  of  the  road  or 
other  causes,  and,  in  case  the  defect  was  latent  in  the  materials,  then 
that  the  materials  were  thoroughly  tested  before  being  put  in  position. 
(Syllabus  by  the  Court.) 

Appeal  from  Tenth  Judicial  District  Court,  Parish  of  Con- 
cordia ;  J.  L.  T>aig:gy  Jud^e. 

Action  by  Amelia  Jackson  and  husband  against  the  Natchez 
&  Western  Railway  Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Harry  Hinckley  Hall  and  Samuel  Lucius  Elam,  for  appellant. 
Nathan  Meredith  Calhoun  and  Dinkelspiel  &  Hart,  for  ap- 
pellees. 

Provosty,  J.  The  defendant  railway  company  gave  a  Fourth 
of  July  excursion  for  colored  people  out  of  Vidalia  to  Turtle 
Lake,  as  had  been  done  for  several  years  past.  Vidalia  is  a 
town  situated  on  the  Louisiana  side  of  the  Mississippi  river,  op- 
posite Natchez,  Miss.  Turtle  Lake  is  a  picnic  grounds  near  the 
station  of  the  same  name  on  the  defendant's  railway.  Neither 
on  the  grounds  nor  at  the  station  is  there  any  protection  what- 
ever against  the  weather  for  excursionists,  save  two  or  three 
negro  cabins  in  the  vicinity  of  the  station,  where  shelter  for  a 
limited  number  of  persons  might  perhaps  be  had  for  the  asking:. 

It  was  a  one-day  excursion,  going  out  in  the  morning  and  re- 
turning in  the  evening.  The  train  was  composed  of  one  locomo- 
tive, one  tank  car,  one  box  car,  two  coaches,  two  flat  cars,  and 
five  box  cars.  Going  out,  the  train  was  crowded  even  to  the 
platforms,  and  the  regular  afternoon  train  out  of  Vidalia  carried 
more  people  to  Turtle  Lake.  Others,  who  had  come  in  wagons, 
stayed  over  to  return  in  the  evening  on  the  excursion  train.  The 
train  was  taken  to  a  station  beyond  Turtle  Lake,  to  be  brought 
hack  at  about  9  o'clock;  but,  some  rain  having  fallen,  and  the 
track  being  slippery,  the  locomotive  was  unable  to  pull  the  entire 
train,  even  in  its  empty  condition,  and  five  cars  were  dropped  on 
the  way.  A  drizzling  rain  had  set  in,  and  the  night  was  so  dark 
that  a  person  could  not  recognize  his  elbow  neighbor,  except  by 
the  sound  of  his  voice.  A  crowd  of  eight  or  nine  hundred  ex- 
cursionists stood  on  both  sides  of  the  track,  in  the  dark  and  the 
rain,  awaiting  the  arrival  of  the  train.  It  came  on  in  the  dark, 
without  a  single  light  aboard  save  the  headlight  of  the  locomo- 
tive. What  took  place  might  have  been  anticipated,  and  can  be 
readily  imagined.  There  was  a  wild  scramble  in  the  dark  for 
getting  aboard,  even  before  the  train  had  fully  stopped. 

Plaintiff,  a  healthy,  vigorous  young  colored  woman,  was  one 
of  the  excursionists.  She  says  she  scrambled  with  the  rest  to 
get  aboard,  and  got  on  the  platform  of  one  of  the  coaches,  and 
secured  a  hold  on  the  jamb  of  the  door,  while  her  companion  and  . ' 
friend,  Jennie  Stewart,  held  on  her,  with  an  arm  around  her 
waist.    Sam  Gross  testifies  that  he  accompanied  plaintiff  to,  and 
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helped  her  on,  the  platform,  and  advised  her  to  try  to  get  inside, 
out  of  the  weather. 

After  waiting  some  10  minutes  for  everybody  to  get  aboard, 
the  president  of  the  road,  Davis,  who  was  in  charge  of  the  ex- 
airsion,  went  around  with  a  lantern  to  see  how  eight  or  nine 
hundred  people  had  managed  to  crowd  themselves  on  one  loco- 
motive, one  tank  car,  one  box  car,  two  coaches,  and  two  flat  cars. 
In  this  enumeration  of  the  cars  we  intentionally  include  the  loco- 
motive, because  it  afforded  coigns  of  vantage  where  not  a  few 
were  lucky  enough  to  get  a  foothold,  and  even  also  a  handhold 
probably.  Plaintiff  was  not  so  fortunate  as  that,  if  we  are  to 
believe  defendant's  contention  that  she  occupied  a  position  be- 
tween two  coaches,  holding  on  by  the  tips  of  her  feet  to  the  edge 
of  the  platform  of  one  coach,. and  by  her  buttock  to  the  railing 
of  the  platform  of  another.  A  man,  says  Davis,  was  found 
"standing  with  one  foot  on  the  platform  of  the  coach,  and  his 
other  foot  on  the  head  block  of  the  box  car;  and  there  was  a 
little  girl  standing  right  up  by  the  side  of  him.  She  was  hanging 
by  a  brake  staff,  with  nothing  else  underneath,  except  she  had 
her  hand  on  a  coupler." 

Whatever  plaintiff's  position  was,  the  train,  after  moving  about 
100  yards  and  coming  to  a  stop  from  the  inability  of  the  loco- 
motive to  pull  it,  finally  started,  and  had  made  about  three  miles, 
at  a  rate  estimated  at  from  three  to  eight  miles  an  hour^  when  a 
bridge  gave  way,  right  under  where  plaintiff  was,  and  plaintiff 
fell  among  the  wreckage,  and  suffered  the  injury  for  which  she 
brings  the  present  suit  in  damages,  charging  that  the  accident 
occurred  through  the  negligence  of  the  defendant  company. 

Plaintiff's  end  of  the  coach  had  dropped  down  until  the  coach 
stood  at  an  angle  of  45  degrees.  Plaintiff  was  found  outside  of 
the  platform,  half  seated  on  the  edge  of  it,  holding  onto  the 
railing  with  both  hands,  up  to  her  waist  in  the  debris  of  the 
bridge,  both  her  feet  under  the  platform  behind  her,  and  both  her 
legs  caught,  below  the  knee,  between  it  and  a  piling,  one  of  them 
apparently  simply  caught  and  pinned,  the  other  held  crushed 
and  mashed  against  the  piling. 

In  that  position  of  torture  she  remained  for  about  three  hours, 
until  an  ax  could  be  procured  from  a  distance  and  the  piling 
chopped  away.  The  engine  had  gone  out  of  commission  for  want 
of  water,  and  could  not  be  utilized  for  getting  this  ax,  or  for 
hauling  to  Vidalia  that  part  of  the  train  which  had  crossed  in 
safety.  The  next  morning  it  was  supplied  with  water  from  the 
bayou  by  means  of  buckets,  and  plaintiff  was  taken  to  Vidalia, 
after  she  had  remained  on  an  improvised  stretcher  all  night  in 
the  woods  and  in  the  weather.  The  record  does  not  specify  at 
what  hour  she  reached  Vidalia,  but  by  that  time,  although  she 
had  received  medical  aid  immediately  after  she  had  been  extri- 
cated from  her  horrible  position,  she  was  in  a  dying  condition. 
The  most  powerful  restoratives  had  to  be  administered  to  her, 
and  for  48  hours  her  life  hung  by  a  thread.  The  mashed  leg 
had  to  be  amputated.    The  other,  which  had  only  a  simple  frac- 
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ture,  was  reset.  The  record  leaves  it  doubtful  whether  she  has 
the  use  of  this  other  le^;  but  she  testifies  that  she  can  no  longer 
earn  a  livelihood,  and  that  she  is  now  dependent  upon  her  father 
for  support. 

The  coach,  in  falling^,  became  uncoupled  from  that  in  front, 
and  the  latter  crossed  safely.  Defendant's  contention  is  that, 
when  the  coaches  separated,  plaintiff  lost  her  precarious  foothold, 
and  dropped  straig^ht  down  into  the  wreckage,  and  that  her  in- 
jury was  due  exclusively  to  her  fault  in  occupying  this  dangerous 
position.  Plaintiff  and  her  companion,  Jennie  Stewart,  say  that 
with  the  sudden  dipping  of  the  coach  they  slipped  and  fell,  and 
that  plaintiff's  feet  were  caught  in  the  wreckage,  whereas  only 
Jennie  Stewart's  dress  was  thus  caught. 

Accompanying  Davis  and  his  solitary  lantern  on  the  inspection 
tour  before  the  starting  of  the  train,  there  went  Campbell,  justice 
of  the  peace  and  mayor  of  Vidalia,  Roundtree,  deputy  sheriff, 
and  Johnson,  colored  deputy  sheriff.  All  four  testified  for  de- 
fendant. 

Davis  says  he  found  plaintiff  in  the  acrobatic  position  between 
the  two  coaches,  described  above. 

Campbell  says  that  she  "was  sitting  on  the  floor  of  the  plat- 
form, just  to  the  left  of  the  door,  with  one  foot  stretched  straig^ht 
out  on  the  platform,  and  the  other  sorter  hanging  over  towards 
the  step." 

Johnson  says  that  he  saw  plaintiff  sitting  either  on  the  floor  of 
the  platform,  or  on  the  hand  railing — ^he  could  not  be  positive 
which — "with  her  legs  hanging  down  between  the  cars." 

Roundtree  does  not  remember  seeing  plaintiff,  nor  having 
heard  the  colloquy  described  by  Davis  and  Johnson  as  having- 
taken  place  between  her  and  Davis  wherein  Davis  is  said  to  have 
urged  her  to  get  down  and  to  have  warned  her  of  the  danger  of 
her  position.  Plaintiff  and  her  companion,  Jennie  Stewart,  deny 
positively  that  Davis  spoke  to  plaintiff. 

When  the  case  came  on  for  trial,  defendant  applied  for  a  con- 
tinuance on  the  ground  of  the  absence  of  four  material  witnesses, 
namely,  Lucas  Johnson,  Joel  Baer,  Israel  Gamer,  and  Clarence 
Bryant.  Davis,  the  president  of  the  defendant  company,  made  an 
affidavit  to  the  effect  that  he  expected  to  prove  by  these  absent  wit- 
nesses that  they  were  "on  the  same  coach  with  plaintiff  at  the 
time  of  the  accident,  and  that  plaintiff  was  sitting  on  the  guard 
or  the  hand  rail  of  the  platform  of  the  coach  with  her  feet  rest- 
ing, or  upon,  the  platform  of  the  coach  immediately  in  front  of 
the  coach  on  which  plaintiff  was  sitting  down  on  said  guard  or 
hand  rail" ;  that  they  were  near  plaintiff  "and  could  well  see  the 
position  she  was  in."  For  the  purpose  of  avoiding  a  continuance, 
plaintiff  admitted  that  said  witnesses,  if  present,  would  testify  as 
stated  in  the  affidavit. 

Cross-examined  as  to  the  extent  of  his  information  touching 
these  witnesses,  Davis  said  that  Lucas  Johnson  had  told  him  that 
"there  was  a  man  right  by  the  side  of  this  girl,  and  he  was 
pulling  his  feet  out  from  behind  the  same  tie  that  was  in  front  of 
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her,  and  that  this  was  Israel  Gamer,  and  that  he  was  in  Arkan- 
sas." Questioned  as  to  when  and  where  Lucas  Johnson  had  told 
him  this,  Davis  answered : 

"It  was,  I  think,  in  Judge  Elam's  office,  on  the  day,  if  I  remem- 
ber, when  we  expected  to  try  the  case,  the  latter  part  of  last 
week/' 

Questioned  further,  he  answered : 

"I  dont  know  whether  it  was  that  day  or  not.  I  saw  him 
over  here ;  he  was  here.  Q.  Is  Lucas  Johnson  a  colored  man  ? 
A-  Yes,  sir.  Q.  Is  he  a  black  man  or  a  mulatto?  A.  I  didn't 
pay  particular  attention  to  his  color ;  I  did  not  see  him  but  a  few 
minutes.  Q.  Is  he  a  tall  man  or  a  low  man?  A.  I  didn't  pay 
particular  attention  to  him ;  I  expect  he  is  an  ordinary-sized  man. 
Q.  Is  he  a  slender  man  or  a  stout  man  ?  A.  I  think  my  answer 
will  cover  that.  Q.  But  you  actually  did  have  a  conversation 
with  him?  A.  Yes,  sir;  that  is,  my  attorney  did,  and  I  think  I 
told  him  who  he  was." 

Touching^  Clarence  Bryant,  he  said: 

"I  don't  remember  who — I  think  Tom  Johnson — told  me  about 
Clarence  Bryant.  I  believe  so;  I  am  not  positive;  and  Clarence 
Bryant  lives  in  Natchez,  Miss.  I  don't  know  whether  I  talked 
with  him  or  not.  I  did  not  talk  with  him  in  Judg^e  Elam's  office. 
I  saw  him,  and  I  may  have  talked  to  him,  but  that  was  last  week, 
before  this  affidavit  was  filed." 

Touching  Joel  Baer,  he  says : 

"Capt.  Richardson,  of  the  Natchez  &  Vidalia  Ferry,  informed 
me  in  reference  to  Joel  Baer,  and  I  sent  for  Joel  Baer  and  tried 
to  have  him  to  come  down  to  the  ferryboat  on  the  Natchez  side. 
He  is  a  watchman,  as  I  understand,  on  the  Betsy  Ann,  and  was 
asleep  and  would  not  come." 

A  great  many  witnesses  on  the  trial  were  asked  if  they  had 
seen  any  of  these  four  men  on  the  excursion,  or  at  the  picnic,  and 
not  one  of  them  had  seen  any  of  them ;  and  not  one  of  them  knew 
them,  or  of  them,  except  one,  Sol.  Carter,  who  knows  Lucas 
Johnson  when  he  sees  him. 

Under  the  foregoing  testimony,  it  is  not  over  certain  that 
Clarence  Bryant,  Joel  Baer,  and  Israel  Garner  are  not  so  many 
Mrs.  Harrises,  or  that,  if  real  creatures  of  flesh  and  blood,  and 
produced  on  the  witness  stand,  they  would  have  testified  as 
stated,  or  that  Lucas  Johnson  would  have  done  so;  but  certain 
it  is  that  if  they  had  so  testified  nobody  would  have  believed 
them,  for  at  the  time  of  the  accident  there  was  not  even  the 
solitar}'  lantern,  and  it  is  an  incontestable  fact  in  the  case  that 
the  night  was  too  dark  for  anything  to  be  seen,  and  it  is  simply 
impossible  that  the  witnesses  should  have  seen  the  position  of 
plaintiff's  feet.  .  Among  the  large  number  of  witnesses  who  testi- 
fied in  the  case,  not  a  single  one  was  able  to  name  a  single  one  of 
the  persons  who  were  on  the  particular  car  on  which  he  or  she 
was,  except  their  own  traveling  companion,  of  whose  presence 
they  were  cognizant  otherwise  than  by  sight,  and  except  also  in  a 
few  instances  where  they  recognized  a  neighbor  by  his  or  her 
voice. 
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The  facts  must  be  taken  to  be  that  the  plaintiff  was  standinq^ 
on  the  platform,  and  that  with  the  sudden  dip  of  the  car  she 
slipped,  as  she  and  her  companion  Jennie  Stewart  say  they  did. 

Davis  is  flatly  contradicted  by  plaintiff  and  her  companion, 
Jenrtie  Stewart,  and  by  his  own  two  witnesses  who  accompanied 
him  on  the  inspection  tour ;  by  Campbell,  who  says  that  plaintiff 
was  seated  on  the  floor  of  the  platform;  and  by  Johnson,  who 
says  that  plaintiff's  "legs  were  hanging  down  between  the  cars" ; 
and  to  some  extent  he  is  contradicted  by  Sam  Gross,  who  helped 
plaintiff  to  get  on  the  platform,  and  advised  her  to  try  to  get 
inside,  out  of  the  weather ;  and  is  corroborated  only  by  what  it  is 
admitted  his  absent  witness,  Lucas  Johnson,  and  his  three  other, 
more  or  less  mythical,  absent  witnesses,  would  swear  to  if  pres- 
ent. The  jury  evidently  believed  plaintiff's  statement,  and  re- 
fused to  credit  Davis  and  his  four  continuance  witnesses;  and 
the  case,  as  a  whole,  impresses  this  court  in  the  same  way. 

So  far  as  the  pretended  admissions  made  by  plaintiff  while  her 
legs  were  being  mashed  between  the  car  platform  and  the  bridge 
piling,  and  after  reaching  Vidalia,  are  concerned,  and  so  far  as 
the  statement  made  by  some  of  defendant's  witnesses  to  the  effect 
that  plaintiff  was  not  suffering  while  pinned  in  the  wreckage  are 
concerned,  the  jury  evidently  did  not  believe  them.  The  said 
admissions  were  not  heard  by  the  persons  who  were  holding 
plaintiff  up,  or  by  any  of  the  bystanders.  These  heard  plaintiff 
crying  out  in  her  agony,  and  calling  upon  the  Lord.  From  the 
excess  of  pain  she  fainted  twice.  By  the  time  she  reached  Vida- 
lia she  was,  as  already  stated,  in  a  dying  condition.  The  court 
believes  the  plaintiff  when  she  says: 

"No  sir,  I  did  not  say  anything  like  that.  I  did  not  have  tliat 
much  sense  then." 

Defendant's  able  counsel  argue  that  plaintiff  must  have  been 
sts^nding  outside  of  the  railing  of  the  platform,  as  testified  to  by 
Davis  and  his  four  continuance  witnesses,  because  she  was  found 
outside  of  the  railing  after  the  accident ;  but  while  counsel  argue 
that  the  space  between  the  uprights  of  the  railing  were  not 
sufficient  to  allow  of  plaintiff's  having  slipped  through,  the  testi- 
mony on  the  point  is  silent,  and,  the  court  will  add,  unnecessarily 
and  suspiciously  silent. 

A  dilemma  is  presented  to  defendant.  Plaintiff's  position  was 
reasonably  secure,  or  it  was  not.  If  it  was  reasonably  secure,  her 
adopting  it  as  the  only  chance  provided  her  for  getting  home  that 
night  out  of  the  dark  and  rain  was  not  negligence,  on  the  same 
principle  that  riding  on  the  platform  of  the  coach  is  not  negli- 
gence where  no  better  accommodation  is  provided.  6  Cyc.  653. 
It  is  also  to  be  noted  that,  if  it  be  true  that  she  occupied  it,  then 
that  she  occupied  it  safely  until  the  bridge  broke  down,  and,  pre- 
sumably, might  have  continued  to  occupy  it  safely  to  the  end  of 
the  journey  but  for  the  breaking  down  of  the  bridge. 

On  the  other  hand,  if  it  was  so  insecure  that  her  occupying  it, 
even  under  stress  of  the  circumstances,  was  unreasonable,  then  it 
was  the  bounden  duty  of  Davis,  as  conductor  of  the  train,  to 
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insist  upon  her  g^ettin^  down,  even  if  his  sole  means  of  compell- 
iiij?  her  was  to  refuse  to  start  the  train  until  she  had  done  so.  He 
had  no  ri^ht  to  assume  that  she  realized  as  fully  as  he  did  the 
danger  of  the  position.  Under  certain  circumstances  it  is  the 
duty  of  the  carrier  to  protect  the  passeng^er  ag^ainst  his  or  her 
own  nes^lig^ence,  under  penalty  of  the  failure  to  do  so  beinpf  re- 
garded as  the  proximate  cause  of  a  resulting  accident.  6  Cyc. 
641.  And  all  the  more  imperative  is  this  duty  in  a  case  where  it 
has  been  the  overcrowding  of  the  train,  resulting^  from  the  mis- 
management of  the  carrier,  that  has  forced  the  passeng^er  to 
occupy  the  danjg^erous  position.    6  Cyc.  623. 

Indeed,  considering:  that  people  were  riding;  on  the  top  of  the 
U-x  cars,  on  the  engine,  and  virtually  wherever  they  could  man- 
a^  to  hold  on — and  all  throug^h  defendant's  fault  by  not  provid- 
ing better  accommodation — ^and  with  the  full  knowledg^e  of  the 
president  of  the  road,  any  charg^e  ag^ainst  a  passenger,  especially 
against  a  young  colored  woman,  of  riding  in  a  negligent  manner, 
comes  out  of  the  mouth  of  the  defendant  with  poor  grace. 

But  it  is  not  necessary  to  go  into  all  these  questions,  since  the 
court  finds  that  plaintiff  was  riding  on  the  platform. 

Davis  says  that  he  went  around  the  train  telling  those  who 
were  in  dangerous  places  that  they  had  to  get  off,  but  he  docs 
not  say  that  he  requested  those  who  had  been  so  fortunate  as  to 
secure  standing  room  on  the  platforms  to  get  down.  His  state- 
ment is  that  those  on  the  platforms  were  not  in  so  dangerous  a 
position,  because  "they  are  protected  by  the  guard  rails." 

The  clear  duty  of  Davis  was  to  exclude  from  the  train  all  those 
who,  not  belonging  to  the  excursion  and  unprovided  with  tickets, 
had  no  right  thereon.  His  lame  excuse  that  he  could  not  control 
the  crowd  cannot  serve.  Nothing  shows  that  he  could  not  have 
done  so ;  at  any  rate,  he  made  no  serious  effort  in  that  direction. 
He  had  in  his  own  hands  the  remedy  of  refusing  to  start  the 
train  until  all  those  not  belonging  thereon  should  have  got  off. 
The  truth  of  the  matter  is  that  the  utter  inadequacy  of  the  ac- 
commodation, and  the  darkness,  had  brought  about  a  situation 
of  very  g^reat  difficulty,  calling  for  heroic  treatment,  and  that 
Davis,  instead  of  dealing  seriously  with  it,  followed  the  course 
least  troublesome  to  himself,  evidently  not  realizing  the  extent 
of  his  responsibility  in  the  premises. 

Those  who  were  on  the  platforms  had  a  right  to  remain  there. 
Their  contract  entitled  them  to  get  home  on  that  particular  train 
(6  Cyc.  581),  and,  if  the  platform  was  the  safest  place  they  could 
secure,  they  had  the  right  to  occupy  it.  Defendant's  witness 
Roundtree  says  that  the  cars  were  a  perfect  jam ;  that  he  tried 
to  ^et  on,  but  could  not. 

Under  the  circumstances — the  choice  lying  being  between  riding 
en  the  platform  and  staying  the  greater  part  of  the  night,  if  not  all 
nig:ht,  in  the  rain  and  the  dark — it  was  not  negligence  for  plain- 
tiff to  ride  on  the  platform.  Rapalje  &  Mack,  Dig.  vol.  2,  p.  503, 
Xo.  476;  Id.  p.  375;  Lynn  v.  Southern  Pac.  Co.  (Cal.)  36  Pac. 
1018,  24  L.  R.  A.  710;  A.  &  E.  E.  of  L.  vol.  5,  p.  678;  6  Cyc. 
653,  notes  38  and  39. 
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We  conclude  that  plaintiff  was  not  gtiilty  of  contributory  ne^- 
licence,  and  pass  to  the  question  of  defendant's  neg^ligence. 

The  learned  counsel  for  plaintiff  argue  that  the  defendant, 
havingf  pleaded  contributory  neg^ligence,  which  is  a  plea  in  con- 
fession and  avoidance,  has  thereby  admitted  its  negflig^ence,  and 
shifted  the  burden  of  proof  in  that  regard.  In  reply  to  this,  the 
learned  counsel  for  defendant  say  that  the  answer  does  not  con- 
tain a  plea  of  contributory  negligence,  but  that,  on  the  contrar>', 
it  expressly  alleges  that  the  injury  of  plaintiff  was  due  entirely 
to  her  own  negligence ;  that  she  was  the  sole  cause  of  it 

It  is  true  the  answer  reads  in  that  way,  but  it  must  be  taken 
to  mean  that  the  plaintiff  contributed  to  the  accident,  not  that  she 
was  the  sole  cause  of  it.  To  say  that  she  was  the  sole  cause  of  it 
would  mean  that  she  had  caused  the  bridge  to  collapse  and  the 
coach  to  be  precipitated.  This,  evidently,  was  not  the  idea 
meant  to  be  conveyed,  and  no  one  in  the  lower  court  so  under- 
stood the  answer.  It  was  taken  to  be  a  plea  of  contributory 
negligence,  and  the  case  was  tried  on  that  theory.  On  any  other 
theory,  nine-tenths  of  the  evidence  offered  by  defendant  would 
have  been  irrelevant,  and  the  affidavit  of  its  president  to  the 
materiality  of  the  expected  testimony  of  the  four  absent  witnesses 
would  have  been  untrue. 

But  the  court  does  not  agree  with  the  contention  that  a  plea  of 
contributory  negligence,  when  properly  pleaded  in  the  alternative 
(and  it  must  be  taken  to  have  been  so  pleaded  in  this  case,  if  at 
all),  admits  the  negligence  charged  in  the  petition.  Some  courts 
have  taken  that  view  (Ency.  of  Plead.  &  Prac.  vol.  5,  p.  11), 
but  no  decision  is  cited  where  this  court  has  done  so,  and  we 
do  not  think  that  such  a  doctrine  has- any  place  in  our  liberal 
system  of  pleading.  What  the  defendant  says  by  such  a  plea, 
coupled  with  a  general  denial,  as  in  this  case,  is  that  he  is  not 
guilty  of  the  negligence  charged;  but  that  if  he  is,  then  that 
plaintiff  by  his  or  her  own  negligence  contributed  to  the  resulting 
injury,  and  for  that  reason  cannot  recover. 

Before  plaintiff  can  recover,  she  must  show  that  her  injury  was 
caused  by  defendant's  negligence.  We  copy  verbatim  her  assign- 
ment of  negligence,  to-wit : 

"That  her  said  sufferings,  injuries,  and  disabilities  were  caused 
by  no  fault  or  neglect  of  her  own,  but  were  proximately  and 
directly  caused  by  the  imprudence,  want  of  skill,  care,  and  cau- 
tion, and  by  the  gross,  willful,  wanton,  and  cruel  negligence  of 
the  said  railway  company,  its  managers  and  employees,  in  the 
following  particulars,  to-wit: 

"First.  In  overcrowding  its  cars  and  coaches  beyond  their 
capacity,  as  aforesaid. 

"Second.  In  bringing  to  bear  upon  its  road  and  bridges,  and 
especially  upon  bridge  No.  26,  a  greater  weight  than  they  and  it 
could  bear. 

"Third.  In  the  old  and  rotten  condition  of  the  road  and  its 
bridges,  and  especially  of  bridge  No.  26. 

"Fourth.  In  the  improper  and  fault}'  construction  of  its 
bridges,  and  especially  of  bridge  No.  26. 
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'*Fifth.  In  the  want  of  proper  and  timely  inspection  of  its  road 
and  bridges,  and  especially  of  bridp^e  No.  26. 

"Sixth.  In  the  want  of  proper  and  timely  repairs  to  its  road 
and  bridges,  and  especially  to  bridge  No.  26. 

**Seventh.  In  the  want  of  a  proper  equipment  of  its  train  with 
the  necessary  tools,  instruments,  and  appliances  needful  and 
useful  in  case  of  an  emerg^ency  or  wreck.  In  the  want  of  suit- 
able, proper,  and  sufficient  accommodations  and  facilities  for 
passenger  traffic. 

**Eighth.  In  not  carrying  a  proper  and  sufficient  supply  of 
water  in  the  reservoir  on  its  locomotive,  or  in  negligently  allow- 
ing: same  to  leak  out.  In  not  providing  a  supply  of  water  for  its 
locomotives  and  engines  at  proper,  convenient,  and  suitable 
places. 

"Xinth.  In  not  timely  relieving  petitioner  from  her  perilous 
condition  aforesaid. 

"Tenth.  In  allowing  petitioner  to  remain  in  the  woods  all 
nigfht  without  proper  surgical  and  medical  treatment  and  at- 
tention. 

"Eleventh.  In  not  quickly  and  speedily  conveying  petitioner  to 
\'idalia  or  Natchez,  where  she  could  have  obtained  the  care  and 
attention  of  skilled  physicians,  surgeons,  and  nurses. 

"Twelfth.  In  not  timely  providing  the  means  of  conveying  pe- 
titioner from  the  place  of  accident  to  Vidalia  or  Natchez.  In  the 
want  of  proper  care,  prudence,  caution,  and  skill  in  the  manage- 
ment of  its  train  and  the  handling  of  its  passengers." 

A  railroad  bridge  should  be  so  constructed  as  to  sustain  the 
weight  of  any  train  that  may  have  to  pass  over  it,  hence  the  two 
pounds  of  the  overloading  of  the  cars  and  of  the  deficiency  of 
the  bridge  are  in  reality  one  and  the  same. 

There  can  be  no  question  whatever  that  the  business  of  provid- 
ing the  excursionists  with  return  transportation  was  most  grossly 
and  culpably  mismanaged,  but  between  that  and  the  injury  com- 
plained of  there  was  no  causal  connection.  It  was  the  breaking 
down  of  the  bridge  that  was  the  proximate  cause  of  the  injury. 
True,  plaintiff  would  not  have  been  injured  if  she  had  been  pro- 
vided with  a  seat,  or  even  with  standing  room  inside  of  the 
coach;  but  the  failure  to  provide  a  seat,  or  even  standing  room, 
inside  of  the  coach,  on  a  cheap  excursion,  such  as  this  one  was, 
is  not,  as  a  matter  of  law,  and  is  not  shown  as  a  matter  of  fact  to 
be,  negligence  such  as,  of  itself  alone,  without  the  co-operation 
of  any  other  or  further  negligence  of  the  railway  company,  will 
f^vt  rise  to  a  cause  of  action  in  behalf  of  an  excursionist  who  is 
compelled  thereby  to  ride  on  the  platform,  and,  as  a  result  of  be- 
in^  there,  is  injured  by  an  accident  occurring  through  no  fault 
o:  the  railway  company. 

The  absence  of  the  necessary  tools  for  use  in  case  of  a  wreck, 
and  the  faulty  condition  of  the  locomotive,  did  not  contribuce  to 
the  accident;  but,  as  the  event  showed,  the  absence  of  the  ax 
usually  carried  by  railways  for  just  such  emergency  use,  or  the 
absence  of  some  other  equivalent  tool,  contributed  directly  to  the 


394        Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Jackson  v.  Natchez  &  W.  Ry.  Co 

protraction  of  plaintiff's  sufferings.  Had  there  been  such  an  ax 
or  other  equivalent  tool,  plaintiff  would  have  been  extricated 
promptly,  and  would  have  been  spared  the  three  hours  of  torture. 
Plaintiff  was  released  within  a  few  minutes  after  an  ax  had  been 
procured.  Whether  responsible  or  not  for  the  collapse  of  the 
bridgfe,  defendant  is  certainly  responsible  for  this  easily  avoidable 
protraction  of  plaintiff's  sufferings. 

The  failure  to  carry  this  ax  or  other  equivalent  tool  was  not 
negligence  simply,  but  negligence  of  the  worst  sort.  Ordinary 
common  foresight  would  have  suggested  the  doing  so,  let  alone 
the  high  degree  of  foresight  to  which  a  railway  company  is  held 
for  the  safety  of  its  passengers.  For  the  additional  sufferings 
which  she  thus  endured,  unnecessarily,  through  defendant's 
gross  and  unmitigated  fault,  plaintiff  is  entitled  to  judgment, 
regardless  of  what  may  be  the  issue  of  the  suit  on  the  question 
of  negligence  in  connection  with  the  bridge.  The  amount  of 
this  judgment  we  shall  not  fix  at  this  time,  preferring  to  leave 
it  to  be  fixed  by  the  jury  when  it  comes  to  pass  upon  the  case 
as  a  whole. 

Whether  the  breaking  down  of  the  bridge  was  due  to  the  neg- 
ligence of  the  defendant  company  is  left  an  open  question  by  the 
record.  Defendant  sought  to  offer  evidence  on  that  subject,  but 
the  court  ruled  that  the  evidence  was  inadmissible,  because  the 
defense  of  contributory  negligence  admitted  the  negligence  with 
regard  to  the  bridge. 

Logically  it  did.  Without  there  be  negligence,  there  cannot 
be  contributory  negligence.  Nor  shall  we  say  that  in  the  light  of 
the  authorities  elsewhere  on  the  subject,  and  in  the  absence  of 
any  announcement  from  this  court,  our  learned  Brother  of  the 
lower  court  did  not  rule  aright  from  his  standpoint ;  but,  as  indi- 
cated by  what  has  already  been  said,  the  ruling  cannot  have  the 
sanction  of  this  court. 

The  two  defenses,  of  denial  of  negligence  and  of  allegation  of 
contributory  negligence,  clash  only  in  their  verbal  enunciation ; 
in  practice  they  do  not.  They  depend  upon  two  independent  sets 
of  facts;  the  one  upon  the  conduct  of  defendant,  and  the  other 
upon  the  conduct  of  plaintiff.  On  the  trial  of  the  case  they  do 
not  cause  confusion  or  complication,  and  do  not  embarrass  the 
plaintiff  in  the  presentation  of  his  case ;  all  he  has  to  do  is  to  pro- 
duce before  the  court  all  the  facts.  Both  are  valid  defenses^ 
and  there  can  be  no  good  practical  reason  for  compelling  the 
defendant  to  elect  between  them.  However  logical  it  might  be, 
there  is  in  practice  no  good  reason  for  it;  and,  in  addition  to 
being  unnecessary,  it  might,  in  a  large  number  of  cases,  prove 
downright  mischievous.  Even  in  the  full  light  of  all  the  facts  as 
produced  on  the  trial,  it  is  not  always  easy,  as  this  court,  to  its 
chagrin,  knows  but  too  well,  to  determine  whether  the  law's 
judgment  in  the  case  should  be  founded  upon  absence  of  negli- 
gence on  the  part  of  defendant,  or  presence  of  contributory 
negligence  on  the  part  of  plaintiff.  To  compel  the  defendant  to 
make  this  election  in  the  uncertain  light  of  the  early  dawn  of 
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the  case,  would  be  to  put  aside  practical  utility  and  justice  for 
the  sake  of  mere  abstract,  superficial  consistency. 

The  case  will  therefore  have  to  be  remanded  for  the  reception 
of  evidence  on  the  question  of  the  nefa^lig^ence  vel  non  of  defend- 
ant in  connection  with  the  bridg^e.  But  the  takini^  of  evidence 
will  be  restricted  to  that  sing^le  point,  and  the  burden  will  not  be 
on  plaintiff  to  show  the  neg^lig^ence,  but  on  defendant  to  show 
the  absence  of  it  (Le  Blanc  v.  Sweet,  107  La.  355,  31  South.  766, 
50  Am.  St.  Rep.  303)  ;  and  the  defendant  will  have  to  be  held 
liable  in  connection  with  said  bridj^e,  unless  it  can  show  that  the 
bridge  as  ori^nally  constructed  was  as  safe  as  the  highest  degree 
of  practical  care  and  skill  could  make  a  bridge  of  that  class,  and 
that,  to  the  fullest  extent  that  the  highest  degree  of  care  and 
foresight  could  suggest,  it  was  inspected  for  discovering  and 
remedying  any  defects  that  might  have  developed  in  it  from  the 
operation  of  the  road  or  other  causes,  and,  in  case  .the  defect  was 
latent  in  the  material,  then  that  the  material  was  tested  before 
being  put  in  position.  6  Cyc.  617-619;  Hutchinson  on  Carriers 
uM  Ed.)  §  S12a,  p.  581;  section  501,  p.  567;  Rapalje  &  Mack, 
Di^.  vol.  6,  p.  255,  No.  137  .et  seq. ;  Nos.  162,  171 ;  Louisville 
City  Ry.  Co.  r.  Weams,  8  Am.  &  Eng.  Ry.  Cas.  401 ;  Ingalls  v, 
Bilis,  43  Am.  Dec.  355 ;  Bowen  v.  New  York  Cent.  R.  Co.,  72 
.\in.  Dec,  532.  In  other  words,  for  rebutting  the  presumption 
of  negligence,  the  defendant  will  have  to  show  that  the  defective 
condition  of  this  bridge  was  due  to  some  cause  which,  by  the 
exercise  of  the  highest  degree  of  care  and  skill  and  foresight,  it 
could  not  have  guarded  against. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  set  aside,  and  the  case  be  remanded  for 
further  trial  in  accordance  with  the  views  herein  expressed,  with 
njfht  to  a  jury ;  no  further  evidence  to  be  taken,  however,  except 
on  the  sole  point  of  the  negligence  vel  non  of  the  defendant  in 
connection  with  the  bridge ;  the  damages,  in  the  event  defendant 
IS  found  to  have  been  negligent  in  that  connection,  to  be  for  the 
entire  case,  but,  in  the  contrary  event,  to  be  only  for  the  addi- 
tional sufferings  and  injury  resulting  to  plaintiff  from  her  not 
having  been  extricated  from  the  wreckage  as  soon  as  might  have 
been  done  had  the  train  been  equipped  with  the  proper  tools  in 
prevision  of  such  an  emergency;  the  plaintiffs  to  pay  the  costs 
ot  this  appeal. 


Falkins  z/.  Boston  Elevated  Ry.  Co. 

{Supreme  Judicial   Court  of  Massachusetts,  Suffolk,   May   18,   1905.) 

[74  N.  E.  Rep.  338.] 

Carrier8--Street  Railroads — Injuries  to  Passengers — Space  between 
Cars— Negligence. — It  was  not  negligence  for  an  elevated  railroad 
5' mpany  to  permit  an  open  space  in  the  passageway  between  the  plat- 
forms of  its  cars,  made  necessary  by  sharp  curves  in  its  lines,  and 
^)  impliedly  invite  passengers  to  use  passageway  at  stations  in  going 
Jietween  the  cars  without  informing  them  in  words  of  the  existence 
'5t  such  open  space. 
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Exceptions  from  Superior  Court,  Suffolk  County;  Lemuel  Le 
B   Holmes,  Judg^e. 

Action  by  one  Falkins  against  the  Boston  Elevated  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  brings 
exceptions.     Sustained. 

Stebbins,  Storer  &  Burbank,  for  plaintiff. 

Russell  A,  Sears  and  Hugh  Bancroft,  for  defendant. 

Knowlton,  C.  J.     Since  the  trial  in  this  case  before  a  jur}*, 
the  exceptions  in  Welch  v,  Boston  Elevated  Railway   Co.,  187 
Mass.  118,  72  N.  E.  500,  have  been  considered  by  this  coiirt,  and 
a  decision  announced  which  covers  substantially  all  the  questions 
raised  at  this  trial.    The  plaintiff  was  injured  by  stepping  down 
in  the  space  between  two  cars  of  a  train  on  the  elevated  railway 
while  passing  from  one  car  to  another  at  a  station.    These  cars 
run  upon  an  elevated  track  through  much  of  their  course,  and 
they  also  pass  through  the  subway  and  run  around  sharp  curves 
and  on  steep  grades  which  were  made  necessary  by  the  location 
and  construction  of  the  subway  and  the  connecting  roads.    The 
cars  were  coupled  together  so  that  in  the  center  of  the  passageway 
from  car  to  car,  there  was  an  open  space  7j^  inches  wide,  and 
the  platforms  of  the  cars  curved  away  to  permit  the  train  to  go 
around  the  curves,  so  that  on  the  sides  of  the  passagew^ay  the 
space  between  the  cars  was  10j4  inches  wide.     The  uncontra- 
dicted evidence  tended  to  show  that  it  was  necessary  to  have 
this  space  between  the  cars,  because  the  grades  of  defendant's 
road   were  heavier  and  the  curves  sharper  in  portions  of  the 
subway  than  on  any  other  elevated  system.    The  defendant  had 
no  responsibility  for  the  mode  of  construction  of  its   subway, 
which  was  built  under  legislative  authority,  as  a  great  public 
work,  by  the  cit}-  of  Boston,  and  afterwards  leased  to  the  defend- 
ant.   There  was  no  evidence  tending  to  show  that  there  was  any 
other  practicable  mode  of  construction  of  the  cars  which  would 
have  been  safer  and  better. 

The  jury  were  rightly  instructed  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  in  the  construction  of  its 
cars  and  car  platforms,  but  they  were  allowed  to  find  that  it  was 
negligence  for  the  defendant  to  permit  passengers  to  pass  from 
one  car  to  another  without  warning  them  of  the  danger  of  step- 
ping into  the  open  space.  This  subject  was  covered  by  the 
decision  in  Welch  v.  Boston  Elevated  Railway  Co.,  ubi  supra. 
In  that  case,  as  in  this,  it  appeared  that  the  chains  which  were 
kept  up  at  the  end  of  each  car  while  the  train  was  in  motion  were 
taken  down  at  the  station,  thereby  extending  an  invitation  to 
passengers  to  pass  from  one  car  to  another  if  there  was  occasion 
so  to  do ;  and  in  the  earlier  case  it  appeared  that  the  plaintiff,  a 
woman,  after  taking  a  step  or  two  into  a  car,  discovered  that  it 
was  a  smoking  car,  and  turned  to  pass  across  the  platfoniis  into 
the  next  car,  and  stepped  down  between  the  cars.  Neither  she 
nor  the  plaintiff  in  the  present  case  was  given  any  waming^. 
The  only  difference  between  that  case  and  this,  as  the  present 
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plaintiff  presents  it,  is  that  in  that  the  plaintiff  herself  discovered 
that  she  had  entered  the  smoking  car,  and  started  to  pass  into 
the  other ;  while  the  present  plaintiff  says  that  the  ^ard  on  the 
platform  called  out,  "This  is  a  smoker;  pass  through."  This 
ditterence  is  immaterial,  for  the  open  passag^eway  with  the  chains 
down  was  as  much  an  invitation  to  a  lady  who  found  herself  at 
the  door  of  the  smoking  car  to  pass  across  into  the  other  car  as 
were  the  words  of  the  guard.  The  real  question  is  the  same  in 
both  cases — whether  it  was  the  dutv  of  the  defendant  to  have  a 
man  who  should  warn  every  passenger  who  was  about  to  step 
from  one  car  to  another  of  the  danger  of  stepping  into  the 
opening.  We  are  of  opinion  that  the  law  does  not  impose  this 
duty  on  the  defendant.  No  one  who  observes  a  train  of  these 
cars  as  it  enters  or  leaves  a  station  can  fail  to  see  that  there  is  a 
space  between  the  cars.  In  passing  from  one  car  to  another,  a 
person  who  looks  to  see  where  he  is  stepping  must  discover  the 
same  fact,  if  he  did  not  know  it  before.  The  percentage  in 
number  olF  all  the  passengers  that  ride  upon  these  trains  who 
would  pass  from  one  car  to  another  without  knowing  that  there 
was  such  a  space  between  them  in  time  to  prevent  an  accident 
0!  this  kind  is  exceedingly  small.  The  practical  difficulty  of 
^ving  to  every  passenger  who  is  about  to  pass  from  car  to  car 
an  express  notice  of  the  opening,  which  would  be  any  better  than 
the  information  gained  by  the  use  of  his  eyes,  would  be  great. 
The  annoyance  and  disturbance  that  would  be  caused  by  speak- 
in?  to  ever}'  such  passenger  would  be  very  objectionable.  A 
najority  of  the  court  remain  satisfied  with  the  decision  in  Welch 
V.  Boston  Elevated  Railway  Co.  that  there  was  no  negligence  on 
the  part  of  the  defendant  in  arranging  its  passageway  for  pas- 
seng^ers  and  impliedly  inviting  them  to  use  it  at  stations,  when- 
ever there  is  occasion  so  to  do,  without  informing  them  in  words 
that  there  is  an  open  space  between  the  platforms. 
Exceptions  sustained. 


Locisv^iLLE  &  NASHVILI.E   Raii^road   COMPANY,    Petitioner,   v. 
West  Coast  Naval  Stores  Company. 

(Submitted  April  25,  1905.     Decided  May  29,   1905.) 

[25  Sup.  Ct.  Rep.  745,] 

Wharves — Right  of  Public  Use. — A  wharf  in  the  harbor  of  a  city, 
at  the  foot  of  a  public  street,  built  by  a  railway  company  under  au- 
thority from  the  city,  in  addition  to  adequstte  terminal  facilities,  for 
the  purpose  of  more  conveniently  procuring  the  transportation  of 
treight  beyond  its  own  line  by  such  carriers  as  it  might  select,  is  not 
a  public  wharf,  whose  use  can  be  demanded  by  a  shipper  on  payment 
of  reasonable  hire,  for  the  purpose  of  employing  vessels  of  his  own 
selection  for  the  further  carriage  of  his  goods. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  to  review  a  judgment  which  af- 
firmed a  judgement  of  the  Circuit  Court  for  the  Northern  Dis- 
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trict  of  Florida  in  favor  of  plaintiff  in  an  action  to  recover 
damagfes  from  the  railway  company  for  its  refusal  to  permit 
a  shipper  to  use  its  wharf  for  the  further  carriag^e  of  his  ^oods. 
Reversed  and  remanded  to  the  Circuit  Court  for  further  pro- 
ceeding's. 
.   See  same  case  below,  62  C.  C.  A.  681,  128  Fed.  1020. 

Statement  by  Mr.  Justice  Peckham  : 

Certiorari  to  the  circuit  court  of  appeals  for  the  fifth  circuit  to 
review  a  judg:ment  of  that  court  affirming^  one  in  favor  of  the 
West  Coast  Naval  Stores  Company  (hereinafter  called  the  plain- 
tiff), ag^ainst  the  railroad  company  (hereinafter  called  tlie  de- 
fendant), for  damages  for  refusing  to  permit  the  plaintiff  to 
use  the  wharf  of  defendant  at  Pensacola  for  the  transportation  of 
plaintiff's  property,  as  stated  in  the  declaration. 

The  action  was  brought  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Florida. 

The  plaintiff's  declaration  contains  two  counts,  which  are  sub- 
stantially the  same,  and  it  is  therein  averred  that  the  plaintiff  is 
a  citizen  of  Florida  and  the  defendant  is  a  citizen  of  Kentucky, 
and  that  the  latter  is  a  common  carrier,  and  carries  g^oods  into 
Pensacola  over  its  railroad,  and,  among  them,  the  goods  of  the 
plaintiff.  The  course  of  business  between  the  two  companies  has 
iDeen  for  the  plaintiff  to  obtain  transportation  of  its  turpentine 
and  rosin  from  its  yard  near  Pensacola,  and  its  warehouse  in 
that  city,  by  means  of  a  switch,  built  for  that  purpose  by  the  de- 
fendant, to  defendant's  main  line,  and  thence  to  the  wharf  of 
defendant  (which  plaintiff  alleged  was  a  public  wharf),  by 
means  of  the  cars  and  upon  the  railroad  of  the  defendant.  The 
wharf  extended  into  the  bay  of  Pensacola,  and  was  used  by  de- 
fendant (and  by  persons  bringing  goods  over  the  defendant's 
railway  to  and  into  Pensacola)  for  the  purpose  of  shipping  such 
goods  from  the  wharf  to  vessels  destined  for  other  ports.  After 
defendant  had  transported  the  goods  of  the  plaintiff  to  the  wharf 
of  defendant,  the  plaintiff  had  been  accustomed  to  ship  to  other 
ports  by  vessels,  with  the  managers  of  which  plaintiff  had  con- 
tracts of  carriage;  that  in  the  midst  of  the  prosecution  of  such 
business  defendant  had  notified  plaintiff  that  it  would  thereafter 
refuse,  and  it  did  thereafter  refuse,  to  allow  plaintiff  to  trans- 
port its  goods  to  the  wharf  for  the  purpose  of  there  loading  them 
on  such  vessels  as  above  mentioned,  and  refused  to  permit  the 
wharf  and  railway  of  defendant  to  be  used  in  the  prosecution  of 
plaintiff's  business,  in  so  far  as  the  prosecution  would  involve 
the  use  of  the  vessels  chosen  by  the  plaintiff  for  the  shipment  oi 
the  goods  from  Pensacola,  to  the  damage  of  the  plaintiff,  as  set 
forth  in  the  declaration. 

The  defendant  filed  several  pleas  to  this  declaration,  and  the 
plaintiff  demurred  to  them,  which  demurrer  was  overruled  by 
the  circuit  court.  Upon  writ  of  error  the  circuit  court  of  appeals 
reversed  that  judgment  (57  C.  C.  A.  671,  121  Fed.  645),  and 
when  the  case  came  down  the  defendant  withdrew  all  former 
pleas  and  filed  in  the  circuit  court  another  plea,  as  follows: 
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**The  defendant,  withdrawing^  all  former  pleas,  pleads  to  the 
ii:  St  and  second  counts  of  the  declaration  as  follows : 

"1.  That  the  defendant  has  adequate  depots  and  yards  in  the 
city  of  Pensacola  for  the  receipt  and  delivery  of  all  merchandise 
committed  to  it  for  transportation  to,  and  deliver>'  at,  Pensacola. 
That  neitfier  its  charter  nor  any  statutory  law  has  compelled  or 
required,  or  compels  or  requires,  it  to  construct  or  maintain  the 
wharf  mentioned  in  the  declaration,  but  that  it  constructed  the 
same  at  an  expense  to  it  of  tens  of  thousands  of  dollars,  for  the 
purpose  of  providing  facilities  for  the  transaction  of  its  business 
with  such  vessels  as  it  mig^ht  permit  to*come  to  and  lie  at  said 
wharf  to  take  cargo.  That  no  business  has  ever  been  done  at 
said  wharf  except  the  transportation  by  the  defendant,  in  cars 
OP  its  railroad  over  said  wharf,  to  and  from  vessels  lying  at  the 
said  wharf,  of  goods  brought,  or  to  be  transported,  by  said 
vessels,  and  the  loading  and  unloading  thereat  of  such  vessels. 
That,  in  accordance  with  such  purpose,  it  made  and  promul- 
gated, upon  the  construction  of  said  wharf,  and  more  than  five 
years  prior  to  the  bringing  of  this  suit,  rules  and  regulations,  by 
which  It  limited  the  use  of  its  wharves,  including  the  wharf 
mentioned  in  the  declaration,  *to  traffic  handled  by  vessels  in 
regular  lines  running  in  connection  with  the  Louisville  &  Nash- 
ville Railroad,  and  vessels  belonging  to,  or  consigned  to.  Gulf 
Transit  Company'  (an  agency  of  defendant),  and  making  the 
use  of  said  wharves  *for  traffic  in  connection  with  vessels  other 
than  herein  referred  to,'  ^subject  to  special  arrangement'  The 
said  rules  and  regulations  were  in  operation  and  enforced  by 
defendant  from  the  time  of  their  promulgation,  as  aforesaid,  up 
to.  and  at  the  time  of,  the  refusal  of  the  defendant  to  permit  the 
naval  stores  of  the  plaintiff  to  be  loaded  from  its  wharf  into  the 
'certain  vessels'  mentioned  in  the  declaration,  and  still  are  in 
force  and  operation.  That  the  said  *  certain  vessels'  were  not 
r^ular  lines  running  in  connection  with  the  Louisville  &  Nash- 
ville Railroad,  nor  were  they  belonging  to,  or  consigned  to,  Gulf 
Transit  Company,  nor  had  they  made  any  special  arrangements 
with  the  defendant  for  the  use  of  the  said  wharf;  but  that  said 
vessels  constituted  an  independent  line  between  New  York  and 
Pensacola,  and  New  York  and  Mobile,  Alabama,  carrying  mer- 
chandise between  the  said  points,  and  would  have  come  in  com- 
petition with  a  line  of  steamers  with  which  the  defendant  was 
then  negotiating  for  regular  service  in  the  transportation  of 
merchandise  to  and  from  New  York  and  Pensacola,  in  connec- 
tion, and  under  traffic  arrangements,  with  defendant,  and  such 
service  has  since  been  established,  and  a  line  of  steamers  is  now 
regularly  transporting  merchandise  between  said  points,  in  such 
connection,  and  under  such  traffic  arrangements;  and  was  also 
in  competition  with  the  defendant  itself,  which  was,  at  said  time, 
and  had  been  for  a  long  time  prior  thereto,  engaged  in  a  like 
business  between  said  points,  carrying  goods  by  its  line  of 
railroad  from  Pensacola  and  Mobile  to  River  Junction,  Florida, 
Cincinnati,  Ohio,  and  Montgomery,  Alabama,  and  there  deliver- 
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ing^  tlie  same  to  a  connecting  carrier  and  other  carriers  connect- 
ingf  therewith,  transporting  goods  to  the  city  of  New  York,  and 
receiving  from  said  connecting  carriers  at  the  points  aforesaid, 
and  transporting  to  Pensacola  and  Mobile,  goods  shipped  from 
New  York  to  Pensacola  and  Mobile. 

"That  the  defendant  has  not  either  notified  plaintiff  that  it 
would  not  carry  plaintiff's  naval  stores,  nor  refused  to  transpon 
plaintiff's  naval  stores,  over  its  railway  mentioned  in  the  declara- 
tion, to  and  on  its  wharf,  also  mentioned  in  the  declaration ;  that 
it  has  at  all  times  so  transported  them  when  requested  so  to  do 
by  the  plaintiff;  that  tHe  defendant  has  refused  to  permit  the 
certain  vessels  mentioned  in  the  declaration  to  take  goods  and 
merchandise  from  its  said  wharf,  to  be  transported  by  them  to 
the  port  of  New  York,  as  aforesaid,  but  that  such  refusal  was 
solely  because  the  said  vessels  were  not  of  either  of  the  classes 
provided  for  by  the  rules  aforesaid,  nor  had  made  special  ar- 
rangements with  the  defendant,  and  would  have  been,  as  afore- 
said, in  competition  with  the  lines  of  vessels  connecting  with  the 
defendant,  running  to  and  from  New  York,  and  was,  as  afore- 
said, in  competition  with  the  defendant  itself  in  its  rail  trans- 
portation aforesaid,  to  and  from  New  York  city;  and  that  the 
defendant  was  then,  and  at  all  times  had  been,  ready  and  willing 
to  give,  and  did  give,  to  the  plaintiff  the  same  facilities  for  ship- 
ping naval  stores  to  New  York,  or  any  other  port,  over  defend- 
ant's said  wharf,  as  it  gave  to  any  and  all  other  shippers;  that 
the  unloading  by  the  plaintiff  of  its  said  goods  into  said  vessels 
necessarily  involves  the  lying  at,  attachment  to,  and  use  of,  the 
said  wharf,  one  of  the  terminals  of  the  defendant,  by  the  said 
vessels;  that  the  said  wharf  was  not,  at  the  time  mentioned  in 
the  declaration,  and  has  never  been,  a  public  wharf,  unless  the 
facts  set  forth  hereinbefore  in  this  plea  constituted  it  such." 

This  plea  was  in  substance  the  same  as  the  third  plea  which 
defendant  had  theretofore  interposed,  and  which  the  circuit  coun 
of  appeals  had  held  bad.  The  plaintiff  again  demurred.  The 
circuit  court  sustained  the  demurrer,  in  accordance  with  the  de- 
cision of  the  circuit  court  of  appeals,  and  gave  leave  to  the 
defendant  to  amend  as  it  might  be  advised.  The  defendant  re- 
fused to  amend.  Judgment  was  then  entered  against  it  by  de- 
fault, and  direction  given  to  proceed  with  the  case  for  the 
purpose  of  having  plaintiff's  damages  assessed.  A  trial  by  jury 
upon  the  question  of  damages  was  had,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  $1,000,  upon  which  judgment  was 
duly  entered. 

The  defendant  then  sued  out  a  writ  of  error  to  the  circuit 
court  of  appeals  for  the  fifth  circuit,  which  court,  adhering  to 
the  views  expressed  by  it  on  the  former  appeal,  affirmed  the 
judgment  (62  C.  C.  A.  681,  128  Fed.  1020),  and  the  defendant 
thereupon  applied  to  this  court  for  a  writ  of  certiorari,  which 
was  granted,  and  the  case  is  now  here. 

Messrs,  William  A,  Blount,  and  A.  C,  Blount,  Jr,,  for  peti- 
tioner. 

Mr.  John  C.  Avery,  for  respondent. 
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Mr.  Justice  Peckham,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court: 

When  this  case  was  first  before  the  circuit  court  of  appeals, 
it  was  stated  in  the  opinion  which  was  then  delivered  that  the 
case  showed  that  the  railroad  company  was  in  possession  of  a 
lar^e  wharf,  built  at  its  own  expense,  "on  the  extension  of  a 
public  street  in  the  city  of  Pensacola,  into  the  deep  waters  of  the 
harbor  of  the  city."  On  looking  at  the  record  before  us,  we 
find  in  the  pleadings  no  averment  that  the  wharf  in  question 
was  in  fact  built  as  such  an  extension.  The  statement  of  facts 
preceding  the  opinion  of  the  circuit  court  of  appeals  shows,  how- 
ever, that  there  were  replications  filed  to  the  various  pleas,  one 
of  which  replications  contained  the  averment  that  the  wharf 
was  an  extension  of  a  street  of  the  city  of  Pensacola,  into  the 
bay  of  Pensacola,  for  a  distance  of  more  than  500  yards,  all 
within  the  limits  of  the  city  of  Pensacola,  and  maintained  by  the 
defendant  by  authority  of  the  city.  Hence  the  statement  in  the 
opinion  was  perfectly  correct.  Subsequently  to  the  decision  of 
the  circuit  court  of  appeals,  and  after  the  case  was  remanded  to 
the  circuit  court,  it  appears  by  the  record  before  us  that  the 
defendant  withdrew  all  its  former  pleas,  and  filed  the  single  plea 
set  forth  in  the  foregoing  statement  of  facts.  To  this  plea  no 
replication  was  filed.  Counsel  for  the  plaintiff  admits  that  neither 
the  declaration  nor  the  plea  contains  any  averment  that  the 
wharf  in  question  was  an  extension  of  a  public  street.  If  we 
assume,  what  is  without  doubt  the  fact,  that  the  wharf  was  built 
at  the  foot  of  a  public  street  in  the  city  of  Pensacola,  and  was 
carried  out  into  the  deep  water  of  the  bay  some  hundreds  of 
>-ards,  we  must  also  assume  the  fact  mentioned  in  the  brief  of 
the  defendant,  and  substantially  set  forth  in  the  former  replica- 
tion, that  the  building  and  maintaining  of  the  wharf  were  author- 
ized by  authority  from  the  city  of  Pensacola,  and  also  from  the 
state  of  Florida.  These  facts  will  therefore  be  taken  as  ad- 
mitted, in  order  that  the  case  may  be  discussed  upon  the  facts 
as  thev  reallv  exist. 

Counsel  for  plaintiff  now  asserts,  and  we  assume,  that  the 
gravamen  of  plaintiff's  complaint  is  not  that  the  defendant  would 
not  transport  plaintiff's  goods,  or  any  part  of  them,  on  defend- 
ant's lines,  from  the  wharf  in  question,  "but  only  that  defendant 
would  not  permit  plaintiff's  goods  to  be  at,  from,  or  by  means  of 
defendant's  wharf  loaded  upon,  or  delivered  to,  the  said  vessels," 
with  the  managers  of  which  plaintiff  had  contracted  to  have  its 
Roods  transported  to  other  ports.  This  means  of  transportation^ 
by  such  vessels  as  plaintiff  should  choose,  is  asserted  by  it  as 
a  right,  because  it  contends  that  the  wharf  of  defendant",  under 
the  averment  to  that  effect  in  the  declaration,  and  not  denied,  in 
terms,  in  the  plea,  taken  in  connection  with  the  facts  stated  in 
such  plea,  was  a  public  wharf,  or  that,  at  least,  the  defendant 
had  devoted  it  to  a  public  use.  The  defendant  in  its  plea  sets 
up  facts  which  it  avers  show  the  wharf  was  not  a  public  one. 
The  plaintiff  insists  that  the  plea  shows  that  the  defendant  built 
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and  used  the  wharf  itself  and  permitted  a  lar^e  part  of  the 
public  to  use  it,  including,  at  any  rate,  those  who  were  eng^ag^ed  in 
traffic  handled  by  vessels  belong^ingf  to  reg^ular  lines  running-  in 
connection  with  the  defendant,  and  also  including^  vessels  be- 
longfin^  or  consigned  to  the  Gulf  Transit  Company,  an  agent  of 
defendant,  together  with  those  who  were  using  the  wharf  under 
some  special  arrangements  between  them  and  the  defendant. 
All  this,  the  plaintiff  contends,  amounted  to  making  the  wharf 
a  public  one,  or  at  least  that  it  thereby  became  a  facility,  to  the 
use  of  which  'the  public  as  a  public  had  a  right  on  payment  of 
reasonable  compensation.  If  plaintiff  chose  to  employ,  for  the 
further  transportation  of  its  goods,  the  vessels  with  the  man- 
agers of  which  the  defendant  had  some  business  arrangement 
or  contract,  it  is  not  denied  that  the  defendant  would  and  did 
permit  such  transportation.  In  this  respect  there  is  no  allega- 
tion that  the  plaintiff  did  not  have  equal  facilities  with  all  other 
shippers.  Defendant's  plea  avers  that  it  did  give  to  plaintiff  the 
same  facilities  for  shipping  its  goods  over  defendant's  wharf 
that  it  gave  to  any  or  all  shippers.  In  brief,  the  fact  seems  to  be 
that  the  only  complaint  of  the  plaintiff  is  that  defendant  will  not 
permit  competing  vessels  to  make  use  of  its  wharf  for  the  pur- 
pose of  such  competition. 

We  do  not  see  that  the  fact  that  the  wharf  was  erected  under 
authority  from  the  city,  at  the  foot  of  a  public  street  of  the  city, 
makes  any  material  difference  in  the  character  of  the  wharf,  or 
that  the  right  of  plaintiff  to  select  its  own  vessels  to  continue 
from  that  wharf  the  transportation  of  its  goods  is,  on  that 
ground,  enhanced,  or  the  right  of  defendant  to  control  the  wharf 
for  its  own  use  when  erected  is  thereby  diminished.  The  ri^ht 
to  erect  the  wharf  was  granted  by  the  proper  authorities,  and,  so 
far  as  the  record  shows,  it  was  granted  without  imposing  any 
conditions  as  to  its  use  by  the  public.  We  think  the  plaintiff  had 
no  right  of  access  to  the  wharf  founded  simply  upon  the  fact 
that  it  was  erected  under  proper  authority,  in  the  harbor  of 
Pensacola,  and  at  the  foot  of  one  of  the  public  streets  of  that 
city.  The  question  of  the  rights  of  plaintiff  must  really  turn 
upon  the  character  of  the  use  of  the  wharf,  whether  it  is  public 
or  private. 

The  argument  upon  the  part  of  plaintiff  is,  in  substance,  this : 
True,  defendant  has  erected  a  wharf,  which  is  not  in  fact  in- 
tended or  used  as  the  terminus  of  its  road  at  Pensacola,  adequate 
yards  and  depots  having  been  furnished  by  the  defendant  for  all 
goods  and  passengers  destined  to  Pensacola  only ;  but  the  wharf 
has  been  erected  to  enable  defendant  to  more  conveniently  carry 
out  contracts  for  transportation  beyond  its  own  line,  which  it 
was  not  compelled  to  make,  and  which  it  could  carry  out  by 
such  agencies  as  it  chose ;  but  the  plaintiff,  having  goods  destined 
for  points  outside  of  Florida,  insists  upon  its  right  to  use  the 
road  of  defendant,  not  to  carry  these  goods  to  Pensacola,  but  to 
defendant's  wharf,  so  that  plaintiff  may  there  transfer  them  into 
vessels  which,  it  has  arranged  to  take  them ;  in  order  to  do  this 
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i-  is  necessary  that  defendant  be  compelled  to  share  its  posses- 
sion of  its  own  wharf  with  the  managers  of  these  other  vessels; 
for  this  possession  plaintiff  is  prepared  to  make  reasonable  com- 
pensation. The  right  on  the  part  of  the  plaintiff  is  urged  as  the 
result  of  the  action  of  defendant  in  permitting  the  use  of  the 
wharf  as  stated  in  the  plea.  By  such  use  it  is  contended  that  the 
defendant  in  effect  dedicated  the  wharf  to  the  public ;  or,  at  least, 
has  granted  to  the  public  an  interest  in  the  use  of  the  wharf. 

We  are  of  opinion  that  the  wharf  was  not  a  public  one,  but 
that  it  was  a  mere  facility,  erected  by  and  belonging  to  defendant, 
and  used  by  it,  in  connection  with  that  part  of  its  road  forming 
an  extension  from  its  regular  depot  and  yards  in  Pensacola,  to 
the  wharf,  for  the  purpose  of  more  conveniently  procuring  the 
tiansportation  of  goods  beyond  its  own  line,  and  that  defendant 
need  not  share  such  facility  with  the  public  or  with  any  carriers 
other  than  those  it  chose  for  the  purpose  of  effecting  such 
further  transportation. 

Neither  the  public  nor  the  plaintiff  had  such  an  interest  in  the 
wharf  as  would  give  to  either  the  right  to  demand  its  use  on  pay- 
ment of  reasonable  hire.  Nor  was  the  wharf  a  depot  or  place 
of  storage  of  the  defendant  for  goods  to  be  delivered  at  or  taken 
from  the  city  of  Pensacola  for  transportation  by  rail.  The  de- 
fendant had  adequate  depots  and  yards  in  that  city  for  the 
proper  storage  of  all  merchandise  committed  to  it  for  delivery  at 
Pensacola,  or  there  received,  to  be  transported  therefrom  by  de- 
fendant All  consignees  of  goods  at  Pensacola  had  equal  facil- 
ities for  obtaining  them  there.  Although  not  bound  originally 
to  carry  goods  beyond  its  own  terminus  at  Pensacola,  yet  the 
defendant  might  agree  to  do  so,  and  it  had  the  right,  when  duly 
authorized  by  the  proper  authorities,  to  construct  facilities  to 
enable  it  to  continue  such  transportation  beyond  the  line  of  its 
riilroad,  by  such  other  carriers  as  it  might  agree  with.  The  city 
or  state  authorities,  in  granting  the  right  to  erect  such  facilities, 
might,  of  course,  have  attached  such  conditions  as  they  thought 
wise;  but,  in  their  absence,  neither  the  public  nor  this  plaintiff, 
as  the  owner  of  goods,  would  have  the  right,  on  this  state  of 
facts,  to  go  to  the  wharf  with  vessels  for  the  purpose  of  con- 
tinuing transportation  of  goods  in  competition  with  the  defend- 
ant. The  defendant  never  became  a  common  carrier,  as  to  this 
wharf,  in  the  sense  that  it  was  bound  to  accord  to  the  public  or 
to  plaintiff  a  right  to  use  it  upon  payment  of  compensation.  We 
do  not  see  that  the  plaintiff  had  any  right  even  to  demand  that 
the  defendant  should  carry  plaintiff's  goods  on  the  rails  defend- 
ant had  laid  down  to  reach  the  wharf  from  its  depot  or  yards  at 
Pensacola,  the  terminus  of  its  road  at  that  city.  Those  rails  were 
only  laid  for  the  purpose  of  reaching  the  wharf,  in  order  that  de- 
fendant might  carry  goods  to  it  which  it  had  undertaken  to 
forward,  by  itself  or  by  vessels  it  had  arranged  with,  beyond  its 
line.  Very  likely  it  would  be  bound  to  carry  plaintiff's  goods  on 
this  part  of  its  rails,  for  the  same  purpose  and  on  the  same  terms 
it  did  for  others,  viz.,  in  order  that  it  might  itself,  or  through 
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others  it  had  contracted  with,  forward  the  ^oods  beyond  its  own 
line.  But  plaintiff  demands  more  than  this:  it  demands  that  de- 
fendant shall  carry  plaintiff's  goods  over  its  rails  thus  laid,  in 
order  that  plaintiff  may  itself  forward  its  goods  by  vessels  of  its 
own  selection,  and  that  defendant  shall  surrender  possession  of 
enough  of  its  wharf  to  enable  plaintiff  to  do  so. 

That  the  defendant  had  the  right  to  choose  its  own  agencies, 
and  grant  to  them  the  exclusive  privilege  of  access  to  its  own 
wharf,  which  it  built  only  for  the  purpose  of  continuing  the 
ttansportation  of  goods  which  it  had  transported  to  the  end  of 
itf  line,  has  in  effect  been  decided  by  this  court.    Atchison,  T.  & 
S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  110  U.  S.  667,  28  L. 
Ed.  291,  4  Sup.  Ct.  Rep.  185.     In  that  case  it  was  held  that, 
although  at  common  law  the  common  carrier  was  not,  bound 
to  carry  beyond  its  own  lines,  yet  it  might  contract  to  do  so, 
and,    in    the    absence    of    statutory    regulations    prohibiting    it, 
the  carrier  might  determine  for  itself  what  agencies  it  would 
employ  to  continue  the  transportation,  and  it  was  not  bound  to 
enter  into  agreements  for  such  transportation  with  another  be- 
cause it  had  done  so  with  one  common  carrier.     Having  the 
right,  as  the  authorities  prove,  to  decide  what  agencies  it  would, 
employ  for  the  purpose  of  transporting  goods  beyond  its  own 
line,  and  not  being  bound  to  enter  into  any  contracts  or  ar- 
rangements with  one  person  or  carrier  because  it  had  so  con- 
tracted or  arranged  with  another,  we  think  it  follows  that  de- 
fendant was  not  obliged  to  permit  the  public  to  have  access  to 
its  wharf,  built  for  the  purpose  stated,  simply  because  it  granted 
such  permission  to  those  with  whom  it  made  arrangements  of 
the  kind  set  forth  in  the  plea.     While  refusing  to  make  any 
agreement  with  defendant  for  the  further  transportation  of  plain- 
tiff's  goods   beyond   Pensacola,   plaintiff   nevertheless   claims  a 
right  to  use  the  wharf  erected  by  defendant  for  its  own  purpose, 
as  already   stated.     This  cannot  be   sustained.     The   principle 
stated  in  the  above  case  is,  in  substance,  recognized  in  Gulf, 
C.  &  S.  F.  R.  Co.  V,  Miami  S.  S.  Co.,  30  C.  C.  A.  142,  52  U.  S. 
App.  732,  86  Fed.  407 ;  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  S. 
W.  R.  Co.,  26  L.  R.  A.  192,  4  Inters.  Com.  Rep.  854,  11  C.  C.  A. 
417,  27  U.  S.  App.  380,  63  Fed.  775,  affirming  same  case  in  4 
Inters.  Com.  Rep.  537,  59  Fed.  400.    The  two  last  cases  involved 
the  construction  of  the  Interstate  Commerce  Act,  but  they  affirm 
the  principle  that  a  common  carrier  may  agree  with  such  other 
carrier  as  it  may  choose,  to  forward  beyond  its  own  line  the 
goods  which  it  had  transported  to  its  own  terminus.     See  also. 
Central  Stock  Yards  Co.  v,  Louisville  &  N.  R.  Co.,  192  U.  S. 
568-571,  48  L.  Ed.  565-569,  24  Sup.  Ct.  Rep.  339 ;  Kentuckv  & 
I.  Bridge  Co.  v,  Louisville  &  N.  R.  Co.,  2  L.  R.  A.  289,  2  Inters. 
Com.  Rep.  351,  37  Fed.  567;  Oregon  Short  Line  &  U.  N.  R.  Co. 
V.  Northern  P.  R.  Co.,  4  Inters.  Com.  Rep.  249,  51  Fed.  465; 
Ilwaco  R.  &  Nav.  Co.  v,  Oregon  Short  Line  &  U.  N.  R.  Co.,  5 
Inters.  Com.  Rep.  627,  6  C.  C.  A.  495,  15  U.  S.  App.  173,  57 
Fed.  673. 
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The  cases  cited  did  not  involve  rifa^hts  of  parties  to  a  wharf 
situated  in  a  harbor,  but  we  think  that  the  rig^ht  of  one  carrier 
to  enter  into  arranfa^ements  with  another  carrier  to  forward  its 
j^oods,  and  to  refuse  to  do  so  with  others,  or  to  permit  such 
others  to  avail  themselves  of  the  facilities  constructed  by  the 
ori^nal  carrier  for  that  purpose,  is  not  altered  because  the 
facility  so  constructed  by  it  happens  to  be  a  wharf  in  the  harbor 
of  a  city  instead  of  some  structure  on  land.  The  wharf  may  be 
a  private  one,  and  its  owner  may  permit  those  only  to  have  ac- 
cess to  it  that  it  may  choose.  A  private  wharf  may  exist  on  the 
shores  of  a  navi^ble  river  or  lake,  or  in  a  harbor  of  a  city  from 
which  access  is  obtained  directly  to  the  sea.  Dutton  v.  Strong, 
1  Black,  23,  32,  17  L.  Ed.  29,  32. 

It  is  to  be  remembered  that  the  wharf  was  not,  in  strictness, 
the  terminus  of  defendant  for  unloading^  its  goods  for  Pensacola. 
The  defendant  had  other  depots  and  yards  for  that  purpose. 
The  main  use  of  the  wharf  was  only  for  the  purpose  of  sending^ 
the  goods  brought  by  defendant,  to  other  ports  as  a  continuation 
of  their  carriage  beyond  the  line  of  the  defendant's  road.  How 
much  space,  if  any,  it  might  devote  to  other  vessels,  with  the 
managers  of  which  it  might  make  special  arrangements,  would 
naturally  be  for  the  defendant  to  decide,  as  also  the  particular 
terms  of  such  arrangements.  The  conveniences  of  the  wharf 
are,  of  course,  necessarily  limited. 

It  is  well  said  by  counsel  for  defendant  in  their  brief  that  "the 
ven-  nature  of  a  wharf,  and  its  inadequacy  to  meet  the  demands 
of  every  incoming  vessel,  necessitates  that  its  use  should  be  ex- 
clusively for  those  with  whom  the  carrier  enters  into  arrange- 
ments. The  carrier  has  a  right  to  select  a  strong  connection 
instead  of  a  weak  one, — one  that  will  give  assurance  of  perma- 
nent business,  instead  of  one  that  can  offer  only  occasional  ship- 
ment. If  the  free  use  is  incompatible  with  the  certain  regular 
use  by  the  steamer,  or  lines  of  steamers,  with  which  the  carrier 
is  aligned,  it  is  too  clear  for  further  reasoning  that  such  carrier 
has  the  right  to  accept  the  latter  and  thereby  exclude  the 
former." 

The  reasons  for  permitting  such  use  of  the  wharf  are  mani- 
fold. Without  it  the  commerce  of  the  country  in  the  large  cities 
would  be  cramped,  if  not  very  greatly  damaged,  by  the  uncer- 
tainty of  finding  quarters  for  the  regular  and  swift  unloading 
and  loading  of  the  vessels.  But  the  capacity  of  a  wharf  is  neces- 
sarily limited,  and  if  the  wharf  were  open  to  all  comers  in  their 
turn  there  could  be  no  certainty  as  to  any  particular  vessels 
being  able  to  reach  the  wharf  at  any  definite  time,  and  conse- 
quently there  would  be  a  like  uncertainty  as  to  when  such  vessel 
would  be  able  to  depart  with  its  load.  One  unexpected  so-called 
tramp  vessel  might,  by  arriving  a  few  hours  in  advance,  take 
possession  of  all  that  was  left  of  the  wharf  for  the  purpose  of 
loading,  and  thus  prevent  the  regular  steamer,  arriving  a  little 
later,  from  coming  to  the  dock,  unloading  its  cargo,  and  then 
loading  with  goods  from  the  railroad.    In  this  way  there  would 
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be  confusion  in  time  and  in  the  possession  of  the  wharf  by  the 
different  vessels,  and  its  value  for  the  purpose  for  which  it  was 
erected  would  be  g^reatly  reduced,  if  not  wholly  destroyed. 

The  principle  herein  recog^nized  has  also  been  affirmed  by  this 
court  in  what  are  known  as  the  Express  Cases,  117  U.  S.  1, 
29  L.  Ed.  791,  6  Sup.  Ct.  Rep.  542,  628,  where  it  was  held 
(because  the  facilities  were  necessarily  limited)  that  railroad 
companies  had  the  rigfht  to  contract  with  particular  express 
companies  for  the  transportation  of  the  traffic  of  the  latter  over 
the  lines  of  their  railroads,  and  that  the  railroad  company  was 
not  bound  to  transport  the  traffic  of  independent  express  com- 
panies over  its  lines  in  the  same  manner  in  which  it  transported 
the  traffic  of  the  particular  companies  contracted  with;  in  other 
words,  that  the  railroad  companies  were  not  bound  to  furnish,  in 
the  absence  of  a  statute,  to  all  independent  express  companies, 
equal 'facilities  for  doin^  an  express  business  upon  their  passen- 
ger trains. 

These  observations  answer  the  contention  of  plaintiff  that  de- 
fendant, by  erectingf  the  wharf  and  using  it  in  the  way  it  does, 
has  thereby  devoted  its  property  to  a  public  use,  and  that  it  has 
thereby  granted  to  the  public  an  interest  in  such  use,  within 
the  principle  laid  down  in  Munn  v,  Illinois,  94  U.  S.  113,  24  L. 
Ed.  77,  It  has  not  devoted  its  wharf  to  the  use  of  the  public  in 
so  far  as  to  thereby  grant  to  every  vessel  the  right  to  occupy  its 
private  property  upon  making  compensation  to  defendant  for 
the  exercise  of  such  right.  The  reasons  we  have  already  en- 
deavored to  give. 

The  judgments  of  the  Circuit  Court  of  Appeals  and  of  the 
Circuit  Court  for  the  Northern  District  of  Florida  are  reversed, 
and  the  case  remanded  to  the  latter  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 

Mr.  Justice  Harlan  dissents. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  Appt, 

V.  United  States. 

(Submitted  April  16,  1905.     Decided  M^y  15,  1905.) 

[25  Sup.  Ct.   Rep.  665.] 

PostofiBce — Railway  Mail  Route — Compensation — ^Adjustment. — ^The 
adjustment  of  compensation  to  a  railway  company  for  carrying  the 
mails,  made  by  the  Postmaster  General  in  the  exercise  of  his  authority 
under  U.  S.  Rev.  Stat.  §  4002,  U.  S.  Comp.  Stat.  1901,  p.  2719,  to  ar- 
range the  railway  routes  upon  which  the  m^il  is  to  be  carried,  and  to 
adjust  and  readjust  compensation,  may  be  confined,  where  an  exten- 
sion is  made  beyond  the  terminal  of  an  established  mailroute,  to  the 
extension  alone,  without  readjusting  the  compensation  for  the  whole 
route  as  extended. 
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Appeal  from  the  Court  of  Claims  to  review  the  dismissal  of  a 
petition  by  a  railway  company  to  recover  compensation  for 
carrying  the  mails.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  George  R.  Peck,  IV.  W.  Dudley,  and  L,  T.  Michcner, 
for  appellant 

Assistant  Attorney  General  Pradt  and  Mr,  John  Q,  Thomp- 
son, for  appellee. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court : 

The  appellant,  a  Wisconsin  corporation,  filed  a  petition  in  the 
court  of  claims,  Aug^ust  25,  1896,  which  it  amended  July  19, 
1900,  and  by  which  it  soug^ht  recovery  from  the  United  States 
of  the  sum  of  $9,101.08,  for  compensation  for  carryinj?  the  mails 
from  Milwaukee,  Wisconsin,  to  Republic,  Michigan,  and  thence 
t«>  Champion,  Michigan. 

The  services  were  rendered  by  the  Milwaukee  &  Northern 
Railroad  Company.  Appellant's  ownership  was  derived  from 
that  company,  as  alleged  in  the  petition,  as  follows : 

**Your  petitioner  further  avers  that  on  the  30th  day  of  Sep- 
tember, 1890,  it  become  the  purchaser,  and  thereupon  it  became 
the  lawful  owner,  by  assignment  and  transfer,  of  all  of  the 
capital  stock  of  the  said  Milwaukee  &  Northern  Railroad  Com- 
pany ;  that  on  the  1st  day  of  October,  1890,  the  board  of  directors 
of  tfie  Milwaukee  &  Northern  Railroad  Company  was  reorgan- 
ized by  the  election  of  persons  who  were  either  directors  or 
officers  of  the  petitioner,  and  the  offices  were  filled  by  the  elec- 
tion of  persons  who  were  oflficers  of  its  company,  with  the  soli- 
tar}'  exception  of  the  president  of  the  Milwaukee  &  Northern 
Railroad  Company;  that  from  the  30th  day  of  September,  1890, 
until  the  26th  day  of  June,  1893,  that  company  operated  the  rail- 
read  as  a  separate  organization  and  in  the  name  of  the  Mil- 
waukee &  Northern  Railroad  Company ;  that  on  the  26th  day  of 
June,  1893,  pursuant  to  a  vote  of  the  stockholders  of  the  Mil- 
waukee &  Northern  Railroad  Company,  .the  latter  company 
executed  a  deed  to  the  petitioner,  whereby  it  conveyed  to  peti- 
tioner all  its  railroads,  railways,  rights  of  way,  depot  grants, 
tracks,  bridges,  etc.,  and  also  all  other  property  and  choses  in 
action  whatsoever,  both  real  and  personal,  of  the  said  Milwaukee 
&  Northern  Railroad  Company,  and  all  its  rights,  privileges, 
and  corporate  franchises  connected  with  or  relating  to  such 
railroad,  or  to  the  construction,  maintenance,  use,  or  operatit^i 
of  the  same.  And  that  thereafter,  to  wit,  August  28,  1893,  the 
Milwaukee  &  Northern  Railroad  Company  held  its  last  stock- 
holders' meeting  and  its  last  directors'  meeting,  and  since  that 
time  it  has  not  exercised  any  corporate  functions  or  powers,  nor 
has  it  pretended  to  do  anything  of  the  sort." 

The  United  States  demurred  to  the  petition  on  the  grounds 
that  (1)  "The  claim  came  to  the  claimant,  if  at  all,  by  a  pre- 
tended assignment,  which,  as  to  the  United  States,  was  void ; 
(2)  the  allegations  of  the  amended  petition  did  not  state  facts 


408        Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Chica^ro,  M.  A  St.  P.  Ry.  Co.  v.  United  States 

sufficient  to  constitute  a  claim  against  the  United  States."  The 
demurrer  was  sustained  and  the  petition  dismissed,  whereupon 
this  appeal  was  taken. 

The  demurrer  presented  the  questions  of  the  validity  of  the 
assigjiment  and  the  merits  of  the  claim.  We  rest  our  decision  on 
the  latter.  We  express  no  opinion  of  the  validity  of  the  assig^n- 
ment. 

The  Milwaukee  &  Northern  Railroad  ran  from  Milwaukee, 
Wisconsin,  to  Republic,  Michigan,  a  distance  of  255.37  miles. 
Under  the  authority  gfiven  him  by  law,  "to  arrange  the  rail- 
way routes  on  which  mail  is  carried'*  (§  3997  of  the  Revised 
Statutes  of  the  United  States,  U.  S.  Comp.  Stat.  1901,  p. 
2717),  the  Postmaster  General  designated  the  road  from  Mil- 
waukee to  Republic  as  postal  route  No.  139,016,  and  com- 
pensation was  fixed  for  carrying  the  mails  thereon.  On  Feb- 
ruary 4,  1890,  the  road  was  extended  to  Champion,  Michigan,  a 
distance  of  8.89  miles.  Provision  was  made  for  the  extension 
by  an  order  dated  February  4,  1890,  which  directed  that  service 
should  be  extended  from  Republic  to  Champion,  increasing  dis- 
tance 9.16  miles,  less  .27  miles,  making  a  net  increase  of  8.89 
miles,  "in  accordance  with  distance  circular,  and  with  the  under- 
standing that  the  rate  of  compensation  on  this  extension  will  be 
adjusted  in  a  subsequent  order,  in  accordance  with  law." 

On  December  1,  1890,  the  following  order  was  made  and  di- 
rected to  the  general  manager  of  the  railroad: 

Sir:  The  compensation  for  the  transportation  of  mails,  etc., 
on  route  No.  139,016,  between  Milwaukee,  Wisconsin,  and  Cham- 
pion, Michigan,  has  been  fixed  from  September  23,  1890,  to  June 
30,  1891  (unless  otherwise  ordered),  under  acts  of  March  3,  1873 
[17  Stat,  at  L.  556,  chap.  231],  July  12,  1876  [19  Stat,  at  L.  78, 
chap.  179],  and  June  17,  1878  [20  Stat,  at  L.  140,  chap.  259], 
upon  returns  showing  the  amount  and  character  of  the  service 
for  thirty  successive  working  days,  commencing  September  23, 
1890,  at  the  rate  of  $35,022.37  per  annum,  being  $132.53  per  mile 
for  264.26  miles. 

From  February  24  to  September  22,  1890,  pay  is  allowed  at 
the  rate  of  $1,178.19  per  annum,  being  $132.53  per  mile  for 
8.89  miles  extension  between  Republic  and  Champion,  Michigan. 

This  adjustment  is  subject  to  future  orders  and  to  fines  and 
deductions. 

It  will  be  observed  that  this  order  purports  to  fix  the  com- 
pensation on  route  139,016  between  Milwaukee  and  Champion. 

The  dates  designated  are  somewhat  confusing.  However,  in 
two  days  another  order  was  issued  and  directed  to  the  company, 
which  reads  as  follows : 

Sir :  The  compensation  for  the  transportation  of  mails,  etc.,  on 
route  No.  139,016,  between  Republic  and  Champion,  Michigan, 
has  been  fixed  from  February  24,  1890,  to  June  30tli,  1891  (unless 
otherwise  ordered),  under  acts  of  March  3,  1873,  July  12,  1876, 
and  June  17,'  187§,  upon  returns  showing  the  amount  and  char- 
acter of  the  service  for  thirty  successive  working  days,  com- 
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mencin^  September  23,  1890,  at  the  rate  of  $1,178.19  per  annum, 
bein^  $132.53  per  mile  for  8.89  miles  extension. 

This  adjustment  is  subject  to  future  orders  and  to  fines  and 
deductions. 

The  first  order  revoked  the  compensation  for  carrying;  the  mails 
from  Milwaukee  to  Republic,  which  had  been  fixed,  and  was 
manifesdy  a  mistake.  The  second  order  was  intended  to  correct 
the  mistake,  and  confine  the  adjustment  to  the  extension  from 
Republic  to  Champion. 

The  contention  of  appellant  is  that  the  Postmaster  General  had 
no  power  to  issue  the  second  order,  but  was  required  by  §  4002 
or  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  2719)  to  fix  compensation  for  the  whole  route  as  ex- 
tended. The  appellant  ur^es  in  support  of  the  contention  not 
only  the  provision  of  the  section,  but  the  practice  and  usa^e  of  the 
Post  Office  Department.    Section  4002  is  as  follows : 

"The  Postmaster  General  is  authorized  and  directed  to  read- 
just the  compensation  hereafter  to  be  paid  for  the  transportation 
of  mails  on  railroad  routes  upon  the  conditions  and  at  the  rates 
hereinafter  mentioned: 

"First  That  the  mails  shall  be  conveyed  with  due  frequency 
and  speed;  and  that  sufficient  and  suitable  room,  fixtures,  and 
furniture,  in  a  car  or  apartment  properly  lighted  and  warned, 
shall  be  provided  for  route  ag^ents  to  accompany  and  distribute 
the  mails. 

"Second.  That  the  pay  per  mile  per  annum  shall  not  exceed 
the  following  rates,  namely:  On  routes  carrying  their  whole 
length  an  average  weight  of  mails  per  day  of  two  hundred 
pounds,  fifty  dollars;  five  hundred  pounds,  seventy-five  dollars; 
one  thousand  pounds,  one  hundred  dollars;  one  thousand  five 
hundred  pounds,  one  hundred  and  twenty-five  dollars ;  two  thou- 
sand pounds,  one  hundred  and  fifty  dollars;  three  thousand  five 
hundred  pounds,  one  hundrted  and  seventy-five  dollars ;  five  thou- 
sand pounds,  two  hundred  dollars,  and  twenty-five  dollars  addi- 
tional for  every  additional  two  thousand  pounds,  the  average 
weight  to  be  ascertained,  in  every  case,  by  the  actual  weighing 
of  the  mails  for  such  a  number  of  successive  working  days,  not 
less  than  thirty,  at  such  times,  after  June  thirtieth,  eighteen  hun- 
dred and  seventy-three,  and  not  less  frequently  than  once  in  every 
four  years,  and  the  result  to  be  stated  and  verified  in  such  form 
and  manner  as  the  Postmaster  General  may  direct.'' 

The  section  does  not  sustain  the  appellant's  contention.  The 
Postmaster  General  is  given  the  power  to  arrange  the  railway 
routes  upon  which  the  mail  is  to  be  carried,  and  to  adjust  and 
readjust  compensation.  The  orders  of  December  1  and  December 
3,  respectively,  reserved  this  power,  and  the  only  limitations  on 
its  exercise,  expressed  in  §  4002,  is  as  to  the  manner  of  ascertain- 
ing the  rate,  which  is  to  be  by  the  average  weight  of  the  mails. 
There  is  nothing  in  the  section  which  requires  the  abrogation  of 
prior  contracts  when  an  extension  is  made  beyond  the  terminal  of 
an  established  route,  or  precludes  provision   for  the  extension 
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alone.  A  contract  may  not  be  forced  upon  a  railway.  It  may 
accept,  however,  and  become  bound  by  the  action  of  the  Post 
Office  Department.  Eastern  R.  Co.  v.  United  States,  129  U.  S. 
391,  32  L.  Ed.  730,  9  Sup.  Ct.  Rep.  320.  The  record  does  not 
show  any  protest  agfainst  the  order  of  December  3.  Its  terms 
were  unmistakable,  and,  as  counsel  for  the  government  observes, 
"it  may  be  justly  inferred"  that  the  railroad  company  "viewed 
the  order  of  December  3  in  the  same  lig^ht,  and  as  having^  the 
same  force  and  effect,  as  intended  by  the  postal  authorities." 
Judgment  affirmed. 


San  Antonio  &  A.  P.  Ry.  Co.  v.  Burns  et  al, 

(Supreme  Court  of  Texas,  June  19,  1905.) 

[87  S.  W.  Rep.  1144.] 

Railroads — Negligence — Allowing  Johnson  Grass  on  Right  of  Way 
— Communication  to  Land — Recovery. — Laws  1901,  p.  283,  c.  117,  pro- 
vides that  one  owning,  leasing,  etc.,  land  contiguous  to  the  right  of 
way  of  a  railroad,  which  has  permitted  any  Johnson  grass  or  Russian 
thistle  to  mature  or  go  to  seed  on  its  right  of  way,  shall  be  entitled 
to  recover  damages  occasioned  by  reason  of  such  grass,  provided  that 
any  owner,  etc.,  who  permits  any  such  grass  or  thistle  to  mature 
or  go  to  seed  upon  the  land  shall  have  no  right  to  recover.  Held^ 
that  where  Johnson  grass  was  communicated  to  Und  from  a  rail- 
road right  of  way,  but  the  owner  permits  it  to  mature  and  go  to 
seed  thereon,  he  cannot  recover  from  the  railroad. 

Certified  Questions  from  Court  of  Civil  Appeals  of  First  Su- 
preme Judicial  District. 

Action  by  Arthur  Burns  and  others  against  the  San  Antonio 
&  Arkansas  Pass  Railway  Company.  Plaintiffs  recovered  a  judg- 
ment, and  defendant  appealed  to  the  Court  of  Civil  Appeals, 
v/hich  certifies  questions  to  the  Supreme  Court. 

Proctors,  for  appellant. 

Davidson  &  Bailey,  for  appellees. 

Brown,  J.  Certified  questions  from  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District.  The  statement  and 
questions  are  as  follows : 

"Appellees  brought  this  suit,  alleging  that  they  were  owners  of 
land  lying  on  each  side  of  the  defendant  railway  company's  right 
of  way;  that  the  defendant  company  had  permitted  Johnson 
grass  to  go  to  seed  upon  its  right  of  way,  and  had  negligently 
permitted  it  to  be  communicated  to  plaintiffs'  land,  to  their  dam- 
age, for  which  they  prayed,  as  well  as  for  the  penalty  prescribed 
in  the  act  of  the  Legislature  of  April  18,  1901,  commonly  known 
as  the  Johnson  Grass  Statute.'  At  the  trial  plaintiffs,  in  open 
court,  abandoned  their  action  under  the  statute,  and  sought  to 
sustain  a  recovery  under  the  rules  of  the  common  law,  but  they 
made  no  change  in  their  pleading.    They  recovered  a  judgment, 
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and  the  defendant  company  has  appealed  to  this  court.  The  case 
is  now  pending  before  us  on  rehearinj^. 

"The  facts  are  that  plaintiff  is  the  owner  of  cultivated  land  ly- 
in^  on  each  side  of  defendant's  rig^ht  of  way.  The  defendant  is 
a  railway  corporation.  It  has  for  years  permitted  Johnson  ^rass 
to  mature  and  ^o  to  seed  on  its  ri^ht  of  way.  It  was  not  placed 
on  the  rif^ht  of  way  by  the  company's  procurement,  and,  though 
it  has  been  communicated  to  appellees'  lands,  to  their  damage, 
this  has  not  been  due  to  the  actionable  nej^li^ence  of  the  com- 
pany, unless  the  statute  be  applied.  The  appellees  have  passively 
pennitted  the  g^rass  so  communicated  to  their  land  to  mature  and 
Ro  to  seed  thereon,  and  defendant  pleaded  and  urj^ed  that  fact  as 
a  defense  to  the  suit.  We  reversed  the  judgment  of  the  trial  court 
on  the  ground  that  the  undisputed  proof  showed  that  appellees 
had  no  action  at  common  law.  We  remanded  the  cause,  how- 
ever, on  the  ground  that  the  facts  would  sustain  the  statutory 
action  for  damages.  In  view  of  another  trial,  we  construed  the 
statute  relating  to  the  defense  to  such  a  suit,  and  held  that,  if  the 
appellees  had  simply  allowed  to  go  to  seed  upon  their  land  the 
^rass  communicated  by  the  wrong  of  defendant,  it  would  con- 
stitute no  defense  to  the  action  under  the  statute. 

"We  respectfully  certify  for  your  decision  the  following  ques- 
tions: 

"First.  Plaintiffs  having  pleaded  and  proved  a  case  which 
would  have  justified  a  judgment  under  the  statute,  but  for  some 
reason  having  waived  their  rights  thereunder,  and  induced  the 
court  to  render  a  judgment  in  their  favor  upon  another  theory, 
and  the  undisputed  proof  showing  no  right  to  a  judgment  except 
under  the  statute,  should  this  court  have  reversed  and  rendered 
the  judgment,  instead  of  reversing  and  remanding  ? 

"Second.  Did  this  court  err  in  holding  that  appellees  might 
recover,  under  the  provisions  of  the  statute,  notwithstanding  proof 
that  Johnson  grass  communicated  to  their  land  from  seed  from 
the  company's  right  of  way  had  been  permitted  to  mature  upon 
their  premises  ?" 

To  both  questions  we  answer  that,  the  facts  stated  show  that 
appellees  have  no  right  of  action  under  the  statute  referred  to, 
and  the  Court  of  Civil  Appeals  should  have  rendered  judgment 
lor  the  appellant. 

The  first  section  of  the  act  declares  it  to  be  unlawful  for  a  rail- 
^c^ad  company  to  permit  Johnson  grass  to  mature  or  go  to  seed 
on  its  right  of  way.  The  appellees'  claim  is  based  upon  the 
following  section  of  that  act :  "Sec.  2.  If  it  shall  appear  upon  the 
suit  of  any  person  owning,  leasing  or  controlling  land  contiguous 
to  the  right  of  way  of  any  such  railroad  or  railway  company,  or 
corporation,  that  said  railroad  or  railway  company,  or  corporation 
fias  permitted  any  Johnson  grass  or  Russian  thistle  to  mature  or 
so  to  seed  upon  their  right  of  way,  such  person  so  suing  shall 
recover  from  such  railroad  or  railway  company  or  corporation, 
the  sum  of  twenty-five  dollars,  and  any  such  additional  sum  as 
he  may  have  been  damaged  by  reason  of  such  railroad  or  railway 
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company  or  corporation  permitting^  Johnson  grass  or  Russian 
thistle  to  mature  or  go  to  seed  upon  their  right  of  way.     Pro- 
vided, any  owner  of  land,  or  any  person  controlling  land  contig;"- 
uous  to  the  right  of  way  of  any  such  railroad  or  railway  company, 
who  permits  any  Johnson  grass  or  Russian  thistle  to  mature,  or 
go  to  seed  upon  said  land,  shall  have  no  right  to  recover  from 
such  railroad  or  railway  company  as  provided  for  in  this  act." 
Laws  1901,  p.  283,  c.  117.     The  facts  show  that  the  appellees 
are  owners  of  land  contiguous  to  appellant's  right  of  way,   on 
which  Johnson  grass  was  permitted  to  mature  or  go  to  seed,  and 
are  entitled  to  maintain  this  action  under  the  above  provision  of 
that  statute,  unless  they  are  embraced  in  the  terms  of  the  pro- 
viso.   The  language,  "any  owner  of  land    *     *     *    contiguous 
to  the  right  of  way,"  etc.,  used  in  the  proviso,  is  broad  enough 
to  embrace  all  persons  who  own  land  contiguous  to  the  right  of 
way,  and  who  permit  Johnson  grass  to  go  to  seed  thereon,  with- 
out regard  to  the  means  by  which  the  grass  was  communicated 
to  the  land.    The  policy  of  the  state  in  enacting  the  law  was  to 
prevent  the  spread  of  Johnson  grass,  and,  in  support  of   that 
policy,  it  saw  fit  to  deny  an  action  under  that  law  to  any  one  who 
should  permit  the  pest  to  be  propagated  on  his  premises.     We 
are  unable  to  see  any  sound  reason  for  limiting  the  terms  of  the 
law. 

An  inspection  of  the  act  suggests  to  our  minds  a  serious  ques- 
tion as  to  the  constitutionality  of  that  portion  of  the  law  which 
gives  a  right  of  action  for  damages  to  the  owner  of  contiguous 
land,  because  the  subject  of  damages  is  not  mentioned  in  the 
caption  of  the  act.  The  question  is  not  submitted  by  the  Court  of 
Civil  Appeals,  and  we  do  not  pass  upon  it,  although  it  might  be 
regarded  as  embraced  in  the  second  question  propounded. 


Chesapeake  &  O.  Ry.  Co.  zf.  Deepwater  Ry.  Co.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia,  April  25,  1905.) 

[50  S.  E.  Rep.  890.] 

Eminent  Domain — Power  to  Condemn  Land  of  Another  Railroad 
— Earlier  Location  of  Road.* — L^nd  covered  by  a  location  for  the 
purposes  of  its  road,  made  by  a  railroad  company,  and  acquired  by 
it  by  purchase  from  the  landowner,  may  be  taken,  under  the  power 
of  eminent  domain,  by  another  railroad  company  which  has  made 
an  earlier  location  of  its  road  on  the  same  land,  but  the  company 
owning  the  land  by  purchase  may  defeat  the  condemnation  proceed- 
ing by  showing  that  its  location  upon  the  same  w^s  Hrst  made. 

Same — Same — Same. — As  between  rival  railroad  companies  claim- 
ing the  same  location,  priority  of  location  in  point  of  time  gives 
superiority  of  right  to  the  use  of  the  land,  covered  by  the  location, 
for  railroad  purposes. 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to  con- 
demn railroad  property,  see  foot-note  appended  to  Chicago,  etc.,  Ry. 
Co.  V.  Chicago,  etc.,  R.  Co.  (111.),  14  R.  R.  R.  722.  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  722. 
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Same — ^Prior  Location  of  Railroad — Effect  of. — Location  of  a  rail- 
road, within  the  legal  definition  of  the  terms,  is  a  proceeding  in  the 
exercise  of  the  power  of  eminent  domain,  amounting  to  an  appro- 
priation of  the  particular  place  selected  for  the  site  of  the  road,  as 
against  all  persons  except  the  owner  of  the  land,  and  a^  person  who 
nay  have  perfected  a  prior  location  thereon;  and,  as  to  the  land- 
owner, it  gives  a  right  to  acquire  his  title  by  purchase,  or  the  further 
exercise  of  the  power  of  eminent  domain,  paramount  to  that  of  a 
company  claiming  under  a  subsequent  location. 

Same — Same — What  Constitutes. — Neither  the  filing  of  a  map  and 
profile  of  the  proposed  road,  nor  the  commencement  of  condemnation 
proceedings,  is  an  essential  step  in  making  such  location.  Both  may 
be  deferred  until  after  the  location  is  perfected. 

Same — Same — Same.^ — A  mere  survey  made  by  the  engineers  of  a 
company,  not  adopted  or  determined  upon  by  the  corporation  itself, 
by  an  act  of  its  board  of  directors,  as  the  location  of  its  road,  is  not 
ui  appropriation  or  location,  giving  priority  of  right  as  against 
third  persons. 

Same — Same — Sufficiency  of  Location. — A  survey  staked  out  upon 
the  ground,  as  a  center  line,  a  preliminary  line,  or  an  actual  location, 
whether  delineated  on  paper  or  not,  if  adopted  by  the  corporation 
as  aforesaid,  is  a  sufficient  location. 

Same— Same — Same. — A  location,  as  between  rival  companies,  need 
not  be  exact  s^s  to  the  width  of  the  right  of  way  claimed  or  other 
matters  of  mere  detail.  If  the  site  intended  to  be  held  is  substantially 
shown,  the  location  is  sufficient. 

Same— Same — ^Adoption  of  Survey. — ^A  survey  made  by  promoters 
of  a  railroad  corporation,  for  its  purposes,  before  the  company  is 
incorporated,  or  by  an  existing  railroad  company,  for  an  extension 
of  its  ro^d,  before  filing,  in  the  office  of  the  Secretary  of  State,  a 
certificate  of  extension,  as  required  by  section  53  of  chapter  54  of 
the  Code  of  1899,  may  be  adopted  as  a  location  after  incorporation 
or  the  filing  of  the  certificate,  as  the  case  may  be. 

Same— Same — Necessity  of  Making  Survey  of  Entire  Road. — If, 
acting  in  good  faith  ^nd  diligently  prosecuting  the  enterprise,  it  pro- 
fesses to  have  undertaken  the  construction  of  its  road,  a  railroad 
corporation  may  seize  and  hold,  as  against  a  rival  company,  by  loca- 
tion thereon,  land  on  any  p^rt  of  its  proposed  route,  without  having 
made  a  survey  of  its  entire  road. 

Same — Same — ^Adoption  of  Survey. — Though  not  the  only  mode  of 
adopting  a  survey,  so  as  to  make  it  a  location,  the  filing  of  a  map 
of  it  in  the  office  of  the  Secretary  of  State  by  order  of  the  board 
of  directors  of  the  company  is  prima  fqcie  proof  of  such  adoption. 

Same — Same — Same. — The  mere  filing  of  such  plat  in  such  office, 
without  proof  that  it  was  authorized  by  the  corporation,  is  not  evi- 
dence of  an  adoption  of  the  survey  shown  by  it. 

Same — Location  of  Railroad — How  Made  by  Corporation. — A  loca- 
tion can  be  made  only  by  act  of  the  corporation  through  its  board  of 
directors,  but  acts  done  by  agents,  under  the  orders  of  the  board  of 
directors,  for  the  purpose  of  claiming  and  holding  a  location  desig- 
nated by  the  board  as  such,  are  evidence  of  intent  on  the  part  of 
the  board  of  directors  to  claim  and  hold  such  location. 

Corporations — Directors'  Resolution — Construction* — To  aid  in  as- 
certaining the  true  meaning  and  purpose  of  a  resolution  passed  by 
the  board  of  directors  of  a  corporation,  the  terms  of  which  are  not 
certain  and  definite,  resort  may  be  had  to  the  circumstances  under 
which  it  was  passed,  the  situation  of  the  company,  the  object  of  the 
resolution  and  the  meeting  at  which  it  was  passed,  and  the  contem- 
poranous  and  subsequent  conduct  of  the  corporate  authorities  in 
respect  to  it,  and  parol  evidence  is  admissible  in  applying  descriptive 
terras  used  to  the  subject-matter. 

Location  of  Railroad  by  Corporation — Adoption  of  Survey — Proof. 
—A  railroad  company,  having  caused  to  be  surveyed  a  portion  of  the 
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route  of  a  contemplated  extension,  the  right  to  make  which  had  not 
been  obtained  by  compliance  with  the  statutory  regulations,  and  per- 
ceiving the  intention  of  a  rival  company  to  seize  part  of  the  location 
so  surveyed,  hastily  hicld  a  meeting  of  the  stockholders,  at  which 
maps  of  the  surveys,  not  as  yet  filed  as  required  by  law,  were  pro- 
duced and  examined,  and  which,  after  an  examination  of  the  maps, 
passed  a  resolution  authorizing  the  extension,  directing  it  "to  be  lo- 
cated on  the  most  practical  route  as  shown  on  the  maps  and  profiles 
filed  as  required  by  law,"  and  ordering  certain  persons  "to  make 
the  necessary  filings  as  required  by  law  as  fast  as  the  same  may  be 
prepared."  On  the  same  day,  and  immediately  afterwards,  the  direc- 
tors held  a  meeting,  and,  with  the  said  resolution  of  the  stockholders 
and  the  maps  before  them,  passed  a  resolution,  authorizing  and  di- 
recting the  chief  engineer  of  the  company  "to  carry  out  the  surveys 
and  extensions  of  same  as  authorized  by  the  stockholders  in  their 
meeting  of  this  date,  and  to  do  all  things  further  that  may  be  neces- 
sary for  carrying  out  said  resolution,"  and  directing  filings  to  be  made 
"as  fast  as  the  same  may  be  prepared."  At  the  earliest  possible 
moment  after  the  adojurnment  of  the  meeting  of  the  directors,  and 
on  the  same  dqy,  the  resolution  of  extension,  and  the  maps  as  far  as 
made,  were  filed  in  the  office  of  the  Secretary  of  State.  Held,  that 
the  references  in  the  resolutions  to  maps  included  those  already  made, 
and  that  the  act  of  ordering  them  filed  is  prima  facie  proof  of  adop- 
tion of  the  surveys  shown  on  them. 

Evidence  —  Corporate  Records.  —  Books  and  records  of  a  private 
corporation  ^re  not  admissible  evidence  in  its  favor,  in  a  controversy 
between  it  and  a  stranger  respecting  title  to  property  or  other  right 
directly  in  issue  between  them,  to  prove  that  the  acts  therein  recited 
were  performed  at  the  time  and  in  the  manner  therein  stated,  except 
as  memoranda  in  connection  with  the  oral  evidence  of  witnesses 
who  testify  from  their  personal  knowledge  as  to  such  transactions. 

Same — Same. — After  proof  in  such  case,  by  competent  evidence, 
that  certain  corporate  acts  were  performed  and  written  memorials 
thereof  made  in  the  form  of  resolutions  or  otherwise,  the  books 
and  records  of  the  corporation  are  admissible  to  identify  and  prove 
the  character  and  terms  of  such  instruments. 

Eminent  Domain — Railroad— Priority  of  Location — Evidence — Cor- 
porate  Records. — A  claim  of  priority  or  location  by  one  railroad  com- 
pany against  another,  set  up  in  a  condemnation  proceeding,  is  the 
assertion  of  a  right  against  a  stranger  to  such  corporation,  and 
the  records  of  the  respective  litigating  corporations  are  not  evidence 
m  their  favor,  except  to  the  extent  and  for  the  purpose  above  stated. 

Same — Damages — Prior  Railroad  Improvements. — A  railroad  com- 
pany is  not  entitled  to  compensation  for  improvements  made  by  it 
on  property  upon  which  it  has  entered,  pending  its  proceeeding  to 
condemn  the  same,  upon  the  reversal  of  the  final  judgment  in  its 
favor,  subsequently  obtained  in  the  action,  and  as  adjudication 
against  its  right  to  condemn  the  land. 

Same — Reversal  of  Judgment — Restoration  of  Possession. — In  such 
case,  upon  reversing  the  judgment  and  ascertaining  that  the  action 
cannot  be  maintained,  the  appellate  court  will  order  restitution  to 
the  landowner  of  the  possession  of  the  premises,  and  remanded  the 
case,  with  leave  to  the  plaintiff  in  error  to  sue  out  a  writ  of  possession, 
and  a  direction  to  dismiss  the  action  with  costs,  after  the  eflFectuation 
of  such  restitution. 

Same — Same — Same — Supersedeas. — Quaere:  When  one  internal  im- 
provement company  has  been  erroneously  adjudged  to  have  the  right 
to  condemn  and  take  land  belonging  to  another  such  company,  may 
the  plaintiff  be  stayed  from  taking  possession  thereof  by  an  order 
of  supersedeas  or  other  process? 

(Syllabus  by  the  Court) 
Brannon,  P.,  dissenting  in  part. 
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Error  from  Circuit  Court,  Raleigh  County. 

Action  by  the  Chesapeake  &  Ohio  Railway  Company  against 
]chn  L.  Trail  and  others.  Judgment  for  plaintiff,  and  the  Deep- 
vater  Railway  Company  brings  error.     Reversed. 

A,  iV.  Campbell  and  Brown,  Jackson  &  Knight,  for  plaintiff  in 
error. 
Sintms  &  Enslow  and  W,  P.  Hubbard,  for  defendant  in  error. 

PoFFENBARGER,  J.  Although,  in  form,  a  proceeding  by  one 
railroad  company  to  condemn,  for  its  roadbed,  a  strip  of  land 
owned  by  another  railroad  company,  which  purchased  said  land 
for  its  roadbed,  this  case  is  in  reality  a  controversy  between  said 
railroad  companies  over  the  question  of  priority  of  right  to  ap- 
propriate the  strip  of  land  in  question,  and  calls  for  the  settle- 
ment of  principles  governing  the  rights  of  rival  companies  con- 
tending for  the  same  location  for  their  respective  roads. 

The  conflict  is  between  a  branch  line  of  the  Chesapeake  & 
Ohio  Railroad,  called  the  "Piney  Creek  Extension,"  commencing 
at  Prince  Station  on  the  main  line,  and  on  New  river,  and  run- 
ning for  several  miles  up  Piney  Creek  and  its  branches,  and 
thence  across  the  divide  to  the  waters  of  the  Guyandotte  river, 
and  an  extension  of  the  Deepwater  Railway,  commencing  at 
Glen  Jean  on  Loup  Creek,  another  branch  of  tiie  New  river,  and 
not  far  from  Piney  creek,  and  running  across  the  divide  to  the 
waters  of  the  Guyandotte  river,  and  thence  across  the  mountains 
to  the  Bluestone  river.  The  point  of  conflict  is  a  place  called 
Jenny's  Gap,  on  the  ridge  between  the  waters  of  New  river  tribu- 
taries and  those  of  Guyandotte  river  branches.  There  is  a  space 
for  two  locations  through  the  gap,  but  the  one  in  question  is 
preferable  to  the  other. 

The  main  line  of  the  Chesapeake  &  Ohio  Railway  Company 
from  Richmond,  Va.,  to  the  Ohio  River,  was  completed  in  the 
year  1873,  and,  since  that  time,  branch  lines,  as  feeders  to  it, 
running  up  many  of  the  tributaries  of  the  Kanawha  and  New 
rrv^ers  into  the  rich  coal  and  timber  regions  of  that  section  of  the 
state,  have  been  built.  Few,  if  any,  of  these  branch  or  lateral 
roads  exceed  50  miles  in  length,  and  most,  if  not  all,  of  them 
have  been  constructed  and  operated  under  the  original  articles  of 
incorporation,  by  authority  conferred  by  section  69  of  chapter 
54  of  the  Code  of  1899,  which  provides  that  "Any  railroad  com- 
pany organized  under  this  chapter,  may  build  and  construct 
lateral  and  branch  roads,  or  tramways,  and  of  any  gauge  what- 
ever, not  exceeding  fifty  miles  in  length,"  etc.  In  the  exercise  of 
the  privilege  conferred  by  this  statute,  the  Piney  branch  of  the 
read  was  surveyed  in  the  years  1898  and  1899,  and  in  the  follow- 
ing year  about  14  miles  of  it,  reaching  a  place  called  Raleigh 
Station,  about  three  miles  from  Raleigh  Court  House,  was  com- 
pleted. From  this  point  the  survey  of  1899  followed  Piney  Creek 
in  a  southwesterly  direction  to  the  mouth  of  Soak  creek,  then 
this  branch  of  it  in  the  same  direction  for  a  short  distance,  and 
then  crossed  a  dividing  ridge  to  the  Winding  Gulf,  a  tributary  of 
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the  Guyandotte  river,  which  it  followed  to  its  mouth,  and  then 
the  Guyandotte,  in  the  same  g^eneral  direction,  almost,  or  quite, 
to  Pineville.  Afterwards,  but  in  the  same  year,  another  survey, 
preliminary  in  character,  of  part  of  this  route,  was  run  on  a 
different  location.  Instead  of  crossing  the  divide  from  Soak 
creek  to  Winding  Gulf,  it  followed  Soak  creek  to  its  head  in  a 
more  westerly  direction,  and  crossed  the  dividing  ridge  to  Slab 
Fork  of  Guyandotte,  and  followed  it  in  a  southwesterly  direc- 
tion for  some  distance,  and  then  in  a  southerly  direction  until 
it  connected  with  the  first  line  at  the  Guyandotte.  This  last  line 
was  much  nearer  to  Jenny's  Gap  than  the  first  one^  The  Slab 
Fork  survey  seems  to  have  been  merely  preliminary,  without 
projection  of  location  or  recordation  of  plat,  but  the  Winding 
Gulf  location  was  projected,  and  that  part  of  it  which  crosses  the 
divide  from  Soak  creek  to  Winding  Gulf,  a  distance  of  about 
four  miles,  was  actually  located;  that  is,  the  proposed  right  of 
way  was  staked  off  on  the  ground  as  well  as  delineated  on  a  map. 
The  map  of  this  projected  Winding  Gulf  location  was  filed  in 
the  office  of  the  Secretary  of  State. 

The  original  certificate  of  incorporation  of  the  Deepwater 
Railway  Company,  bearing  date  January  28,  1898,  calls  for  a 
route  from  Deepwater,  on  the  Kanawha  river,  up  Lower  Loup 
creek,  thence  across  the  divide  and  down  White  Oak  creek  to  its 
mouth  on  Dunloup  creek  at  or  near  the  village  of  Glen  Jean. 
Early  in  the  year  1902,  conceiving  the  idea  of  an  extension  of 
this  line  in  a  southerly  direction  through  the  coal  fields  of  West 
Virginia  and  thence  to  the  seaboard,  preliminary  surveys  for 
such  extension  were  ordered.  The  engineer  first  commenced  at 
Glen  Jean,  and  crossed  the  divide  to  Piney  creek,  which  he  fol- 
lowed to  its  source  in  the  Flat  Top  Mountain,  and  then  crossed 
the  mountain  to  the  waters  of  Camp  creek,  which  he  followed  to 
Bluestone  river.  About  the  1st  of  April,  1902,  he  was  ordered  to 
make  another  survey  by  a  different  route  farther  west,  through 
Jenny's  Gap  and  Clark's  Gap,  in  order  to  reach  better  coal  terri- 
tory. The  route  first  examined  was  east  of  the  Chesapeake  & 
Ohio  Winding  Gulf  route.  The  other  is  west  of  it.  Instead  of 
going  back  to  Glen  Jean  and  making  the  examination  of  this  last 
route  from  that  point,  the  engineer  commenced  at  Clark's  Gap, 
near  the  southern  end  of  the  route,  on  the  30th  day  of  July,  aqd 
ran  about  a  mile  toward  the  Bluestone  river  down  Widemouth 
creek.  Then  going  back  to  Clark's  Gap  he  smarted  north,  down 
Barker's  creek,  to  the  Guyandotte  river,  thence  up  the  Guyan- 
dotte river  to  the  mouth  of  Slab  Fork,  thence  up  Slab  Fork  to  the 
mouth  of  Low  Gap  Branch  toward  Jenny's  Gap.  At  a  point 
about  seven  miles  from  Jenny's  Gap  he  stopped,  and  went  up  into 
the  gap  and  ran  his  preliminary  line  back  to  where  he  had  left  off. 
This  connection  was  made  on  the  30th  day  of  August.  On  the 
same  day  a  party  of  surveyors  of  the  Chesapeake  &  Ohio  Rail- 
way Company  made  their  appearance  in  Jenny's  Gap,  but  the 
Deepwater  Railway  party  projected  their  location  through  the 
gap,  and  on  the  1st  and  2d  days  of  September  the  latter  staked 
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off  their  line  throug^h  it.  At  that  time  the  north  end  of  the  line, 
namely,  the  part  between  Jenny's  Gap  and  Glen  Jean,  had  not 
been  surveyed  at  all;  nor,  at  the  time,  had  the  Deepwater  Rail- 
way Company  ordered,  or  aj^reed  to  make,  an  extension  of  its 
road  beyond  either  of  the  termini  fixed  by  its  articles  of  incorpo- 
ration. By  section  53  of  chapter  54  of  the  Code  of  1899  a  rail- 
road company,  with  the  consent  of  the  stockholders,  owning  a 
majority  of  the  stock,  present  at  any  general  or  special  meeting, 
may  so  extend  its  road,  subject  to  the  proviso  "that  such  incor- 
poration before  commencing  any  such  extension  in  this  state, 
shall  file  in  the  office  of  the  Secretary  of  State,  a  certificate 
stating  the  point  at  or  near  which  such  extension  in  this  state 
shall  commence  and  terminate."  Upon  discovering  the  purpose 
of  rfie  Chesapeake  &  Ohio  Company  to  occupy  Jenny's  Gap,  the 
Deepwater  Company  hurriedly  called  and  held  a  stockholders' 
meeting,  which  adopted  a  resolution  of  extension  on  the  2d  day 
of  September,  1902,  while  the  work  of  staking  off  its  location 
through  the  gap  was  in  progress.  On  the  same  day  a  meeting  of 
the  directors  was  held,  at  which  the  following  resolution  was 
adopted:  "On  motion,  Wm.  N.  Page,  chief  engineer  and  attor- 
ney in  fact  for  the  Deepwater  Railway  Company,  is  authorized 
and  directed  to  carry  out  the  surveys  and  extensions  of  same  as 
authorized  by  the  stockholders  in  their  meeting  of  this  date,  and 
to  do  all  things  further  that  may  be  necessary  for  carrying  out 
said  resolution.  On  motion,  C.  P.  Howard  and  M.  Curtis,  or 
either  of  them,  were  directed  to  make  the  necessary  filings,  as 
required  by  law,  as  fast  as  the  same  may  be  prepared."  A 
certified  copy  of  the  stockholders'  resolution  of  extension  and 
maps  of  the  projected  location  through  Jenny's,  down  Low  Gap 
Branch,  Slab  Fork,  and  Guyandotte  river  to  the  mouth  of  Barker 
creek,  and  thence  up  that  creek  to  within  a  few  miles  of  the 
Wyoming  and  Mercer  county  line,  except  a  space  of  six  or  seven 
miles  immediately  south  of  the  gap,  were  on  said  2d  day  of  Sep- 
tember, 1902,  filed  in  the  office  of  the  Secretary  of.  State.  The 
map  of  its  actual  staked  location  through  Jenny's  Gap,  about 
6,000  feet  in  length,  was  filed  in  said  office  on  the  8th  day  of 
September,  1902.  On  the  same  day  a  map  of  the  projected  loca- 
tion over  the  space  just  south  of  Jenny's  Gap  was  filed,  and  a 
map  of  the  residue  of  that  space  was  filed  on  September  llth. 
These  maps  were  filed  in  the  proper  county  court  clerk's  offices 
on  the  same  or  about  the  same  dates  as  those  on  which  they  were 
filed  in  the  office  of  the  Secretary  of  State.  From  the  date  of 
contract  with  the  Chesapeake  &  Ohio  engineers,  the  Deepwater 
Railway  engineers  and 'officials  pressed  the  work  of  location  of 
their  entire  line,  and  completed  the  same  February  27,  1903, 
filing  the  maps  as  fast  as  the  data  for  them  could  be  procured 
and  they  could  be  prepared  from  it. 

When  the  Chesapeake  &  Ohio  engineers  were  met  in  Jenny's 
Gap,  they  were  prosecuting  a  survey  which  they  had  com- 
menced at  Raleigh  Station  on  July  7,  1902,  and  carried  to  within 
six  or  seven  miles  of  the  gap,  and  then  gone  to  the  summit  to 
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run  back  and  make  connection,  as  is  usual  in  locating^  a  road  to 
the  summit  of  a  rid^e  or  hill.  They  afterwards  completed  their 
preliminary  survey  through  the  gap  arid  down  Low  Gap  Branch 
to  Slab  Fork,  and  connected  it  with  their  old  survey  made  in 
1889,  and  a  map  of  their  projected  location  by  this  route  was 
completed  and  filed  in  the  Secretary  of  State's  office  September 
11,  1902.  On  the  same  day  they  filed  a  map  of  the  old  1899  sur- 
vey down  Slab  Fork  from  the  mouth  of  Low  Gap  Branch  to  the 
Guyandotte  river,  where  the  new  route  tied  on  to  the  old  Wind- 
ing Gulf  survey,  a  map  of  which  had  been  filed  in  1899. 
Whether,  on  the  date  of  the  filing  of  the  maps  of  the  new  route, 
it  had  been  adopted  by  any  corporate  action  is  a  question  much 
debated,  and  a  statement  of  the  facts  bearing  upon  it  will  be 
given  in  connection  with  the  discussion  when  reached.  The 
Chesapeake  &  Ohio  Company,  after  filing  these  maps,  went  on 
and  made  actual  location  of  its  new  route,  completing  the  same 
about  November  1,  1902.  In  the  month  of  October,  1902,  the 
Chesapeake  &  Ohio  Company  caused  a  second  survey  through 
Jenny's  Gap  to  be  made  so  as  not  to  conflict  with  the  Deepwater 
Company  location,  and  it  was  ascertained  by  this  survey  that 
such  other  route  was  practicable,  though  less  desirable  than  the 
one  first  selected.  However,  this  second  survey  was  actually 
located,  staked  oflF  on  the  ground,  but  whether  a  map  of  it  was 
ever  filed  seems  not  to  appear  from  the  record. 

On  the  2d  day  of  October,  1902,  the  Deepwater  Company 
acquired,  by  deeds  from  John  L.  Rail  and  wife  and-  Isaac  N. 
Cook  and  wife,  the  fee-simple  title  to  the  land  in  Jenny's  Gap 
on  which  its  location  was  made,  and  about  the  30th  of  Decem- 
ber, 1902,  it  commenced  the  work  of  construction  on  the  dis- 
puted strip  of  land,  and  prosecuted  the  same  at  a  cost  of  about 
$8,500,  until  some  time  in  June,  1903,  when  the  trial  court  de- 
cided in  this  case  that  the  Chesapeake  &  Ohio  Company  had 
paramount  right  of  appropriation.  Early  in  January,  1903,  the 
Chesapeake  &  Ohio  Company  caused  to  be  served  upon  the 
Deepwater  Company,  Trail,  and  Cook  notices  of  its  intention  to 
apply  in  the  circuit  court  of  Raleigh  county  for  the  appointment 
of  commissioners  to  ascertain  compensation  to  them  for  the  lands 
proposed  to  be  taken,  including  parts  of  the  Deepwater  Com- 
pany location  and  purchase.  Upon  the  pleadings  and  evidence 
adduced,  the  court  decided,  as  already  stated,  that  the  applicant 
had  prior  right,  and  was  entitled  to  take  the  lands  it  sought  to 
condemn  on  payment  of  just  compensation,  the  parties  having 
waived  a  trial  by  jury  as  to  that  question.  Such  proceedings 
were  afterwards  had  that  the  compensation  was  fixed  by  a  jury 
at  $11,538,  and  the  court  overruled  a  motion  by  the  defendant 
company  to  set  aside  the  verdict.  To  the  two  judgments  afore- 
said, the  one  of  June  8,  1903,  giving  priority  of  right  to  the 
applicant,  and  the  one  awarding  compensation,  the  Deepwater 
Company  has  obtained  a  writ  of  error. 

The  first  question,  whether  the  applicant  has  the  superior 
right,  as  against  the  Deepw-ater  Railway  Company,  to  the  loca- 
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.^ti  in  question,  is  separate  and  distinct  from  the  ri^ht  claimed 
t^  take  the  lands   in  controversy  for  the  purpose  of  its  road. 
Ue  determination  of  that  question  against  the  applicant  would 
«Qd  the   whole    controversy,  for,  if  the  Deepwater  Company's 
^^ht  to  appropriate  the  land  for  the  purpose  of  its  road  is  prior 
and  paramount  to  that  of  the  Chesapeake  &  Ohio  Company,  the 
ktter  company  cannot  condemn  the  land  at  all,  and  the  matter 
of  compensation   does  not  enter  into  the  case.     As  to  what  con- 
stitutes a  location  of  priority  of  location  between  rival  railroad 
companies,  there  has  been  no  decision  by  this  court.     Some  ob- 
servations on  that  subject  were  made,  in  both  of  what  may  be 
termed  the  majority  and  minority  opinions  delivered  in  the  case 
of  the  Kanawha,  etc.,  Co.  v.  Glen  Jean,  etc.,  Co.,  45  W.  Va.  1 19, 
30  S.  E.  86,  but  the  court  held  that,  before  the  plaintiflF  could 
enjoin  the  rival   company,  it  must  establish  its  right  and  title  at 
law,  and,  on  that  grround,  the  injunction  was  dissolved  and  the 
Ml  dismissed.      Point  8  of  the  syllabus  holds  that,  "as  between 
rival  railroad    companies,  priority  of  location  gives  priority  of 
title,  which  is  perfected  by  after  condemnation,"  but  as  to  what 
amounts  to  priority  of  location  the  court  expressed  no  opinion. 
In  the  dissenting  opinion  it  is  suggested  that  priority  of  right  is 
with  the  party    Avho  first  begins  condemnation  proceedings  for 
the  land.     W^hether  that  position  is  sound  arises  in  this  case ;  for, 
if  it  be  so,   the   Deepwater  Railway  Company,  having  acquired 
the  land  by  a   deed,  in  consequence  of  which  no  condemnation 
proceeding  is  necessary,  would  clearly  have  a  better  right  to  the 
location  than  the  applicant.    In  the  two  opinions,  nearly  all  the 
decisions  of  other  states  and  of  the  federal  courts  on  this  subject 
are  cited,    and    to   some   extent  analyzed  and  applied.     Judge 
Brannon  very  properly  suggested  the  necessity  and  propriety  of 
examining    tliose    decisions   in   the  light  of  the   statutes  under 
which  the  companies  contending  for  the  disputed  locations  en- 
deavored to  obtain  them,  for  the  courts  rendering  the  decisions 
undoubtedly  kept  the  judicial  eye  on  the  statutes  governing  the 
rights  of  the  parties.    All  the  powers  vested  in  railroad  compa- 
nies to  construct  and  operate  their  lines,  enter  upon  such  lands 
and  make  surveys,  and  acquire  their  rights  of  way  in  the  exercise 
of  the  power  of  eminent  domain,  are  of  statutory  creation.    Until 
recent  years  such  companies  were  not  organized  under  general 
laws,  and  the  privileges  were  conferred  upon  them  by  special 
acts  of  the  Legislature,  designating  their  routes,  and  empowering 
them  to  construct  and  operate  roads ;  and  some  of  the  decisions 
referred  to   determine  the   question  of  right  between   railroad 
companies  so  chartered  and  organized.     The  rights  and  powers 
of  the  contending  companies  in  this  case  have  been  acquired 
under  general  statutes  governing  all  railroad  companies  of  the 
state. 

Both  sides  seem  to  rely  upon  the  filing  of  maps  and  profiles  in 
the  office  of  the  Secretar}-  of  State  and  in  the  offices  of  the  clerks 
of  the  count>'  courts  as  an  important,  if  not  decisive,  step  in  the 
acquisition  of  the  location.     When  it  was  apparent  that  there 
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would  be  conflict  over  the  location  through  Jenny's  Gap,  each 
company  hastened  the  filing  of  its  maps  and  profiles.  In  view  of 
this,  and  of  the  sug;gestion  that  priority  of  right  is  with  him  who 
first  institutes  condemnation  proceedings,  section  65  of  chapter 
54  of  the  Code  of  1899  is  quoted,  and  attention  to  its  terms  in- 
vited. It  says:  "Every  such  corporation  shall  within  a  reason- 
able time  after  its  failroad  is  located,  cause  to  be  made  a  map 
and  profile  thereof,  with  the  names  of  the  owners  of  the  lands 
through  which  it  runs,  and  of  the  noted  places  along  the  same 
stated  thereon,  and  file  the  same  in  the  office  of  the  Secretary  of 
State,  and  in  the  office  of  the  clerk  of  the  county  court  of  each 
county  in  which  any  part  of  said  road  is  located."  By  its  very 
terms  the  statute  contemplates  a  location,  an  adopted  location,  of 
the  railroad  before  the  filing  of  the  map  and  profile.  This  being 
true,  the  filing  of  the  map  and  profile  cannot  be  considered  an 
essential  step  in  the  progress  of  location,  nor  a  necessary  act  in 
the  process  of  it.  Such  was  undoubtedly  the  conclusion  of  this 
court  in  Wheeling,  etc.,  Co.  v,  Camden,  etc.,  Co.,  35  W.  Va.  205, 
13  S.  E.  369,  holding  that  the  filing  of  a  map  and  profile  is  not  a 
condition  precedent  to  the  prosecution  of  condemnation  proceed- 
ings. Surely  a  location  must  be  made  before  the  land  can  be 
taken,  unless  the  taking  is  part  of  the  act  of  location;  and  that 
it  is  not  is  now  about  to  be  determined.  Whether  the  filing  of  a 
map  is  an  evidential  fact  bearing  on  the  question  of  diligence  in 
following  up  and  securing  a  right  of  location,  or  showing  an 
intent  to  choose  a  certain  location,  is  a  separate  and  distinct  ques- 
tion, to  be  discussed  later  on. 

As  to  the  relation  of  condemnation  proceedings  to  the  subject 
of  location  of  route,  the  statute,  under  the  rules  of  interpretation 
and  construction,  must  be  viewed,  read,  and  applied  in  the  light 
of  what  is  known  to  be  the  universal  practice  in  the  location 
and  construction  of  railroads.  It  would  be  a  most  violent  pre- 
sumption to  say  that  the  Legislature  intended  to  prescribe  and 
enforce  a  rule  of  law  compelling  a  departure  from  the  known 
practice.  According  to  it,  location  is  a  mere  matter  of  selection 
of  the  ground  upon  which  the  company  desires  to  construct  its 
road,  and  is  effected  by  the  action  of  the  corporate  authorities  of 
the  company,  based  upon  what  are  known  among  railroad  people, 
and  especially  railroad  civil  engineers,  as  preliminary,  projected, 
and  actual  surveys  or  locations,  of  which  the  first  is  a  mere  line 
with  angles,  marking  the  changes  of  direction,  which  forms  a 
basis  from  which  to  work  out  on  paper  a  diagram  of  tlie  right 
of  way,  turning  the  angles  into  curves.  This  diagram  is  called 
the  projected  location,  and  from  it,  and  by  it.  the  right  of  way  is 
staked  out  on  the  ground  along  the  course  of  the  preliminary 
survey,  just  as  the  boundaries  of  a  tract  of  land  are  located  on 
the  ground  by  the  deed  calling  for  courses,  distances,  and  monu- 
ments. All  this  must  be  done  before  there  can  be  any  certainty 
as  to  the  particular  ground  upon  which  the  road  is  to  be  built. 
After  it  is  done,  and  adopted  bv  the  board  of  directors,  the  loca- 
tion is  made,  and  is  completed.     What  follows  is  not  location, 
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but  construction.  Of  course,  the  word  "location"  has  two  mean- 
m<rs.  It  means  either  to  place  or  set  a  things  or  one's  self  in  a 
particular  spot  or  position,  or  to  designate  the  site  or  place  of 
a  thing:.  The  former  may  include  the  latter,  perhaps,  but  the 
Legislature  certainly  did  not  intend  to  use  it  in  both  senses.  It 
would  be  absurd  to  say  that  the  railroad  should  be  actually 
placed — that  is,  constructed — in  a  certain  place  in  order  to  be 
located.  That  is  not  the  sense  in  which  the  term  is  used  among 
railroad  people,  or  among  the  people  generally,  as  applied  to  rail- 
road building.  The  other  sense  and  meaning  is  fully  satisfied 
without  acquisition  of  title  to  the  land  or  actual  construction  of 
the  road.  By  surveying  and  staking  off  the  right  of  way  adopted 
as  aforesaid,  the  designation  is  complete,  and  the  acquisition  of 
a  title  to  the  land  and  construction  of  the  road  thereon  are  clearly 
acts  in  the  nature  of  execution  of  the  purpose  to  place  the  road 
upon  the  ground  designated  and  selected  for  it. 

The  character  of  our  legislation  authorizing  the  construction 
of  railroads,  in  its  early  stages,  with  the  modifications  thereof, 
down  to  the  present  time,  perfecting  it  or  formulating  it  into  its 
present  condition,  tends  strongly  to  support  the  views  here  taken. 
Prior  to  the  act  of  March  11,  1837  (chapter  118,  p.  101,  Acts 
\'a.  1836-37),  the  rights  and  powers  conferred  upon  every  rail- 
road company  were  found  in  the  special  act  creating  it.  Upon 
some,  greater  powers  were  conferred  than  upon  others.  There 
was  lack  of  uniformity,  each  company  possessing  and  exercising 
its  own  special  powers.  The  act  of  March  11,  1837,  was  passed 
for  the  purpose  of  establishing  certain  general  regulations,  to 
apply  to  all  railroad  companies  which  might  thereafter  be  char- 
tered by  the  General  Assembly,  as  effectually  as  if  they  were 
expressly  re-enacted  in  the  act  creating  the  company,  except  so 
far  as  the  act  itself  might  not  otherwise  expressly  provide.  It 
may  well  be  assumed  that  these  general  regulations  were  such  as, 
up  to  that  time,  had  been  usually  inserted  in  the  special  acts 
panting  charters  to  railroads.  That  act  conferred  upon  railroad 
companies  the  right  "to  enter  upon  all  lands  and  tenements 
through  which  they  may  desire  to  conduct  their  railroad,  and  lay 
out  the  same  according  to  their  pleasure,  *  *  *  and  if  they 
think  the  interest  of  said  company  requires  it,  to  take  possession 
thereof  for  the  purpose  of  the  company,"  previously  to  the  insti- 
tution, and  during  the  pendency,  of  proceedings  for  ascertaining 
the  damages  to  the  proprietor  for  the  land  taken  for  the  use  of 
the  company.  Section  9,  c.  1 18,  p.  104,  Acts  Va.  1836-37.  In 
such  case,  the  president  and  directors  were  required  to  describe 
bv  certain  limits  the  land  which  they  desired  to  occupy,  and  were 
Riven  the  right  to  purchase  it  or  any  part  of  it.  In  case  of  failure 
to  agree  with  the  owner,  condemnation  proceedings  were  au- 
thorized, but  section  13  (page  107)  of  that  act  further  provided 
that,  **In  the  meantime,  no  order  shall  be  made  and  no  injunction 
shall  be  awarded  by  any  court  or  judge,  to  stay  the  proceedings 
of  the  company  in  the  prosecution  of  their  works,  unless  it  be 
inanifest  that  they,  their  officers,  agents  or  servants,  are  tran- 
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scending:  the  authority  ^iven  them  by  this  act,  and  that  the  inter- 
position by  the  court  is  necessary  to  prevent  injury  that  cannot 
be  adequately  compensated  in  damages."     Under  these  provi- 
sions, entry  upon  and  laying^  off  of  the  land  desired  amounted  to 
a  complete  appropriation  of  the  same.     That,  without  payment 
of  compensation,  evidently  amounted  to  a  location,  for  it  ^ave 
the  company  the  rig^ht  to  take  possession  immediately,  the  right 
to  purchase,  the  right  to  institute  condemnation  proceedings,  and 
gave  to  the  landowner  also  the   right  to  have  commissioners 
appointed,  and  his  compensation  ascertained,  in  case  of  failure  of 
the  company  for  an  unreasonable  time  to  apply  for  the  appoint- 
ment of  commissioners,  and  made  the  compensation  a  lien  upon 
the  land  taken.    The  Code  of  1849  (chapter  56,  §  4)  provided 
that:    "Any  company  incorporated  for  a  work  of  internal  im- 
provement, may,  by  its  officers,  agents,  or  servants,  enter  upon 
any  lands  for  the  purpose  of  examining  the  same  and  surveying 
and  Jaying  out  such  as  may  seem  fit  to  any  officer  or  agent  au- 
thorized by  it,  provided  no  injury  be  done  to  the  owner  or  pos- 
sessor of  the  land.     But  no  company  shall,  under  the  authorit>' 
of  this  section,  throw  open  any  fences  or  enclosures  on  any  land, 
or  construct  its  works  through  the  same,  or  in  any  way  injure 
the  property  of  the  owner  or  possessor,  without  his  consent." 
Other  sections  provided   for  condemnation  proceedings  in  the 
event  of  failure  to  agree,  and  section  13  provided  for  entry  upon 
the  land,  and  construction  of  the  work  thereon,  on  paying  into 
court  the  sum  ascertained  by  the  commissioners,  and  then  re- 
peated the  provisions  of  section  13  of  the  act  of  March  11,  1837. 
Chapter  56  of  the  Code  of  1860  contained  substantially  the  same 
provisions.    The  language  of  section  4  of  chapter  56  of  the  Code 
of  1849  is  found  in  section  5  of  chapter  52  of  the  present  Code 
(1899),  and  there  is  added  to  so  much  of  it  as  has  been  quoted 
this  clause:    "Or  until  the  same  may  have  been  legally  appro- 
priated to  the  use  of  the  company,  as  provided  by  the  laws  of  the 
state  of  West  Virginia,  relating  to  the  condemnation  and  ap- 
propriation of  private  property  for  the  use  of  companies  incor- 
porated for  internal  improvements."     This  section  provides  for 
entering  upon  lands  for  the  purpose  of  examining  the  same  and 
surveying  and  laying  out  such  as  may  seem  fit  to  any  officer  or 
agent  authorized  by  it.    This,  as  has  been  shown,  under  the  act 
of  March  11,  1837,  amounted  to  an  appropriation  of  the  land. 
The  powers  conferred  upon  railroad  companies  by  that  act  re- 
specting appropriation  for  their  purposes,  have  been  limited  to 
the  extent  of  preventing  them  from  taking  possession  and  con- 
structing their  work  on  the  land  until  after  the  ascertainment  and 
payment  of  compensation  due  to  the  owner.    An  examination  of 
all  the  provisions  leads  irresistibly  to  the   conclusion  that  the 
acquisition  of  title  is  not  necessary  to  the  perfecting  of  a  location. 
This  is  the  view  taken  by  the  courts  of  other  states  in  which 
the  statutes  are  in  substance  like  ours.     In  Pennsylvania  there 
can  be  no  entry  upon  land  before  payment  of,  or  security  given 
for,  compensation  to  the  landowner;  but  there,  as  here,  entry 
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may  be  made  for  the  purposes  of  examination  and  laying^  out  of 
the  location  of  the  road.  Williamsport,  etc.,  R.  R.  Co.  v,  Phila- 
delphia, etc.,  R.  R.  Co.,  141  Pa.  407,  21  Atl.  645,  12  L.  R.  A.  220, 
Railway  Co.  v.  Harvey,  107  Pa.  319;  Gilmore  v.  Railway  Co., 
1(M  Pa.  275 ;  Dimmick  v.  Brodhead,  75  Pa.  464 ;  McClinton  v. 
Railway  Co.,  66  Pa.  404;  Levering  v.  Railway  Co.,  8  Watts  & 
S  (Pa.)  459.  As  the  relation  of  the  railroad  company  to  the 
landowner  is  the  same  in  the  two  states,  and  there  is  no  statute 
in  either  state  expressly  defining^  the  rights  of  railroad  companies 
contending  for  the  same  location  as  to  each  other,  nor  any  statute 
requiring  a  map  to  be  filed  until  after  the  location,  the  Pennsyl- 
vania statute  not  requiring  any  to  be  filed  at  all,  their  relations 
must  be  determined  by  the  same  principles  and  the  same  process 
of  reasoning.  The  conclusion  of  the  Pennsylvania  court  on  the 
question  as  to  whether  condemnation,  or  the  beginning  of  con- 
demnation proceedings,  is  a  part  of  the  act  of  location,  is  exactly 
in  accord  with  the  one  here  given.  In  Williamsport,  etc.,  Com- 
pany V.  Philadelphia,  etc.,  Co.,  cited,  the  court  holds:  "In  the 
taking  of  land  for  the  construction  of  a  railroad,  the  appropria- 
tion, as  against  the  landowner,  is  valid  and  effective  when  com- 
pensation for  the  taking  and  the  injury  thereby  is  made  or 
secured.  But,  as  against  a  rival  corporation,  the  act  of  locating 
a  route  for  a  railroad  is  the  appropriation  of  the  land  covered  by 
the  line  to  the  purposes  of  the  construction  and  operation  of  the 
railroad  by  virtue  of  the  power  of  eminent  domain,  and  there 
can  be  no  appropriation  prior  to  the  location  of  such  line."  The 
court  then  proceeds  to  define  what  is  a  location  as  between  rival 
railroad  companies,  and  holds  that  survey  and  staking  out  of  the 
center  line,  when  adopted  by  some  corporate  action,  is  such  a 
location  and  appropriation.  The  act  of  location  is  clearly  shown 
by  the  opinion  in  that  case  to  be,  in  a  proceeding  between  the 
railroad  company  and  third  persons,  but  an  ex  parte  proceeding, 
an  act  on  its  part  which  shows  that  it  has  determined,  elected,  or 
signified  its  intention  to  build  its  road  on  a  particular  survey. 
Mr.  Justice  Williams  says,  on  the  subject  of  the  adoption  of  the 
line:  "This  is  done  by  the  corporation,  and  it  requires  the  action, 
in  some  form,  of  the  board  of  directors.  This  makes  what  was 
before  experimental  and  open  a  fixed  and  definite  location.  It 
fastens  a  servitude  upon  tfie  property  affected  thereby,  and  so 
takes  from  the  owner  and  appropriates  to  the  use  of  the  corpo- 
ration." He  then  shows  that  the  owner's  title  is  not  divested, 
nor  any  right  to  enter  upon  the  land  conferred  upon  the  railroacl 
company,  until  after  payment,  and  proceeds  as  follows:  "As  to 
third  persons  and  rival  corporations,  however,  the  action  of  the 
company  adopting  a  definite  location  is  enough  to  give  title." 
The  choice  of  a  location  by  laying  it  out  by  survey,  and  the 
passage  of  the  resolution  by  the  board  of  directors  adopting  it 
as  the  location  on  which  the  road  will  be  built,  is  itself  the  exer- 
cise of  delegated  legislative  power  conferred  upon  the  company. 
Ii  is  exercise  of  the  power  of  eminent  domain  to  that  extent.  As 
t3  all  persons  except  the  landowner  it  is  a  complete  appropria- 
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tion.  All  that  remains  to  be  done  is  the  exting^uishment  of  his 
title  by  payment  of  compensation,  either  under  ag^reement  with 
him  as  to  the  amount,  or,  upon  ascertainment  of  it,  in  the  manner 
prescribed  by  law.  As  to  the  landowner  and  all  others,  it  fixes 
a  sort  of  lien  upon  the  property.  In  Pittsburg^h,  V.  &  C.  R.  R. 
Co.  V.  Pittsburgh,  C.  &  S.  L.  R.  R.  Co.,  159  Pa.  331,  28  Atl.  155, 
the  court  defines  a  location,  as  between  rival  corporations  claim- 
ing; the  rig^ht  to  the  same  land  under  the  power  of  eminent 
domain,  as  follows :  "The  requisites  of  a  valid  location  of  a  rail- 
road, as  to  third  persons  and  rival  corporations,  are  (1)  a 
preliminary  entry  by  engineers  and  surveyors  w^ho  run  and  mark 
out  lines,  map  them,  and  report  them  to  the  company,  and  (2) 
the  adoption  of  such  a  line  by  the  board  of  directors."  Sioux 
City,  etc.,  R.  R.  Co.  v.  Chica^,  etc.,  R.  R.  Co.  (C.  C.)  27  Fed. 
770,  determines  what  a  location  is  under  the  Iowa  statute.  There 
no  plat  is  required  to  be  filed,  and  payment  of  compensation 
must  be  made  or  secured  before  the  railroad  can  be  constructed 
upon  the  land  selected.  Shiras,  J.,  said  in  that  case:  "The  com- 
pany does  not  perfect  its  rigfht  to  the  use  of  the  land,  as  against 
the  owner  thereof,  until  he  has  paid  the  damag^es ;  but,  as  a^inst 
a  railroad  company,  it  may  have  a  prior  rigfht  and  better  equit>'. 
The  right  to  the  use  of  the  rig^ht  of  way  is  a  public,  not  a  private. 
rig^ht.  It  is,  in  fact,  a  g^rant  from  the  state,  and,  although  the 
payment  of  the  damages  to  the  owner  is  a  necessary  prerequisite, 
the  state  may  define  who  shall  have  the  prior  right  to  pay  the 
damages  to  the  owner,  and  thereby  acquire  a  perfected  right  to 
the  easement."  It  is  true  that  he  adverts,  in  the  course  of  his 
opinion,  that  the  fact  that  condemnation  proceedings  had  been 
commenced,  and  says,  "Whether  such  right  may  not,  at  least  "in 
some  cases,  antedate  the  time  of  the  application  to  the  sheriff,  is 
open  to  question;"  but  he  does  not  say  his  conclusion  would 
have  been  different  had  no  such  application  been  made.  He 
decided  the  case  upon  the  facts,  without  laying  down  a  general 
principle  applicable  alike  to  the  case  in  hand  and  others  present- 
ing different  states  of  facts. 

In  those  states  in  which  statutes  declare  that  a  map  of  the 
location  must  be  filed  before  the  company  acquires  any  right  to 
take  the  land,  the  courts  holding  that,  upon  making  the  survey, 
adopting  it,  and  filing  the  map,  the  appropriation  as  to  third 
persons  is  complete.  Barre  R.  R.  Co.  v.  Granite  R.  R.  Co..  61 
Vt.  1,  17  Atl.  923,  4  L.  R.  A.  785;  Rochester,  etc.,  Co.  v.  New 
York,  etc.,  Co.  (N.  Y.)  17  N.  E.  680.  In  the  latter  of  these 
cases  the  court  says:  "When,  therefore,  a  corporation  has  made 
and  filed  a  map  and  survey  of  the  line  of  route  it  intends  to  adopt 
for  the  construction  of  its  road,  and  has  given  the  required  notice 
to  all  persons  affected  by  such  construction,  and  no  change  of 
route  is  made  as  the  result  of  any  •proceedings  instituted  by  the 
landowner  or  occupant,  in  our  judgment  it  has  acquired  the 
right  to  construct  and  operate  a  railroad  upon  such  line,  exclu- 
sive in  that  respect  as  to  all  other  railroad  corporations,  and  free 
from  the  interference  of  any  party.     By  its  proceedings  it  has 
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impressed  upon  the  lands  a  lien  in  favor  of  its  rigfht  to  construct, 
which  ripens  into  title  through  purchase  or  condemnation  pro- 
ceeding." The  statement  in  that  case  says:  "The  plaintiff  had 
not  yet  purchased  the  right  of  way  across  Babcock*s  land,  nor 
had  it  instituted  proceedings  to  condemn  the  same/*  The  \"er- 
mont  case  cited  approves  the  New  York  case,  adopts  it,  and 
applies  its  conclusions.  In  Morris,  etc.,  Co.  z\  Blair,  9  X.  J.  Eq. 
635,  the  two  railroad  companies  were  proceeding  under  special 
acts  of  the  Legislature,  conferring  upon  them,  respectively,  the 
ri^ht  to  enter  upon  the  land  after  determining  their  routes  and 
depositing  surveys  thereof  in  the  office  of  the  Secretary  of  State, 
and  the  court  held  as  follows:  "The  mere  experimental  survey- 
ing of  a  route  will  not  confer  any  vested  or  legal  right  until  it 
shall  have  been  adopted.  By  adopting  and  filing  a  survey  of 
their  route,  a  company  acquires  the  right  to  obtain  the  lands 
over  which  it  passes;  and  they  cannot  be  deprived  of  that  rieht 
by  another  company  purchasing  and  taking  deeds  for  those 
lands,  even  if  made  without  notice."  In  Railway  Co.  v.  Ailing, 
99  U.  S.  463,  25  L.  Ed.  438,  the  controversy  arose  under  acts  of 
Congress  granting  rights  of  way,  to  be  selected  by  the  railroad 
companies,  through  the  public  domain,  and  no  question  of  pri- 
vate ownership  of  the  land  entered  into  it.  Location  took  title 
as  well  as  paramount  right  of  way.  The  Denver  Company  had 
caused  a  preliminary  survey  to  be  made  through  the  Grand 
Canon  of  the  Arkansas  river  in  1871-72.  The  Canon  City  Com- 
pany caused  a  survey  to  be  made  in  the  same  place  in  1877. 
Nothing  further  was  done  until  the  19th  day  of  April,  1878, 
when  the  engineers  of  the  Denver  Company  went  back  and 
occupied  the  pass  again.  At  4  o'clock  in  the  morning  of 
the  20th  of  April  the  engineers  of  the  rival  company  occupied 
the  same  ground,  and  later  brought  in  a  superior  force  and  took 
forcible  possession  of  the  ground,  and  the  court  held  that  the 
Denver  Company's  preliminary  survey  made  in  1871-72,  fol- 
lowed by  its  subsequent  actual  occupancy  in  1878,  gave  it  the 
better  right.  Mr.  Justice  Harlan  stated  the  conclusion  as  fol- 
lows: *its  surveys  of  1871-72,  followed  by  an  occupancy  of  the 
canon  on  the  19th  of  April,  1878,  in  advance  of  the  Canon  City 
Company,  for  the  purpose  of  constructing  its  road  through  that 
defile,  was,  in  our  judgment,  a  final  appropriation  of  the  way 
granted  by  Congress.  The  Denver  Company  then,  if  not  before, 
came  into  the  enjoyment  of  the  present  beneficial  easement  con- 
ferred by  the  act  of  June  8,  1872,  and  was  entitled  to  have 
secured,  against  all  intruders,  whatever  privileges  or  advantages 
belonged  to  that  position."  This  conclusion  seems  to  rest  upon 
the  adoption  in  1878  of  the  survey  made  in  1871-72,  for  it  does 
not  appear  that  the  Denver  Company's  engineers  had  time  to 
make  a  new  survey  before  they  were  driven  away  by  the  engi- 
neers of  the  other  company.  In  another  part  of  the  opinion  he 
says:  *'Those  who  made  the  survey  in  1877  undoubtedly  knew 
when,  by  whom,  and  for  what  purpose  those  stakes  had  been 
there  placed.    Nor  had  they  sufficient  reason  to  suppose  that  the 
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Denver  Company  had  finally  abandoned  its  purpose  of  construct- 
ing; a  road  throug^h  the  canon." 

Having  concluded  that  a  survey  adopted  by  corporate  action 
as  and  for  the  location  constitutes  appropriation  as  ag^ainst  third 
persons,  the  next  inquiry  is  what  kind  of  a  survey  so  adopted  is 
sufficient.  In  Railway  Company  v.  Ailing,  cited,  Mr.  Justice 
Harlan  says  the  engineer  described  the  survey  of  1871-72  **as  a 

'  'close  preliminary' ;  that  is,  a  line  very  near  the  location,  without 
an  actual  location  of  the  curves."  He  then  says :  "But  the  loca- 
tion of  the  curves,  he  testifies,  could  have  been  made  in  the 
office,  away  from  the  canon.  With  that  exception,  he  pro- 
nounces it  to  have  been  a  complete  survey.  The  line  thus  sur- 
veyed was  marked  by  stakes  every  hundred  feet,  numbered 
consecutively,  and,  at  points  where  it  seemed  necessary,  a  plus 
or  stake  between  the  hundred  feet  was  added,  '  Of  the  work  then 
done,  a  map  and  profile  were  made  and  returned  to  the  chief 
engineer  of  the  company,  and  estimates  sent  to  its  general  man- 

'  ager.     Upon  the  occasion  of  that  survey,  or  shortly  thereafter, 
employees  of  the  company,  under  the  direction  of  its  engineer, 
removed  several  hundred  yards  of  material,  graded  several  hun- 
dred feet  at  the  upper  outlet  of  the  canon,  and  put  up  a  retaining 
wall  ten  to  fifteen  feet  high,  and  about  one  hundred  yards   in 
length."    It  having  been  suggested  that  this,  without  further  ac- 
tion, give  prior  right  of  occupation,  the  court  said,  "To  this 
proposition  we  cannot  yield  our  assent."     It  was  necessary  to 
actually  occupy  the  pass  with  intent  to  build  the  entire  line  of 
road.     However,  ■  when  the  act  of  occupation  with  such  intent, 
evidenced  by  all  the  circumstances  shown,  was  added,  the  survey 
was  held  sufficient.     In  New  Brighton,  etc.,  R.  R.  Co.  v.  Pitts- 
burgh, etc.,  R.  R.  Co.  105  Pa.  13,  a  preliminary  survey,  followed 
by  actual  possession  of  the  ground,  was  declared  sufficient.     In 
Pittsburgh,  V.  &  C.  Ry.  Co.  v.  Pittsburgh,  C.  &  S.  L.  R.  R.  Co., 
159  Pa.  331,  28  Atl.  155,  the  survey  held  good  was  only  prelimi- 
nary, for  the  court  says  of  the  work  done  by  the  engineer :   "He 
marked  the  line  on  the  ground  by  pine  at  regular  distances,  in- 
dicating the  center  line  of  the  railroad,  the  curves  being  run  in 
and  marked,  but  the  cuts  and  fills  not  being  indicated  in  any 
way,  nor  the  width  of  the  right  of  way  to  be  appropriated."    In 
Morris,  etc.,  Co.  v.  Blair,  9  N.  J.  Eq.  635,  the  court,  speaking  of 
the  survey  held  good,  said:    "In  this  connection  may  be  men- 
tioned another  objection  urged  against  the  survey  of  the  Warren 
Company — that  it  is   uncertain   and   indefinite,  being  described 
by  radii  and  curves,  instead  of  a  succession  of  angles  of  course 
and  distance.     Perhaps  the  former  of  these  modes,  if  carefully 
done,  is  more  accurate  than  the  latter.    Either  would  enable  the 
engineer  to  run  the   survey  on  the  ground,  and  either  mode, 
therefore,  is  sufficient."     In  that  case,  the  court  expressed  the 
further  opinion  that  an   unplatted   survey   could  be  eflFectually 
adopted  as  a  location,  and  the  plat  made  afterwards.    Why  not? 
Marking  the  location  on  the  ground  is  certainly  as  much  of  a 
designation  and  identification  of  it  as  platting  it  on  paper,  and 
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the  field  notes  furnished  the  necessary  data  for  preparation  of 
the  map. 

A  mixed  question  of  survey  and  adoption,  to  be  now  consid- 
ered, is  whether,  before  the  entire  route  is  surveyed,  a  location  of 
part  of  it  can  be  made ;  the  Deepwater  Company,  at  the  time  of 
its  allegi^ed  adoption  on  September  2,  1904,  not  having;  made 
even  its  preliminary  survey  between  Jenny's  Gap  and  Glen  Jean, 
and  this  being;  the  ground  of  a  strongfly  urged  objection  to  its 
claim  of  adoption  on  that  day,  as  well  as  on  later  dates.  For 
this  position.  Railway  Co.  v.  Ailing,  cited,  is  relied  upon.  There 
the  court  did  say :  "The  grant  was  an  entirety  as  to  the  right  of 
way  over  all  the  lands  lying  on  the  route  designated  in  the 
charter  of  the  company,  and  it  would  be  unreasonable  to  say 
that,  as  to  a  particular  part  of  that  route,  a  mere  preliminary 
survey  was  in  itself  equivalent  to  a  fixed  location  of  the  road  and 
an  appropriation  of  the  way  granted,  while  as  to  another  part  of 
the  general  route  a  similar  survey  would  not  be  an  appropriation 
of  the  way  granted,  unless  followed  by  actual  occupation  and 
use  for  railroad  purposes.  Any  such  construction  of  the  statute 
must  be  held  altogether  inadmissible."  But  the  statement  of 
facts  shows  that  the  survey  then  extended  through  the  canon, 
and  only  four  or  five  miles  beyond  it  toward  the  west.  While 
the  court  held  that  the  surveys,  of  1871  and  1872  through  the 
canon,  unconnected  at  either  end  with  any  other  survey  of  the 
bjxlance  of  the  line,  was  not  alone  a  sufficient  location,  it  upheld 
the  claim  of  the  Denver  Company  to  the  location,  not  on  the 
g:round  of  a  subsequent  survey  and  location  of  the  whole  line, 
connecting  witii  the  fragment  in  the  canon,  but  on  the  ground  of 
diligfence  on  the  part  of  the  company  in  prosecuting,  in  a  general 
way  and  at  great  expense,  the  enterprise  it  had  undertaken, 
which  included  the  ultimate  construction  of  its  road  through  the 
Grand  Canon.  Upon  ascertaining  that  the  company,  in  the  short 
space  of  six  years,  had  built  its  road  from  Denver  to  Pueblo, 
from  Pueblo  to  Canon  City,  from  Pueblo  to  Cucharas,  a  distance 
of  50  miles,  from  Cucharas  to  Garland,  a  distance  of  10  miles, 
and  from  Garland  into  the  Rio  Grande  Valley,  and  had  ceased  its 
work  of  construction  only  temporarily,  owing  to  adverse  general 
financial  conditions  in  1875  which  rendered  it  difficult  to  obtain 
funds,  the  court  held  the  claim  of  location  through  the  canon 
Sfood  although  unconnected  at  either  end  with  any  survey  of  the 
balance  of  the  line,  and  despite  the  facts  that  the  road  had  not 
been  located  from  the  canon  to  either  its  eastern  or  western 
terminus,  and  that  the  survey  through  the  canon  was  made  prior 
to  the  passage  of,  and  not  under,  the  act  of  Congress  which  con- 
ferred upon  the  Company  its  only  shadow  of  legal  right  to  use 
the  canon  at  all  for  railroad  purposes.  The  decision  is  a  dis- 
tinct and  positive  adjudication  of  the  right  of  a  railroad  company 
to  seize,  adopt,  and  hold  a  mere  section  or  fragment  of  the  right 
of  way  of  its  proposed  line.  In  the  opinion,  attention  is  directed 
to  the  incalculable  value  of  the  Grand  Canon  to  railway  com- 
panies as  a  gate  or  way  of  passage  through  the  mountains,  and. 
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after  showing  diligfent  pursuit  by  the  Denver  Company  of  the 
rights  offered  by  the  act  of  Congfress,  and  to  be  acquired   by 
construction  of  the  proposed  road,  in  the  course  of  which  this 
important  pass  had  been  occupied  in  g^ood  faith,  in  anticipation 
of  its  contemplated  seizure  by  rival  companies,  bom  and  unborn, 
the  court  declared  that  as  to  it,  as  a  part  of  the  entire  grant,  the 
company  had  come  into  the  enjoyment  of  the  beneficial  easement 
conferred  by  the  act  of  Congress,  "and  was  entitled  to  have  se- 
cured, against  all  intruders,  whatever  privileges  or  advantag^es 
belonged  to  that  position."     Railway  Co.  v.  Ailing  is  the  only 
case  found  thus  far  that  seems  to  deal  directly  with  the  question 
propounded.     General  principles  announced  in  other  somewhat 
analogous   cases,   however,   give   support   to   the   position    here 
taken.    In  Doughty  v.  Railroad  Co.,  21  N.  J.  Law,  442,  in  which 
a  railroad  company  operating  under  a  special  charter  sought 
condemnation  of  a  right  of  way  over  a  certain  tract  of  land,  a 
defense  was  incompleteness  of  location  of  the  route.    The  special 
act  provided  (section  6)  that  "when  the  route  or  routes  of  such 
road,  or  lateral  and  branch  roads,  shall  have  been  determined 
upon,  and  a  survey  of  such  route  or  routes  deposited  in   the 
office  of  the  Secretary  of  State,  then  it  shall  be  lawful  for  the 
company,"  etc.,  "to  enter  upon,"  etc.  (Act  Feb.  26,  1847  [P.  L. 
p.  130]),  but  the  court  held  (one  judge  dissenting)  that:    "The 
charter  of  the  Somerville  &  Easton  Railroad  Company  does  not 
require  the  location  of  the  whole  route  to  be  filed  before  applica- 
tion can  be  made  to  assess  the  value  of  lands  on  any  part:  it  is 
sufficient  if  the  location  through  such  lands  is  filed."    Afterward, 
the  same  landowner  brought  a  suit  in  equity  to  enjoin  the  pro- 
ceeding at  law  on  the  same  ground,  and  the  chancellor  refused 
the  injunction  because  the  bill  failed  to  show  irreparable  injury, 
but,  in  the  opinion,   he  approved  the  views  of  the  dissenting 
judge  of  the  law  court.    Doughty  v.  Railroad  Co.,  7  N.  J.  Eq.  51. 
His  opinion,  therefore,  on  the  subject  of  sufficiency  of  location, 
is  mere  obiter.     Having  no  power  to  grant  relief,  he  had  no 
occasion  to  say  whether  a  partial  location  could  be  made.     A 
Kansas  statute  required  every  railway  corporation,  before  con- 
structing any  part  of  its  road  into  or  through  any  county  named 
in  its  charter,  to  file  in  the  clerk's  office  of  the  county  court  of 
the  county  a  map  and  profile  of  the  route  intended  to  be  adopted 
by  such  company  in  such  county,  but  the  Supreme  Court  of  the 
state  held,  in  two  cases,  that  the  filing  of  such  map  and  profile 
was  not  a  prerequisite  to  condemnation  proceedings.     Hunt  v. 
Smith,  9  Kan.  137 ;  Railroad  Co.  v.  Shepherd,  Id.  647. 

The  position  here  taken  is  not  inconsistent  with  the  principles 
of  entirety  in  railroad  construction.  It  only  recognizes,  in  con- 
nection with  that  idea  and  design,  the  physical  fact  of  impossi- 
bility of  complete  location  of  an  entire  road  by  a  single 
instantaneous  act,  and  gives  to  every  railroad  company  the 
benefit  of  its  enterprise,  energy,  and  outlay  in  partial  execution 
of  the  work  of  location,  as  long  as  it  prosecutes  in  good  faith 
the  work  it  has  undertaken.     The   equity  and   justice   of   this 
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principle   is  not  only  beyond   successful   contradiction,    but    is 
plainly  countenanced  by  the  spirit  and  terms  of  our  leg^islation, 
which  saves  to  every  railroad  company  that  has  completed  and 
put  into  operation  any  part  of  its  road,  within  prescribed  periods 
of  limitation,  the  benefit  of  its  work  and  its  corporate  powers 
and  franchises  as  to  the  part  so  completed  and  operated,  while 
losing^  by  forfeiture  all  its  rights  and  powers  as  to  the  part  not 
cumpleted.     Section  66,  c.  54,  Code   1899.     Whether  the  right 
to  build  and  operate  only  a  part  of  the  road  contemplated  im- 
plies the  right  to  locate  only  a  part,  and  stop,  need  not  be  de- 
termined.    All  we  decide  here  is  that  a  company  seizing  certain 
land  in  the  progress  of  its  work  of  location  makes  a  location  pro 
tanto,    which   cannot   be    disturbed   while    such    company    con- 
tinues, in  good  faith  and  with  due  diligence,  to  prosecute  the 
work  it  has  undertaken.    A  grant  of  the  right  to  make  a  location 
of  an  entire  line  carries  with  it,  by  necessary  implication,  the 
right  to  do  whatever  is  reasonably  necessary  to  the  effectuation 
of  a  location.    There  must  be  a  commencement  of  the  work;  it 
must  progress  to  completion ;  the  law  is  silent  as  to  the  place  of 
commencement,  and  as  to  what  shall  amount  to  completion  of 
the  work.     If  no  right  can  vest  until  the  entire  line  is  located, 
then  a  300-mile  road,  having  been  surveyed  and  staked  out  from 
one  terminus  to  within  20  miles  of  the  other,  may  be  defeated 
by  the  location  of  a  10-mile  branch  or  new  road  through  an  in- 
dispensable defile  before  the  remaining  20  miles  of  the  long  road 
can  be  located,  and,  in  such  case,  thousands  of  dollars  expended 
in  surveying  and  construction  on  the  located  part  would  be  lost. 
How  many  times  the  location  of  a  long  line  might  have  to  be 
changed   before   completion  to  accommodate    short    ones    and 
branches  would  depend  upon  the  number  of  short  roads  and 
branches   that  could  be  projected  along   its   line.     These   con- 
tinual interruptions  would   delay   and   obstruct  final   and   com- 
plete location.     When  could  it  ever  be  said  that  a  long  line  of 
road  is  located?    What  company  could  afford  to  expend  money 
in  construction  until  after  having  located  its  whole  line?     Can 
it  be  assumed  that  the  Legislature  ever  intended  such  results? 
Is  it  possible  that  the  lawmakers  ever  suspected   their   liberal 
statutes  providing   for   railroad   construction    would   be   loaded 
down  by  the  courts  with  an  interpretation  imposing  such  uncer- 
tainty, inconvenience,  and  hazard  in  the  case  of  every  attempt 
to  operate  under  them  ?    To  the  suggestion  that  this  construction 
may  in  some  instances  prevent   the   construction   of  any   road 
while  seeking  to  make  possible  the  building  of  two  through  a 
mountain  pass,  the  reply  is  the  lack  of  a  satisfactory  indication 
of  such  a  possibility,  as  well  as  inability  to  perceive  it.     In  case 
of  ocaipancy  by  one  company  of  a  defile  not  wide  enough  to  ac- 
commodate two  roads,  locations  up  to  the  defile  on  each  side  by 
another  company   would  not  necessarily   result  in   a   deadlock. 
Outside  of  the  defile  there  would  be  room  for  both,  in  conse- 
quence of  which  the  company  having  prior  occupancy  of  the 
defile  could  build  its  road.     If,  however,  under  peculiar  condi- 


430         Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Rj.  Co 

tions,  such  a  deadlock  should  occur,  it  would  necessitate  legis- 
lative action  or  judicial  consideration  of  elements  entering-  into 
the  question  of  priority  of  right,  incident  to  and  growing  out  of 
the  peculiar  situation  and  circumstances  characterizing  the  con- 
troversy.. 

The  principle  enunciated  in  Railway  Co.  v.  Ailing  seems   to 
be  not  only  equitably  and  legally  sound,  but  also  accordant  with 
the  spirit  of  our  legislation,  as  well  as  that  of  other  states.      It 
enables  a  railway  company  to  take  the  benefit  of  its  labor   and 
expenditures,  and  to  hold,  as  the  first  taker,  the  land  surveyed,  if 
it  desires  to  do  so,  until  it  shall  have  surveyed  and  located   its 
entire  line.     Without  this  power,  location  of  a  long  line  would 
be  a  difficult  feat  to  perform  if  rival  companies  were  disposed  to 
obstruct  the  work  by  the  location  of  short  lines  along  the  same 
route.     Hence  it  is  an  implied  power,  accompanying  the  grant 
of  the  right  to  locate,  necessary  to  the  convenient  and  effectual 
performance  of  the  thing  authorized  by  the  grant.    The  seizure 
of  a  partial  location,  however,  must  be  made  in  good  faith,  and 
the  test  of  its  bona  fides  laid  down  in  Railway  Co.  v.  Ailing  is 
undoubtedly  the  best  the  nature  of  the  subject  aflFords.    On  the 
whole,  the  principle  is  well  adapted  to  conditions  in  this  state, 
and  in  harmony  with  the  liberal  character  of  our  railroad  legisla- 
tion. 

As  long  as  such  a  company  prosecutes  the  main  enterprise  it 
has  undertaken  with  reasonable  diligence,  the  right  must  be  ac- 
corded it  to  seize  and  hold  any  point  on  any  part  of  its  intended 
route.  To  deny  this  right  would  deprive  it  of  a  most  potent  and 
essential  means  of  advancing  its  work.  It  would,  in  every  in- 
stance, give  the  short  railroad  an  immense  advantage  over  the 
long  one.  The  ease  and  facility  with  which  an  existing  road  may 
throw  projected  branches  into  the  mountain  passes  in  advance 
of  the  work  of  surveying  a  long  rival  trunk  line,  and  thus  im- 
pede, delay,  and  even  prevent  the  prosecution  of  such  great  enter- 
prises, so  necessary  to  the  development  of  the  natural  resources 
of  the  state  and  to  the  welfare  of  the  people,  makes  the  construc- 
tion contended  for  inconsistent  with  the  spirit  of  our  legislation 
on  the  subject  of  railroads.  It  is  illiberal,  technical,  and  dis- 
criminative, and,  if  admitted  and  applied,  would  discourage  and 
retard  the  work  of  providing  cheap  and  adequate  transportation 
facilities  for  the  people,  opening  our  rich  mines,  marketing  the 
timber  of  our  great  forests,  and  populating  our  vast  areas  of  un- 
occupied territory.  The  court  cannot  defeat  legislative  intent 
and  state  policy,  and  set  its  hand  against  progress,  by  adopting 
a  construction  so  narrow  and  so  palpably  inimical  to  the  public 
interests.  Therefore  we  adhere  to  the  position  announced  bv 
Judge  Holt  in  Wheeling,  etc.,  Ry.  Co.  v.  Camden,  etc.,  Co..  35 
W.  Va.  205,  13  S.  E.  369,  and  reiterate  and  apply  between  rival 
companies,  as  well  as  between  the  company  and  the  landowner, 
the  principle  that  partial  locations  of  the  route  may  be  made  and 
held  as  long  as  the  company  making  them  prosecutes  its  work  in 
good  faith  and  with  reasonable  diligence. 
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Closely  allied  to  this  is  the  contention  that  a  survey  made,  be- 
fore articles  of  incorporation  are  taken  out,  by  persons  intending 
to  incorporate  for  the  purpose  of  building  the  road  for  which  the 
survey  is  so  made,  is  a  nullity,  and  cannot  be  adopted  by  the 
corporation,  without  having^  been  retraced  and  the  stakes  reset 
ifter  organization.     It  is  founded  upon  the  failure  of  the  Deep- 
water  Company  to  file  a  certificate  of  extension  before  making 
its  survey  of  the  disputed  location.    This  rule  was  enunciated  in 
New  Brighton,  etc,  Co.  v.  Pittsburgh,  etc.,  Co.,  105  Pa.  13,  but 
it  is  founded  upon  a  pure  technicality,  destitute  of  the  semblance 
of  equity,  and  incapable  of  working  out  any  meritorious  result. 
The  substantial  office  of  the  survey  is  to  supply  information  and 
descriptive  matter,  without  which  a  location  cannot  be  made.    It 
is  not  necessarily  a  part  of  the  act  of  location.     If  the  company 
has  the  data  to  enable  it  to  accurately  describe  the  location  of  its 
road,  what  boots  it  whence  it  came  or  when  procured,  unless 
fraudulently  or  inequitably  acquired?    The  case  relied  upon  is 
contrary  to  the  earlier  case  of  Morris,  etc.,  Co.  v,  Blair,  9  X.  J. 
Eq.  635,  in  which  the  opinion  is  expressed  that  "it  is  of  little  im- 
portance whether  the  survey  of  the  route  was  before  or  after 
the  organization,  or  by  whom  or  under  whose  direction  it  was 
made.''    Whatever  doubt  the  argument  of  the  question  may  leave 
is  resolved  in  favor  of  the  plaintiff  in  error  by  a  well-settled  rule 
of  law  to  which  the  question  may  be  referred  by  a  close  analog}*. 
The  unauthorized  survey  was,  at  its  worst,  an  act  in  the  nature  of 
promotion.    "The  great  weight  of  authority,  however,  recognizes 
the  power  and  the  right  of  a  corporation,  when  formed,  to  adopt 
or  ratify  the  precorporate  contracts  of  its  promoters.    The  more 
modem  cases  claim  to  see  no  difference  between  the  corporation 
making  a  contract  by  adopting  an  agreement  originally  made  in 
advance  for  it  by  promoters,  and  the  making  of  an  entirely  new 
contract."    23  Am.  &  Eng.  Ency.  Law,  242.     See,  also,  10  Cyc. 
1071.    The  Supreme  Court  of  the  United  States  so  declares  in 
Whitney  v.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050.    By  causing 
these  surveys  at  its  own  expense,  the  Deepwater  Company  was 
simply  making  preparation  to  do  that  which  the  statute  gave  it 
the  right  to  do  upon  complying  with  certain  regulations,  formal 
and  wholly  ex  parte  in  their  nature,  namely,  the  making  of  a 
certificate  of  extension,  and  filing  it  in  the  office  of  the  Secretarv 
of  State. 

This  review  of  the  authorities  clearly  establishes  the  following 
principles:  First.  When  the  statute  does  not  make  the  filing 
of  a  map  or  plat  of  a  railroad  location  a  prerequisite  to  the  adop- 
tion of  it,  an  appropriation  of  it  may  be  made  without  the  filing 
ot  such  maps.  Second.  The  beginning  of  condemnation  proceed- 
ings against  the  landowner  is  not  a  prerequisite  to  the  acquisition 
of  a  right  of  way  against  third  persons  and  rival  companies. 
Third.  A  mere  survey  made  by  the  engineers  of  a  railroad  com- 
pany, not  adopted  or  determined  upon  by  the  corporation  itself, 
tlirough  its  board  of  directors  or  otherwise,  as  the  location  of  the 
route,  does  not  amount  to  an  appropriation,  giving  priority  of 
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ri^ht  as  ag^ainst  third  persons.     Fourth.    A  survey  staked    out 
upon  the  g^round  as  a  center  line,  a  preliminary  line,  or  as  an 
actual  location,  whether  delineated  on  paper  or  not,  if  adopted 
by  the  corporation  as  aforesaid,  is  a  location  within  the  meaning 
or  the  statute,  and  the  company  first  making  such  location  has  a 
right  to  it  superior  to  that  of  any  other  company.     Fifth.     A 
survey  made  by  promoters  of  a  railroad  corporation  for  its  pur- 
poses before  the  company  is  organized,  or  by  an  existing  cor- 
poration for  an  extension  of  its  road,  beifore  filing  in  the  office  of 
the  Secretary  of  State  a  certificate  of  extension,  may  be  adopted 
after  incorporation  or  the  filing  of  the  certificate,  as  the  case  may 
be.    Sixth.  A  location  of  a  line,  contemplated  by  original  articles 
of  incorporation,  cannot  be  made  before  incorporation,  nor  can 
the  location  of  a  line  contemplated  by  an  extension  be  made 
before  the  certificate  of  extension  has  been  filed  as  required  by 
law.    Seventh.   A  railway  company  may  begin  the  work  of  loca- 
tion on  any  part  of  its  contemplated  route,  and  a  location   of 
a  part  only  of  its  road  may  be  held  against  a  rival  company, 
seeking  the  same  location,  as  long  as  such  locating  company 
manifests  good  faith  by  the  diligent  prosecution  of  the  work 
contemplated  by  its  organization. 

The  application  of  these  principles  to  the  facts  must  determine 
whether  the  applicant  is  entitled  to  the  right  of  way  through 
Jenny's  Gap.     The  work  done  in  Jenny's  Gap  by  the  engineers 
of  the  Deepwater  Company  prior  to  September  2,  1902,  although 
platted  and  shown  by  stakes  on  the  ground,  did  not  constitute  a 
location.     The  engineers  alone  could  not  make  a  legal  location. 
It  could  be  made  only  by  act  of  the  board  of  directors.    For  wane 
of  the  consent  of  a  majority  of  the  stockholders  and  the  filing  of 
a  certificate  of  extension,  required  by  section  53  of  chapter  54 
of  the  Code  of   1899,  the  board  of  directors  were  themselves 
powerless  to  make  a  location  through  Jenny's  Gap.    If,  however, 
the  board  of  directors,  after  having  obtained  authority  to  do  so, 
adopted,  as  the  location  of  the  road,  the  survey  previously  made, 
it  was  immaterial,  as  has  been  determined,  that  the  surveying  and 
platting  had  been  done  before  the  acquisition  of  such  authority. 
The  stockholders  met  and  passed  the  resolution  of  extension 
early  in  the  morning  of  September  2d.    Immediately  afterwards, 
the  directors  met  and  passed  the  resolution  hereinbefore  quoted. 
Later  in  the  same  day,  the  certificate  of  extension  and  a  plat  of  the 
location   through   Jenny's   Gap   were  filed   in   the  office   of  the 
Secretary  of  State.     If  the  resolution  passed  by  the  board  of 
directors  was  a  resolution  of  location,  or  if,  together  with  the 
resolution  passed  by  the  stockholders,  the  circumstances  under 
which  both  were  passed,  and  the  prior  and  subsequent  acts  of  the 
board,  it  amounted  to  a  location,  the  undisputed  fact  remains 
that  the  act  of  its  passage  preceded  the  filing  of  the  certificate 
of  extension  in  the  office  of  the  Secretary  of  State.     This,  it  is 
urged,  constitutes  an  insuperable  obstacle  to  its  being  treated 
as  an  adootion  of  the  location,  however  clearlv  the  resolution  mav 
have  expressed  the  intent  to  so  adopt,  because  the  statute  says 
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"such  corporation  before  commencing  any  such  extension  in  this 
state,  shall  file  in  the  office  of  the  Secretary  of  State,  a  certifi- 
cate/' etc.  But  all  these  transactions  occurred  on  the  same  day, 
and  wthin  the  space  of  six  or  seven  hours.  Can  they  not  have 
effect  according;  to  the  intent  of  the  parties  performing  them? 
As  the  stockholders  had  consented  to  the  extension,  the  directors 
knew  the  certificate  would  be  immediately  filed.  They  had  full 
acthorit}'  to  file  it  themselves,  and  intended  to  do  so.  They  de- 
sired to  file,  at  the  earliest  possible  moment,  their  map  of  the 
location  through  Jenny's  Gap.  In  order  to  make  one  trip  to 
Charleston  subserve  both  purposes,  they  held  their  meeting  and 
ordered  the  filing  of  the  map  along  with  the  certificate  of  ex- 
tension. To  say  they  could  not  do  this,  but  were  bound  to  delay 
the  act  signifying  adoption  until  after  the  filirig  of  the  certificate, 
would  subordinate  substance  to  mere  form.  Moreover,  the  board, 
although  having  no  power  to  delegate  to  its  engineers  the  selec- 
tion of  a  Icxration,  could  undoubtedly  direct  its  engineers  to 
claim  and  hold  a  location  determined  upon  by  themselves.  If, 
therefore,  they  did,  on  the  2d  day  of  September,  1902,  order  their 
ag^ents  to  do  certain  acts  with  reference  to  the  survey  through 
Jenny's  Gap,  on  that  day  and  afterwards,  which  clearly  signified 
their  intention  to  claim  and  hold  it  as  a  location,  the  acts  of  the 
engineers,  done  in  pursuance  of  such  direction,  were  the  acts  of 
the  board.  These  engineers  did  on  the  3d  day  of  September, 
1902,  file  the  projected  map  of  that  survey  in  the  clerk's  office  of 
the  county  court  of  Raleigh  county.  On  the  9th  day  of  the  same 
month  they  filed  in  said  office  a  map  of  their  actual  location 
through  the  gap,  prepared  in  the  meantime.  On  September  8th 
they  filed  a  second  map  of  the  same  location  in  the  office  of  the 
Secretary  of  State.  Whether  these  subsequent  acts  were  or- 
dered by  the  board  depends  upon  the  true  interpretation  of  the 
resolutions  passed  on  the  2d  day  of  September. 

At  the  time  of  the  passage  by  the  stockholders  of  the  resolu- 
tion of  extension,  they  had  before  them  plats  of  the  surveys  made 
up  to  that  time,  including  the  survey  through  Jenny's  Gap ;  but  it 
is  contended  that  that  resolution  makes  no  reference  to  them.  It 
does  say,  "said  extension  to  be  located  on  the  most  practicable 
route,  as  shown  on  the  maps  and  profiles  filed  as  required  by- 
law," but  at  that  time  none  had  been  filed  as  required  by  law. 
They  were  filed  on  the  same  day,  but  after  the  adoption  of  the 
resolution.  As  has  been  shown,  prior  to  that  date  the  engineers 
had  made  two  surveys,  one  through  Jenny's  Gap  and  Clark's 
Gap,  and  the  other  over  an  entirely  different  route,  by  way  of 
Piney  creek  and  Camp  creek.  Whether  the  Piney  creek  and 
Camp  creek  survey  was  ever  platted  is  not  shown.  That  it  was, 
cannot  be  assumed.  There  is  no  evidence  that  any  plat  of  it  was 
made  or  placed  before  the  stockholders  or  the  directors.  If, 
therefore,  the  resolution  referred  to  maps  then  in  existence,  they 
were  the  maps  of  the  Clark's  Gap  and  Jenny's  Gap  survey.  In 
view  of  these  facts,  and  the  further  fact  that  the  stockholders" 
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meeting  was  held  for  the  express  purpose,  as  shown  by  all  the 
circumstances  pertaining;  to  the  transaction  and  the  situation  of 
the  parties,  of  claimingf  the  Jenny's  Gap  location,  as  shown  on 
the  plat  then  in  the  hands  of  the  stockholders  and  officers  of  the 
company,  against  the  Chesapeake  &  Ohio  Company,  and,  to  that 
end,  of  making;  an  immediate  filing;  of  those  maps,  and  that  the 
resolution  passed  by  the  stockholders  and  the  one  passed  by  the 
board  of  directors  had  been  prepared  on  the  day  before  with  a 
view  to  adopting;  them  early  on  the  morning  of  the  2d  of  Septem- 
ber, and  of  filing  the  certificate  of  extension  and  the  maps  as  far 
as  made,  at  the  earliest  possible  moment  after  the  passage  of  the 
resolution,  can  we  say  that  those  maps,  together  with  such  oth- 
ers of  the  same  route  as  might  thereafter  be  made,  are  the  maps 
referred  to  in  the  resolution  ?  The  resolution  says,  "to  be  located 
on  the  most  practicable  route  as  shown  on  maps  and  profiles 
filed" ;  but  it  is  urged  that  it  must  be  read  and  applied  as  if  it  said 
"on  the  maps  and  profiles  hereafter  filed  as  required  by  law," 
or  "on  maps  and  profiles  to  be  filed,"  etc.  Being  so  read,  to  what 
does  it  refer?  Part  of  the  maps  to  be  filed  were  undoubtedly 
those  already  made  and  in  hand,  and  the  hasty  meeting  of  the 
stockholders  was  held  for  the  express  purpose  of  putting  the 
company  in  position  to  file  them.  As  to  so  much  of  the  route 
as  had  been  surveyed  and  delineated  upon  the  maps,  they  knew 
its  location  and  intended  to  adopt  it,  and  endeavored  to  do  so  by 
this  resolution.  That  is  part  of  what  is  meant  by  the  language, 
"said  extension  to  be  located  on  the  most  practicable  route  as 
shown  on  the  maps  and  profiles,  filed  as  required  by  law."  So 
far  as  the  survey  had  been  made,  the  most  practicable  route  had 
been  ascertained,  and  was  then  shown  on  the  maps.  As  to  that 
part  of  it  which  had  not  been  surveyed,  the  engineers  were  to 
proceed  with  their  work  and  make  the  filings  as  fast  as  the  maps 
■could  be  prepared. 

The  two  principal  objections  to  this  construction,  based  upon 
language  found  in  the  resolution  itself,  are,  first,  that  it  was 
•designated  by  the  stockholders  themselves  as  their  certificate  of 
extension,  and  not  as  a  description  of  a  specific  location;  and, 
second,  that  it  directed  certain  persons  by  name  "to  make  the 
necessary  filings  as  required  by  law,  as  fast  as  the  same  may  be 
prepared."  The  direction  to  file  the  resolution  as  the  certificate 
of  extension  would  preclude  its  use,  or  an  intent  in  passing  it, 
for  any  other  purpose  inconsistent  with  the  office  of  such  cer- 
tificate; but  a  location  is  perfectly  consistent  with  an  extension, 
and  the  resolution  might  well  subserve  both  purposes.  A  fact 
fully  proved  is  that  the  stockholders  had  before  them  at  the 
meeting,  and  had  previously  examined,  maps  of  the  survey 
through  Jenny's  Gap,  and  of  the  survey  of  the  route  from  the 
mouth  of  Barker's  creek  to  within  four  or  five  miles  of  Jenny's 
Gap,  a  distance  of  10  or  12  miles.  Does  the  direction  to  make 
filings  "as  fast  as  the  same  may  be  prepared"  exclude  these  maps, 
on  the  theory  that  they  were  filings  already  prepared,  and  there- 
fore not  within  the  description  ?    Such  is  the  contention.    It  does 
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not  appear  that  they  were  then  fully  prepared.  They  had  been 
prepared  as  maps,  but  what  was  deemed  a  preparation  thereof 
for  filing  does  not  appear,  nor  is  it  apparent  from  the  record 
that  any  certificate  had  been  attached  to  them.  In  the  absence 
of  evidence  that  they  were  fully  prepared  for  filingf,  we  cannot 
see  that  they  are  excluded  by  the  descriptive  terms  quoted. 

Here  it  is  sugg^ested  that  the  adoption  of  this  resolution  by  the 
stockholders  did  not  make  a  location,  because  the  statute  says 
the  corporate  powers  of  a  railroad  corporation  shall  be  in  the 
board  of  directors.  The  point  is  well  taken.  This  did  not 
amount  to  a  location,  but  it  is  an  important  transaction  to  be 
considered  upon  the  inquiry  as  to  whether  the  directors  made  a 
location.  If  the  foreg^oing^  construction  of  the  resolution  is  cor- 
rect it  was  adopted  by  the  directors  and  made  their  resolution. 
Immediately  after  the  adjournment  of  the  stockholders'  meeting^, 
and  before  any  papers  were  sent  away,  the  directors,  fresh  from 
tfie  stockholders'  meeting^,  fully  co^izant  of  all  that  had  been 
done  there,  and  imbued  with  the  spirit  and  purpose  of  that  meet- 
ing, met  and  passed  the  resolution  hereinbefore  set  out,  directing, 
the  chief  en^neer  and  attorney  in  fact  of  the  Deepwater  Com- 
pany "to  carry  out  the  surveys  and  extensions  of  same  as  author- 
ized by  the  stockholders  in  their  meeting^  of  this  state,  and  to  do 
all  thing^s  further  that  may  be  necessary  for  carrying  out  said 
resolution."  If  we  are  correct  about  the  reference  to  maps  and 
profiles  in  the  resolution  passed  by  the  stockholders,  they  were 
the  maps  of  the  surveys  mentioned  in  the  resolution  passed  by  the 
directors,  and  this  resolution  of  the  directors  ordered  the  doing 
of  all  things  necessary  for  carrying  out  the  resolution,  and 
among  these  was  the  extension  of  the  railroad  upon  the  location 
shown  by  the  maps  and  profiles.  This  meeting  was  held  at  an 
early  hour  to  insure  the  filing  of  the  maps  on  that  day,  and  they 
were  sent  away  immediately  for  that  purpose,  and  actually  filed 
by  the  person  appointed  for  that  purpose  at  that  meeting.  They, 
as  well  as  the  maps  subsequently  filed  in  the  office  of  the  clerk 
of  the  county  court  of  Raleigh  county  on  the  3d  and  9th  days  of 
September.  1902,  and  in  the  office  of  the  Secretary  of  State,  on 
the  8th  day  of  September,  1902,  were  filed  by  order  of  the  board 
of  directors.  For  what  purpose?  Could  it  have  been  any  other 
than  to  claim  the  location  shown  by  them?  Though  not  an  in- 
dispensable step  in  the  act  of  location,  does  not  the  act  of  filing 
maps  by  order  of  the  board  of  directors  clearly  indicate  their 
election  and  determination  to  take  the  location  shown  by  the 
maps  for  the  purposes  of  the  road?  They  were  the  acts  of  the 
corporation.  They  were  done  under  the  resolution,  and  to  give 
notice  of  the  location  claimed  by  the  company.  That  these  acts 
were  done  with  intent  to  make  a  present  selection  of  the  location 
in  question  is  a  necessary  inference  from  their  nature,  the  manner 
in  which  they  were  done,  the  surrounding  circumstances,  and 
the  contemporaneous  and  subsequent  conduct  of  the  corporate 
authorities.  And  several  of  them  were  subsequent  to  the  date 
of  the  filing  of  the  certificate  of  extension. 
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Is  any  rule  violated  by  thus  reading^  the  resolutions  in  the  ligrht 
of  the  surrounding  circumstances,  the  situation  of  the  parties, 
and  their  conduct?  Certainly  not.  They  are  instruments  of 
m.uch  less  solemnity  than  deeds,  wills,  and  contracts,  and  all  such 
instruments  may  be  so  read  when  the  intent  of  the  parties  is  not 
made  plain  by  the  terms  used.  "The  circumstances  connected 
with  the  transaction,  and  the  situation  of  the  parties,  may  be 
considered  in  arriving^  at  the  intent  of  the  parties."  Devlin  on 
Deeds,  §  839,  citing^  a  long  list  of  cases.  The  rule,  as  applied  to 
contract  is  tersely  and  accurately  stated  in  9  Cyc.  587,  as  fol- 
lows: "To  determine  the  intention  of  the  parties,  if  the  mean- 
ing is  not  clear,  it  is  necessary  that  regard  shall  be  had  to  the 
nature  of  the  instrument  itself,  the  condition  of  the  parties  exe- 
cuting it,  and  the  objects  which  they  had  in  view,  for  which  pur- 
pose parol  evidence  is  admissible."  In  the  law  of  wills  the  same 
rule  obtains.  "To  aid  in  the  true  construction  of  the  will,  evi- 
dence may  be  received,  and  should  be  sought,  of  any  facts  known 
to  the  testator,  which  may  reasonably  be  supposed  to  have  in- 
fluenced him  in  the  disposition  of  his  property,  and  all  the  sur- 
rounding circumstances  at  the  time  of  making  the  will."  Magers 
V.  Edwards'  AdmV,  13  W.  Va.  822.  Another  rule,  applicable  to 
contracts  and  deeds  that  are  uncertain  in  their  terms,  is  stated 
in  9  Cyc.  588,  as  follows:  "Where  the  parties  to  a  contract 
have  given  it  a  particular  construction,  such  construction  will 
generally  be  adopted  by  the  court  in  giving  effect  to  its  provisions. 
And  the  subsequent  acts  of  the  parties,  showing  the  construction 
they  have  put  upon  the  agreement  themselves,  are  to  be  looked  to 
by  the  court,  and  in  some  cases  may  be  controlling."  See,  also, 
Kidwell  V.  Baltimore,  etc.,  Co.,  11  Grat.  676;  Clark  v.  Nunn,  25 
Grat.  287;  Caperton's  Adm'rs  v.  Caperton's  Heirs,  36  W.  Va, 
479,  15  S.  E.  257;  Scraggs  v.  Hill,  37  W.  Va.  706,  17  S.  E. 
185 ;  Shrewsbury  v.  Tufts,  41  W.  Va.  212,  23  S.  E.  692.  Surely 
there  must  be  equal  latitude  of  inquiry  in  seeking  the  true  mean- 
ing and  application  of  a  written  declaration  made  in  an  ex  parte 
proceeding.  Still  another  principle  of  wide  application  is  that 
parol  evidence  is  admissible  to  aid  in  making  application  of  the 
descriptions  in  written  instruments  to  the  subject-matter  thereof. 
Snooks  V.  Wingfield,  52  W.  Va.  441,  44  S.  E.  277;  Jones,  Real 
Prop.  Conv.  §  339;  Furbee  v,  Furbee,  49  W.  Va.  191,  195,  38 
S.  E.  511. 

The  suggestion  that  the  resolutions  are  certain  and  definite  in 
terms,  founded  upon  the  designation  of  the  resolution  as  a  cer- 
tificate of  extension,  and  the  direction*  to  make  filings  "as  fast 
as  they  may  be  prepared,"  has  been  disposed  of.  The  fact  that 
they  had  maps  before  them,  and  contemplated  the  making  of 
others,  makes  the  resolution  uncertain  as  to  whether  the  refer- 
ence is  to  both  classes  of  maps  or  to  only  one,  and  opens  the  way 
for  parol  evidence  on  the  question  of  intent.  Another  objection 
to  this  method  of  interpretation  is  that  the  resolution,  like  a 
statute,  must  speak  for  itself,  and  cannot  be  aided  by  extrinsic 
circumstances,  and  is  not  therefore  to  be  classed  with  such  in- 
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stniments  as  deeds,  wills,  and  contracts.  This  position  is  clearly 
untenable.  Thougfh  the  power  to  make  a  location  may  be  lefj^s- 
lative  in  its  nature,  no  form  or  mode  by  which  its  exercise  shall 
be  evidenced  has  been  provided  by  law.  No  reason  is  perceived 
why  cor[X)rate  action  in  the  selection  of  a  railroad  location  should 
be  evidenced  in  a  manner  different  from  any  other  corporate 
act.  The  nature  of  the  power  and  the  mode  of  its  exercise  are 
obviously  distinct.  But  if  these  were  not  so,  statutes  form  no 
exception  to  the  rules  of  interpretation  and  construction  above 
referred  to.  In  Railway  Co.  v.  Ailing^,  99  U.  S.  463,  474,  25  L. 
Ed  438,  Mr.  Justice  Harlan  applied  the  principle,  saying;:  "Of 
what  the  company  had  done,  prior  to  the  passage  of  the  act  of 
1872  [Act  June  8,  1872,  c.  354,  17  Stat.  339],  towards  effecting 
the  objects  of  its  incorporation,  Congress,  it  is  fairly  to  be  pre- 
sumed, was  not  uninformed.  It  was  aware,  we  must  also  pre- 
sume, of  the  routes  designated  in  the  charter  of  the  company  for 
the  main  road  and  its  several  branches,  all  so  connected  as  to 
constitute,  when  completed,  an  extended  railway  system  for  that 
entire  region.  That  Congress  was  so  informed  is  quite  clearly 
indicated  by  the  terms  employed  in  the  act  of  1872.  That  act 
must  therefore  receive  the  same  construction  which  would  be 
adopted  had  it  contained  a  full  or  detailed  description  of  the 
routes  of  the  main  line  and  branches.  In  this  view,  and  having 
due  regard  to  all  the  circumstances  and  conditions  of  the  com- 
pany when  the  act  was  passed,  we  do  not  doubt  that  the  inten- 
tion of  Congress  was  to  grant  to  the  company  a  present 
beneficial  easement  in  the  particular  way  over  which  the  desig- 
nated routes  lay,  capable,  however,  of  enjoyment  only  when  the 
way  granted  was  actually  located  and  in  good  faith  appropriated 
for  the  purposes  contemplated  by  the  charter  of  the  company  and 
the  act  of  Congress."  Can  the  prior  and  subsequent  conduct  of 
the  Legislature  be  considered?  Yes.  All  acts  in  pari  materia, 
repealed  or  unrepealed,  are  to  be  considered.  Forqueran  z'.  Don- 
nallv,  7  W.  Va.  114;  V.ane  v.  Newcombe,  132  U.  S.  220,  10  Sup. 
Ct  60,  33  L.  Ed.  310;  Viterbo  v,  Friedlander,  120  U.  S.  707,  7 
Sup.  Ct.  962,  30  L.  Ed.  776;  Daniel  v.  Simms,  49  W.  Va.  554, 
39  S.  E.  690,  Can  the  surrounding  circumstances  be  considered  ? 
Yes,  and  also  the  history  of  the  times,  and  the  purpose  sought  to 
\k'  accomplished  by  the  act.  Smith  v.  Townsend,  148  U.  S.  490, 
13  Sup.  Ct.  634,  37  L.  Ed.  533 ;  Daniel  v.  Simms,  49  W.  Va.  554, 
39  S.  E.  690.  If  a  hasty  and  precipitate  meeting  of  the  Legis- 
lature had  taken  place  by  reason  of  some  threatened  peril  to  the 
commonwealth,  for  the  aversion  of  which  a  crude  act  had  been 
passed,  which,  read  in  the  light  of  all  the  circumstances,  clearly 
disclosed  its  purpose,  I  have  no  doubt  that  the  manner  in  which 
the  Legislature  had  assembled,  and  what  was  done  and  ordered 
before  and  at  the  session,  might  be  considered,  along  with  all 
other  attendant  circumstances. 

Xor,  in  reaching  this  conclusion  by  the  application  of  the  fore- 
g:oing  principles,  have  we  lost  sight  of  the  status  of  the  case  in 
this  court.    The  plaintiff  in  error  is  regarded  as  a  demurrant  to 
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evidence,  admitting^  all  the  facts  which  the  evidence  of  the  de- 
fendant in  error  fairly  tends  to  prove,  and  all  fair  inferences  aris- 
ing therefrom,  and  waiving  all  its  own  conflicting  and  impeached 
evidence,  and  all  inferences  from  its  own  evidence  not  necessarily 
arising^  therefrom.  Harrison  v.  Bank,  6  W.  Va.  1 ;  Nutter  z\ 
Sydenstricker,  11  W.  Va.  535;  State  v.  Seabright,  15  W.  Va. 
590;  Abrahams  v.  Swann,  18  W.  Va.  274,  41  Am.  Rep.  692; 
State  V.  Miller,  26  W.  Va.  106;  Laidley  v.  Smith,  32  W.  Va. 
387,  9  S.  E.  209,  25  Am.  St.  Rep.  825 ;  State  v.  Denoon,  34  W. 
Va.  139,  11  S.  E.  1003;  Mercantile  Co.  v.  Truax,  44  W.  Va. 
531,  29  S.  E.  1006;  Rohrbaugh  v.  Express  Co.,  50  W.  Va.  148, 
40  S.  E.  398,  88  Am.  St.  Rep.  849;  Miller  v.  Insurance  Co.,  8 
VV.  Va.  515;  Ware  v.  Stephenson,  10  Lei^h,  161;  Muhleman  z'. 
Ins.  Co.,  6  W.  Va.  508.  But  the  record  here  presents  the  three 
distinct  issues  of  (1)  a  location  by  the  Deepwater  Company 
before  September  11,  1902,  (2)  a  location  by  the  Chesapeake  & 
Ohio  Company,  September  11,  1902,  and  (3)  a  location  by  the 
Deepwater  Company,  September  26,  1902.  Settlement  of  the 
first  in  favor  of  the  Deepwater  Company  is  decisive  of  the  case. 
That  only  we  are  now  considering,  for  the  evidence  relating^  to 
the  others  does  not  bear  perceptibly  upon  it.  All  the  material 
evidence  applicable  to  it  was  adduced  by  the  demurrant,  and 
whatever  conflict  there  is  in  the  evidence  relating  to  this  issue 
is  found  in  the  demurrant's  own  evidence.  Most,  if  not  all,  of 
the  inconsistency  in  it  has  been  eliminated  by  the  determination 
of  a  purely  legal  question — the  construction  of  the  resolutions. 
That  never  was  a  matter  of  inference  to  be  left  to  a  jury.  As  to 
what  was  done  in  obedience  to  the  resolution  of  the  board  of 
directors,  there  is  no  dispute,  at  least  no  question  having  any 
reasonable  basis  in  the  evidence.  Far  more  was  done  than  a 
resolution  of  extension  and  a  mere  exploration  of  the  route  under 
it  required.  Unless  it  be  held  that  this  evidence,  on  the  whole, 
points  certainly,  unerringly,  and  necessarily  to  a  location  by 
cc»rporate  authority  before  the  11th  day  of  September,  1902,  much 
of  it  must  be  taken  for  naught  and  put  out  of  the  case,  and  tlie 
court  has  no  right  to  discard  it. 

The  Deepwater  Company  made  a  location  by  another  and  later 
act  of  adoption.  The  directors  of  that  company,  on  the  26th  day 
of  September,  1902,  passed  a  resolution  reciting  that  the  en- 
gineer had  located  the  company's  proposed  railroad  from  Glen 
Jean  up  the  Dunloup  creek  to  the  mouth  of  Sugar  creek,  and  up 
Sugar  creek,  crossing  the  divide,  to  Pack's  Branch  of  Paint 
Creek,  down  that  branch  and  up  Paint  creek,  crossing  the  divide, 
to  Miller's  Camp  Branch  of  the  Marsh  Fork  of  Coal  river,  down 
that  branch  to  the  junction  of  the  same  with  Surveyor's  Fork,  up 
that  fork  to  Jenny's  Gap,  and  through  that  gap  to  the  waters  of 
Slab  Fork,  and  then  on  to  the  Bluestone  river  as  hereinbefore 
described;  approving  and  adopting  the  whole  of  that  location 
and  such  maps  of  it  as  had  then  been  filed  in  the  office  of  the 
Secretary  of  State  and  in  the  clerks'  offices  of  the  county  courts 
of  Fayette,  Raleigh,  Wyoming,  and  Mercer  counties,  and  direct- 
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ing  the  engineer  in  charg^e  to  file  as  speedily  as  practicable  in 
the  proper  offices  maps  and  profiles  of  the  remaining^  parts  of 
said  location.  Prior  to  that  time,  the  map  and  profile  of  the 
location  througfh  Jenny's  Gap  had  been  filed.  This  was  a  formal, 
specific,  and  a  deliberate  adoption  of  that  location  by  the  cor- 
porate authorities  of  the  Deepwater  Railway  Company.  This 
is  undisputed,  except  that  it  was  not  an  adoption  of  a  location  of 
the  entire  line  according  to  complete  surveys  then  made.  That 
objection  has  been  disposed  of. 

If.  prior  to  the  26th  day  of  September,  1902,  the  Chesapeake 
&  Ohio  Company  had  not,  by  corporate  action,  adopted  the  same 
Ic-cation  through  Jenny's  Gap,  the  right  of  the  Deepwater  Com- 
pany to  that  location,  by  force  of  the  action  of  its  directors  on 
September  26,  1902,  is  beyond  dispute.  The  defendant  in  error 
claims  to  have  adopted  the  location  on  th^  11th  day  of  September 
by  a  resolution  passed  by  its  board  of  directors  at  a  meeting  held 
on  that  day  in  the  city  of  New  York.  For  proof  of  this,  it  in- 
troduced, over  the  objection  of  plaintiff  in  error,  what  purports 
to  be  a  record  of  the  minutes  of  such  meeting,  including  the 
adoption  of  such  a  resolution.  This  record  is  in  the  form  of 
i>-pewritten  sheets,  pasted  in  a  regular  book  of  the  company 
kept  at  Richmond,  Va.,  by  the  secretary  of  the  company,  who 
testified  that  he  had  not  attended  the  meeting,  and  knew  nothing 
of  it  or  what  had  been  done  thereat,  other  than  what  was  dis- 
closed by  the  typewritten  matter.  This  typewritten  record  on 
sheets  of  paper,  signed  by  the  president  of  the  company  and  the 
assistant  secretary,  had  been  received  by  him  and  pasted  in  the 
minute  book,  but  he  did  not  even  say  when  they  had  been  re- 
ceived. Neither  the  president,  assistant  secretary,  nor  any  other 
person  who  appears  to  have  attended  the  meeting  was  called  to 
testify  that  such  meeting  was  held  and  such  resolution  passed, 
and  nothing  was  shown  by  way  of  excuse  for  not  calling  them. 
Furthermore,  it  was  admitted  that  both  the  president  and  as- 
sistant secretary  were  living,  and  residing,  respectively,  in  Rich- 
mond and  Philadelphia.  The  defendant  in  error  attempts  to  use 
this  record  as  evidence  to  prove  its  own  act  in  its  own  favor 
a^inst  a  total  stranger  to  it.  It  is  not  used  for  the  purpose  of 
establishing  any  contractual  relation  between  it  and  the  plaintiff 
in  error.  It  makes  no  charge  against  the  plaintiff  in  error.  It 
does,  however,  make  use  of  this  resolution  to  prove  title  in  itself 
to  a  thing  which  the  plaintiff  in  error  says  it  has  not  acquired, 
and  to  which  the  plaintiff  in  error  is  entitled,  unless,  by  prior 
acquisition,  it  has  become  the  property  of  the  defendant  in  error. 
In  support  of  the  admissibility  of  the  record  for  this  purpose, 
upon  showing  that  it  was  entered  in  the  book  by  one  having 
authority  to  do  so,  it  is  contended  that  the  records  of  a  private 
corporation  are  admissible  evidence  against  all  persons  to  prove 
its  corporate  acts.  The  able  counsel  for  defendant  in  error  sav 
the  following  is  deducible  from  the  authorities  as  a  rule  on  the 
subject:  "The  records  of  a  corporation  are  admissible  to  estab- 
lish a  right  in  it  which  grows  out  of  its  own  proceedings,  although 
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they  may  not  be  admissible  to  fasten  the  liability  on  others."      In 
testing  the  soundness  of  this  proposition,  it  is  necessary  to  bear  in 
mind  that  the  decisions  relating  to  the  admissibility  of  such   evi- 
dence present  many  distinctions  in  respect  to  the  subject-matter 
of  the  controversy,  the  relation  of  the  parties  to  it,  and   to   one 
another,  and  the  nature  of  the  fact  sought  to  be  proved  by   such 
evidence.     That  the  records  of    a  corporation  are  always    ad- 
missible against  it  is  perfectly  apparent.     They  are  admissions 
and  declarations  against  its  interest,  and  may  be  used  as    such, 
just  as  the  books,  memoranda,  letters,  and  declarations  of  an   in- 
dividual may  be  used  against  him,  although  not  admissible  in  his 
favor.    Jones,  Ev.  §  530 ;  Townsend  v.  Church,  6  Cush.  279.     The 
cases  illustrating  this  use  of  corporation  records  and  books    can 
have  no  possible  bearing  on  the  question  presented  here.     Hence 
no  time  need  be  spent  in  collecting  and  analyzing  them. 

When   the   controversy   is   between   stockholders,   concerning 
their  interests  in  the  corporation,  and  involves  the  consideration 
of  the  acts  of  the  corporation  as  affecting  directly  its  status  -and 
indirectly  tlieir  interests,  the  records  and  books  are  admissible  if 
authenticated  by  showing  that  they  are  the  records  and  books  of 
the  corporation  and  have  been  regularly  kept  as  such.     This  is 
done  by  calling  as  a  witness  the  secretary  or  other  recording 
officer,  if  he  can  be  had.    This  rule  rests  upon  considerations  of 
convenience,  and  also  upon  sound  legal  principle.    By  becoming 
a  stockholder  in  a  corporation,  a  person  creates  between  himself 
and  all  other  stockholders  of  the  corporation,  and  between  him- 
self and  the  corporation,  a  contractual  relation,  which  is  affected 
and  controlled,  in  some  degree,  by  every  proper  act  of  the  corpo- 
ration, whether  done  by  its  board  of  directors,  its  officers,  or  its 
mere  employees.    He  is  bound  by  its  past  acts,  and  has  consented 
to  be  bound  by  all  its  future  acts.     If  they  result  in  gains,  he 
shares  in  them,  and,  if  losses,  he  suffers  his  proportionate  part 
thereof.      The    business    of    the    corporation    is    his    business. 
Though,  in  a  direct  and  primary  sense,  the  directors  and  officers 
are  the  agents  of  the  corporation,  and  not  subject  to  his  indi- 
vidual control,  they  are,  in  a  substantial  way,  his  agents  and 
employees,  and  he,  along  with  the  corporation,  is  privy  to  their 
acts  and  may  be  deemed  to  have  authorized  every  book  entry 
and  every  record  of  corporate  meetings  and  acts  that  the  officers 
and  agents  may  lawfully  make.     He  is  deemed  to  have  known, 
when  he  established  his  relationship  of  stockholder,  that  such 
records  and  entries  would  be  made,  and  that  they  would  indi- 
rectly relate  to  and  affect  his  interest.     Having  access  to  the 
books  and  constructive  knowledge  of  their   contents,  there   is 
ground  for  a  presumption  that  he  would  not  have  suffered  an 
improper  entry   to   have   remained   in  them   without  objection. 
Moreover,  a   relationship   closely  allied  to   that  of  partnership 
exists  between  the  stockholders  of  a  corporation.    Because  of  the 
relation  of  agency  existing  between  copartners,  and  the  right  of 
inspection  of  the  books  relating  to  the  partnership  business  and 
affairs,  the  books  of  a  copartnership  are  admissible  evidence  in 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         441 

Cheaiapeake  A  O.  Ry.  Co.  v.  Deepwmter  Rj,  Co 

controversies  between  the  members  thereof.  "Althougfh  the 
book  of  an  individual  is  not  evidence  in  his  favor  a^inst  others, 
yet,  from  the  very  nature  of  the  case,  the  books  of  a  partnership 
must  be  evidence  between  the  partners  themselves.  Their  situa- 
tion is  one  of  confidence.  They  agfree  to  unite,  and,  as  to  others, 
to  become  one  person,  and  the  books  of  the  firm  are  to  speak 
their  lan^a^e  and  record  their  joint  transactions;  and  there  is 
an  understanding  that  these  books  are  to  be  appealed  to,  to  tell 
their  true  situation.  To  admit  them  as  evidence,  then,  is  only 
effectuating  their  ag'reement,  and  usin^  their  own  criterion  and 
test  to  ascertain  the  truth.  Such  books,  therefore,  kept  subject 
to  the  insp>ection  of  each,  must  be  admitted  as  correct  until  the 
contrar>^  is  shown."  Mills,  J.,  in  Simms  v.  Kirtley,  1  T.  B. 
Mon.  80.  This  doctrine  has  been  enunciated  and  applied  in 
early  Vir^nia  cases,  binding:  upon  this  court.  Fletcher  v.  Pol- 
lard, 2  Hen.  &  M.  544 ;  Brickhouse  v.  Hunter,  4  Hen.  &  M.  363, 
4  .\m.  Dec.  528.  See,  also,  Heartt  v.  Corning,  3  Pai^e  (N. 
Y.)  566. 

Thougfh,  according  to  gfood  authority,  there  is  no  legal  princi- 
ple upon  which  the  action  can  be  justified,  courts  almost  every- 
where hold  that  the  records  and  proceedings  of  a  corporation  are 
admissible  to  prove,  prima  facie,  against  an  individual,  his  mem- 
bership in  it  as  a  stockholder.  This  rule  is  stated  in  Tumbull  v. 
Parson,  95  U.  S.  418,  24  L.  Ed.  437,  as  follows :  "A  person  is 
presumed  to  be  the  owner  of  stock  when  his  name  appears  upon 
the  books  of  the  company  as  a  stockholder,  and,  when  he  is  sued 
as  such,  the  burden  of  disproving  that  presumption  js  cast  upon 
him."  It  was  adopted  by  this  court  in  Railway  v.  Applegate,  21 
W.  Va.  172,  without  any  reference  to  other  authorities  for  a 
verification  of  its  soundness.  The  federal  decision  just  men- 
tioned predicated  the  rule  upon  the  following  decisions  as  au- 
thority therefor:  Coffin  v.  Collins,  17  Me.  440;  Merrill  v.  Wal- 
ker, 24  Me.  237;  Plank  Road  v.  Rice,  7  Barb.  (N.  Y.)  162, 
Hoagland  v.  Bell,  36  Barb.  (N.  Y.)  57;  Turnpike  Road  v.  Van 
Ness,  2  Cranch,  C.  C.  451,  Fed.  Cas.  No.  11,986;  Mudgett  v. 
Horrell,  33  Cal.  25.  The  oldest  of  these  is  Coffins  v.  Collins,  an 
action  of  replevin  against  a  sheriff  for  certain  logs  seized  under 
an  execution  against  a  certain  corporation.  The  defendant  en- 
deavored to  prove  that  the  property  which  he  took  out  of  the 
possession  of  the  plaintiffs  belonged  to  a  certain  individual  who 
was  a  member  of  the  corporation,  in  consequence  of  which  said 
individuars  property  was  liable  to  be  taken  under  the  execution. 
In  order  to  establish  the  existence  of  the  corporation,  he  intro- 
duced the  act  incorporating  it,  and  then  offered  to  prove  by  oral 
testimony  the  organization  of  the  company  and  user  of  the  cor- 
porate franchises  conferred  by  the  act,  and  the  court  held  this 
evidence  inadmissible  to  prove  the  fact  of  corporate  existence, 
on  the  ground  that  the  records  were  the  best  evidence,  and  not 
to  be  supplanted  by  oral  testimony  without  having  shown  that 
they  could  not  be  obtained.  Just  here  it  is  to  be  observed  that 
the  case  was  not  an  action  by  the  corporation  against  a  stock- 
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holder,  but  the  issue  was  whether  or  not  the  relation  of  stock- 
holder existed.    In  the  next  case,  Plank  Road  Co.  v.  Rice,  there 
was  neither  a  declaration  of  such  a  rule  nor  any  necessit>'  for  it. 
The  subscription  paper  of  the  defendant  was  produced,  and  there 
was  oral  proof  of  his  acceptance  of  a  certificate  of  stock  in  the 
corporation  without  objection.     He  did  not  deny  his  connection 
with  the  corporation,  nor  the  acts  which  it  was  alleged  he  had  done 
by  way  of  subscription  and  participation,  but  did  deny  the  le^al 
sufficiency  of  those  acts  to  make  him  a  stockholder.     Headland 
V.  Bell  lays  down  the  rule  as  declared  in  Tumbull  v.  Payson,  but 
without  the  citation  of  a  single  authority  to  support  it,  and  with- 
out any  reference  to  any  legal  principle  as  a  basis  for  it.     The 
opinion  is  about  a  dozen  lines  in  length.     Merrill  z\  Walker  has 
no  relation  whatever  to  a  corporation  or  the  stockholders  thereof. 
The  citation  of  it  is  a  manifest  error.     Presumably  the  case  in- 
tended to  be  referred  to  is  Whitman  v.  Granite  Church,  24  Me. 
236.  on  the  opposite  page  of  the  same  book  from   Merrill   z\ 
Walker.     That  was  an  action  against  a  corporation  by  an  indi- 
vidual, a  stranger,  for  money  had  and  received,  and  the  records 
were  not  offered  in  its  favor,  but  against  it  as  its  admission  of 
the  indebtedness  to  him,  and  not  in  reference  to  any  relation  as 
stockholder.     Hence  it  is  wholly  inapplicable.     Mudgett  v.  Hor- 
rell  expressly  decides  that  the  stockbook  of  a  corporation  is  not 
admissible  against  one  who  is  alleged  to  be  a  stockholder,  for  the 
purpose  of  proving  that  he  is  a  stockholder.     Commenting  upon 
this  rule,  Morawetz  on  Corporations,  §  76,  says:    "While   the 
rule  stated  in  the  preceding  section  appears  to  be  well  established 
by  authority,  it  is  difficult  to  support  it  by  any  principle  of  the 
common  law.    The  stockbooks  of  a  corporation  are  undoubtedly 
evidence  against  it  as  admissions,  but  they  cannot  be  admitted 
on  this  ground,  for  the  company,  against  a  person  who  denies 
that  he  is  a  shareholder."     In  this  the  author  is  supported  by 
Wheeler  v.  Walker,  45  N.  H.  355,  and  Chase  v.  Railroad  Co., 
38   111.   215.     Though   denouncing   the   rule   as   indefensible    in 
principle,  the  Alabama  court  enforced  it  in  Semple  v.  Glenn,  91 
Ala.  245,  6  South.  46,  9  South.  265,  24  Am.  St.  Rep.  894. 

A  review  of  the  cases  will  show  that,  except  in  a  few  instances, 
there  was  evidence  other  than  the  mere  appearance  of  the  defend- 
ant's name  upon  the  stockbook  to  show  his  connection  with  the 
company  as  a  stockholder.  In  Railway  Co.  v,  Applegate,  21  W. 
Va.  172,  the  defendants  were  shown,  by  the  oral  testimony  of 
two  witnesses,  to  have  been  connected  with  the  company  as  sub- 
scribers. Witnesses  testified  to  having  been  present  at  the  meet- 
ings, the  records  of  the  transactions  of  which  were  shown  by  the 
books.  It  was  proved  by  one  witness  that  the  defendants  had 
paid  to  him,  for  the  company,  part  of  their  subscriptions.  Others 
had  seen  the  signatures  of  the  defendants  on  the  subscription  list. 
What  this  court  meant,  therefore,  seems  to  have  been,  not  that 
the  appearance  of  the  defendant's  name  on  the  stockbook  was 
alone  sufficient  to  make  him  a  subscriber  prima  facie,  but  that  his 
subscription  having  been  shown,  as  well  as  the  presence  of  his 
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name  on  the  stockbooks,  the  burden  was  upon  him  to  prove  a 
release.  So  in  the  Glenn  Cases — ^91  Ala.  245,  6  South.  46,  9 
South.  265,  24  Am.  St.  Rep.  894;  (Va.)  6  S.  E.  806;  96  X.  C. 
413.  2.  S.  E.  538 — ^the  subscriptions  do  not  seem  to  have  been 
contested,  but  it  was  claimed  that  the  defendants  had  been  re- 
leased by  a  change  in  the  name  of  the  corporation  and  in  the 
amount  of  its  capital  stock.  As  that  corporation  had  been  in- 
solvent and  inactive  for  about  20  years  when  the  suits  were 
brought  against  the  stockholders,  the  admission  of  its  books, 
records,  and  papers  mig^ht  have  been  justified  on  the  ground  of 
necessity,  owing;  to  the  death  or  absence  of  those  who  made  the 
entries  in  them,  althoug^h  that  is  not  stated  as  the  reason  for  ad- 
mitting them.  In  Semple  r.  Glenn,  91  Ala.  245,  6  South.  46, 
9  South.  265,  24  Am.  St.  Rep.  894,  there  was  not  even  an  authen- 
rication  of  the  books,  but  the  court  said,  in  view  of  the  absence 
of  any  objection  to  their  introduction,  **We  must  assume  that 
this  ground  of  objection  was  waived."  The  issue  in  that  case 
was  not  whether  certain  things  had  been  done,  but  the  legal  effect 
of  what  had  admittedly  been  done.  In  Brewer  v.  Stone,  1 1  Gray 
(Mass.)  228,  the  subscription  of  the  defendant  was  admitted, 
and  the  admission  of  the  books  to  prove  his  connection  with  the 
corporation  by  way  of  subscription  to  its  stock,  was  unnecessary, 
and  they  were  only  admitted  for  the  purpose  of  showing  accept- 
ance by  the  corporation,  of  which  the  defendant  was  admittedly 
a  member,  of  a  conveyance  to  it.  The  identity  and  legal  effect 
of  acts  done  were  the  only  issues  in  the  case,  and  that  they  had 
been  done  was  uncontroverted.  Railroad  Co.  v.  Eakins,  30  Iowa, 
279,  did  not  involve  any  controversy  as  to  whether  there  had  beea 
a  subscription,  the  fact  of  signing  the  subscription  was  admitted, 
and  the  technical  objection  set  up  was  that  the  subscription  pa- 
per had  not  been  properly  stamped  nor  the  stamps  properly  can- 
celed. The  other  issues  were  that  certain  conditions  on  which 
the  subscription  had  been  made  had  not  been  complied  with. 
These  were  conditions  subseauent.  The  subscriber  had  con- 
nected himself  with  the  corporation,  and  the  question  was 
whether  he  had  been  released  by  failure  to  perform  conditions, 
subsequent  to  his  subscription,  but  precedent  to  the  right  to  re- 
quire payment  of  the  amount  subscribed.  In  the  similar  case  of 
Railway  Co.  v,  Dunn,  39  Me.  587,  there  was  no  controversy 
about  the  fact  of  the  original  subscription.  The  subscription 
papers,  signed  by  the  defendant,  were  put  in  evidence,  and  he 
resisted  payment  on  the  ground  that  he  had  been  released  by 
failure,  on  the  part  of  the  company,  to  obtain  a  subscription  to 
its  capital  stock  in  a  certain  amount  and  to  comply  with  other 
conditions.  In  Grays  v.  Turnpike  Co.,  4  Rand.  578,  the  original 
subscription  book  was  produced,  and  one  defendant  admitted 
his  signature,  while  that  of  the  other  was  proved  by  a  competent 
witness.  Judge  Carr  said  there  was  **abundant  evidence  to  prove 
the  defendants  subscribers. *'  Railroad  Co.  v.  White,  41  Me.  512, 
66  Am.  Dec.  257 ;  Railroad  Co.  v.  Sherman,  8  R.  I.  564 ;  \*aw- 
ter  I'.  Franklin  College,  53  Ind.  88;  Stuart  v.  Railway  Co.,  32 
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Grat.  146 ;  and  Turnpike  Co.  v.  McKean,  10  Johns.  154,  6  Am. 
Dec.  324-— all  belong  to  the  class  of  cases  just  examined.  Very 
few,  if  any,  of  these  cases,  may  be  reg^arded  as  having  enunciated 
the  proposition  that,  in  the  absence  of  proof  of  a  subscription, 
or  other  substantial  connection  of  the  defendant  with  the  corpo- 
ration, so  as  to  make  him  a  participant  in  the  enterprise,  the 
presence  of  his  name  alone  on  the  books  of  the  company,  written 
there  by  one  of  its  agents,  is  prima  facie  proof  of  membership. 
If,  however,  such  doctrine  is  established,  it  affords  no  reason 
for  extending  the  departure  to  any  other  class  of  cases.  It  has 
been  denounced  as  unsound  in  principle  by  both  courts  and  text- 
writers. 

A  very  numerous  class  of  cases  in  which  corporations  have 
been  permitted  to  introduce   their  records  and  books  for   the 
purpose  of  proving  their  acts  is  that  in  which  it  is  necessary  to 
establish  only  de  facto  corporate  existence,  and  not  existence  de 
jure.    For  instance,  a  bank  sues  on  a  note,  or  a  railroad  company 
on  a  contract,  and  the  plea  of  nul   tiel   record  is   interposed, 
denying  that  the  plaintiff  is  a  corporation.     Here  proof  of  cor- 
porate existence  is  required,  but  it  need  not  be  full,  nor  need  the 
evidence  be  such  as  is  necessary  to  prove  many  kinds  of  specific 
corporate   acts.     Many   decisions   say   that   for  this  purpose    it 
suffices  to  introduce  the  charter,  act  of  incorporation,  or  articles 
of  incorporation,  and  then  proof  that  the  plaintiff  has  acted  as 
such    corporation — carried   on   a   banking   business   or    railroad 
business.    The  issue  is  collateral  in  its  nature.    The  plea  simply 
requires  the  plaintiff  to  establish  a  status — show  that  it  is  what  it 
claims  to  be.    In  that  question,  the  other  party  has  no  direct,  but 
only  an  incidental,  interest     The  fact  thus  put  in  issue  is  dis- 
tinct from,  and  practically  independent  of,  the  real  controversy 
between  the  parties.    See  Way  v,  Billings,  2  Mich.  397;  Insur- 
ance Co.  V,  Allis,  24  Minn.  75;  Henderson  v.  Bank,  14  Miss. 
314;  Bank  v.  Harrison,  39  Mo.  433,  93  Am.  Dec.  285;  Insurance 
Co.  z\   Cadwell,  3  Wend  296 ;  Jones  v,  Dana,  24  Barb.   395 ; 
M.  E.  U.  Church  v.  Picket,  23  Barb.  436;  Bank  v.  Bank,  21 
N.  Y.  542;  State  v.  Murphy.  17  R.  I.  698,  24  Atl.  473,  16  L.  R. 
A.  550;  Turnpike  v.  Cutler,  6  Vt.  323 ;  Bank  v.  Allen,  11  Vt.  302 ; 
Bank  v,  Lee,  112  Mass.  521;  Bank  v.  Glendon,  120  Mass.  97; 
Mix  V.  Bank,  91  111.  20,  33  Am.  Rep.  44.     Some  of  the  earlier 
cases  required  a  great  deal  more  proof  than   the  courts  now 
exact.    To  this  class  belong  the  following  cases,  relied  upon  by 
counsel  for  defendant  in  error  as  authority  for  the  position  they 
have  taken  here:   Wood  v.  Bank,  9  Cow.  (N.  Y.)  194,  an  action 
against  an  indorser  on  a  note;  McFarlan  v.  Ins.  Co.,  4  Denio 
(N.  Y.)  392,  an  action  by  the  insurance  company  on  a  bond  con- 
ditioned for  the  payment  of  money;  Grant  v.  Coal  Co.,  80  Pa. 
208,  an  action  of  assumpsit  by  a  coal  company  on  an  account  for 
coal  sold  to  defendant ;  Duke  v.  Navigation  Co.,  10  Ala.  82,  44 
Am.  Dec.  472,  an  action  by  a  corporation,  having  the  right  to 
collect  tolls  on  a  navigable  river,  against  an  individual,  for  tolls 
alleged  to  be  due  from  him.     In  none  of  these  cases  did  the 
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question  of  corporate  existence  enter  into  the  real  merits  of  the 
issue.  But  be  this  as  it  may,  the  cases  do  not  support  the  posi- 
tion assumed.  In  Wood  v.  Bank  no  objection  was  made  to  the 
introduction  of  the  records.  The  contention  was  that,  ^rantin^ 
the  truth  of  all  they  contained,  the  thing^s  shown  to  have  been 
done  did  not  amount  to  a  compliance  with  the  requirements  of 
law.  In  McFarlan  v.  Ins.  Co.  the  court  said :  "The  books  of  the 
corporation,  in  connection  with  other  evidence,  were  properly 
received  for  the  purpose  of  showing  how  the  company  was  or- 
ganized, and  that  it  acted  under  the  charter."  In  Grant  v.  Coal 
Co.  the  secretary  of  the  plaintiff  company  produced  the  minute 
book  and  testified  to  all  the  acts  shown  by  the  book,  and  said 
that  he  had  been  the  orig^inal  secretary  of  the  company  and  that 
the  minutes  were  in  his  handwriting.  He  was  subjected  to  a 
ri^d  cross-examination  as  to  what  had  been  done  under  the 
articles  of  incorporation.  In  Duke  v.  Navigation  Co.  two  wit- 
nesses testified  to  the  acts  of  organization,  and  the  records  were 
admitted  in  connection  with  their  testimony.  The  clear  import 
of  these  four  cases  is  that  the  corporate  records  were  used  to 
prove  what  the  things  were  which  it  was  shown  by  oral  evidence 
had  been  done.  It  appeared  from  the  latter  kind  of  evidence  that 
meeting:s  had  been  held  and  transactions  reduced  to  writing,  and 
then  the  writing  themselves  were  used  as  the  best  evidence  of 
the  identity,  nature,  and  character  of  what  had  been  done. 

Practically  all  the  cases  found  in  which  it  has  been  held  that 
the  books  and  records  of  private  corporations  are  evidence  of 
their  acts  and  proceedings,  as  apainst  strangers,  belong  to  this 
last  class.  This  accounts  for  the  oft-repeated  proposition,  that, 
for  such  purposes,  such  records  are  admissible  in  controversies 
with  strangers  to  the  corporation.  To  say  that  the  same  rule 
must  be  applied  to  the  determination  of  a  question  of  vital  inter- 
est between  the  corporation  and  a  stranger  would  ignore  the 
distinction  which  ought  to  be  made  between  the  cases  in  which 
the  issue  is  one  in  which  the  stranger  has  no  direct  and  substan- 
tial interest  and  the  case  in  which  the  records  are  offered  to 
prove  the  very  fact  which  is  directly  in  controversy  between  them. 
A  corporation  may  be  pennitted  to  appeal  to  its  records  to  es- 
tablish a  collateral  issue  without  permitting  it  to  introduce  self- 
made  and  self-serving  entries  upon  its  books  to  prove  that  which 
is  directly  in  issue  between  it  and  a  stranger.  That  they  cannot 
do  so  to  prove  title  and  claims  against  strangers  has  been  decided 
in  a  number  of  cases.  Jones  v.  University,  46  Ala.  626 ;  Rail- 
road Co.  V.  Cunnington,  39  Ohio  St.  327 ;  Railroad  Co.  v.  Noel, 
77  Ind.  110;  Coosaw  Mining  Co.  v.  Mining  Co.  (C.  C.)  75  Fed. 
860;  London  v.  Lynn,  1  H.  Bl.  205,  214,  A  case  offered  as  one 
establishing  the  contrary  is  Blake  v,  Griswold,  103  N.  Y.  429, 
9  N.  E.  434.  It  was  an  action  by  a  creditor  of  a  corporation 
ag:ainst  its  trustee  to  recover  his  claim  from  him  on  the  ground 
of  an  allied  false  statement  in  an  annual  report  signed  by  the 
defendant  as  such  trusteee,  on  the  faith  of  which  credit  had  been 
extended.    The  defendant  had  been  connected  with  a  second  cor- 
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pbration,  as   trustee   or  director,   between   which  and  the    first 
certain  transactions  had  taken  place,  and  the  records  of  the  two 
corporations   clearly   disclosed   the    falsehood   of   the    statement 
which   the  defendant  had   sigfned.     The   defendant  made    such 
admissions  in  his  answer  and  also  in  his  testimony  as  showed 
his  actual  knowledg^e  of  the  conditions  disclosed  by  the  corporate 
books  and  misrepresented  by  him.     Whether  he  had  had  such 
knowledgfe  was  the  vital  issue.     It  was  in  connection  with  these 
admissions  that  the  records  were  admitted.    Moreover,  as  he  was 
a  stockholder  and  director  in  the  corporations,  the  records  were 
in  a  sense  his  own  acts.    Hence  the  case  fails  to  sustain  the  prop- 
osition asserted.    People  v.  Bank,  1  Dou^.  (Mich.)  282,  was  an 
information  in  the  nature  of  a  quo  warranto  to  forfeit  the  charter 
of  a  bank,  and  the  principal  issue  was  whether  or  not  the  corpo- 
rators had  paid  in  the  necessary  amount  of  capital  within  the 
time  limited  by  the  act  of  incorporation.    The  records  were  ad- 
mitted  without   objection,  and  relied  upon  by  both  parties   as 
evidence.     It  was  contended  by  the  Attorney  General  that  this 
money,  although  paid  in,  was  shown  by  entries  in  the  books  to 
have  been  immediately  withdrawn.    Hence  the  question  was  not 
the  admissibility  of  the  records,  but  whether  or  not,  ufton  a  fair 
construction  of  the  entries,  they  showed  that  there  had  been  only 
a  pretense  of  contribution  of  the  capital  required.     Barcello  r. 
Hapgood  (N.  C.)  24  S.  E.  124,  is  relied  upon.     It  was  a  suit 
brought  for  the  purpose  of  rescinding  a  contract  for  the  sale  of 
land  on  the  ground  of  defect  of  title.     A  number  of  objections 
were  made  to  the  title,  some  of  which  grew  out  of  the  fact  that 
it  had  passed  through  the  hands  of  a  foreign  corporation.     It 
was  objected  that  such  a  corporation  could  not  acquire  and  dis- 
pose of  real  estate,  and  that  a  deed  made  by  an  agent,  acting 
under  a  resolution  recorded  in  the  minutes  of  the  corporation, 
could  not  make  a  good  conveyance  of  the  property.     Here  the 
controversy  was  not  between  the  corporation  and  a  stranger,  but 
between  persons  who  were  strangers  to  the  corporation.     The 
resolution  and  the  deed  made  under  it  were  not  self-serving,  but 
self-disserving,    as    to    the    corporation.      North    River    Co.    r. 
Church,  22  N.  J.  Law,  424,  53  Am.  Rep.  258,  an  action  to  re- 
cover assessments  upon  the  defendant's  land,  is  also  relied  upon. 
The  admission  of  the  books  containing  the  assessment  and  the 
minutes  of  the  company  was  objected  to,  but  the  court  said  the 
act  of  incorporation  had  expressly  declared  that  the  assessment 
should  be  admissible  evidence.     The  minutes  of  the  corporation 
were  also  admitted,   on  the  authority  of  O wings  i^   Speed,  5 
Wheat.  420,  5  L.  Ed.  124,  and  Wood  v.  Bank,  9  Cow.  194.    The 
defendant  seems  to  have  been  a  stranger  to  the  corporation,  but 
the  matters  to  prove  which  the  minutes  were  introduced  must 
have  been  collateral  in  their  nature.     Schell  v.  Bank,  14  Minn. 
43  (Gil.  34),  goes  further,  holding  an  entry  on  the  books  of  a 
corporation,  authenticated  by  proof  by  the  secretary  of  the  char- 
acter of  the  book  and  the  fact  that  it  had  been  kept  by  him,  to 
be  admissible  against  a  stranger,  in  connection  with  oral  evidence 
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showing^  that  certain  acts  had  been  done  in  pursuance  of  the 
resolution  constituting  the  entry.  It  is  to  be  noticed,  however, 
that  the  objection  to  the  entry  was  based  on  immateriahty  and 
irrelevancy,  and  not  on  insufficiency  of  the  evidence  offered  to 
show  that  the  resolution  had  been  adopted.  The  court  said  a 
general  objection  to  the  introduction  of  the  evidence  was  not 
^ood,  if  the  matter  offered  in  evidence  was  competent  for  any 
purpose.  The  resolution  was  clearly  competent  to  show  what 
sort  of  resolution  it  was.  Another  case  not  cited,  but  yielding; 
some  support  to  the  proposition  contended  for,  is  Rayburn  z\ 
Elrod,  43  Ala.  700,  holding,  in  an  action  of  ejectment,  that  a 
record  of  the  minutes  of  a  quarterly  conference  of  the  Methodist 
Episcopal  Church,  South,  was  admissible  to  prove  who  were  the 
trustees  of  a  church  building  within  the  circuit  of  the  conference. 
The  court,  in  passing  upon  the  admissibility  of  this  evidence, 
referred  to  no  principle  justifying^  its  admission.  It  simply  said: 
**From  the  minutes  it  appeared  that  the  plaintiffs  had  been,  at  a 
time  prior  to  the  trial,  elected  trustees.  This  was  the  best  evi- 
dence that  could  have  been  given  of  their  beings  such.  No  higfher 
or  more  conclusive  evidence  existed.  If  the  defendant  knew  of 
any  better,  he  should  have  sug^g^ested  it."  Owing^s  v.  Speed,  5 
Wlieat.  420,  5  L.  Ed.  124,  is  relied  upon,  but  that  was  a  case  in 
which  the  records  of  a  public  corporation  were  held  admissible. 
It  affords  no  precedent  for  the  admission  of  records  of  private 
corporations.  All  authorities  admit  this  distinction.  Jones  on 
Ev.  §  526;  Wig^n.  Ev.  §  1661.  Even  the  records  of  public  corpo- 
rations are  not  admissible  to  prove  anything  but  acts  of  a  public 
nature.  Thus,  in  Attorney  General  v.  Warwicke,  4  Russell,  222, 
it  was  said:  "Private  entries  in  the  books  of  a  corporation, 
which  are  under  their  own  control,  and  to  which  none  but  the 
members  of  the  corporation  have  access,  cannot  be  made  use  of 
to  establish  rights  of  the  corporation  against  third  parties."  So, 
in  Marriage  v.  Lawrence,  3  B.  &  A.  142,  the  court  held  that  "an 
entr>'  in  the  public  books  of  a  corporation  is  not  evidence  for 
them,  unless  it  be  an  entr>'  of  a  public  nature." 

Counsel  for  defendant  in  error  base  their  contention  largely 
upon  an  observation  made  in  Railroad  Co.  v.  Eastman,  34  N.  11. 
137,  quoted  in  2  Thomp.  Corp.  §  1921.  But  as  no  question  call- 
ing for  such  principle  arose  in  that  case,  the  declaration  is 
obiter.  Mr.  Thompson  also  says,  in  volume  6  of  his  work  on 
Corporations,  §  7740,  that  "the  general  rule  is  believed  to  be 
that,  except  for  the  purpose  of  proving  what  the  corporation  did, 
or  what  action  its  corporators  took  in  effecting  the  organization, 
its  books  and  records  are  not  evidence  as  against  a  stranger." 
Then,  in  the  same  section,  he  states  the  converse  of  the  proposi- 
tion as  follows:  "They  are  evidence,  in  any  form  of  proceeding 
and  against  any  party,  for  the  purpose  of  showing  that  the  corpo- 
ration passed  the  vote  recited,  adopted  the  resolution  recorded, 
or  enacted  the  by-laws  spread  out  upon  its  minutes,  whenever, 
under  the  frame  of  the  issues,  it  becomes  material  or  relevant  to 
show  that  fact,  and  always  subject  to  contradiction  by  proving 
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that  the  record  is  a  false  one."    In  a  subsequent  portion  of  the 
same  section  he  says:  "But  where  it  is  sought  to  use  the  records 
of  a  private  corporation  as  evidence  of  the  facts  which  they  recite, 
for  the  purpose  of  concluding,  or  even  influencing,  the  rig^hts 
of   third  parties   who  are   strangers  to   the   record,   then   such 
records  are  not  admissible,  on  the  same  principle  which  operates 
to  exclude  the  records  of  legal  judgments,  when  offered  for  a 
similar  purpose,  on  the  principle  that  they  are  res  inter  alios 
acta."    His  conclusion  reads  as  follows:   "The  sound  rule,  then, 
is  that  the  records  of  a  private  corporation  cannot  be  used   in 
evidence  for  the  purpose  of  sustaining  a  claim  of  the  corproation 
against  persons  who  are  not  members  of  it,  or  to  defeat  a  claim 
of  such  a  person  against  the  corporation,  or  to  affect  strang^ers 
any  way."    There  is,  at  least,  an  apparent  contradiction  in  the 
language  quoted,  but  this  may  be  due  to  mere  inaccuracy   of 
expression.    If  it  be  shown  by  competent  evidence  that  a  resolu- 
tion was  passed,  that  a  meeting  was  held,  that  an  organization 
was  effected,  then  the  record  made  of  the  resolution,  the  by-law, 
or  the  organization  would  undoubtedly  be  at  least  admissible 
evidence  for  the  purpose  of  sustaining  a  claim  of  the  corporation 
adopted,  and  the  character  of  the  organization  effected ;  but  this 
is  a  very  different  matter  from  admitting  these  records  to  show 
that  they  were  made.     Proof  of  the  creation  of  a  thing  differs 
widely  from  proof  of  the  identity  or  character  of  a  thing  after 
it  has  been  made.    One  of  the  authorities  cited  by  Mr.  Thomp- 
son in  support  of  his  text  (section  7736,  referred  to  in  section 
7740)  is  Ryder  v.  Railroad  Co.,  13  111.  516.    From  an  examina- 
tion of  the  report  of  that  case  it  will  appear  that  the  action  was 
assumpsit  to  recover  from  a  subscriber  assessments  on  the  stock 
which  he  had  bound  himself  to  take.    He  did  not  deny  the  sub- 
scription, but  claimed  to  have  been  released.    Being  prima  facie 
a  stockholder,  mere  authentication  of  the  books  made  them  ad- 
missible.   Then  the  question  was  the  identity  and  legal  character 
of  what  had  been  done.    The  case  is  no  authority  for  the  posi- 
tion that  such  records  are  admissible  under  the  circumstances 
of  this  case.     Another  case  is  Semple  v,  Glenn,  91  Ala.  245,  6 
South.  46,  9  South.  265,  24  Am.  St.  Rep.  894,  in  which  one 
question  was  whether  the  character  of  the  corporation,  to  the 
stock  of  which  the  defendant  had  subscribed,  had  been  changed, 
in  the  alteration  of  its  name  and  increase  of  its  capital,  so  as  to 
release  him.    The  records  of  the  two  corporations  were  compared 
for  the  purpose  of  determining  this  question.     In  the  opinion  it 
is  said :    "It  does  not  appear  from  the  record  that  the  idendfica- 
tion  or  correctness  of  the  copies,  or  that  the  minutes  were  made 
by  any  person  authorized  to  make  them,  was  shown.    But  as  no 
objection  on  this  ground  seems  to  have  been  made  in  the  trial 
court,  nor  made  here,  we  must  assume  that  this  ground  of  objec- 
tion  was   waived."     As  there   had  been  no  objection  to  their 
introduction   as   evidence,    it   was   impliedly   admitted   that   the 
transactions  embodied  in  the  records  introduced  had  taken  place, 
and  the  issue  was  made,  not  on  the  question  of  their  admissibility. 
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but  on  the  question  of  the  identity  of  the  corporation  as  the  one 
to  the  stock  of  which  subscription  had  been  made.  The  question 
determined  from  these  records  was  not  whether  certain  thing^s 
had  been  done,  but  the  character  of  what  admittedly  had  been 
done.  This  is  evidently  what  the  court  meant  in  Coffin  v,  Collins, 
17  Me.  440,  and  also  what  is  meant  in  Clarke  on  Corp.  §  650, 
by  the  declaration  that  the  minutes  of  a  corporate  meeting:  are 
the  best  evidence,  within  the  rule  excluding;  secondary  evidence 
without  an  excuse  therefor  having;  been  shown.  The  latest,  and 
perhaps  the  most  analytical,  work  on  the  subject  of  evidence, 
states  the  proposition  in  this  lang;uag;e:  "The  records  of  the 
proceedings  and  acts  of  an  ordinary  private  corporation  are, 
according^  to  one  theory,  the  constitutive  acts  of  the  corporation ; 
diey  are  not  the  evidence  of  what  is  done,  but  they  are  what  is 
done,  since  the  proceedings  must  be  in  writing."  Wigmore  on 
Ev.  vol.  3,  §  1661.  The  author  cites  no  cases  illustrating  what 
he  means,  but  his  view  seems  to  be  the  idea  above  expressed. 
If  so,  expression  in  another  form  would  be  that  they  are  not 
evidence  that  a  thing  was  done,  but  are  the  evidence  of  the  iden- 
tity of  the  thing  done ;  it  being  granted  or  proved  that  something 
was  done,  because  whatever  was  done  was  put  in  writing,  and  the 
writing  itself  is  the  evidence  of  it.  Proceeding,  he  says:  "Ac- 
cording to  the  other  theory,  they  are  merely  entries  of  the  oral 
doings,  and  are  thus  analogous  to  any  ordinary  person's  con- 
temporary entries  of  his  doings."  This  makes  them  mere  mem- 
oranda, to  be  considered  as  a  part  of  the  oral  testimony  of  the 
clerk  or  officer  who  entered  them,  testifying  as  a  witness  that  the 
things  purporting  to  have  been  done  were  done.  That  this  is 
the  true  interpretation  of  his  language  appears  from  the  follow- 
ing: "The  general  practical  difference  between  the  two  theories 
is  as  to  their  effect  on  the  conclusiveness  of  the  entries."  Under 
the  first  theory,  the  written  memorial  of  what  was  done  could  not 
be  varied  by  parol  evidence;  under  the  second,  it  could.  This 
shows  that  he  does  not  mean  to  say  the  record  is  proof  that  it 
was  made  at  the  time,  in  the  manner,  and  by  the  authority  cited 
therein.  Further  proof  of  this  is  found  in  a  subsequent  para- 
graph of  the  same  section,  in  which  he  says:  "Books  of  entries 
of  corporate  proceedings  are  (as  above  quoted)  ordinarily  not 
receivable  under  the  regular  entries  exception  without  calling 
the  clerk  or  other  entrant.  But  the  records  of  a  public  officer 
are  admissible  under  the  present  exception  without  calling  the 
entrant,  because  he  is  a  public  officer;  and  therefore  the  books 
of  a  public  corporation  (that  is,  with  us,  usually  a  municipal 
governing  body)  are  receivable  without  calling  the  official 
entrant." 

Another  light  in  which  to  view  the  text  quoted  from  Thomp. 
Cor.,  and  found  in  Elliott,  Ev.  §  416,  Whart.  Ev.  §  662,  and  An. 
&  Ames,  Cor.  573,  is  the  difficulty  of  conceiving  circumstances 
under  which  corporate  existence  can  be  directly  and  vitally  in 
issue  between  the  corporation  and  a  stranger.  No  stranger, 
save  the  state,  has  any  direct  interest  in  that  question.    From  the 
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vast  number  of  cases  in  which  such  records  have  been  introduced 
to  prove  a  mere  de  facto  existence  against  strangers,  the  ex- 
pression used  by  the  text-writers  and  relied  upon  here  has  arisen. 
Generally  speaking,  they  are  evidence  against  strangers  to  prove 
the  doings  and  proceedings  necessary  to  show  itself  to  be  a  cor- 
poration, for,  generally,  the  stranger's  interest  in  that  question  is 
buc  slight.  As  against  him,  mere  user  of  the  franchise  claimed 
is  about  all  that  need  be  shown.  So  understood,  this  part  of 
the  text  may  be  reconciled  with  the  other  part,  which  says  corpK>- 
ration  books  cannot  at  common  law  be  used  to  sustain  a  claim 
of  the  corporation  against  persons  not  members  of  the  corpo- 
ration, or  defeat  a  claim  of  such  persons  against  the  corporation, 
or  in  any  way  to  affect  strangers.  Whart.  Ev.  662 ;  Thomp.  Cor. 
§§  1921,  7740;  Railroad  Co.  v.  Eastman,  34  N.  H.  124.  The 
establishment  of  the  existence  of  a  corporation  affects  no  rig^ht 
of  a  stranger  to  it.  It  neither  adds  to,  nor  takes  from,  hi*> 
possessions. 

The  effort  here  is  to  prove  title,  not  by  purchase,  recovery,  or 
otherwise,  from  the  adverse  party,  but  to  show  title  nevertheless. 
It  is  title  by  appropriation  from  the  public.  Shall  it  be  proved  by 
evidence  different  in  character  from  what  is  required  in  other 
cases?  Could  title  by  purchase,  in  case  of  conflict  between  two 
corporations,  be  established  by  the  exhibition  of  a  resolution  on 
the  books  of  one  of  them,  on  the  theory  that,  as  to  the  other,  it 
was  a  corporate  act,  and  not  a  transaction  with  such  other  com- 
pany? What  is  the  difference  between  the  two  cases?  A  prior 
purchase  by  one  company  precludes  title  by  purchase  in  the 
other.  Here  appropriation  by  one  company  at  a  certain  time  pre- 
cludes title  by  appropriation  in  the  other.  If  a  self-serving,  self- 
made,  unsworn  record  can  avail  in  the  one  case,  there  is  not  a 
shadow  of  reason  why  it  should  not  in  the  other.  This  long  and 
laborious  search  and  analysis  of  the  authorities  has  revealed  but 
two  or  three  cases  which  seem  to  countenance  such  use  of  corpo- 
rate records.  Against  them  stand  several  holding  the  contrary. 
Therefore  the  weight  of  authority,  reason,  and  sound  legal  prin- 
ciples all  assert  the  contrary.  Escape  from  this  conclusion  is 
attempted  on  the  theory  that  adoption  of  a  route  is  an  act  in  the 
process  of  organizing  or  constituting  the  corporation.  The  fal- 
lacy of  this  lies  in  the  fact  that  a  railroad  corporation  may  be 
fully  organized  without  having  acquired  a  specific  location  or 
right  of  way  for  its  road.  Organization  precedes  location.  Loca- 
tion is  an  act  of  acquisition,  and  not  of  organization  or  consti- 
tution. It  is  an  act  of  preparation  for  building  the  road,  just  as 
is  the  purchase  of  a  right  of  way  and  materials. 

As  this  evidence  must  be  discarded  as  inadmissible,  nothing 
remains  to  support  the  claim  of  a  location  by  the  defendant  in 
error  on  the  11th  day  of  September,  1902.  It  is  said  that  the 
certificate  of  the  Secretary  of  State  showing  the  filing  of  the 
plat  of  the  right  of  way  claimed  in  his  office  on  that  day  is  evi- 
dence. This  plat  was  filed  by  an  engineer  of  the  company.  His 
authority  to  do  so  is  not  shown  even  by  his  testimony,  or  in  any 
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other  way,  and  the  certificate  of  the  Secretary  of  State  is  not 
e\idence  or  proof  that  this  plat  was  filed  by  authority  of  the  com- 
pany. It  may  be  evidence  of  the  filinia^  of  the  certificate,  but  it 
is  no  evidence  of  the  authority  of  the  person  by  whom  it  was  filed 
to  make  such  filing.  The  statute  merely  authorizes  the  use  of 
certified  copies  from  his  office  as  evidence  in  lieu  of  original 
papers;  it  does  not  say  his  certificate  may  have  any  other  pro- 
bative effect. 

We  are  asked  to  reconsider,  and  recede  from,  the  decision  in 
Deepwater  R.  Co.  v.  Lambert,  54  W.  Va.  387,  46  S.  E.  144,  con- 
strain^ the  certificate  of  extension  of  the  plaintiff  in  error  and 
holdingf  it  sufficient.  Having^  reconsidered  it,  we  see  no  reason 
for  changing  the  conclusion  of  the  court  in  respect  to  the  validity 
of  the  certificate.  We  think  the  objective  point  on  the  Virginia 
line  is  indicated  with  reasonable  certainty,  and  nothing  more 
is  required.  The  preposition  "to"  has  primary  and  pregnant 
si^ifications,  of  which  the  former  is  adopted  here,  while  in 
Railway  Co.  v.  Railwav  Co.,  112  111.  589,  the  latter  was  adopted. 

Failure  of  the  plaintiff  in  error  to  allege  in  terms  that  the  land 
in  controversy  is  in  its  actual  use  and  necessary  to  the  proper  ex- 
ercise of  its  franchise  is  relied  upon  as  ground  for  the  appropria- 
tion thereof  by  the  defendant  in  error,  notwithstanding  priority 
of  location  by  its  adversary.  The  answer  avers  that  the  lands  in 
controversy  form  a  portion  of  its  right  of  way,  and  are  part  of 
the  land  on  which  it  has  located  its  right  of  way.  A  right  of 
way — land  upon  which  to  build  a  road — ^is  an  absolute  necessit\' 
of  a  railroad  company.  Is  it  possible  that  land  so  used  or  held 
for  the  purpose  of  such  use,  and  not  exceeding  in  quantity  the 
amount  necessary  for  such  purpose,  is  not  to  be  regarded  as 
necessary  for  the  purposes  of  the  company?  We  do  not  under- 
stand counsel  to  assert  the  negative  of  this  proposition,  but  only 
to  say  the  necessity  must  be  allowed  in  terms.  This  was  not  the 
defect  in  the  pleas  rejected  in  B.  &  O.  R.  R.  Co.  v.  P.  W.  &  Ky. 
R.  R.  Co.,  17  W.  Va.  812.  They  failed  to  show  that  the  land 
was  in  use  by  the  defendant  company.  "Pleas  Nos.  2  and  3 
did  not  so  much  as  aver  that  the  lands  were  in  present  use" — 
Johnson,  J.,  in  said  case.  Plea  No.  4,  held  p^ood,  merely  averred 
that  the  land  was  in  use  by  the  defendant  in  its  business.  To  this 
a  replication  to  the  effect  that  the  use  of  the  land  by  the  defend- 
ant was  not  in  good  faith,  but  only  for  the  purpose  of  preventing 
the  applicant  from  taking  it,  was  filed.  Nothing  is  perceived  in 
the  case  relied  upon  that  requires  a  formal  averment  that  the  land 
is  necessary  to  the  exercise  of  the  defendant's  franchise,  in  ad- 
dition to  the  averment  that  it  is  in  use  by  the  company,  which 
shows  how  it  is  used.  It  is  enough  that  the  plea  shows  that  it 
is  devoted  in  good  faith  to  a  proper  use  in  the  exercise  of  the 
franchise. 

Thus  is  appears  that  priority  of  right  to  the  location  in  ques- 
tion is  in  the  plaintiff  in  error,  which  renders  it  unnecessary  to 
pass  upon  the  rulings  of  the  court  in  the  proceedings  for  ascer- 
taining the  damages.  Nothing  remains  but  to  reverse  the  judg- 
tnents  and  dismiss  the  action. 
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But  the  final  contention  is  that  the  action  oug^ht  not  to  be 
dismissed,  for  two  reasons,  the  first  of  which  is  that  the  defendant 
in  error  ougfht  to  be  permitted  to  prove  the  passage  of  the 
resolution  of  September  11,  1902,  by  competent  evidence.  Some 
authorities  are  presented  which  say  that,  under  certain  circum- 
stances, a  case  reversed  by  an  appellate  court,  after  having  been 
tried  by  the  court  below  without  a  jury,  should  be  remanded  for 
a  new  trial.  But  none  have  been  shown  which  hold  such  action 
proper  when  the  court  can  see  that  no  beneficial  result  could  be 
attained  by  such  action.  As  the  Deepwater  Company  clearly  has 
the  prior  and  superior  rig^ht  to  the  location  in  question,  reg^ardless 
of  any  action  that  may  have  been  taken  by  the  Chesapeake  & 
Ohio  Company  on  the  11th  day  of  September,  1902,  proof  of  a 
location  by  that  company  on  that  day  would  avail  nothing^.  Hence 
a  new  trial  for  letting^  in  evidence  on  that  question  would  be 
futile  and  idle. 

The  other  g^round  of  objection  is  the  assertion  that  the  defend- 
ant in  error  may  have  entered  upon  the  lands  in  question  since 
the  date  of  the  judgment  in  the  court  below,  and  commenced 
the  construction  of  its  road  thereon.    In  fact,  affidavits  have  been 
presented  here  showing  that  such  is  the  fact,  and  it  is  earnestly 
insisted  that  the  action  should  not,  under  any  circumstances,  be 
dismissed,  and  that  it  should  be  remanded  for  inquiry  as  to  any 
rigfhts  that  may  have  vested,  pending  the  litigation  in  this  court. 
The  decision  in  Railway  Co.  v.  Ailing^,  99  U.  S.  463,  25  L.  Ed. 
438,  is  relied  upon  as  an  authority  to  sustain  this  position.    We 
think  this  is  a  misapprehension  of  the  meaning^  and  effect  of  that 
decision.    It  was  not  in  a  condemnation  proceeding^.    It  was  the 
final  disposition  of  two  chancery  causes,  instituted,  respectively, 
by  the  two  litigating^  companies  ag^ainst  each  other.    In  such  pro- 
ceeding's, there  is  full  latitude  and  ample  process  to  work  out  the 
equities  of  the  parties.    This  is  a  proceeding^  at  law,  in  which  only 
leg^l  rigfhts  are  cogptiizable,  and  in  which  the  door  cannot  be 
opened  to  all  the  equities  of  the  parties.     Another  important 
distinction  is  that  the  court,  in  Railway  Co.  v.  Ailing,  was  con- 
trolled  and  governed  by   a   statute  applicable   to   the   peculiar 
situation  in  which  the  court  found  the  two  litigating  companies. 
The  canon  was  too  narrow  for  two  roads,  and  the  statute  pro- 
vided that,   in   such   case,   the   railroad   company   having  prior 
right  to  the  location  through  the  pass  should  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of  such 
canon,  pass,  or  defile  for  the  purposes  of  its  road  in  common  with 
the  road  first  located,  and  that  the  expenses  should  be  equitably 
divided  between  any  number  of  railroad  companies  occupying 
and  using  the  same  canon,  pass,  or  defile.     Accordingly,  the 
Supreme  Court,  on  reversing  the  decree  of  the  circuit  court,  re- 
manded the  causes  with  the  following  directions:    "By  proper 
orders  entered  in  each  suit,  the  court  below  will  recognize  the 
prior  right  of  that  company  to  occupy  and  use  the  Grand  Canon 
for  the  purpose  of  constructing  its  road  therein,  and  will  enjoin 
the  Canon  City  &  San  Juan  Railway  Company,  its  officers,  agents, 
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servants,  and  employees,  from  interferinjaf  with  or  obstnictingf 
that  company  in  such  occupancy,  use,  and  construction..  It  may 
be  that,  durinfa:  the  pendency  of  these  causes  in  the  court  below, 
or  since  the  rendition  of  the  decrees  appealed  from  the  Canon 
City  &  San  Juan  Railway  Company  has,  under  the  authority  of 
the  Circuit  Court,  constructed  its  roadbed  and  track  in  the  Grand 
Canon,  or  in  some  portion  thereof.  In  that  event,  the  cost  thus 
incurred  in  those  portions  of  the  canon  which  admit  of  only  one 
roadbed  and  track  for  railroad  purposes  may  be  ascertained  and 
provided  for  in  such  manner  and  upon  such  terms  and  conditions 
a.^  the  equities  of  the  parties  may  require."  All  this  was  based 
directly  upon  the  statutory  provision,  as  will  appear  from  an 
examination  of  the  opinion. 

Plaintiff  in  error  having  requested  this  court  to  enter  an  order 
directing  a  restoration  to  it  of  the  possession  of  the  premises 
in  controversy  and  g^ranting  it  leave  to  sue  out  a  writ  of  posses- 
sion therefor,  the  defendant  in  error  resists  on  the  g^round  that 
improvements  may  have  been  made  on  said  premises  by  it,  pend- 
ing proceeding's  in  the  court  below  and  in  this  court,  since  it 
obtained  possession  thereof  under  its  writ  of  possession,  for 
which  compensation  should  be  ascertained  and  made  a  lien  on  the 
property  before  it  is  deprived  of  its  possession,  as  is  provided 
in  chapter  91  of  the  Code.  Unless  this  case  can  be  distingfuished 
from  others  decided  by  this  court  involving^  claims  for  improve- 
ments, the  grounds  of  resistance  is  untenable,  for  two  reasons: 
The  first  is  that  the  defendant  in  error  is  not  a  defendant  within 
Ae  meaning:  of  the  statute.  It  gfives  compensation,  under  certain 
circumstances,  to  "any  defendant  agfainst  whom  a  judgment  or 
decree  shall  be  rendered  for  land."  The  Chesapeake  &  Ohio 
Company's  position  here  is  that  of  plaintiff,  it  having^  instituted 
this  action  to  take  from  its  opponent  the  land  in  question. 
Though,  for  some  purposes,  some  courts  have  said  a  writ  of 
error  to  reverse  a  judgment  is  a  new  suit,  it  cannot  be  reg^arded 
as  a  new  and  separate  action  within  the  meaning  of  said  statute 
or  the  law  relating  to  improvements.  Hall  v.  Hall,  30  W.  Va. 
779,  785,  5  S.  E.  260,  is  authority  for  this  position.  That  was  a 
bill  of  review  to  reverse  a  decree  of  sale,  a  proceeding  to  cor- 
rect error,  bearing  a  greater  resemblance  to  a  new  suit  than  does 
a  writ  of  error  or  appeal  in  the  same  case.  Judge  Snyder  said, 
"The  present  suit  is  a  continuation  of  that  suit,"  meaning 
Lowther  v.  Hall,  in  which  the  erroneous  decrees  had  been  made. 
The  second  reason  is  g^ver  than  the  first.  Under  the  decisions 
of  this  court,  the  defendant  in  error  cannot  possibly  be  a  bona 
fide  occupant,  although  it  entered  upon  the  land  under  an  order 
of  the  court,  believing  its  title  to  be  good,  because  it  had  notice 
not  only  of  all  the  facts,  being  ignorant  of  matter  of  law  only, 
but  also  of  the  adverse  claim  of  the  plaintiff  in  error.  The 
propriety  of  the  application  of  the  maxim,  "Ignorantia  legis 
neminem  excusat,''  to  occupants  who,  relying  upon  muniments 
of  title,  which  none  save  lawyers  and  courts  would  condemn 
as  defective,  make  improvements  under  an  honest  belief  in  the 
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validity  of  their  titles,  was  questioned  by  Judg^e  Dent  in  Bodkin 
V.  Arnold,  48  W.  Va.  108,  35  S.  E.  980,  but  he  admitted   that 
such  application  of  it  had  become  the  settled  law  of  this  state. 
Point  2  of  the  syllabus  in  that  case  declares  the  law  to  be  that 
"the  defendant  is  not  entitled  to  offset  his  improvements  against 
the  rent,  if  at  the  time  they  were  made  he  had  knowledge    of 
the  plaintiff's  title,  although  he  in  good  faith  believed  his   o^^'n 
title  to  be  the  better  in  point  of  law."    Judge  Brannon  so  inter- 
preted our  earlier  decisions  in  Williamson  v.  Jones,  43  W.   Va. 
562,  27  S.  E.  411,  38  L.  R.  A.  694,  64  Am.  St.  Rep.  891,  saying. 
"If  Jones,  by  mistake  of  law,  was  led  to  believe  that  the  court 
sale  conferred  good  title,  that  will  not  serve  him."     And    this 
statement  was  made  in  the  discussion  of  Jones'  claim  for    im- 
provements.   To  the  same  effect,  see  Hall  v.  Hall,  30  W.   \'a. 
779,  5  S.  E.  260 ;  Dawson  v.  Grow,  29  W.  Va.  333,  1  S.  E.  564 ; 
Cain  V,  Cox,  23  W.  Va.  613.    One  who  is  not  a  bona  fide  occu- 
pant may  recover  for  improvements  made  under  such  circum- 
stances as  would  make  it  a  fraud  upon  his  rights  to  allow  the 
owner  to  take  them  without  compensation.    Hall  v.  Hall,  30  W. 
Va.  785,  5  S.  E.  260 ;  Dawson  v.  Grow,  29  W.  Va.  333 ;  Morris 
V.  Terrell,  2  Rand.  6.     But  in  order  to  enable  him  to  do  so,  the 
owner  must  have  stood  by  and  suffered  the  work  to  go  on,  with 
knowledge  of  it,  or,  by  some  inequitable  conduct,  have  induced 
the   occupant  to  make   improvements,   or  have   been   guilty    of 
laches  in  asserting  his  claim.     Any  such  ground  of  recover>'  is 
precluded  by  the  facts  apparent  on  the  face  of  this  record.     The 
defendant  in  error  took  possession,  and  presumably  began  work 
on  the  property,  while  the  litigation  was  in  progress,  and    its 
right  to  do  so  was  being  resisted  most  strenuously,  and  possibly 
by  every  means  the  law  afforded. 

It  has  been  suggested  that  a  right  to  such  compensation  may 
be  predicated  on  the  provisions  of  section  20  of  chapter  42   of 
the  Code  of  1899,  authorizing  an  entry  upon  the  land  by   the 
applicant  upon  his  paying  into  court  the  amount  of  compensation 
reported   by   the   commissioners,   and   then   providing  that    '*no 
order  shall  be  made,  or  any  injunction  awarded,  by  a  court  or 
judge,  to  stay  him  in  so  doing,  unless  it  be  manifest  that  the 
applicant  is  insolvent,  or  that  he,  or  his  officers,  agents  or  serv- 
ants are  transcending  the  authority,  or  that  such  interposition  is 
necessary  to  prevent  injury  which  cannot  be  adequately   com- 
pensated in  damages."    This  only  legalizes  an  entry  before  final 
judgment,  and  confers  the  right  to  use  and  improve  the  land 
pending  further  proceedings;  it  does  not  vest  title  in  the  appli- 
cant.    Chapter  42,  §  22.     If  he  makes  improvements  at  such 
stage,  he  makes  them  on  the  land  of  another,  and,  after  final 
judgment,  he  is  in  no  better  situation  than  a  successful  plaintiff 
in  ejectment  would  be,  pending  a  writ  of  error  to  reverse.     As 
the   proceeding   is   purely   statutory,    it   was   necessary    for   the 
Legislature  to  provide  specially  for  the  acquisition  of  posses- 
sion and  title.    Shall  the  court  add  further  plausible,  but  unneces- 
sary, reasons  for  the  existence  of  these   statutory  provisions? 
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We  know  of  no  rule  or  principle  of  construction  which  either 
requires  or  permits  it.  Reading^  into  such  a  statute  by  mere  un- 
necessary' implication  a  right  of  such  importance  as  that  of 
compensation  for  improvements  would  require  some  legal  prin- 
ciple, as  well  as  consideration  of  the  most  weighty  character,  to 
justify  it.  In  practically  all  condemnation  proceedings  the  appli- 
cant has  a  certainty  of  ultimate  acquisition  of  title,  and  the  only 
matter  to  be  determined  is  the  amount  of  compensation.  In 
such  cases  the  question  of  compensation  for  improvements  could 
hardly  arise.  It  is  this  class  that  these  statutory  provisions  seem 
to  contemplate.  We  have  here  the  exceptional  case  in  which 
the  title  cannot  be  obtained  because  the  land  is  already  devoted 
to  a  public  use,  and  the  consequences  of  an  erroneous  decision 
of  that  question  have  given  birth  to  the  question  now  presented. 
Jr.  such  case  proceedings  might  be  stayed  under  exceptions  pro- 
\ided  for  in  the  statute,  namely,  when  the  applicant  is  transcend- 
ing his  authority,  or  such  interposition  is  necessary  to  prevent 
injur}-  which  cannot  be  adequately  compensated  in  damages. 
We  do  not  so  decide,  but  this  view  seems  plausible,  as  well  as 
accordant  with  law.  Land  already  devoted  to  a  public  use,  and 
the  use  of  which  is  necessary  to  the  enjoyment  of  the  franchise 
of  the  internal  improvement  owning  it,  cannot  be  condemned. 
Code  1899,  c.  52,  §  7 ;  B.  &  O.  R.  R.  Co.  v.  P.,  W.  &  Ky.  Ry. 
Co.,  17  W.  Va.  812.  A  court  may  be  prohibited  from  proceed- 
ing in  an  action  to  condemn  property  that  cannot  be  taken. 
McConiha  v.  Guthrie,  21  W.  Va.  134.  Why  may  not  its  orders 
be  superseded  or  otherwise  properly  stayed  in  such  case?  Do 
the  statutory  provisions  authorizing  entry  before  judgment,  prop- 
erly construed,  apply  to  such  case  as  this?  If  not,  its  status  is 
the  same  as  that  of  any  other  action  to  recover  land. 

ScOTie  authority  for  the  position  that  restitution  lies  in  the  dis- 
cretion of  the  court,  and  is  not  demandable  of  right,  has  been 
produced,  but  none  to  the  effect  that  a  court  should  arbitraril> 
refuse  it  and  without  a  substantial  reason.  Like  specific  per- 
formance and  rescission  of  contracts,  it  may  be  discretionary,  but 
it  will  go  as  a  matter  of  course  when  a  proper  case  is  made. 
Brown  v.  Cunningham,  23  W.  Va.  109;  McCormick  v.  Short, 
49  W.  Va.  1,  37  S.  E.  769;  Keck  v.  Allender,  42  W.  Va.  420, 
26  S.  E.  437;  Stanard  v,  Brownlow,  3  Munf.  229;  Branch 
V.  Burnley,  1  Call.  147;  Haebler  v.  Myers,  132  N.  Y.  366,  30 
N.  963,  15  L.  R.  A.  588,  28  Am.  St.  Rep.  589. 

The  conclusions  above  stated  require  reversal  of  the  two  judg- 
ments complained  of,  setting  aside  of  the  verdict,  restitution  of 
the  land  in  controversy  to  the  plaintiff  in  error,  and  remanding 
of  the  case  to  the  circuit  court  of  Raleigh  county,  with  leave  to 
the  plaintiff  in  error  to  sue  out  a  writ  of  possession  for  said 
premises,  and  a  direction  to  dismiss  the  action  as  to  the  lands  of 
the  plaintiff  in  error,  with  costs  to  it,  after  it  shall  have  been 
restored  to  the  possession  thereof  as  aforesaid,  all  of  which  will 
be  adjudged  and  ordered. 
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St.  Louis  Southwestern  Ry.  Co.  v,  Davis. 

(Supreme  Court  of  Arkansas,  May  6,  1905.) 

[87  S.  W.  Rep.  445.] 

Railroads — ^Title  to  Right  of  Way — ^Adverse  Possession.* — ^A  rail- 
road which  does  not  procure  its  right  of  way  by  grant  from  the  owner, 
nor  by  the  exercise  of  the  right  of  eminent  domain,  nor  by  permission 
of  the  owner  to  use  any  more  land  than  that  covered  by  its  tracks, 
acquires  no  title  by  prescription  to  any  more  land  than  it  takes  and 
holds  by  actual  occupancy  for  a  period  sufficient  to  give  it  a  pre- 
scriptive title  thereto. 

Appeal  from  Circuit  Court,  Columbia  County,  in  Chancery ; 
Charles  W.  Smith,  Judg^e. 

Suit  by  the  St  Louis  Southwestern  Railway  Company  against 
W.  T.  Davis.  From  the  decree  rendered,  plaintiff  appeals. 
Affirmed. 

This  suit  was  brought  by  appellant  in  the  circuit  court  of 
Columbia  county,  August  7,  1897,  alleging  that  it  was  the  owner 
of  a  right  of  way  through  and  across  the  northwest  quarter  of 
the  northeast  quarter  of  section  15,  township  16  south,  range  23 
west,  50  feet  wide  on  either  side  from  the  center  of  its  track, 
and  that  defendant  had  fenced  up  a  part  of  said  right  of  way  on 
either  side  by  fences  parallel  with  the  track,  and  claimed  the 
same,  and  refused  to  give  possession  thereof.  The  complaint 
prayed  for  a  judgment  for  possession  of  its  right  of  way  and  for 
damages.  Appellee  answered,  and  denied  the  allegations  of  the 
complaint — ^particularly  that  plaintiff  was  the  owner  of  any  rigfht 
of  way  across  said  tract — and  alleged  that  when  the  track  was 
built  the  land  was  owned  by  the  Vicksburg  &  Meridian  Railroad 
Company,  and  that  the  track  was  permissively  built  thereon,  and 
that  plaintiff  had  since  that  time  permissively  operated  the  road 
across  said  land,  and  that  defendant  is  the  owner  of  said  land 
by  conveyances  from  said  Vicksburg  &  Meridian  Railroad  Com- 
pany. Complainant  filed  its  reply  to  said  answer,  denying  the 
allegations  therein,  and  particularly  that  it  held  said  right  of  way 
permissively,  and  saying  that  the  railroad  had  been  built  thereon, 
and  was  a  valuable  and  lasting  improvement  thereon,  and  that 
defendant,  in  equity  and  good  conscience,  was  estopped  from 
trying  to  revoke  the  license,  if  it  was  a  fact  that  such  had  been 
given;  and  plaintiff  prayed  that  the  cause  be  transferred  to  the 
equity  docket.  This  cause  was  transferred  to  the  chancery 
docket  and  tried.  The  court  decreed  to  the  complainant  that  part 
of  the  100  feet  right  of  way  outside  the  fences  of  defendant; 
that  is,  such  part  of  the  100  feet  as  he  had  inclosed  by  his  fences 
nmning  parallel  with  the  railroad  track  on  either  side.  The 
court  made  the  following  findings  of  fact,  which  appellant  con- 

*For  the  authorities  in  this  series  on  the  subject  of  the  acquisition 
of  right  of  way  for  railroads  by  prescription  or  adverse  possession, 
see  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Smith  (C.  C.  A.), 
13  R.  R.  R.  716,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  716. 
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cedes  were  sustained  by  the  proof:  "That  the  railroad,  on  the 
line  as  at  present  located^  was  located  and  built  in  the  year  188J 
b*  the  Texas  &  St.  Louis  Railway  Company  across  the  land  in 
controversy,  to  wit,  the  northwest  quarter  of  the  northeast  quarter 
of  section  15,  township  16  south,  range  23  west,  in  Columbia 
county,  Arkansas.  That  the  plaintiff,  the  St.  Louis  Southwestern 
Railway  Company,  is  the  successor,  by  proper  mesne  convey- 
ances, to  all  the  rights,  privileges,  and  property  of  the  Texas  & 
St  Louis  Railway  Company.  That  said  railroad  was  located 
one  hundred  feet  wide — fifty  feet  on  either  side  of  the  center  of 
the  track  of  said  road — ^through  said  county  of  Columbia  and 
other  counties  in  the  state  of  Arkansas,  and  through  the  land  in 
controversy,  and  possession  taken  of  said  strip.  That  said  rail- 
way company,  nor  its  successors,  including  the  plaintiff,  acquired 
any  rights  of  way  from  this  defendant  by  purchase  and  deed. 
That  when  said  Texas  &  St.  Louis  Railway  was  located  and 
built,  the  said  land  in  controversy  was  owned  by  the  Vicksburg 
&  Meridian  Railroad  Company,  and  afterward  bought  by  W.  T. 
Davis  &  Co.,  of  which  firm  the  defendant  was  a  member.  That 
in  the  vear  1893  the  other  members  of  said  firm  of  \V.  T.  Davis 
&  Co.  conveyed  their  interest  in  said  land  to  this  defendant  by 
proper  deed  of  conveyance.  That  none  of  said  tract  of  land, 
save  that  cleared  and  occupied  by  said  railroad  company,  was 
cleared  or  fenced  when  the  same  was  purchased  by  W.  T.  Davis 
&  Co.  from  the  Vicksburg  &  Meridian  Railroad  Company,  and 
none  of  the  same  was  in  cultivation.  That  in  the  year  1883  said 
W.  T.  Davis  &  Co.  built  a  sawmill  on  this  land,  within  one  hun- 
dred and  fifty  feet  of  the  track  of  said  railroad  company,  and 
built  its  lumber  piles  and  lumber  trams  and  dryhouses  within 
fifty  feet  of  the  center  of  the  track  of  said  railroad — some  of  the 
lumber  sheds  being  within  20  or  25  feet  of  the  main  track — ^and 
that  said  W.  T.  Davis  &  Co.  used  some  parts  of  said  claimed 
right  of  way  between  said  sawmill  and  the  railroad  track  on  the 
south  side  thereof.  That  soon  afterwards,  to  wit,  in  the  same 
year  (1884),  the  said  W.  T.  Davis  &  Co.  built  fences  on  either 
side  of  said  railroad  track,  which  fences  were  part  of  the  way 
across  said  40-acre  tract,  and  which  fences  were  in  some  places 
within  fifty  (50)  feet  of  the  center  of  the  said  railroad  track. 
That  said  fences  remained  as  then  located  until  the  year  1897, 
when  they  were  reset,  and  placed  generally  nearer,  and  in  some 
places  considerably  nearer,  said  railroad  track,  and  there  re- 
mained as  then  fixed  at  the  date  of  the  institution  of  this  suit, 
to  wit,  August  7,  1897,  and  so  remained  in  the  year  1899.  That 
the  use  of  fencing  of  said  land  as  used  and  fenced  by  the  de- 
fendant was  done  without  asking  any  questions  of  the  plaintiff 
or  its  predecessors,  and  that  such  use  did  not  interfere  with  its 
use  by  the  plaintiff  for  the  purpose  of  its  railroad  until  the  year 
1897,  just  prior  to  the  bringing  of  this  suit,  when  it  attempted  to 
fence  its  right  of  way,  when  this  controversy  arose.  That  neither 
party  gave  the  other  any  specific  notice  of  adverse  claim,  and 
they  only  had  such  notice  of  the  claim  of  the  other  as  their  use 
and  possession  indicated." 
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5*.  H,  West  and  Gaughan  &  Sifford,  for  appellant. 
Stez'ens  &  Stevens,  for  appellee. 

Wood,  J.   (after  stating  the  facts).     The  appellant  does  not 
show  any  title  to  the  land  in  controversy  by  adverse  possession. 
It  did  not  enter  upon  the  land  by  virtue  of  any  grant  from  the 
owner,  or  under  any  right  of  eminent  domain.    It  appears  from 
the  answer  that  the  grantors  of  appellant  "previously  built  the 
tracks"  on  the  land.    But  there  is  nothing  to  show  that  the  per- 
mission of  the  landowner  extended  to  any  portion  of  the  land 
other  than  that  covered  by  the  track.    There  does  not  appear  to 
be  any  verbal  donation  of  a  right  of  way  100  feet  wide,  as  there 
was  in  the  case  of  Hargs  v.  Kansas  City,  C.  &  S.  Ry.  Co.,  100 
Mo.  210,  13  S.  W.  680,  cited  by  appellant.    The  findings  of  fact 
show  that  possession  was  taken  of  a  strip  of  land  100  feet  wide. 
But  appellant  actually  occupied  only  that  portion  covered  by  its 
track  for  a  period  sufficient  to  give  it  title  to  the  easement  by 
prescription.    The  land  in  controversy  was  fenced  by  the  g-rantors 
of  appellee   two  years  after  appellants'  grantors  located   their 
right  of  way,  and  the  land  has  since  been  continuously  held  by 
appellee  and  his  grantors.     In  the  absence  of  a  grant  or  verbal 
donation  or  appropriation  under  charter  powers,  a  railroad  com- 
pany will  not  acquire  title  by  prescription  to  any  more  land  than 
it  takes  and  holds  by  actual  occupancy. 

The  railway  company  claims  title  to  its  easement  by  adverse 
possession.  It  has  no  color  of  title,  and  has  not  shown  any  right 
of  eminent  domain.  It  denies  that  it  has  any  right  to  the  lands 
by  permission  of  the  owner.  It  has  the  burden  of  proof,  and, 
under  such  circumstances,  no  presumptions  will  be  indulged. 
Pedis  possessio  for  seven  years  must  be  shown.  The  authorities 
relied  upon  by  appellant  are  not  applicable  to  the  facts  found  by 
the  court,  which  appellant  concedes  to  be  correct. 

Affirm. 

Battle,  J.,  not  participating. 


Bennett  v.  Long  Island  R.  Co. 

(Court  of  Appeals  of  New  York,  May  30,  1905.) 

[74  N.  E.  Rep.  418.] 

Eminent  Domain — Damages — Construction  of  Viaduct.* — ^Where  a 
steam  surface  railroad  company  had  acquired  a  right  of  way  in  fee, 
it  was  not  liable  to  the  abutting  owner  of  a  lot  on  a  street,  who  had 
acquired  title  through  mesne  conveyances  from  the  grantor  of  the 
railroad  company  after  conveyance  to  it,  because  of  damages  to  his 
easements  by  the  construction  of  a  viaduct  to  connect  its  trains  with 
an  elevated  road. 

*See  generally,  foot-note  appended  to  Little  Rock,  etc.,  R.  Co.  v. 
Newman  (Ark.),  14  R.  R.  R.  448,  37  Am.  &  Eng.  R.  C^s.,  N.  S., 
448;  foot-notes  appended  to  Dean  v.  Ann  Arbor  R.  R.  (Mich.),  13 
R.  R.  R.  365,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  foot-notes  appended 
to  Stockdale  v,  Rio  Grande  W.  Ry.  Co.  (Utah),  12  R,  R,  R.  527,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  527. 
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Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment 

Action  by  Hannah  Bennett  against  the  Long  Island  Railroad 
Company.  From  an  order  of  the  Appellate  Division  (85  N.  Y. 
Sapp.  938,  89  App.  Div.  379)  reversing  a  judgment  for  plaintiff, 
she  appeals.    Affirmed. 

The  defendant  operates  a  steam  surface  railroad,  partly  in  the 
borough  of  Brooklyn,  city  of  New  York,  and  the  plaintiff  is  the 
owner  of  a  lot  located  on  the  south  side  of  Atlantic  avenue  in  that 
borough,  on  which  she  has  built  a  two-story  frame  house,  the 
lower  part  of  which  is  occupied  as  a  store.  She  commenced  this 
action  to.  restrain  the  defendant  from  maintaining  an  elevated 
railroad  structure  in  front  of  her  premises,  and  to  recover  dam- 
ages for  an  alleged  invasion  of  her  easements  as  an  abutting 
owner  of  land  on  a  public  street.  The  structure  complained  of 
is  wholly  upon  land  owned  by  the  defendant  in  fee,  except  where 
it  crosses  Atlantic  avenue  at  some  distance  west  of  the  plaintiff's 
premises.  The  land  thus  owned  and  occupied  by  the' defendant 
was  formerly  part  of  a  farm  situated  in  the  town  of  Flatbush, 
Kings  county  (now  within  the  limits  of  the  borough  of  Brook- 
h-n),  then  belonging  to  one  Johannes  Eldert,  who  is  the  common 
giantor  of  both  plaintiff  and  defendant.  In  December,  1834, 
Eldert  conveyed  to  the  Brooklyn  &  Jamaica  Railroad  Company 
a  strip  of  land  49^  feet  in  width.  This  conveyance  contained 
various  covenants  and  stipulations.  The  strip  conveyed  was  to 
be  used  and  occupied  for  a  steam  surface  railroad.  The  grantors 
and  their  heirs  and  assigns  were  to  maintain  a  four-rail  fence, 
or  its  equivalent,  along  each  side  of  the  railroad  location;  and 
the  grantors,  their  heirs  and  assigns,  were  to  have  the  perpetual 
right  of  crossing  and  recrossing  the  granted  premises  "in  the 
same  manner  as  if  the  same  were  a  road  or  highway."  By  virtue 
of  certain  foreclosure  proceedings  and  a  lease,  the  defendant,  the 
Long  Island  Railroad  Company,  has  succeeded  to  all  the  rights 
of  the  Brooklyn  &  Jamaica  Railroad  Company  in  and  to  this  strip 
of  land.  After  the  conveyance  from  Eldert  to  the  Brooklyn  & 
Jamaica  Railroad  Company,  and  probably  about  1869  or  1870, 
Atiantic  avenue  was  laid  out  on  each  side  of  this  railroad  strip, 
with  crossings  at  intersecting  streets.  As  fences  separating  it 
from  the  avenue,  and  thus  laid  out,  Atlantic  avenue  has  been 
opened  and  used  as  a  public  street.  In  1891,  through  mesne  con- 
veyances from  the  said  Eldert,  the  plaintiff  became  the  owner  of 
the  premises  in  question,  which  are  on  the  south  side  of  Atlantic 
avenue,  the  front  of  her  building  being  38  feet  and  11  inches  from 
the  strip  of  land  owned  by  the  defendant.  In  1898  the  defendant 
built  the  structure  complained  of.  It  is  a  viaduct  beginning  at 
a  point  about  278  feet  easterly  of  the  plaintiff's  premises,  and 
runs  on  an  incline  along  the  defendant's  strip,  and  wholly  within 
the  boundaries  thereof,  until  it  reaches  a  ooint  about  300  feet 
westerly  of  the  plaintiff's  property,  where  it  turns  northerly  and 
crosses  Atlantic  avenue.  For  a  distance  of  about  240  feet  it  is 
constructed  of  stone,  and  the  rest  is  of  steel  or  iron,  with  heavy 
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boxed  girders  supported  by  columns  of  the  same  material.     In 
front  of  plaintiff's  premises  the  viaduct  of  the  latter  t>T>e  of 
construction,  9  feet  in  height  opposite  plaintiff's  easterly  line,  and 
10  feet  high  opposite  her  westerly  line.    The  purpose  of  its  con- 
struction was  to  enable  the  defendant's  trains  to  connect  with 
trains  of  the  elevated  railroad  system  of  the  borough  of  Brooklyn. 
The  learned  trial  court  found  that  "the  streets  intersecting  and 
crossing   Atlantic   avenue   are   still   maintained   open,   the    said 
elevated  structure  not  being  built  across  them;     *     *     *     that 
the  going  up  of  the  cars  on  this  incline  and  turning  the  curve  is 
at  times  accompanied  with  unusual  and  disturbing  noises,  and 
that  the  structure  intercepts  the  view  from  plaintiff's  premises 
to  the  opposite  side  of  the  street,  and  prevents  people  from  seeing 
the  lower  portion  of  plaintiff's  building,  being  that  portion  that 
is  designed   for  and  occupied  as  a  store;     *     *     *     that  the 
running  of  defendant's  cars  over  such  elevated  structure  is  ac- 
companied by  unusual  noise,   smoke  and  casting  of  soot  and 
cinders  over  and  beyond  that  theretofore  caused  by  operating^  the 
surface  road,  and  that  by  reason  thereof,  together  with  the  inter- 
ference with  the  light  and  air  and  view  of  plaintiff's  premises  by 
reason  of  such  elevated  structure,  the  plaintiff  has  been  damaged, 
and  will  continue  to  be  so  damaged,  and  the  value  of  her  said 
property  materially  depreciated;  that  said  elevated  structure  and 
the  operation  thereof  constitutes  and  is  a  nuisance,  and  the  same 
has  already  damaged  and  depreciated  the  value  of  the  plaintiff's 
property,  and  will  continue  to  do  so  in  the  future."     The  court 
awarded  damages  to  the  plaintiff  in  the  sum  of  $1,200,  and 
granted  the  usual  injunction   restraining  the  operation   of  the 
defendant's  trains  in  front  of  plaintiff's  premises  unless  such  dam- 
ages were  paid.     Upon  appeal  the  Appellate  Division  reversed 
the  judgment  of  the  trial  court  and  dismissed  the  complaint.    The 
plaintiff  now  appeals  to  this  court 

Robert  Stezvart,  for  appellant. 
Joseph  F.  Keany,  for  respondent. 

Werner,  J.  (after  stating  the  facts).  Upon  facts  which  are 
undisputed  the  trial  court  decided  that  the  structure  complained 
of,  and  the  operation  of  trains  thereon,  constitute  a  nuisance  as 
to  the  plaintiff.  The  order  of  the  Appellate  Division  reversing 
the  judgment  of  the  trial  court  is  silent  as  to  the  grounds  upon 
which  it  was  made,  and  we  must  therefore  freat  it  as  resting 
wholly  upon  questions  of  law.     Code  Civ.  Proc.  §  1338. 

In  this  final  analysis  the  controversy  resolves  itself  into  the 
single  question  whether,  assuming  all  the  facts  as  found,  the 
defendant  has  the  legal  right  to  maintain  the  structure  com- 
plained of,  and  to  operate  its  trains  thereon.  As  bearing  upon 
that  question,  a  few  facts  are  of  paramount  importance.  The 
grant  to  the  Jamaica  &  Brooklyn  Railroad  Company,  the  de- 
fendant's predecessor,  was  made  in  1834.  It  was  a  grant  in  fee, 
and  made  for  the  express  purpose  of  enabling  that  corporation  to 
construct  and  operate  a  steam  surface  railroad.     ]\Ianv  years 
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after  such  a  railroad  had  been  constructed  and  operated  upon  land 
dius  owned  in  fee,  Atlantic  avenue  was  opened  as  a  public  street 
Of  highway  on  both  sides  of  the  railroad  land.  Not  until  long 
after  Atlantic  avenue  had  been  thus  opened  did  the  plaintiff 
acquire  title  to  the  premises  now  owned  and  occupied  by  her. 
At  the  time  of  her  purchase  the  southerly  part  of  Atlantic 
avenue,  about  29  feet  wide,  lay  between  her  land  and  that  of  the 
railroad  company.  None  of  her  rights  in  and  to  the  highway 
itself  have  ever  been  encroached  upon  or  impaired.  Upon  these 
mcts  the  plaintiff  concedes  that  the  defendant  has  the  right  to 
maintain  and  operate  a  steam  surface  railroad  upon  its  land,  but 
contends  that  it  has  no  right  to  impose  upon  her  land  the  added 
burden  of  increased  noise,  smoke,  soot,  cinders,  and  interfere 
with  her  easements  of  light  and  view,  caused  by  the  construction, 
maintenance,  and  operation  of  an  elevated  structure  or  viaduct. 
This  contention  would  be  unanswerable  if  the  defendant  had 
undertaken  to  change  its  system  so  as  to  substitute  an  elevated 
railroad  for  a  street  surface  railroad;  but  that  is  not  this  case. 
The  viaduct  opposite  plaintiff's  premises  was  only  a  few  hundred 
feet  long,  and  was  constructed  for  the  sole  purpose  of  connecting 
defendaint's  surface  railroad  with  the  Long  Island  system  of 
elevated  railroads.  Upon  just  such  facts  as  these  it  has  been 
held  that  an  elevated  viaduct,  erected  and  operated  by  a  steam 
surface  railroad  corporation,  for  the  purpose  of  connecting  its 
lines  with  an  elevated  railroad,  is  not  inconsistent  with  the  speci- 
fied objects  of  its  incorporation,  and  does  not  change  its  general 
character.  Beekman  v,  Brooklyn  &  B.  B.  R.  R.  Co.,  89  Hun.  14, 
35  X.  Y.  Supp.  84;  Gallagher  v,  Keating,  27  Misc.  Rep.  131, 
58  N.  Y.  Supp.  366,  affirmed  40  App.  Div.  81,  57  N.  Y.  Supp. 
632,  1123,  and  171  N.  Y.  657,  63  N.  E.  1116.  Counsel  for  the 
plaintiff  seeks  to  differentiate  these  cases  from  the  one  at  bar 
on  the  ground  that  in  the  former  the  municipal  authorities  had 
given  their  consent  to  the  erection  of  the  elevated  structures, 
v;hile  in  the  latter  no  such  consent  has  been  shown.  The  record 
here  is  silent  upon  the  subject  of  municipal  consent.  Nothing 
can  be  presumed  for  or  against  either  party  upon  that  score. 
The  municipal  authorities  are  not  before  us  complaining  of  this 
structure,  and  the  lack  of  municipal  consent  is  of  no  importance 
in  a  case  like  this,  except  as  its  absence  may  make  a  nuisance 
per  se  of  that  which,  with  such  consent,  may  be  simply  a  legalized 
trespass  upon  individual  rights.  But  in  either  event  there  must 
be  an  invasion  of  private  rights  to  support  an  action  by  an  in- 
dividual for  his  own  benefit.  The  learned  trial  court  has  found 
that  the  structure  complained  of  and  its  operation  constitute  a 
nuisance  as  to  the  plaintiff.  But  do  the  facts  warrant  this  con- 
clusion? We  think  not.  The  learned  justice  who  wrote  for  the 
Appellate  Division  stated  the  situation  most  forcibly  and  cor- 
rectly when  he  said :  "The  defendant  has  done  nothing  except 
to  construct  and  operate  its  railroad  in  accordance  with  the  in- 
creasing demands  of  the  time,  and  whatever  injury  is  inflicted 
upon  the  plaintiff,   being  incidental  to  that  increase,  must  be 
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deemed  to  be  within  the  terms  of  the  conveyance  of  the  defend- 
ant's  property,  to  which  her  own  conveyance  is  subject.     Aside 
from  the  maintenance  of  the  incline,  every  act  complained  of  is 
a  necessary  incident  to  the  running^  of  cars  propelled  by  steam. 
The  rumble  of  trains,  the  clanging^  of  bells,  the  shriek  of  whistles, 
the  blowing^  off  of  steam,  the  discordant  squeak  of  wheels  in  ^o- 
ing  around  the  curves,  the  emission  of  smoke,  soot,  and  cinders, 
all  of  which  accompany  the  operation  of  steam  cars,  are  un- 
doubtedly nuisances  to  the  neighboring  dwellings  in  the  popular 
sense,  but,  as  they  are  necessarily  incident  to  the  maintenance  of 
the  road,  they  do  not  constitute  nuisances  in  the  legal  sense,  but 
are   regarded   as   protected   by   the  legislative  authority    which 
created  the  corporation  and  legalized  its  corporate  operations. 
Nor  does  the  legal  nature  of  such  annoyances  change  as  traffic 
increases  them  in  volume  and  extent."    Since  the  findings  of  fact 
herein  embrace  nothing  that  the  defendant  has  not  the  right  to  do 
if  done  properly,  and  there  is  no  finding  that  anything  in  the 
method  of  operation  can  be  obviated  without  destroying  the  right, 
we  concur  in  the  conclusion  of  the  Appellate  Division  that  the 
plaintiff  has  no  cause  of  action. 

A  few  words  will  suffice  to  distinguish  this  case  from  two 
classes  of  cases  referred  to  upon  the  argument.    The  conclusion 
we  have  reached  is  not  at  war  with  the  decisions  in  the  so-called 
"Fourth  Avenue  Cases"  (Lewis  v,  N.  Y.  &  H.  R.  R.  Co.,  162 
N.  Y.  202,  56  N.  E.  540;  Muhlker  v.  Same,  197  U.  S.  — ,  25 
Sup.  Ct.  522,  49  L.  Ed.  — ).    In  those  cases  the  highway  (Fourth 
avenue)  had  been  laid  out,  but  not  actually  opened,  for  many 
years  before  the  railroad  was  built.     The  abutting  owners  had 
acquired  easements  in  the  highway  which  antedated  the  rights 
of  the  railroad  company,  and  the  latter's  interference  with  such 
easements  was  in  the  nature  of  an  unlawful  encroachment  or 
trespass.    As  to  some  of  the  abutting  owners  the  railroad  com- 
pany was  held  to  have  acquired  certain  rights  by  prescription  or 
adverse  possession,  and  in  those  cases  it  has  been  decided  that 
there  is  a  right  of  recovery  for  invasion  of  easements  in  excess 
of  the  rights  thus  acquired.     In  the  case  at  bar  it  is  different. 
Many  years  before  Atlantic  avenue  was  laid  out  or  opened  the 
defendant's  predecessor  had  obtained  an  absolute  title  to  its  land 
under  a  deed  giving  it  a  right  to  operate  a  steam  surface  railroad 
thereon.    When  Atlantic  avenue  was  laid  out,  such  a  railroad  was 
in  actual  operation  upon  the  land  acquired  for  that  purpose.    It 
was  this  situation,  no  doubt,  that  led  to  the  laying  out  of  a 
double  street,  one  section  on  either  side  of  the  railroad  strip. 
Subsequent  purchasers   of    lands   abutting  upon   this   highway 
took  their  titles  from  the  same  source  as  the  defendant,  and 
subject  to  its  vested  rights.    That  is  the  status  of  the  plaintiff. 

Neither  is  the  case  at  bar  in  conflict  with  the  decisions  in 
Garvey  v.  Long  Island  R.  R.  Co.,  159  N.  Y.  323,  54  N.  E.  57, 
70  Am.  St.  Rep.  550 ;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
103  N.  Y.  10,  8  N.  E.  537,  57  Am.  Rep.  701 ;  Morton  z\  Mavor, 
etc.,  of  N.  Y.,  140  N.  Y.  207,  35  N.  E.  490,  22  L.  R.  A.  241 ; 
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Booth  V.  Rome,  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y.  267,  35  N.  E. 
592.  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552,  and  Bohan  v.  Port 
Jervis  Gas  Li^ht  Co.,  122  N.  Y.  18,  25  N.  E.  246,  9  L.  R.  A.  711. 
In  none  of  those  cases  had  the  plaintiffs  taken  their  lands  ex- 
pressly subject  to  the  use  which  the  defendants  were  making  of 
their  lands.  In  each  of  those  cases  the  particular  thing  com- 
plained of  was  held  to  be  unreasonable  and  unauthorized,  and 
therefore  an  unwarrantable  invasion  of  the  rights  of  the  com- 
plainants. If  the  lands  u§ed  for  the  turntable  in  the  Garvey  Case, 
the  pumping  station  in  the  Morton  Case,  or  the  gas  retort  in  the 
Bohan  Case,  had  been  acquired  for  those  very  purposes  from  a 
grantor  who  subsequently  conveyed  adjoining  lands  to  others, 
the  respective  situations  and  decisions  would  doubtless  have  been 
materially  different.  But  underlying  even  these  cogent  consid- 
erations there  is  the  basic  distinction  that  when  the  Legislature 
authorizes  the  operation  of  a  steam  surface  railroad  it  impliedly 
sanctions  and  legalizes  those  inconveniences  and  annoyances  to 
others  which  are  inseparable  from  the  proper  conduct  of  such  an 
enterprise. 

The  order  of  the  Appellate  Division  should  be  affirmed,  with 
costs. 

Cui^LKN^  C.  J.,  and  Gray^  O'Brien,  and  Haight,  JJ.,  concur. 
Bartlett  and  Vann,  JJ.,  dissent. 

Order  affirmed. 


SwAix  et  aL  v,  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial   Court  of  Massachusetts,  Suffolk,  June  21,  1905.) 

[74  N.  E.  Rep.  672.] 

Appeal — Exceptions — Waiver. — Exceptions  not  argued  will  be  con- 
sidered   waived. 

Elevated  Railways — Injuries  to  Property — Elements  of  Damages — 
Frightening  Teams.* — In  an  action  by  a  property  owner  for  dam- 
ages caused  by  the  operation  of  an  elevated  railroad,  fright  of  horses 
caused  by  the  operation  of  the  railroad  is  not  an  element  of  damage, 
where  it  was  an  inconvenience  of  a  general  character,  and  was  not 
confined  to  the  horses  of  those  having  occasion  to  trade  with  the 
tenants  of  petitioner's  property. 

Same — Same — Same — Same. — ^Where,  in  a  proceeding  to  assess 
damages  to  complainant's  property  by  the  operation  of  an  elevated 
railroad,  the  court  charged  that  there  was  some  testimony  that  some- 
times the  horses  of  customers  of  tenants  of  one  of  the  buildings  in 
question  were  frightened  by  the  elevated  trains,  and  that  defendant 
was  not  liable  for  anything  the  horses  did  by  reason  of  the  running 

*As  to  the  damages  recoverable  by  abutting  owners  for  injuries 
from  the  construction  and  operation  of  railroads  in  streets,  see 
foot-note  appended  to  Smith  v.  Southern  Pac.  R.  Co.  (Cal.),  14  R. 
R.  R.  457,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  foot-note  appended  to 
Illinois  Cent  R.  Co.  v.  Trustees  (111.),  14  R.  R.  R.  117,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  117;  foot-note  appended  to  Kansas  City  N.  W. 
R.  Co.  V.  Schwake  (Kan.),  14  R.  R.  R.  52.  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  52. 
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of  such  trains,  defendant  was  not  prejudiced  by  the  refusal  to  charge 
that  the  fact  that  horses  of  customers  of  tenants  might  be  or  were 
frightened  by  elevated  trains  did  not  constitute  an  element  of  damages 
which  could  be  considered  by  the  jury  as  diminishing  the  value  of 
petitioner's  property. 

Exceptions  from  Superior  Court,  Suffolk  County;  Elisha  B. 
Maynard,  Judgo. 

Petition  by  Mary  L.  Swain  and  others,  as  trustees,  ag^ainst  the 
Boston  Elevated  Railway  Company,  for  the  assessment  of  dam- 
ages caused  to  the  petitioners'  real  estate  by  reason  of  the  loca- 
tion, construction,  maintenance,  and  operation  of  defendant's  ele- 
vated railroad.  A  finding  was  entered  in  favor  of  petitioners,  and 
defendant  brings  exceptions.    Overruled. 

Petitioners  testified  that  most  of  the  damage  caused  by  the 
location,  construction,  and  operation  of  the  structure  was  caused 
by  the  noise  made  by  the  moving  trains  on  the  structure,  and 
testified  that  horses  of  customers  of  the  tenants  or  occupants  of 
the  property  were  at  times  frightened  by  the  elevated  trains  upon 
the  structure,  both  in  front  and  in  the  rear  of  the  premises,  and 
that  this  was  a  damage  to  the  property. 

At  the  conclusion  of  the  evidence,  defendant  submitted  among 
other  requests  an  instruction:  "(4)  The  fact  that  horses  of  cus- 
tomers of  the  tenants  or  occupants  of  petitioners'  property  may 
be  or  are  frightened  by  the  elevated  trains  does  not  constitute  an 
element  of  damage  to  the  petitioners,  and  cannot  be  considered 
by  the  jury  as  diminishing  the  value  of  the  petitioners'  property." 
The  court  refused  this  instruction,  but  later  charged :  "There  has 
been  some  testimony  that  so  far  as  using  the  wooden  building  for 
storage  is  concerned,  that  sometimes  the  horses  of  customers  are 
frightened,  etc.,  by  the  elevated  trains.  So  far  as  the  horses  are 
concerned,  of  course,  they  are  not  liable  for  anything  the  horses 
do,  or  anything  the  horses  do  by  reason  of  the  running  of  their 
trains.  Anything  which  makes  the  petitioners*  place  less  accessi- 
ble on  account  of  the  railroad — why,  that  you  would  have  a  right 
to  take  into  account." 

Frank  N.  Nay  and  Wm,  N,  Swain,  for  petitioners. 
Choate,  Hall  &  Stewart,  for  respondent. 

Braley^  J.  The  exceptions  of  the  respondent  to  the  exclusion 
of  certain  questions  asked  one  of  the  petitioners  on  cross-exami- 
nation for  the  purpose  of  eliciting  evidence  that  after  the  road 
was  constructed  the  value  of  the  estate  was  enhanced,  because 
the  wall  of  the  brick  building  used  before  for  the  display  of 
advertisements  now  would  be  observed  by  passengers  on  the 
trains,  and  to  the  instructions  to  the  jury  on  this  branch  of  the 
case,  have  not  been  argued,  and  they  must  be  considered  as 
waived. 

This  leaves  as  the  only  question  for  our  determination  whether 
the  instruction  requested,  that  the  petitioners  could  not  recover 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         46S 

Sayaxmah,  T.,  &  I.  of  H.  Rj.  v.  Mayor,  etc,  of  Savannah 

damans  for  any  annoyance  or  injury  suffered  by  the  customers 
of  tenants  of  the  buildings  from  frigfht  of  their  horses  when 
driven  to  the  premises,  and  caused  by  the  operation  of  the  road, 
should  have  been  ^ven.  While  one  of  the  petitioners,  without 
objection,  testified  that  this  had  taken  place,  such  an  occurrence 
cannot  be  considered,  upon  the  evidence  in  this  case,  as  an  ele- 
ment of  damage  for  which  they  were  entitled  to  recover.  This 
inconvenience  was  gfeneral  in  character,  and  not  confined  to  those 
having  occasion  to  trade  with  the  tenants,  but  was  a  condition 
common  to  all  driving  horses  in  that  vicinity.  Quincy  Canal  Co. 
r.  Xewcomb,  7  Mete.  276,  283,  39  Am.  Dec.  778.  An  instruction 
that  this  circumstance  did  not  diminish  the  commercial  value  of 
the  petitioners'  property,  but  was  outside  of  the  liability  of  the 
respondent,  thus  became  applicable.  If,  however,  the  request 
properly  could  have  been  g^iven  as  framed,  the  refusal  to  rule  in 
the  lan^a^e  requested,  when  followed  by  an  instruction  to  the 
same  effect,  was  all  that  the  respondent  could  rightly  ask,  and  it 
has  no  just  ground  of  exception.  Norwood  v.  Somerville,  159 
Mass.  105,  112,  33  N.  E.  1108;  Graham  v,  Middleby,  185  Mass. 
349.  354,  70  N.  E.  416.  Upon  looking  at  the  ruling  given,  it 
appears  that  the  jury  were  clearly  told  that  no  recovery  could 
be  had  for  any  injury  suffered  from  this  cause,  and  that  the  dam- 
a^  to  be  assessed  must  be  confined  strictly  to  acts  which  made 
the  estate  of  the  petitioners  less  accessible  because  of  the  elevated 
stracture. 
Exceptions  overruled. 


Savannah,  Thunderbolt,  &  Isle  of  Hope  Railway  of  Sa- 
vannah, Georgia,  plaintiff  in  error,  v.  Mayor  and  Aldermen 
OF  THE  City  of  Savannah. 

(Argued  April  28,  May  1,  1905.     Decided  May  15,  1905.) 

[25  Sup.  Ct.  Rep.  690.] 

Taxation  of  Street  Railwajrs — Equal  Protection  of  Laws^Discrimi* 

nation. — A  street  railway  company  is  not  denied  the  equal  protection 
of  the  laws  by  a  municipal  tax  on  its  business  at  a  rate  of  $100  per 
mile  or  fraction  of  a  mile  of  its  trackage  in  the  city  streets  because 
a  steam  railway,  making  an  extra  charge  for  local  deliveries  of  freight 
brought  over  its  road  from  outside  the  city,  is  not  subjected  to- 
this  tax. 

Same — ^Exemptions — ^Contracts — Impairment  of  Obligation. — No  ex- 
emption from  the  municipal  taxation  of  the  business  of  4  street  rail- 
way company  results  from  provisions  in  its  agreement  with  the  mu- 
nicipality preserving  its  easements  for  railway  purposes  in  land  to 
be  conveyed  by  it  to  the  city,  and  granting  it  the  right  to  lay  down, 
construct,  maintain,  and  operate  its  railway  through  certain  streets,, 
subject  to  the  control  and  regulation  of  the  mayor  and  aldermen. 

In  error  to  the  Supreme  Court  of  the  State  of  Georgia  to  re- 
view a  judgment  which  affirmed  a'  judgment  of  the  Superior 

19  R  R  R— 30 
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Court  of  Chatham  County,  in  that  state,  entered  on  a  verdict  of 
the  jury  in  favor  of  defendant  in  a  suit  to  restrain  the  collection 
of  a  municipal  tax  upon  the  business  of  a  street  railway  company. 
Affirmed. 

See  same  case  below,  115  Ga.  137,  4.1  S.  E.  592. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  C.  Barrow  and  George  A.  King,  for  plaintiff  in 
error. 

Mr,  William  Garrard,  for  defendant  in  error. 

Mr.  Justices  Holmes  delivered  the  opinion  of  the  court : 
This  is  a  bill  in  equity,  brought  by  the  plaintiflF  in  error  to  restrain 
the  collection  of  a  municipal  tax  by  the  defendants.     The  bill 
sets  forth,  among  other  grounds,  that  the  tax  impairs  the  obliga- 
tion of  a  contract,  and  also  is  an  attempt  to  take  the  plaintiff's 
property  without  due  process  of  law,  contrary  to  the  Constitu- 
tion of  the  United  States.     According  to  the  bill  and  the  fifth 
assignment  of  error  there  is  no  law  of  the  state  of  Georgia  whidi 
authorizes  the  imposition  of  the  tax.    Were  this  true,  the  founda- 
tion of  our  jurisdiction  would  be  gone,  and  this  writ  of  error 
should  be  dismissed.    See  Barney  v.  New  York,  193  U.  S.  430, 
48  L.  Ed.  737,  24  Sup.  Ct.  Rep.  502.    But  although  the  plaintiff 
has  taken  inconsistent  positions,  and  has  confused  questions  for 
the  state  court  alone  with  those  which  may  be  brought  here, 
still,  since  it  has  shown  a  clear  intent  to  raise  the  Federal  ques- 
tion from  the  beginning,  since  the  bill,  in  another  place,  alleges 
that  the  tax  is  an  authority  exercised  under  the  state  of  Georgia, 
and  other  assignments  of  error  present  the  points,  and  since  the 
state  court  has  decided  that  the  tax  was  authorized,  we  shall  not 
stop  the  case  at  the  outset.     See  Hamilton  Gaslight  &  Coke  Co. 
V,  Hamilton,  146  U.  S.  258,  36  L.  Ed.  963,  13  Sup.  Ct.  Rep.  90. 
The  tax  imposed  under  an  ordinance  of  March  22,  1899,  pro- 
viding, by  way  of  amendment  to  one  of  the  year  before,  that 
"''street  railway  companies,  whether  under  the  control  of  another 
company  or  not,  in  lieu  of  the  specific  tax  heretofore  required, 
shall  pay  to  the  city  of  Savannah,  for  the  privilege  of  doing  busi- 
ness in  the  city,  and  for  the  use  of  the  streets  of  the  city,  at  the 
rate  of  $100  per  mile  or  fraction  of  a  mile  of  track  used  in  the 
city  of  Savannah  by  said  railroad  company."    The  plaintiff  is  a 
street  railroad  company,  commonly  known  as  such,  and  the  great 
part  of  its  business  and  revenue  is  due  to  the  use  of  the  streets  of 
Savannah   by   its   electric  passenger   street   cars.     One   of    its 
grounds  of  attack  is  that  the  Central  of  Georgia  Railway  Com- 
pany, a  steam  railway,  is  not  subjected  to  the  tax,  and  yet  that  it 
also  does  business  in  the  streets  of    the   city  by  transporting 
freights   from   its   regular   station   to   various   side  tracks,  and 
charges  an  additional  or  local  price.    The  plaintiff  contends  that 
a  classification  which  distinguishes  between  an  ordinary  street 
railway  and  a  steam  railroad  making  an  extra  charge  for  local 
deliveries  of  freight  brought  over  its  road  from  outside  the  city 
is  contrary  to  the  14th  Amendment,  and  void. 
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The  other  gjound  on  which  the  validity  of  the  tax  is  denied  is 
a  contract  made  between  the  plaintiff  and  respondent  on  Novem- 
ber 4,  1897,  amended  in  April,  1898,  and  on  July  27,  1898.  It  is 
contended  that  this  contract  implies  that  the  plaintiff  is  to  have 
the  use  of  the  streets  without  further  charj^es  than  those  which  it 
imposes. 

The  trial  court  refused  a  preliminary  injunction,  and  its  decree 
was  affirmed  by  the  supreme  court  (112  Ga.  164,  37  S.  E.  393), 
which  decided  that  this  was  a  business  tax,  lawfully  imposed,  and 
that  the  plaintiff  did  not  stand  like  the  Central  of  Georgia  Rail- 
way, which,  as  was  held  in  Augusta  v.  Central  R.  Co.,  78  Ga. 
119,  is  subject  to  taxation  by  the  state  alone.  On  final  hearing 
a  verdict  was  directed  for  the  defendant,  and  a  decree  was  en- 
tered making  the  same  the  decree  of  the  court.  This  also  was 
affirmed  by  the  supreme  court.  115  Ga.  137,  41  S.  E.  592.  The 
case  was  then  brought  here. 

The  merits  of  the  case  are  pretty  nearly  disposed  of  by  the 
statement.  The  argument  on  the  first  point  is  really  a  somewhat 
dis^ised  attempt  to  go  behind  the  decision  of  the  state  court 
that  the  tax  is  a  tax  on  business,  and  to  make  out  that  it  is  a 
charge  for  the  privilege  of  using  the  streets.  We  see  no  ground 
on  which  we  should  criticise  or  refuse  to  be  bound  by  the  local 
adjudication.  The  difference  between  the  two  railroads  is  ob- 
vious, and  warrants  the  diversity  in  the  mode  of  taxation.  The 
Central  of  Georgia  Railway  may  be  assumed  to  do  the  great  and 
characteristic  part  of  its  work  outside  the  city,  while  the  plaintiff 
does  its  work  within  the  city.  If  the  former  escapes  city  taxation, 
it  does  so  only  because  its  main  business  is  not  in  the  city,  and 
the  states  reserves  it  for  itself. 

As  to  the  contract,  if  the  city  had  attempted  to  bargain  away 
its  right  to  tax,  probably  it  would  have  been  acting  beyond  its 
power.  Augusta  Factory  v,  Augusta,  83  Ga.  734,  743,  10  S. 
E  359.  However,  it  made  no  such  attempt.  It  is  enough  to 
say  that  it  uses  no  language  to  that  effect,  or  words  which  even 
indirectlv  imply  that  exemption  for  the  future  was  contemplated. 
Wells  V.  Savannah,  181  U.  S.  531,  539,  540,  45  L.  Ed.  986,  21 
Sup.  Ct.  Rep.  697,  107  Ga.  1,  32  S.  E.  669;  New  Orleans  City  & 
Uke  R,  Co.  V.  New  Orleans,  143  U.  S.  192,  36  L.  Ed.  121,  12 
Sup.  Ct.  Rep.  406.    But  we  will  go  a  little  more  into  detail. 

The  contract  was  made  on  a  petition  of  the  plaintiff  stating  its 
desire  to  make  changes  in  its  line  of  track  "for  the  purpose  of 
operating  its  railroad  more  economically  and  to  better  advantage, 
and  at  the  same  time  affording  more  adequate  facilities  to  die 
public."  Various  changes  were  agreed  on  in  the  way  of  moving 
old  tracks  and  laying  down  new  ones.  Among  other  particulars 
the  railroad  agreed  to  convey,  or  cause  to  be  conveyed,  certain 
lands  in  Bolton  street  and  Whitaker  street,  "preserving,  of 
course,  the  easement  of  the  said  street  railway  company  over 
said  land  for  its  railway  purposes."  In  the  last  amendment  to 
the  contract  an  extension  is  agreed  to,  "and  the  right  to  lay  down, 
construct,  maintain,  and  operate  said  railway  through  said  streets, 
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as  before  stated,  is  g^ranted,  subject  to  the  control  and  regulation 
of  the  said  mayor  and  aldermen,  the  same  as  other  lines  of  rail- 
way, as  provided  in  said  contract  of  November  4th,  1897."  It  is 
said  that  these  phrases  exempt  at  least  so  much  of  the  road  as 
they  cover,  and  that  therefore  the  tax  is  void  as  a  whole,  be- 
cause it  does  not  appear  what  proportion  of  it  is  attributable  to 
unexempted  portions. 

This  kind  of  argfument  seems  to  assume  that  the  tax  is  a  tax 
on  the  right  to  use  the  streets,  and  not  a  tax  on  the  business. 
But  a  sufficient  answer  is  that  none  of  the  expressions  quoted  im- 
port any  exemption  from  taxation  whatever,  if  it  was  within  the 
power  of  the  city  to  grant  it.  See  New  Orleans  City  &  Lake  R. 
Co.  V,  New  Orleans,  143  U.  S.  192,  36  L.  Ed.  121,  12  Sup.  Ct. 
Rep.  406.  We  are  of  opinion  that  the  plaintiff's  case  fails  on 
every  ground. 

Decree  affirmed. 


People  of  the  State  of  New  York  ex  rel.  Metropolitan 
Street  Railway  Company,  plaintiff  in  error,  v.  State  Board 
OF  Tax  Commissioners. 

(Argued  April  17,  18,  19,  1905.     Decided  May  29,  1905.) 

[25  Sup.  Ct.  Rep.  705.] 

Street  Railways — Validity  of  Special  Franchise  Tax — Contract  be- 
tween Company  and  City — Impairment  of  Obligation. — ^The  special 
franchise  tax  imposed  by  N.  Y.  Laws  1899,  chap.  712,  does  not  im- 
pair the  obligation  of  the  contracts  by  which  the  state  or  munici- 
pality granted  the  right  to  construct,  operate,  and  maintain  street 
railways  in  the  city  of  New  York  in  consideration  of  the  payment  of 
a  gross  sum  or  of  the  annual  payment  of  a  fixed  amount  or  fixed 
percentage  of  earnings,  where  such  payments  are  nowhere  declared 
to  be  in  lieu  of,  or  as  the  equivalent  or  substitute  for,  taxes. 

Same — Same — Equal  Protection  of  Laws — Due  Process  of  La^ie. — 
The  reduction,  on  account  of  annual  payments  "in  the  nature  of  a 
tax"  covered  by  existing  agreements,  which  rs  made  by  N.  Y.  Laws 
1899,  chap.  712,  from  the  amount  of  the  special  franchise  tax  pro- 
vided for  by  that  statute,  does  not  render  the  statute  invalid,  either 
as  denying  the  equal  protection  of  the  laws  to  street  railway  com- 
panies who  agreed  to  pay  a  lump  sum  for  their  franchises  or  as  de- 
priving such  companies  of  their  property  without  due  process  of  law. 

Same  —  Same  —  Same  —  Same. — ^The  exemption  of  the  subsurface 
street  railway  in  New  York  city  from  the  operation  of  the  special 
franchise  tax  authorized  by  N.  Y.  Laws  1899,  ch^p.  712,  does  not  make 
that  statute  invalid,  as  denying  the  owners  of  the  surface  street  rail- 
ways in  that  city  'the  equal  protection  of  the  laws,  or  as  depriving 
them  of  their  property  without  due  process  of  law. 

In  error  to  the  Supreme  Court  of  the  State  of  New  York  to 
review  a  judgment  sustaining  an  assessment  of  a  street  railway 
franchise,  entered  pursuant  to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which  had  reversed  a  judg;Tnent  of  the 
Appellate  Division  of  the  Supreme  Court,  for  the  Third  Depart- 
ment, which  had  in  turn  reversed  the  judgment  of  the  Supreme 
Court  entered  at  a  special  term  held  in  and  for  the  count}'^  of 
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Albany  on  a  writ  of  certiorari  to  review  the  action  of  the  state 
board  of  tax  commissioners. 

See  same  case  below  in  Appellate  Division  of  Supreme  Court, 
79  App.  Div.  183,  80  i^,  Y.  Supp.  85 ;  in  Court  of  Appeals,  174 
X.  Y.  417,  63  L.  R.  A.  884,  67  N.  E.  69. 

Statement  by  Mr.  Justice  Brewer:  On  May  26,  1899,  the 
legislature  of  New  York  passed  an  act  amendinj^  the  tax  law 
of  the  state.  X.  Y.  Laws,  1899,  chap.  712,  p.  1589.  The  first 
section  reads : 

"Section  1.  Subdivision  3  of  §  2  of  the  tax  law  is  hereby 
amended  to  read  as  follows: 

"3.  The  terms  iand,'  'real  estate,'  and  'real  property,'  as  used 
in  this  chapter,  include  the  land  itself  above  and  under  water, 
aD  building^s  and  other  articles  and  structures,  substructures  and 
superstructures,  erected  upon,  under,  or  above,  or  affixed  to  the 
same;  all  wharves  and  piers,  including^  the  value  of  the  right  to 
collect  wharfage,  cranage,  or  dockage  thereon;  all  bridges,  all 
telegraph  lines,  wires,  poles,  and  appurtenances ;  all  supports  and 
inclosures  for  electrical  conductors  and  other  appurtenances  upon, 
above,  and  under  ground ;  all  surface,  underground,  or  elevated 
railroads,  including  the  value  of  all  franchises,  rights,  or  per- 
mission to  construct,  maintain,  or  operate  the  same  in,  under, 
above,  on,  or  through  streets,  highways,  or  public  places;  all 
railroad  structures,  substructures  and  superstructures,  tracks  and 
the  iron  thereon ;  branches,  switches,  and  other  fixtures  permitted 
or  authorized  to  be  made,  laid,  or  placed  in,  upon,  above,  or 
under  any  public  or  private  road,  street,  or  ground;  all  mains, 
pipes,  and  tanks  laid  or  placed  in,  upon,  above,  or  under  any 
public  or  private  street  or  place  for  conducting  steam,  heat,  water, 
oil,  electricity,  or  any  property,  substance,  or  product  capable  of 
transportation  or  conveyance  therein  or  that  is  protected  thereby, 
including  the  value  of  all  franchises,  rights,  authority,  or  per- 
mission to  construct,  maintain,  or  operate,  in,  under,  above,  upon, 
or  through  any  streets,  highways,  or  public  places,  any  mains, 
pipes,  tanks,  conduits,  or  wires,  with  their  appurtenances,  for 
conducting  water,  steam,  heat,  light,  power,  gas,  oil,  or  other 
substance,  or  electricity  for  telegraphic,  telephonic,  or  other  pur- 
poses ;  all  trees  and  underwood  growing  upon  land,  and  all  mines, 
minerals,  quarries,  and  fossils  in  and  under  the  same,  except 
mines  belonging  to  the  state.  A  franchise,  right,  authority,  or 
permission  specified  in  this  subdivision  shall,  for  the  purpose  of 
taxation  be  known  as  a  'special  franchise.'  A  special  franchise 
shall  be  deemed  to  include  the  value  of  the  tangible  property  of 
a  person,  copartnership,  association,  or  corporation  situated  in, 
upon,  under,  or  above  any  street,  highway,  public  place,  or  public 
waters  in  connection  with  the  special  franchise.  The  tangible 
property  so  included  shall  be  taxed  as  a  part  of  the  special  fran- 
chise. No  property  of  a  municipal  corporation  shall  be  subject 
to  a  special  franchise  tax." 

The  portions  in  italics  are  the  new  matter  introduced  by  the 
amendment.  Other  sections  were  added  to  the  tax  law,  of  which 
§  46  is  as  follows : 
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"§  46.  Deduction  from  special  franchise  tax  for  local  pur- 
poses, — If,  when  the  tax  assessed  on  any  special  franchise  is  due 
and  payable  under  the  provisions  of  law  applicable  to  the  cit>% 
town,  or  village  in  which  the  tangible  property  is  located,  it  shall 
appear  that  the  person,  copartnership,  association,  or  corporation 
affected  has  paid  to  such  city,  town,  or  village  for  its  exclusive 
use  within  the  next  preceding  year,  under  any  agreement  there- 
for, or  under  any  statute  requiring  the  same,  any  sum  based  upon 
a  percentage  of  gross  earnings,  or  any  other  income,  or  any 
license  fee,  or  any  sum  of  money  on  account  of  such  special 
franchise,  granted  to  or  possessed  by  such  person,  copartnership, 
association,  or  corporation,  which  payment  was  in  the  nature  of  a 
tax,  all  amounts  so  paid  for  the  exclusive  use  of  such  city,  town, 
or  village,  except  money  paid  or  expended  for  paving  or  repair- 
ing of  pavement  of  any  street,  highway,  or  public  place,  shall  be 
deducted  from  any  tax  based  on  the  assessment  made  by  the  state 
board  of  tax  commissioners  for  city,  town,  or  village  purposes, 
but  not  otherwise;  and  the  remainder  shall  be  the  tax  on  such 
special  franchise  payable  for  city,  town,  or  village  purposes.  The 
chamberlain  or  treasurer  of  a  city,  the  treasurer  of  a  village, 
the  supervisor  of  a  town,  or  other  officer  to  whom  any  sum  is 
paid  for  which  a  person,  copartnership,  association,  or  corpora- 
tion is  entitled  to  credit  as  provided  in  this  section,  shall,  not  less 
than  five  nor  more  than  twenty  days  before  a  tax  on  a  special 
franchise  is  payable,  make  and  deliver  to  the  collector  or  receiver 
of  taxes  or  other  officer  authorized  to  receive  taxes  for  such  city, 
town,  or  village,  his  certificate  showing  the  several  amounts  which 
have  been  paid  during  the  year  ending  on  the  day  of  the  date  of 
the  certificate.  On  the  receipt  of  such  certificate  the  collector, 
receiver,  or  other  officer  shall  immediately  credit  on  the  tax  roll 
to  the  person,  copartnership,  association,  or  corporation  affected 
the  amount  stated  in  such  certificate,  on  any  tax  levied  against 
any  person,  copartnership,  association,  or  corporation  on  an  as- 
sessment of  a  special  franchise  for  city,  town,  or  village  purposes 
only,  but  no  credit  shall  be  given  on  account  of  such  payment  or 
certificate  in  any  other  year,  nor  for  a  greater  sum  than  the 
amount  of  the  special  franchise  tax  for  city,  town,  or  village 
purposes,  for  the  current  year;  and  he  shall  collect  and  receive 
the  balance,  if  any,  of  such  tax,  as  required  by  law." 

Other  sections  provide  the  machinery  for  assessment.  This 
assessment  was  to  be  made  by  the  state  board  of  tax  commis- 
sioners, and  one  section  authorized  certiorari  to  review  their 
proceedings. 

Under  this  law  an  assessment  was  made  of  the  franchises  be- 
longing to  the  plaintiff  in  error,  a  corporation  created  by  the 
consolidation  of  several  corporations,  having  franchises  for  the 
m.aintenance  and  operation  of  street  railroads  in  the  city  of  Xew 
York.  A  certiorari  to  review  this  assessment  was  finally  decided 
bv  the  court  of  appeals  of  the  state,  which,  on  April  28,  1903 
(174  N.  Y.  417,  63  L.  R.  A.  884,  67  N.  E.  69),  sustained  the 
assessment,  and  remanded  the  case  to  the  special  term  of  the 
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supreme  court,  by  which  court  a  final  judgment  was  entered, 
June  22,  1903.  Thereupon  this  writ  of  error  was  sued  out. 
Plaintiff  in  error  makes  three  assignments  of  error : 

**I.  Error  in  declining^  to  hold  that  the  act  of  the  leg^islature  of 
the  state  of  New  York,  approved  May  26th,  1899  (chap.  712, 
Laws  1899),  entitled  'An  Act  to  Amend  the  Tax  Law  in  Relation 
to  the  Taxation  of  Public  Franchises  as  Real  Property,*  in  so 
far  as  it  authorizes  the  assessment  imposed  by  the  state  board  of 
tax  commissioners  on  March  20,  1900,  upon  the  franchises  of  the 
(plaintiff  in  error]  relator  above  named,  deprives  said  relator  of 
its  property  without  due  process  of  law,  in  contravention  of  the 
14th  Amendment  of  the  Constitution  of  the  United  States. 

"II.  Error  in  declining  to  hold  that  said  legislative  enactment, 
in  so  far  as  it  authorizes  the  said  assessment  denies  to  said  re- 
lator the  equal  protection  of  the  laws,  in  contravention  of  the  14th 
Amendment  to  the  Constitution  of  the  United  States. 

"III.  Error  in  declining  to  hold  that  said  legislative  enactment, 
in  so  far  as  it  authorizes  the  said  assessment,  impairs  the  obliga- 
tions of  contracts,  in  contravention  of  §  10,  article  1,  of  the 
Constitution  of  the  United  States." 

Prior  to  1874  the  legislature  of  New  York  made  direct  grants 
of  franchises,  rights,  or  privileges  to  use  the  streets  of  the  city  of 
New  York.  In  that  year  the  following  amendment  to  the  Con- 
stitution was  adopted  (Constitution  1846,  as  amended,  art.  3, 
§18): 

"The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases :     *     *     * 

''Granting  to  any  corporation,  association,  or  individual  the 
ri^ht  to  lay  down  railroad  tracks.     *     *     * 

"But  no  law  shall  authorize  the  construction  or  operation  of  a 
street  railroad  except  upon  the  condition  that  the  consent  of  the 
owners  of  one  half  in  value  of  the  property  bounded  on,  and  the 
consent  also  of  the  local  authorities  having  the  control  of  that 
portion  of  the  street  or  highway  upon  which  it  is  proposed  to 
construct  or  operate  such  railroad,  be  first  obtained,  or,  in  case 
the  consent  of  such  property  owners  cannot  be  obtained,  the 
general  term  of  the  supreme  court,  in  the  district  in  which  it  is 
proposed  to  be  constructed,  may,  upon  application,  appoint  three 
commissioners,  who  shall  determine,  after  a  hearing  of  all  parties 
interested,  whether  such  railroad  ought  to  be  constructed  or 
operated,  and  their  determination,  confirmed  by  the  court,  may 
be  taken  in  lieu  of  the  consent  of  the  property  owners." 

In  1884  an  act  was  passed  (Laws  1884,  chap.  252,  p.  309) 
giving  to  the  local  authorities  power  to  grant  franchises  for 
street  railroads.    This  act  provided: 

'*Sec.  7.  The  local  authorities  of  any  incorporated  city  or 
village  to  whom  application,  under  the  provisions  of  this  act,  may 
be  made  for  consent  to  the  construction,  maintenance,  use,  opera- 
tion, or  extension  of  a  street  surface  railrq^d  upon  any  street, 
road,  avenue,  or  highway,  may,  at  their  option,  provide  for  the 
sale  of  and  sell  at  public  auction  the  franchise,  subject  to  all  the 
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provisions  of  this  act,  to  so  construct,  maintain,  use,  operate,  or 
extend  such  street  surface  railway.     *     *     * 

"Sec.  8.  Every  corporation  incorporated  under,  or  constructing 
or  operating;  a  railroad  constructed  or  extended  under,  the  provi- 
sions of  this  act,  within  the  cities  of  the  state  havinja:  a  population 
of  two  hundred  and  fifty  thousand  or  more,  as  aforesaid,  shall, 
for  and  during;  the  first  five  years  after  the  commencement  of  the 
operation  of  any  portion  of  its  railroad,  annually,  on  the  1st  day 
of  November,  pay  into  the  treasury  oJE  said  respective  cities    in 
which  its  road  is  located  to  the  credit  of  the  sinking;  fund  thereof, 
3  per  cent,  of  its  g;ross  receipts  for  and  during  the  year  ending;' 
the  next  preceding  30th  day  of  September,  and  after  the  expira- 
tion of  said  five  years  make  a  like  annual  payment  into    the 
treasury  of  said  respective  cities  for  the  credit  of  said  sinking 
funds  of  5  per  cent,  instead  of  3  per  cent,  of  said  g;ross  receipts  : 
Provided,  however,  That  every   corporation  now   existing;  and 
operating;  a  street-surface  railroad  which  shall  extend  its  tracks 
Of  construct  branches  therefrom,  and  operate  such  extensions  or 
branches  under  the  provisions  of  this  act,  or  the  corporation 
operating;  such  branches  or  extensions,  shall  pay  such  percentagfes 
as  aforesaid  only  upon  such  portions  of  its  g;ross  receipts  as  shall 
bear  the  same  proportion  to  the  whole  value  thereof  as  the  lengfth 
of  such  extension  and  branches  shall  bear  to  the  entire  leng;th  of 
its  tracks." 

"Sec.  4.  The  consent  of  the  local  authorities  shall,  in  all  cases, 
be  applied  for  in  writing;,  and  when  g;ranted  shall  be  upon  the 
express  condition  that  the  provisions  of  this  act  pertinent  thereto 
shall  be  complied  with,  and  shall  be  filed  in  the  office  of  the  county 
clerk  of  the  county  in  which  said  railroad  is  located." 

In  1886  an  act  amending;  a  prior  act  of  the  same  year  was 
passed  (Laws  1886,  chap.  642,  p.  919),  which  contained  the  fol- 
lowing; terms: 

"Sec.  1.  The  local  authorities  of  any  incorporated  city  or  vil- 
lag;e,  to  whom  application  may  be  made  for  consent  to  the  con- 
struction, maintenance,  use,  operation,  or  extension  of  a  street 
railroad,  or  a  railroad  or  railway  for  the  transportation  of  passen- 
g;ers,  mails,  or  freig;ht,  over,  upon,  under,  or  throug;h  atiy  of  the 
streets,  roads,  avenues,  parks,  or  public  places  in  such  city  or 
villag;e,  must  provide,  as  a  condition  of  the  said  consent  to  the  use 
of  said  street,  road,  avenue,  park,  or  public  place,  that  tlie  rig;ht, 
franchise,  and  privileg;e  of  using;  the  said  street,  road,  avenue, 
park,  or  public  place  shall  be  sold  at  public  auction  to  the  bidder 
who  will  ag;ree  to  g;ive  the  larg;est  percentag;e  per  annum  of  the 
g;ross  receipts  of  said  company  or  corporation,  with  adequate 
security,  as  hereinafter  provided,  for  the  fulfilment  of  said  ag;ree- 
ment,  and  for  the  commencement  and  completion  of  such  road 
according;  to  the  plan  or  plans,  and  on  the  route  or  routes,  fixed 
for  its  construction,  within  the  time  or  times  hereinafter  desig;- 
nated  and  prescribed  therefor;  but  this  ag;reement  shall  not  re- 
lease any  such  road  from  the  percentag;es  required  to  be  paid  by 
chapter  252  of  the  Laws  of   1884.     The  legislature  expressly 
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reserves  the  rig^ht  to  reflate  and  reduce  the  rate  of  fare  on  such 
railroad  or  railway.     *     *     * 

'*.\nd  in  the  event  of  the  failure  or  refusal  of  the  party  or  cor- 
poration operating^  or  usin^  the  railroad  to  be  constructed  as 
aforesaid,  to  pay  the  rental  or  percentage  of  j^ross  earnings 
agreed  upon,  then,  upon  notice  to  the  said  party  or  corporation, — 
of  not  less  than  sixty  days, — ^the  said  consent  and  right  to  operate 
such  railroad  may  be  declared  to  be  forfeited,  and  the  same  may 
bf  resold  to  the  highest  bidder  in  the  manner  above  provided." 

The  special  acts  passed  before  the  amendment  of  1874,  which 
are  claimed  to  constitute  contracts,  the  obligations  of  which  are 
impaired  by  this  tax  legislation,  are  found,  first,  in  chap.  625 
of  the  Laws  of  1868,  which  granted  to  certain  persons  the  right 
to  construct,  maintain,  and  operate  and  use  a  street  railroad,  with 
a  provision  that  "the  said  persons,  or  their  assigns,  shall  pay  to 
the  sinking  fund  commissioners  of  the  city  of  New  York  the  sum 
of  $1,000  per  annum,  to  be  applied  by  them  in  the  same  manner 
as  moneys  received  on  account  of  rentals  and  leases ;"  second,  in 
chap.  19  of  the  Laws  of  1871,  which,  granting  the  privilege  of 
occupying  certain  streets  with  street  railroad  tracks,  provided 
that  the  company  should  "make  compensation  to  the  mayor,  alder- 
men, and  commonalty  of  the  said  city  of  New  York  for  the  value 
of  the  rights  and  privileges  herein  granted  or  authorized,"  and 
also  prescribed  the  mode  of  ascertaining  that  compensation  by 
tfiree  commissioners,  whose  decision  should  be  final  and  conclu- 
sive as  to  the  company  and  the  mayor,  aldermen,  and  commonalty 
of  said  cit>';  adding  "the  amount  so  fixed  and  determined  shall  be 
paid  to  the  commissioners  of  the  sinking  fund  of  said  city,  by  the 
said  company,  within  thirty  days  after  the  same  becomes  payable, 
according  to  the  decision  aforesaid,  and  applied  to  the  reduction 
of  the  debt  of  said  city ;"  third,  in  chap.  508  of  the  Laws  of  1874, 
which  granted  the  right  to  "construct,  operate,  maintain,  and  use 
railways"  in  certain  streets  in  the  city  of  New  York,  and  provided 
that  "the  said  persons,  or  their  assigns,  shall  annually,  on  the 
first  day  of  November,  pay  into  the  treasury  of  the  city  of  New 
York  1  per  cent,  of  the  gross  receipts  of  the  road  herein  provided 
for,  the  amount  of  which  gross  receipts  shall  be  determined  by  the 
sworn  statement  of  the  president  and  treasurer  of  said  railway, 
but  subject  to  the  inspection  of  its  books  by  the  comptroller  of 
the  city  of  New  York." 

Subsequent  to  the  law  of  1884,  above  referred  to,  fifteen  other 
franchises  now  belonging  to  the  relator  were  granted  by  the 
common  council  of  the  city  of  New  York.  Most  of  them  pro- 
vided for  annual  payment  to  the  city  of  New  York  of  either  a 
fixed  amount  or  a  fixed  percentage,  varying  from  2  to  8  per 
cent  of  the  gross  earnings. 

Messrs,  William  D.  Guthrie  and  Blihu  Root,  for  plaintiff  in 
error. 

Messrs.  Julius  M.  Mayer  and  Louis  Marshall,  for  defendant  in 
error. 
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Mr.  Justice  Brewer  delivered  the  opinion  of  the  court:  The 
decision  of  the  court  of  appeals  settles  that  there  is  nothing:  in  the 
law  or  the  proceedings  in  this  case  in  conflict  with  the  Constitu- 
tion of  that  state.  It  is  not  contended  by  the  plaintiff  in  error 
that  there  is  any  constitutional  objection  to  the  taxation  of  fran- 
chises. The  rig^ht  to  subject  them  to  a  share  in  the  burden  of 
supporting:  the  g^overnment  is  conceded. 

The  main  contention  is  that  this  tax  legislation  impairs  the 
obligation  of  contracts.  It  must  be  borne  in  mind  that  presump- 
tively all  property  within  the  territorial  limits  of  a  state  is  subject 
to  its  taxing  power.  Whoever  insists  that  any  particular  prop- 
erty is  not  subject  has  the  burden  of  proof,  and  must  make  it 
entirely  clear  that,  by  contract  or  otherwise,  the  property  is  be- 
yond its  reach.  In  Providence  Bank  v.  Billings,  4  Pet.  514,  7 
L.  Ed.  939,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said  (p.  561,  L.  Ed.  p.  955)  : 

"That  the  taxing  power  is  of  vital  importance,  that  it  is  essen- 
tial to  the  existence  of  government,  are  truths  which  it  cannot  be 
necessary  to  reaffirm.  They  are  acknowledged  and  asserted  b\ 
all.  It  would  seem  that  the  relinquishment  of  such  a  power  is 
never  to  be  assumed.  We  will  not  say  that  a  state  may  not 
relinquish  it,  that  a  consideration  sufficiently  valuable  to  induce 
a  partial  release  of  it  may  not  exist ;  but,  as  tfie  whole  community 
i>  interested  in  retaining  it  undiminished,  that  community  has  a 
right  to  insist  that  its  abandonment  ought  not  to  be  presumed  in 
a  case  in  which  the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear." 

In^Vicksburg,  S.  &  P.  R.  Co.  v.  Dennis,  116  U.  S.  665,  29  L. 
Ed.  770,  6  Sup.  Ct.  Rep.  625,  Mr.  Justice  Gray  cited  many  au- 
thorities, quoting  the  different  phraseology'  in  which,  by  the 
several  writers  of  the  opinions,  the  same  rule  was  announced.  In 
Wells  V.  Savannah,  181  U.  S.  531,  45  L.  Ed.  986,  21  Sup.  Ct 
Rep.  697,  the  law  was  thus  stated  by  Mr.  Justice  Peckham  (p, 
539,  L.  Ed.  p.  991,  Sup.  Ct.  Rep.  p.  700) : 

**The  payment  of  taxes  on  account  of  property  otherwise  liable 
to  taxation  can  only  be  avoided  by  clear  proof  of  a  valid  contract 
of  exemption  from  such  payment;  and  the  validity  of  such  con- 
tract presupposes  a  good  consideration  therefor.  If  the  property 
be,  in  its  nature,  taxable,  the  contract  exempting  it  from  taxation 
must,  as  we  have  said,  be  clearly  proved.  It  will  not  be  inferred 
from  facts  which  do  not  lead  irresistibly  and  necessarily  to  the 
existence  of  the  contract.  The  facts  proved  must  show  either  a 
contract  expressed  in  terms,  or  else  it  must  be  implied  from  facts 
which  leave  no  room  for  doubt  that  such  was  the  intention  of 
the  parties,  and  that  a  valid  consideration  existed  for  the  contract. 
If  there  be  any  doubt  on  these  matters,  the  contract  has  not  been 
proven,  and  the  exemption  does  not  exist." 

In  Chicago  Theological  Seminary  v,  Illinois,  188  U.  S.  662, 
47  L.  Ed.  641,  23  Sup.  Ct.  Rep.  386,  the  same  Justice  declared 
(p.  672,  L.  Ed.  p.  648,  Sup.  Ct.  Rep.  p.  387)  : 
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**The  rule  is  that,  in  claims  for  exemption  from  taxation  under 
le^slatjve  authority,  the  exemption  must  be  plainly  and  unmis- 
tekably  gpranted ;  it  cannot  exist  by  implication  only ;  a  doubt  is  ' 
fatal  to  the  claim." 

See  also  Erie  R.  Co.  v,  Pennslyvania,  21  Wall.  492,  22  L.  Ed. 
595 ;  Wilmin^on  &  W.  R.  Co.  v.  Alsbrook,  146  U.  S.  279,  36  L. 
Ed.  972,  13  Sup.  Ct.  Rep.  72 ;  Ford  v.  Delta  &  P.  Land  Co., 
I^  U.  S.  662,  41  L.  Ed.  590,  17  Sup.  Ct.  Rep.  230. 

This  rule  fs  akin  to,  if  not  part  of,  the  broad  proposition,  now 
nniversally  accepted,  that  in  grants  from  the  public  nothing 
passes  bv  implication.  As  said  by  Mr.  Chief  Justice  Tanev,  in 
Charles  River  Bridge  v.  Warren  Bridge,  1 1  Pet.  420,  549,  9  L. 
Ed.  773,  824  : 

"The  inquiry,  then,  is,  Does  the  charter  contain  such  a  contract 
on  the  part  of  the  state?  Is  there  any  such  stipulation  to  be 
found  in  that  instrument?  It  must  be  admitted  on  all  hands 
that  there  is  none, — no  words  that  even  relate  to  another  bridge, 
or  to  the  diminution  of  their  tolls,  or  to  the  line  of  travel.  If  a 
contract  on  that  subject  can  be  gathered  from  the  charter,  it 
must  be  by  implication,  and  cannot  be  found  in  the  words  used. 
Can  such  an  agreement  be  implied?  The  rule  of  construction 
before  stated  is  an  answer  to  the  question.  In  charters  of  this 
description  no  rights  are  taken  from  the  public  or  given  to  the 
corporation  beyond  those  which  the  words  of  the  charter,  bv 
their  natural  and  proper  construction,  purport  to  convey.  There 
are  no  words  which  import  such  a  contract  as  the  plaintiffs  in 
error  contend  for,  and  none  can  be  implied." 

Applying  these  well-established  rules  to  the  several  contracts, 
it  will  be  perceived  that  there  was  no  express  relinquishment  of 
the  right  of  taxation.  The  plaintiff  in  error  must  rely  upon  some 
implication,  and  not  upon  any  direct  stipulation.  In  each  contract 
there  was  a  grant  of  privileges,  but  the  grant  was  specifically  of 
privileges  in  respect  to  the  construction,  operation  and  mainte- 
nance of  a  street  railroad.  These  were  all  that,  in  terms,  were 
^ranfed.  As  consideration  for  this  grant  the  grantees  were  to 
pay  something,  and  such  payment  is  nowhere  said  to  be  in  lieu 
of  or  as  an  equivalent  or  substitute  for  taxes.  All  that  can  be 
extracted  from  the  language  used  was  a  grant  of  privileges  and 
a  pa>Tnent  therefor.  Other  words  must  be  written  into  the  con- 
tract before  there  can  be  found  any  relinquishment  of  the  power 
ot  taxation. 

In  the  well-considered  opinion  of  the  court  of  appeals  in  this 
case  it  was  stated  by  Mr.  Justice  Vann : 

"The  franchises  are  grants  which  usually  contain  contracts, 
executed  by  the  municipality,  but  executory  as  to  the  owner. 
They  contain  various  conditions  and  stipulations  to  be  observed 
^y  the  holders  of  the  privilege,  such  as  payment  of  a  license  fee, 
of  a  ^ross  sum  down,  of  a  specific  sum  each  year,  or  a  certain 
percentage  of  receipts,  as  a  consideration,  or  *in  full  satisfaction 
5or  the  use  of  the  streets.'  There  is  no  provision  that  the  special 
franchise,  or  the  property  created  by  the  grant,  shall  be  exempt 
^tom  taxation.     *     *    *^ 
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"The  condition  upon  which  a  franchise  is  granted  is  the  pur- 
chase price  of  the  grant,  the  payment  of  which  in  money,  or  b^' 
agreement  to  bear  some  burden,  brought  the  property  into  exist- 
ence, which  thereupon  became  taxable  at  the  will  of  the  legisla- 
ture, the  same  as  land  granted  or  leased  by  the  state.    There  is 
no  implied  covenant  that  property  sold  by  the  state  cannot   be 
taxed  by  the  state,  which  can  even  tax  its  own  bonds,  given   to 
borrow  money  for  its  own  use,  unless  they  contain  an  express 
stipulation  of  exemption.    The  rule  of  strict  construction  applies 
to  state  grants,  and  unless  there  is  an  express  stipulation  not  to 
tax,  the  right  is  reserved  as  an  attribute  of  sovereignty.    Special 
franchises  were  not  taxed  until,  by  the  act  of  1899,  amending  the 
tax  law,  they  were  added  to  the  other  taxable  property  of  the 
state.    This  is  all  that  the  statute  does,  so  far  as  the  question  now 
under   consideration   is   concerned.     No  part   of    the  grant    is 
changed,    no    stipulation    altered,    no    payment    increased,    and 
nothing  exacted  from  the  owner  of    the  franchise  that  is  not 
exacted  from  the  owners  of  property  generally.     No  blow    is 
struck  at  the  franchise,  as  such,  for  it  remains  with  every  rig'ht 
conferred  in  full  force;  but,  as  it  is  property,  it  is  required   to 
contribute  its  ratable  share,  dependent  only  upon  value,  tow^ard 
tlie  support  of  government." 

It  would  not  be  doubted  that,  if  a  grant  was  of  specific  tangible 
property,  like  a  tract  of  land,  and  the  payment  therefor  was  a 
gross  sum,  no  implication  of  an  exemption  from  taxation  would 
arise.  Whether  the  amount  paid  was  large  or  small,  greater  or 
less  than  the  real  value,  if  the  payment  was  distinctly  the  con- 
sideration of  a  grant,  that  which  was  granted  would  pass  into  the 
bulk  of  private  property,  and,  like  all  other  such  property,  be 
subject  to  taxation.  Nor  would  this  result  be  altered  by  the  fact 
that  the  payment  for  the  thing  granted  was  to  be  made  annuall3' 
instead  of  by  a  single  sum  in  gross.  If  it  was  real  estate  it  would 
be  equivalent  to  the  conveyance  of  the  tract  subject  to  ground 
rent,  and  the  grantee  taking  the  title  would  hold  it  liable  to  taxa- 
tion upon  its  value.  If  this  be  true  in  reference  to  a  grant  of 
tangible  property,  it  is  equally  true  in  respect  to  a  grant  of  a 
franchise,  for  a  franchise,  though  intangible,  is  none  the  less 
property,  and  oftentimes  property  of  great  value.  Indeed,  grow- 
ing out  of  the  conditions  of  modern  business,  a  large  proportion 
of  valuable  property  is  to  be  found  in  intangible  things  like  fran- 
chises. We  had  occasion  to  review  this  subject  in  Adams  Exp. 
Co.  V,  Ohio,  166  U.  S.  185,  41  L.  Ed.  965,  17  Sup.  Ct.  Rep.  604, 
where  we  said  (p.  218,  219,  L.  Ed.  pp.  976,-  977,  Sup.  Ct.  Rep. 
p.  605) : 

"In  the  complex  civilization  of  to-day  a  large  portion  of  the 
wealth  of  a  community  consists  in  intangible  property,  and  there 
is  nothing  in  the  nature  of  things  or  in  the  limitations  of  the 
Federal  Constitution  which  restrains  a  state  from  taxing  at  its 
real  value  such  intangible  property.  *  *  *  j^  matters  not  in 
what  this  intangible  property  consists, — whether  privileges,  cor- 
porate franchises,  contracts,  or  obligations.    It  is  enough  that  it 
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is  propert>%  which,  though  intangible,  exists,  which  has  value, 
produces  income,  and  passes  current  in  the  markets  of  the  world. 
To  ig:nore  this  intang^ible  property,  or  to  hold  that  it  is  not  subject 
t")  taxation  at  its  accepted  value,  is  to  eliminate  from  the  reach  of 
the  taxing  power  a  lar^e  portion  of  the  wealth  of  the  countrv." 

In  State  Railroad  Tax  Cases,  92  U.  S.  575,  603,  23  L.  Ed.  663, 
^.  is  this  language  by  Mr.  Justice  Miller,  speaking  for  the 
court: 

"That  the  franchise,  capital  stock,  business,  and  profits  of  all 
corporations  are  liable  to  taxation  in  the  place  where  they  do 
business,  and  by  the  state  which  creates  them,  admits  of  no  dis- 
pute at  this  day.  'Nothing  can  be  more  certain  in  legal  de- 
cisions,' says  this  court  in  Society  for  Savings  v.  Coite,  6  Wall. 
607,  18  L.  Ed.  903,  'than  that  the  privileges  and  franchises  of  a 
private  corporation,  and  all  trades  and  avocations  by  which  the 
citizens  acquire  a  livelihood,  may  be  taxed  by  a  state  for  the 
support  of  a  state  government.  State  Freight  Tax  Case  ( Phila- 
delphia &  R.  R.  Co.  V.  Pennsylvania),  15  Wall.  232,  21  L.  Ed. 
146;  State  Tax  on  Gross  Receipts  (Philadelphia  &  R.  R.  Co.  v, 
Philadelphia),  15  Wall.  284,  21  L.  Ed.  164." 

It  is  urged  that  when  the  public  grants  a  privilege  on  condition 
of  the  payment  of  an  annual  sum  the  contract  implies  that  the 
public  shall  exact  no  larger  amount  for  that  privilege,  that  to 
impose  a  tax  is  simply  increasing  the  price  which  the  grantee  is 
called  upon  to  pay  for  the  privilege,  and  Gordon  v.  Appeal  Tax 
Court,  3  How.  133,  11  L.  Ed.  529,  is  relied  upon  as  authority. 
Ir  is  true,  in  the  opinion  of  the  court,  announced  by  Mr.  Justice 
WavTie,  is  this  language  (p.  145,  L.  Ed.  p.  535)  : 

"Such  a  contract  is  a  limitation  upon  the  taxing  power  of  the 
le^slature  making  it,  and  upon  succeeding  legislatures,  to  impose 
any  further  tax  upon  the  franchise.  But  why,  when  bought,  as  it 
becomes  property,  may  it  not  be  taxed  as  land  is  taxed  which  has 
been  bought  from  the  state  ?  was  repeatedly  asked  in  the  course 
of  the  argument.  The  reason  is,  that  everyone  buys  land,  sub- 
ject, in  his  own  apprehension,  to  the  great  law  of  necessity,  that 
we  must  contribute  from  it  and  all  of  our  property  something  to 
maintain  the  state.  But  a  franchise  for  banking,  when  bought, 
the  price  is  paid  for  the  use  of  the  privilege  whilst  it  lasts,  and 
any  tax  upon  it  would  substantially  be  an  addition  to  the  price." 

But  there  was  in  that  case  an  express  exemption  from  taxation, 
in  these  words : 

"'And  be  it  enacted,  that,  upon  any  of  the  aforesaid  banks 
accepting  and  complying  with  the  terms  and  conditions  of  this 
act,  the  faith  of  the  state  is  hereby  pledged  not  to  impose  any 
further  tax  or  burden  upon  them  during  the  continuance  of  their 
charters  under  this  act.' " 

There  being  thus  an  express  stipulation  on  the  part  of  a  state 
not  to  impose  any  further  tax  or  burden,  the  question  decided  was 
really  the  extent  of  the  exemption,  and  it  was  held  to  apply  not 
merely  to  the  franchise,  but  to  the  property  of  the  bank.  The 
statements  of  Mr.  Justice  Wayne  were  only  by  way  of  argument 
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to  support  the  conclusion  that  the  exemption  went  beyond  the 
franchise  alone.  Furthermore,  that  case  has  been  repeatedly 
qualified  and  limited  by  subsequent  decisions.  In  New  Orleans 
City  &  Lake  R.  Co.  v.  New  Orleans,  143  U.  S.  192,  36  L.  Ed.  121, 
12  Sup.  Ct.  Rep.  406,  Mr.  Justice  Gray,  speaking  for  the  court, 
said  (p.  195,  L.  Ed.  p.  122,  Sup.  Ct.  Rep.  p.  406) : 

"Exemption  from  taxation  is  never  to  be  presumed.    The  leg- 
islature itself  cannot  be  held  to  have  intended  to  surrender  the 
taxings  power,  unless  its  intention  to  do  so  has  been  declared  in 
clear  and  unmistakable  words.     Vicksburg,  S.  &  P.  R.   Co.  7'. 
Dennis,  116  U.  S.  665,  29  L.  Ed.  770,  6  Sup.  Ct.  Rep.  625,  and 
cases  cited.     Assuming,  without  deciding,  that  the  city  of  New 
Orleans  was  authorized  to  exempt  the  New  Orleans  City  Railroad 
Company  from  taxation  under  general  laws  of  the  state,   the 
contract  between  them  affords  no  evidence  of  an  intention  to  do 
so.    The  franchise  to  build  and  run  a  street  railway  was  as  much 
subject  to  taxation  as  any  other  property.    In  Gordon  v.  Appeal 
Tax  Court,  3  How.  133,  11  L.  Ed.  529,  upon  which  the  plaintiff 
in  error  much  relied,  the  only  point  decided  was  that  an  act  of 
the  legislature  continuing  the  charter  of  a  bank,  upon  condition 
that  the  corporation  should  pay  certain  sums  annually  for  pubh'c 
purposes,  and  declaring  that,  upon  its  accepting  and  complying 
with  the  provisions  of  the  act,  the  faith  of  the  state  was  pledged 
not  to  impose  any  further  tax  or  burden  upon  the  corporation 
during  the  continuance  of  the  charter,  exempted  the  stockholders 
from  taxation  on  their  stock;  and  so  much  of  the  opinion  as 
might,  taken  by  itself,  seem  to  support  this  writ  of  error,  has 
been  often  explained  or  disapproved.     Piqua  Branch  of   State 
Bank  v,  Knoop,  16  How.  369,  386,  401,  402,  14  L.  Ed.  977,  984. 
990,  991 ;  New  York  v.  Tax  &  A.  Comrs.  4  Wall.  244,  259,  18  L. 
Ed.  344,  350;  Jefferson  Branch  Bank  v.  Skelly,  1   Black,  436. 
446,  17  L.  Ed.  173,  178;  Farrington  x\  Tennessee,  95  U.  S.  679. 
690,  694,  24  L.  Ed.  558,  561,  562;  Stone  %\  Farmers*  Loan  & 
Trust  Co.,  116  U.  S.  307,  328,  29  L.  Ed.  636,  643,  6  Sup.  Ct. 
Rep.  334,  388,  1191.     The  case  at  bar  cannot  be  distinguished 
from  that  of  Memphis  Gaslight  Co.  v.  Taxing  Dist.,  in  which 
this  court  upheld  a  license  tax  upon  a  corporation  which   had 
acquired  by  its  charter  the  privilege  of  erecting  gas  works  and 
making  and  selling  gas  for  fifty  years;  and,  speaking  by  Mr. 
Justice  Miller,  said :    *The  argument  of  counsel  is  that  if  no  ex- 
press contract  against  taxation  can  be  found  her^  it  must  be 
implied,  because  to  permit  the  state  to  tax  this  company  by  a 
license  tax  for  the  privilege  granted  by  its  charter  is  to  destroy 
that  privilege..    But  the  answer  is  that  the  company  took  their 
charter  subject  to  the  same  right  of  taxation  in  the  state  that 
applies  to  all  other  privileges  and  to  all  other  property.    If  they 
wished  or  intended  to  have  an  exemption  of  any  kind   from 
taxation,  or  felt  that  it  was  necessary  to  the  profitable  working  of 
their  business,  they  should  have  required  a  provision   to  that 
effect  in  their  charter.     The  Constitution  of  the  United  States 
does  not  profess  in  all  cases  to  protect  property  from  unjust  and 
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oppressive  taxation  bv  the  states.  That  is  left  to  the  state  Con- 
stitutions and  state  laws/  109  U.  S.  398,  400,  27  L.  Ed.  976, 
977,  3  Sup.  Ct.  Rep.  205.  206.'' 

Murray  v.  Charleston,  96  U.  S.  432,  24  L.  Ed.  760,  is  not  in 
point  The  city  of  Charleston,  having  issued  bonds,  subsequently 
passed  an  ordinance  assessing  a  tax  upon  all  real  and  personal 
property  in  the  city,  and  directed  the  treasurer  to  retain  out  of  the 
interest  due  on  those  bonds  the  amount  of  the  tax.  Murray  was 
a  resident  of  Germany,  and  resisted  the  reduction  of  interest,  and 
it  was  held  that  the  citv  could  not,  bv  wav  of  a  tax,  reduce  the 
amount  of  the  interest  which  it  had  promised  to  pay  to  this  non- 
resident holder,  the  court  sayinj?  in  its  opinion  (p.  440,  L.  Ed.  p. 
761 ) :  "A  nonresident  creditor  cannot  be  said  to  be,  in  virtue  of 
a  debt  due  to  him.  a  holder  of  property  within  the  city ;  and  the 
city  council  was  authorized  to  make  assessments  only  upon  the 
inhabitants  of  Charleston,  or  those  holding^  taxable  property 
within  the  same." 

Chicago  V.  Sheldon,  9  Wall.  SO,  19  L.  Ed.  594,  is  also  not  in 
point.  An  ordinance  was  passed  by  the  city  council  of  Chicago 
prescribing  the  amount  of  work  which  a  street  railway  company 
must  do  in  the  gjadin^,  paving,  etc.,  of  the  streets  on  which  its 
railway  was  authorized  to  be  constructed.  The  company,  having^ 
accepted,  complied  with  the  terms  of  this  ordinance,  the  city  at- 
tempted by  assessments  for  special  improvements  to  compel  the 
railway  company  to  pay  for  further  work  of  the  nature  required 
by  the  ori^nal  ordinance,  and  it  was  held  that  the  obligations 
assumed  by  the  railway  company  in  respect  to  street  improve- 
ments, as  provided  by  the  ordinance,  could  not  be  increased  by 
special  assessments  for  further  improvements.  But  this  involved 
no  question  of  liability  to  general  taxation,  and  only  held  void 
the  effort  of  the  city,  under  the  guise  of  special  assessments,  to 
increase  the  obligations  specifically  assumed  by  the  railway  com- 
pany under  the  original  ordinance. 

In  New  Jersey  v.  Yard.  95  U.  S.  104.  24  L.  Ed.  352,  there  was 
a  contract  that  a  certain  tax  should  "be  in  lieu  and  satisfaction 
of  all  other  taxation  or  imposition  whatsoever,  by  or  under  the 
authority  of  this  state,  or  any  law  thereof,"  and  the  decision 
simply  upheld  that  exemption  specifically  contracted  for. 

It  is  further  contended  that  there  has  been  a  recognition  and 
practical  construction  in  respect  to  the  grants  of  these  fran- 
chises, and  on  these  grounds:  First,  no  attempt  has  been  mjide 
to  legislate  in  respect  to  their  taxation  until  1899,  although  some 
of  them  had  been  in  existence  for  many  years ;  second,  Governor 
Cleveland,  in  one  of  his  messages,  called  the  amount  required 
to  be  paid  by  the  contract  a  tax,  and  Governor  Roosevelt  also 
spoke  of  existing  "taxes ;"  third,  §  46  of  the  legislation  authoriz- 
mg  the  tax  upon  these  franchises  provided  that  "any  sum  based 
upon  a  percentage  of  gross  earnings,  or  any  other  income,  or 
any  license  fee,  or  any  sum  of  money  on  account  of  such  special 
franchise,  granted  to  or  possessed  by  such  person,  copartnership, 
association,  or  corporation,  which  payment  was  in  the  nature  of 
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a  tax,  all  amounts  so  paid  for  the  exclusive  use  of  such  city,  town, 
or  villagfe,  except  money  paid  or  expended  for  paving  or  repair- 
ing of  pavement  of  any  street,  highway,  or  public  place,  shall  be 
deducted  from  any  tax  based  on  the  assessment  made  by  the 
state  board  of  tax  commissioners  for  city,  town,  or  village  pur- 
poses, but  not  otherwise;  and  the  remainder  shall  be  the  tax  on 
such  special  franchise  payable  for  city,  town,  or  village  pur- 
poses ;"  fourth,  the  court  of  appeals  of  New  York  in  Heerwagen 
V.  Crosstown  Street  R.  Co.,  179  N.  Y.  99,  104,  71  N.  E.  729, 
730,  said : 

"In  the  first  place,  both  in  statutes  and  in  judicial  decisions, 
the  term  'tax'  is  frequently  used  in  a  much  more  comprehensive 
sense  than  that  which  we  have  stated  to  be  its  accurate  meaning. 
It  is  not  used  so  broadly  as  to  include  the  revenue  from  private 
property  which  the  state  or  one  of  its  political  divisions  may  hold 
for  emolument,  the  same  as  other  owners ;  but  it  certainly  is  used 
to  comprehend  exactions  for  the  privilege  of  exercising  franchise 
rights,  which  latter  are  often,  especially  in  the  case  of  foreign 
corporations,  merely  the  consideration  received  for  privileges 
which  the  state  is  at  liberty  to  grant  or  to  withhold  at  pleasure." 

We  are  not  disposed  to  undervalue  the  force  of  these  sugges- 
tions, but  it  would  be  giving  them  undue  significance  to  hold 
that  they  are  potent  to  displace  the  power  of  the  state  to  subject 
to  the  burdens  of  taxation  property  within  its  limits.    The  word 
"tax"  is  not  infrequently  used  in  a  general  sense  as  denoting  a 
burden  or  charge,  and  not  in  the  strict  legal  sense  of  the  charge 
or  burden  imposed  by  the  state  for  the  purposes  of  revenue  for  its 
support.    Undoubtedly  the  payment  for  the  franchise  of  an  an- 
nual sum  was  a  burden,  and  in  that  sense  it  might  not  unnaturally 
have  been  spoken  of  as  a  tax.    Being  recognized  as  a  burden,  it 
may  also  well  be  that  when  the  franchise  itself  was  of  compara- 
tively little  value  the  legislature  did  not  see  fit  to  subject  it  Xo 
the  burdens  of  ordinary  taxation.    But  the  omission  of  one  legis- 
lature or  a  dozen  legislatures  does  not  destroy  the  power  of  the 
state.    The  language  quoted  from  §  46  indicates  the  desire  of  the 
legislature  to  deal  equitably  with  the  corporations  holding  these 
franchises.     Surely  the  manifestation  of  this  desire  cannot  be 
construed  into  a  repudiation  of  power.    These  annual  charges  are 
not  called  taxes,  but  are  spoken  of  as  in  the  nature  of  a  tax ;  and 
the  legislature,  recognizing  the  equitable  force  of  the  claim  based 
thereon,  provided  that  the  corporation  be  given  credit  for  sums 
thus  payable.    In  this  connection  it  is  well  to  recall  that  in  §  1 
of  the  act  of  1886,  supra,  these  annual  charges  are  called  "rental 
or  percentage  of  gross  earnings." 

The  quotation  from  the  court  of  appeals  must  be  interpreted  in 
the  light  of  the  question  presented.  That  was  whether  the  ap- 
pellee company  was  entitled  to  avail  itself  of  the  provision  of 
§  46  just  quoted,  it  having  been  required  by  its  charter  to  pay  a 
certain  percentage  of  its  gross  receipts.  It  was  held  that  it  was 
so  entitled,  and  the  argument  was  to  show  that  the  words  "in 
the  nature  of  a  tax"  were  used  in  a  broad  and  comprehensive 
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sense  to  include  a  payment  made  on  account  of  the  privilege 
granted.  No  question  was  made  or  considered  as  to  the  liability 
of  the  company  to  the  tax  on  its  franchise.  Its  only  claim  was  to 
the  deduction  on  account  of  the  percentage  of  its  receipts  already 
(aid.  The  court,  in  addition  to  the  language  quoted,  said  (p.  106, 
X.  E.  p.  731)  : 

**The  statute  in  question  was  enacted  at  a  special  session  of  the 
le^lature  convened  by  the  governor  for  that  purpose.  In  his 
message  to  the  legislature  he  recommended  that  *it  should  be 
provided  that  from  the  sum  assessed  by  the  state  authorities  as 
the  tax  which  a  corporation  must  pay  because  of  its  local  fran- 
chise there  shall  be  deducted  the  amount  already  annually  paid 
by  it  to  the  locality  for  such  franchise.  In  no  other  way  is  it 
possible  to  fax  these  corporations  with  uniformity  and  equity.' 
It  may  be  that  this  view  is  erroneous,  and  that  the  more  accurate 
and  equitable  way  would  be  to  determine  the  value  of  the  fran- 
chise, not  as  free  and  clear,  but  as  burdened  by  the  charges  to 
which  it  might  be  subject  Nevertheless,  it  is  plain  that  this  view 
was  accepted  by  the  legislature,  for  under  the  scheme  provided 
by  the  present  statute  the  franchise  is  to  be  assessed  as  real 
estate;  that  is  to  say,  not  subject  to  diminution  for  charges 
thereon,  and  the  allowance  for  such  charges  is  made  only  by 
aeductiiig  them  from  the  tax." 

We  are  of  opinion  that  no  contract  right  of  the  relator  was 
impaired  by  the  legislation  in  question. 

It  is  further  insisted  that  the  special  franchise  tax  law  denies 
the  relator  the  equal  protection  of  the  laws  and  due  process 
in  three  separate  and  distinct  aspects,  '*namely:  (1)  in  that  it 
adds  to  the  obligations  of  their  various  contracts  while  preserving 
all  the  burdens  of  those  contracts;  (2)  in  that  it  provides  for  the 
deduction  of  annual  payments  covered  by  existing  contracts  from 
the  amount  of  tax  levied,  by  reason  of  which  deduction  those 
who  agreed  to  pay  for  their  franchises  lump  sums  or  annual 
amounts  less  than  the  new  tax  are  discriminated  against;  and  (3) 
in  that  it  discriminates  against  them  and  subjects  them  to  taxa- 
tion, while  their  competitors,  operating  under  the  surfaces  of 
many  of  the  same  streets,  are  to  be  exempted." 

The  first  specification  is  answered  by  the  conclusion  that  we 
have  reached  in  respect  to  the  claim  of  an  impairment  of  con- 
tract obligations;  for  if  there  was  no  such  impairment,  the  fact 
that  the  companies  have  escaped  the  burden  for  these  many  years 
is  their  good  fortune,  and  in  no  manner  discharges  them  from 
the  ordinary  burdens  of  taxation  which  the  present  law  imposes. 

With  respect  to  the  second,  it  may  be  observed  that  the  lump 
sum  is  so  obviously  a  payment  for  the  franchise  that  it  cannot  be 
considered  in  any  just  sense  as  possessing  the  nature  of  a  tax. 
It  is  not  even  rental.  It  is  like  money  paid  for  a  tract  of  land, — 
part  of  the  purchase  price.  It  does  not,  like  a  percentage  of  the 
gross  receipts,  vary  with  the  changes  of  business,  has  no  re- 
semblance to  a  continuing  discharge  of  the  obligation  which 
property  is  under  for  contribution  to  the  support  of  the  govern- 
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ment.  Further,  this  whole  matter  of  allowing^  a  reduction  on 
account  of  that  which  is  spoken  of  as  "in  the  nature  of  a  tax/'  is 
a  matter  of  grace  on  the  part  of  the  legislature.  The  franchises 
granted  were,  as  we  have  held,  subject  to  taxation,  and  the  fact 
that,  upon  equitable  considerations,  the  state  has  consented  that 
a  certain  reduction  shall,  in  some  cases,  be  made,  does  not  entitle 
every  holder  of  a  franchise  to  a  like  reduction.  It  is  akin  to  an 
exemption,  and  there  is  nothing  in  the  Federal  Constitution  to 
prevent  a  state  from  granting  exemptions  from  taxation.  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33  L.  Ed.  892,  10 
Sup.  Ct.  Rep.  533. 

With  regard  to  the  third  contention,  it  may  be  said  that  there 
is  a  difference  between  surface  and  subsurface  street  railroads 
sufficient  to  justify  a  diversity  in  the  mode  and  extent  of  taxation. 
In  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Savannah,  198  U.  S.  ante, 
690,  25  Sup.  Ct.  Rep.  690,  just  decided,  taxation  of  a  street  rail- 
road was  challenged  on  the  ground  that  a  steam  railroad  which 
ran  into  the  city  and  along  its  streets,  and  there  did  some  of  the 
same  kind  of  work  as  the  ordinary  street  railroad,  was  not  subject 
to  the  same  tax,  and,  referring  to  this  contention,  is  this  declara- 
tion by  Mr.  Justice  Holmes:  "The  difference  between  the  two 
railroads  is  obvious,  and  warrants  the  diversity  in  the  mode  of 
taxation."  Further,  the  condition  of  the  title  to  the  onlv  sub- 
surface  road  in  the  city  of  New  York  clearly  puts  it  in  a  class  by 
itself. 

These  are  all  the  questions  we  deem  it  important  to  consider. 
We  find  no  error  in  the  decision  of  the  Supreme  Court  of  New 
York,  and  it  is  affirmed. 


Detroit  &  T.  S.  L.  R,  Co.  v,  Campbell  et  al, 

(Supreme  Court  of  Michigan,  June  8,  1905.) 
[103  N.  W.  Rep.  856.] 

Right  to  Institute  Condemnation  Proceedings  in  Name  of  Railroad. 

— Where  a  railroad  company  contracted  with  an  individual  to  obtain 
for  it  the  necessary  right  of  way,  and  to  construct  the  remainder  of 
its  projected  railway,  authorizing  him  to  take  necessary  steps  in  its 
name  to  condemn  any  lands — he  to  defray  the  expenses  and  be  com- 
pensated in  an  agreed  sum — he  had  a  right  to  institute  condemnation 
proceedings  in  the  name  of  the  railroad  company. 

Right  to  Condemn  Land — Effect  of  Receivership. — ^AV^^''^  a  receiver 
of  a  railroad  company  was  appointed  on  a  creditors'  bill — the  receiver 
being  ordered  to  carry  on  the  business  of  the  corporation,  but  not 
being  vested  with  title  to  its  property — the  existence  of  the  receiver- 
ship did  not  divest  the  corporation  of  its  authority  to  condemn  land 
for  a  right  of  way,  where  such  action  did  not  interfere  with  the 
control  of  the  receiver,  or  transgress  any  order  of  the  court  appoint- 
ing him. 

Same — De  Facto  Corporation. — A  de  facto  railroad  corporation 
may  maintain  condemnation  proceedings,  as  only  the  state  can 
question  the  validity  of  incorporation. 

Eminent  Domain — Right  of  Way — Map— Sufficiency. — Comp,  Laws, 
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f  6232,  in  relation  to  the  incorporation  of  railroad  companies,  pro- 
vides that  each  road  proceeding  to  construct  a  line  into  a  county 
shall  make  a  map  of  such  part  of  the  route  intended  to  be  adopted, 
giving  the  location  of  the  point  selected  for  crossing  any  other  rail- 
road, which  shall  be  certified  by  a  majority  of  the  directors,  and 
proved  by  the  Attorney  General,  etc.,  and  filed  in  the  office  of  the  reg- 
ister of  deeds  of  such  county,  provided  that  any  change  shall  be  ap- 
proved by  the  Board  of  Railroad  Commissioners,  Jind  a  new  map, 
showing  the  new  route  adopted,  shall  be  made.  Held,  th^t,  if  a  map 
is  essential  to  condemnation  proceedings,  one  showing  the  royite 
of  the  road,  but  not  the  land  to  be  devoted  to  a  right  of  way,  Is 
«uficient 

Same — ^Appeal — Review — Evidence. — Questions  raised  over  the  in- 
troduction of  evidence  in  proceedings  by  a  railroad  company  for  the 
condemnation  of  land  cannot  ordinarily  be  considered  on  appeal, 
though  evidence  clearly  improper  might  justify  a  reversal  of  con- 
firmation, should  it  appear  that  it  caused  a  substantial  error  on  the 
part  of  the  jury. 

Same — Same — Same. — On  appeal  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  right  of  way,  it  is  not  within  the  province 
of  the  Supreme  Court  to  review  questions  of  fact,  further  than  to  sec 
that  the  finding  is  supported  by  the  evidence. 

Condemnation  Proceedinga. — ^The  statute  contemplates  that  one  jury 
shall  determine  in  one  proceeding  the  questions  relating  to  condem- 
nation by  a  railroad  company  of  lands  of  different  persons  in  a 
locality. 

Same — TriaL — In  proceedings  by  a  railroad  company  to  condemn 
land  for  a  right  of  way,  it  was  error  for  the  counsel,  witnesses,  and 
jurors  to  mingle  freely  together,  dining  together,  and  for  meals, 
cigars,  and  drinks  to  be  furnished  by  petitioner's  representatives. 

Same — Same. — In  proceedings  by  a  railroad  company  to  condemn 
land  for  a  right  of  way,  error  consisting  in  the  treating  of  the  jury, 
etc..  by  petitioner's  representatives,  was  seasonably  taken  advantage 
of  by  objection  to  confirmation. 

Appeal  from  Circuit  Court,  Wayne  County ;  Georf^e  S.  Hosmer, 
Judg:e. 

Proceeding's  by  the  Detroit  &  Toledo  Shore  Line  Railroad  Com- 
pany against  Henry  M.  Campbell  and  others  for  the  condemna- 
tion of  land  for  a  rip^ht  of  way.  From  the  judgment  of 
condemnation,  defendants  appeal.    Reversed. 

Argued  before  Moore,  C.  J.,  and  McAlvay,  Grant,  Blair, 
and  Hooker,  JJ. 

Russel  &  Campbell  {Gray  &  Gray,  of  counsel),  for  appellants. 
Brennan,  Donnelly  &r  Van  De  Mark  and  Henry  L.  Lyster,  for 
appellee. 

Hooker,  J.  The  Detroit  &  Toledo  Shore  Line  Railroad  Com- 
pany, being  completed  from  Toledo  to  Trenton,  let  a  contract 
tr  Strang  to  obtain  for  it  the  necessary  right  of  way  and  con- 
struct the  remainder  of  its  projected  railway  from  Trenton  to 
Detroit;  authorizing  Strang  to  take  the  necessary  steps  in  its 
name  to  condemn  lands  necessary  for  the  purpose.  Proceedings 
to  condemn  a  right  of  way  across  many  parcels  of  lands  were 
instituted  by  Strang,  a  jury  was  impaneled,  and  awards  made. 
The  defendants  named  in  this  record  have  appealed. 

The  questions  raised  may  be  divided  into  three  classes:     (1) 
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Those  raised  to  the  jurisdiction  of  the  court  to  submit  the  cause 
to  a  jury;  (2)  alleged  errors  in  the  admission  or  exclusion  of 
evidence  before  the  jury;  (3)  objections  to  the  order  of  confirma- 
tion. 

Upon  the  presentation  of  the  petition  the  defendants  answered, 
raising  a  number  of  questions  relating  to  the  jurisdiction  of  the 
court,  to  submit  the  matter  to  a  jury,  and  a  hearing  was  had 
and  proofs  were  taken  upon  the  issues  thus  raised.  It  was  con- 
tended : 

1.  That  this  was  riot  a  proceeding  by  the  railroad  company,  but 
b}  and  for  the  benefit  of  a  private  person,  and  that  such  had  no 
authority  to  institute  the  proceedings.  The  evidence  upon  which 
this  was  based  tended  to  show,  as  hereinbefore  stated,  that  Strang 
was  under  contract  obligations  to  perform  the  service  of  securing 
the  right  of  way,  including  payment  for  the  same,  and  to  con- 
struct the  road,  for  which  he  was  to  receive  an  agreed  sum  in 
payment.  He  was  authorized  to  use  the  company's  name  in  con- 
demnation proceedings  where  necessary,  and  instituted  these  pro- 
ceedings in  its  name  after  failing  in  an  attempt  to  obtain  the  right 
of  way  by  purchase. 

The  right  to  the  benefit  of  the  law  of  eminent  domain  inures  to 
railroad  companies  by  virtue  of  the  statute  which  confers  powers 
upon  the  railroad  companies  similar  to  those  used  by  highway 
authorities.  These  powers  are  sustained  upon  the  theory  that 
railroads  are  public  highways,  in  a  sense,  and  that  the  public  may 
condemn  lands  for  railways,  and  that  it  is  lawful  to  delegate  the 
power  to  the  railroad  companies  for  the  use  of  the  public;  i.  e., 
the  power  is  "delegated  to  a  public  agent  to  work  out  a  public 
use."  See  Swan  v.  Williams,  2  Mich.  435 ;  M.  C.  v.  Ward,  2 
Mich.  547;  Consumers'  Gas  Co.  v,  Harlers  (Ind.  Sup.)  29  N.  E. 
1062,  15  L.  R.  A.  507;  Venable  v,  W.  W.  R.  Co.  (Mo.  Sup.)  20 
S.  W.  493,  18  L.  R.  A.  73 ;  Gano  v,  M.  &  St.  L.  Co.  (Iowa)  87  X. 
W.  714,  55  L.  R.  A.  267;  Pine  Grove  v,  Talcott,  86  U.  S.  677,  22 
L.  Ed.  227 ;  Taylor  v.  Ypsilanti,  105  U.  S.  64,  26  L.  Ed.  1008, 
That  a  corporation  must  in  all  things  work  through  individuals 
who  act  as  agents  is  obvious,  and  it  is  not  necessary  that  it  limit 
such  agents  to  its  officers  or  stockholders.  It  may  employ  an 
attorney  to  act  for  it,  or  it  may  choose  a  layman,  so  long  as  he  is 
to  act  as  the  representative  of  the  company  and  for  its  benefit. 
Strang  acted  for  the  company  in  procuring  the  right  of  way  from 
the  owners.  Presumably  the  land  required  was  designated  by 
the  company,  and  Strang  was  expected  to  procure  it,  not  for  his 
own,  but  the  railroad's,  use.  We  do  not  see  a  reason  for  denying 
the  railroad  the  right  to  acquire  a  right  of  way  by  condemnation 
merely  because  it  had  a  contract  with  Strang  to  take  the  neces- 
sary steps  to  condemn  the  land  for  and  in  the  name  of  the  rail- 
road, or  that  the  authority  of  the  railroad  was  affected  by  the 
terms  agreed  upon  between  them  as  to  how  he  should  be  paid  for 
his  services  and  disbursements.  In  the  case  of  Ten  Broeck  v. 
Sherrill,  71  N.  Y.  276,  it  was  held  that  the  authority  given  to 
canal  commissioners  by  statute  to  take  lands  from  which  to  obtain 
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^avel  for  repairs  of  the  canal  was  not  impaired  by  the  fact  that 
the  state  had  let  the  work  by  contract,  or  that  the  contractor  was 
to  furnish  the  materials.  It  was  said  that  this  was  a  question 
between  the  state  and  the  contractor,  and  did  not  affect  the 
power  of  the  canal  commissioners.  A  similar  holding  is  found 
in  the  case  of  Bliss  v.  Hosmer,  IS  Ohio,  45.  See,  also,  State  v. 
Newark,  54  N.  J.  Law,  62,  23  Atl.  129.  Several  cases  are  cited 
by  counsel  which  hold  that  althougfh  the  railroad  company  may 
lease  the  road,  even  though  it  be  for  the  full  period  of  its  charter 
rigiits,  the  authority  to  condemn  property  is  not  lost,  and  pro- 
ceedings may  be  taken  in  its  name.  In  re  N.  Y.,  L.  &  W.  R. 
Co.,  35  Hun^  225 ;  s.  c,  99  N.  Y.  20,  1  N.  E.  27,  following  Kip 
er  al.  v.  N.  Y.  &  H.  Rv.  Co.,  67  N.  Y.  227 ;  C.  &  W.  I.  R.  Co.  v. 
111.  Cent.  R.  Co.,  113  111.  156. 

We  must  hold,  therefore,  that  the  arrangement  made  with 
Strang  did  not  divest  the  petitioner  of  its  power  to  condemn  land, 
and  that  the  institution  of  the  proceedings  by  Strang  was  upon 
its  behalf. 

2.  It  was  urged  that  the  proceedings  were  void  for  the  reason 
that  the  road  was,  at  the  time  they  were  instituted,  in  the  hands 
of  a  receiver  appointed  by  the  federal  court  at  Detroit,  who,  if 
any  one,  had  the  exclusive  authority  to  institute  such  proceedings. 
As  a  foundation  for  this  point,  it  was  shown  that  a  judgment  had 
ken  rendered  against  the  railroad  company  by  the  federal  court 
a:  Detroit  in  favor  of  Henry  A.  Everett ;  that  a  creditors*  bill  had 
been  filed  and  a  receiver  appointed  in  1902,  who  had  not  been  dis- 
charged at  the  time  the  petition  in  this  proceeding  was  filed, 
though  he  has  been  since.  The  gist  of  this  objection  we  under- 
stand to  be  that  the  appointment  of  the  receiver  divested  the 
company  of  the  power  granted  it  by  the  state,  and  gave  it  to 
the  receiver,  or,  if  not  that,  it  suspended  its  power  to  act  while  its 
property  was  in  the  custody  of  the  court. 

We  have  said  that  the  receiver  was  appointed  upon  a  creditors' 
bill,  which,  of  course,  sought  lO  apply  the  property  of  the  defend- 
ant to  the  judgment  owned  by  Everett.  We  have  not  before  us 
the  proceedings  in  that  case.  All  that  our  attention  is  called 
to  is  the  order  appointing  the  receiver,  which  provides  that: 
"On  reading  and  filing  the  bill  of  complaint  and  the  answer  of 
the  defendant  in  this  cause,  and  on  motion  of  Brennan,  Donnelly 
&  Van  De  Mark,  solicitors  for  the  complainant,  with  the  consent 
of  Mr.  Guy  M.  Walker,  solicitor  for  the  defendant,  it  is  ordered, 
adjudged,  and  decreed  that  Allen  F.  Edwards  be,  and  he  is 
hereby,  appointed  temporary  receiver,  until  the  further  order  of 
this  court,  of  all  the  property,  real  and  personal  and  mixed,  of 
e\'ery  kind,  belonging  or  in  the  possession  of  the  defendant  rail- 
road company,  and,  if  necessary,  to  sue  for,  in  the  name  of  said 
receiver,  and  recover,  all  such  property,  whether  in  possession  or 
in  action,  and  that,  upon  demand  made  by  said  receiver,  the  de- 
fendant company,  its  officers  and  agents,  shall  forthwith  deliver 
over  to  the  receiver  all  of  the  aforesaid  property,  and  that  neither 
said  company,  nor  any  officers  or  agent  or  employee  of  said  com- 
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pany,  shall  interfere  with  or  molest  the  possession  or  enjoyment 
of  any  of  said  property  in  the  possession  of  such  receiver  by  said 
receiver.  And  it  is  further  ordered,  adjudg^ed,  and  decreed  that 
the  said  receiver  be,  and  he  is  hereby,  empowered  and  directed 
to  carry  on  the  business  of  the  said  defendant  company  until  the 
respective  rig^hts  of  the  parties  in  interest  can  be  fully  ascertained 
and  determined,  under  and  subject  to  the  supervision,  direction, 
and  control  of  this  court,  and  until  otherwise  ordered  by  this 
court,  and  to  use  and  employ  the  property,  franchises,  rig^hts  of 
way,  roadbed,  tracks,  locomotives,  rolling;  stock,  machinery,  fix- 
tures, and  property,  of  whatever  kind  or  nature,  and  to  take  and 
receive  revenues,  issues,  and  profits  of  said  business  and  prop- 
erty; and  said  receiver  shall  be,  and  he  is  hereby,  invested  with 
all  the  rights  and  franchises  vested  by  law  in  said  defendant  rail- 
road company  in  the  duties  and  trusts  aforesaid;  and  said  re- 
ceiver shall  have  authority  to  employ  all  necessary  and  proper 
agfents,  officers,  and  laborers,  and  to  fix  and  alter  their  com- 
pensation, subject  to  the  supervision  of  this  court.  Said  re- 
ceiver shall  also  have  authority,  subject  to  the  supervision  of  this 
court,  to  make  such  repairs  and  necessary  additions  to  said  rail- 
road and  property  as  may  be  essential  to  the  interest  and  safety 
of  the  same,  and  proper,  in  his  judgment,  for  carrying  on  said 
business ;  also  to  make  all  contracts  that  may  be  necessary  in 
carrying  on  the  business  of  said  railroad  company,  subject  to  like 
supervision  of  this  court;  also  to  collect  in  his  own  name,  as 
receiver  as  aforesaid,  all  debts,  claims,  or  demands,  of  whatso- 
ever kind  or  nature,  owing,  or  that  may  become  due  and  owing^, 
to  said  company  or  to  said  receiver  from  any  and  all  sources. 
Such  receiver  is  ordered  to  make  and  return  a  full,  true,  and 
correct  inventory  of  all  of  the  property  that  may  come  into  his 
hands  as  receiver.  It  is  further  ordered  that,  out  of  the  moneys 
that  shall  come  into  the  hands  of  said  receiver  from  the  operation 
of  said  railroad,  he  shall  pay  all  current  expenses  incident  to  the 
creation  or  administration  of  his  trust,  and  all  sums  to  become 
due  to  connecting  or  intersecting  lines  of  railroads,  arising  from 
the  interchange  of  business,  and  all  amounts  now  legally  due  from 
said  railroad  company  for  taxes.  It  is  further  ordered  that  said 
receiver  shall  retain  possession  and  continue  to  discharge  the 
duties  and  trusts  aforesaid  until  the  further  order  of  this  court 
in  the  premises;  and  that  he  shall  from  time  to  time  make  re- 
ports of  his  doings  in  the  premises,  and  may  from  time  to  time 
apply  to  the  court  for  such  other  and  further  order  and  directions 
in  the  premises  as  he  may  deem  necessary  and  requisite  to  a  due 
administration  of  said  trust ;  and  said  receiver  is  hereby  vested,  in 
addition  to  the  powers  aforesaid,  with  all  the  general  powers  of 
receivers  of  this  kind,  subject  to  the  supervision  of  this  court." 

It  can  hardly  be  contended  that  this  order  was  effective  to  di- 
vest the  railroad  company  of  its  title  to  its  property.  Counsel  for 
the  petitioner  have  cited  many  cases  which  support  their  claim 
that  under  the  rule  of  the  federal  courts  a  receiver  appointed 
under  circumstances  like  those  in  this  case  is  a  mere  custodian 
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of  property,  without  title,  which  remains  in  the  company.  Wis- 
wall  r.  Sampson,  14  How.  52,  14  L.  Ed.  322;  Chicago  Union 
Bank  v.  Kansas  City  Banks,  136  U.  S.  223,  10  Sup.  Ct  1013,  34 
I..  EdL  341.  In  this  case  a  receiver  was  appointed  upon  a  judg- 
ment creditors'  bill.  The  court  said:  "A  receiver  derives  his 
authority  from  the  act  of  the  court  appointing  him,  and  not  from 
the  act  of  the  parties  at  whose  suggestion  or  by  whose  consent  he 
is  ap]X)inted ;  and  the  utmost  effect  of  his  appointment  is  to  put 
the  property  from  that  time  into  his  custody  as  an  officer  of  the 
court,  for  the  benefit  of  the  party  ultimately  proved  to  be  en- 
titled, but  not  to  change  the  title  or  even  the  right  of  possession  in 
the  property."  This  language  was  cited  with  approval  in  the 
case  of  Quincy,  etc.,  R.  Co.  v.  Humphreys,  145  U.  S.  97,  12  Sup. 
Ct,  787,  36  L.  Ed.  632,  as  was  also  the  case  of  Gaither  v.  Stock- 
bridge,  67  Md.  222,  9  Atl.  632,  10  Atl.  309,  where  it  was  said : 
*it  is  manifest  that  the  scope  of  his  duties  and  powers  is  very 
much  more  restricted  than  those  of  an  assignee  in  bankruptcy  or 
insolvency.  In  the  case  of  an  assignee  in  bankruptcy,  the  law 
casts  upon  such  assignee' the  legal  title  to  the  unexpired  term  of 
the  lease ;  and  he  thus  becomes  assignee  of  the  term  by  operation 
of  law,  unless,  from  prudential  considerations,  he  elects  to  reject 
the  term  as  being  without  benefit  to  the  creditors.  But  not  so  in 
the  case  of  receivers,  unless  it  be,  as  in  New  York  and  some  of 
the  other  states,  where,  by  statute,  a  certain  class  of  receivers 
are  invested  with  the  insolvent's  estate,  and  with  powers  very 
similar  to  those  vested  in  an  assignee  in  bankruptcy.  Booth  v, 
Clark,  17  How.  331,  15  L.  Ed.  164.  The  ordinary  chancery  re- 
ceiver, such  as  we  have  in  this  case,  is  clothed  with  no  estate  in 
the  property,  but  is  a  mere  custodian  of  it  for  the  court,  and,  by 
special  authority,  may  become  an  officer  of  the  court  to  effect  a 
sale  of  the  property,  if  that  be  deemed  necessary  for  the  benefit 
of  the  parties  concerned.  If  the  order  of  the  court  under  which 
the  receiver  acts  embraces  the  leasehold  estate,  it  becomes  his 
dut>%  of  course,  to  take  possession  of  it.  But  he  does  not,  by 
taking  such  possession,  become  assignee  of  the  term,  in  any 
proper  sense  of  the  word.  He  holds  that,  as  he  would  hold  any 
other  personal  property  involved,  for  and  as  the  hand  of  the 
court,  and  not  as  assignee  of  the  term."  Dayton  Hydraulic  Co.  v. 
Felsenthall,  116  Fed.  995,  54  C.  C.  A.  537;  Stokes  v,  Hoffman 
House,  167  N.  Y.  560,  60  N.  E.  667,  53  L.  R.  A.  870.  The 
case  of  O.  &  M.  C.  Co.  v.  Russell,  115  III.  52,  3  N.  E  561,  in- 
dicates that  a  receivership  not  only  does  not  divest  title,  but  does 
not  necessarily  suspend  all  powers  of  a  railroad  company.  The 
court  said:  "Notwithstanding  the  appointment  of  the  receiver, 
the  corporation  is  clothed  with  its  franchises,  and  such  corpora- 
tion still  exists.  The  effect  of  the  appointment  of  the  receiver  is 
simply  to  give  him  the  temporary  management  of  the  railroad, 
under  the  direction  of  the  court,  instead  of  the  manager  appointed 
by  the  directors  of  the  corporation.  It  is  that,  and  nothing  more. 
ks  the  corporation  still  exists,  it  may  still  exercise,  as  before, 
its  franchises,  so  it  does  not  interfere  with  the  rightful  manage- 
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ment  of  the  road  by  the  receiver,  so  far  as  his  duties  are  defined 
by  the  court  appointing^  him.  No  doubt,  it  may  do  many  cor- 
porate acts,  and  certainly  it  can  do  all  things  necessary  to  preserve 
its  legal  existence,  notwithstanding  the  appointment  of  the  re- 
ceiver to  which  the  temporary  management  of  the  road  is  given  ; 
otherwise  the  appointment  of  the  receiver  would  be  tantamount 
to  a  dissolution  of  the  corporation."  Herring  v.  N.  Y.,  L.  E.  & 
W.  R.  Co.,  105  N.  Y.  371,  12  N.  E.  763;  Ellis  v.  Boston,  H.  & 
E.  R.  R.,  107  Mass.  1 ;  Union  Trust  Co.  v,  Weber,  96  111.  346  ; 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27  Am.  Rep.  60;  Mem- 
phis R.  Co.  V,  ComVs,  112  U.  S.  609,  5  Sup.  Ct.  299,  28  L.  Ed. 
837. 

Counsel  for  the  defendants  cite  several  cases  holding  that  a 
receiver  may,  under  the  direction  of  the  court,  proceed  to  con- 
demn property  necessary  to  the  use  of  the  road  which  has  been 
placed  in  his  charge.  In  such  cases,  where  title  has  not  vested  in 
him,  he  must  do  it  as  one  representing  the  road,  if  not  in  its 
name.  In  this  case  the  receiver  has  not  been  directed  to  take 
such  action,  and  has  not  assumed  to  do  so.  Neither  has  he  in  any 
way  opposed  the  action  by  Strang,  and  in  fact  he  was  discharg-ed 
by  the  court  pending  the  proceedings,  though  the  latter  fact  may 
not  affect  the  question.  The  evident  object  of  this  receivership 
was  to  impound,  and  incidentally  conserve,  the  property,  to  the 
end  that  it  might  be  applied  to  Everett's  judgment  so  far  as  should 
be  necessary.  At  that  time  this  road  was  completed  to  Trenton. 
Strang  was  under  contract  obligations  to  procure  the  right  of 
way  on  behalf  of  the  company,  and  complete  the  road  to  Detroit. 
We  may  well  doubt  the  efficacy  of  this  order  to  confer  upon  the 
receiver  authority  to  prevent  Strang  from  doing  this,  though  we 
place  a  most  liberal  construction  upon  the  order.  We  have  no 
doubt  that  the  receiver  must  have  proceeded  in  the  name  of  the 
company,  had  the  court  directed  him  to  complete  the  road,  and 
we  cannot  suppose  that  the  court  intended  to  direct  this  in  disre- 
gard of  Strang's  contract  rights.  At  all  events,  we  are  of  the 
opinion  that,  where  title  does  not  vest  in  the  receiver,  the  fact 
that  he  may,  if  directed  by  the  court,  proceed  to  condemn  land 
for  and  on  behalf  of  the  railroad,  is  not  inconsistent  with  the 
claim  that  the  railroad  company  is  not  divested  of  its  power,  and 
may  exercise  it  so  long  as  it  does  not  interfere  with  the  control  of 
the  receiver,  or  transgress  any  order  of  the  court  appointing  him. 
See  Morrison  z\  Forman,  177  111,  427,  53  N.  E.  73;  3  Elliott  on 
R.  R.  §  958. 

3.  The  jurisdiction  was  attacked  on  the  ground  that  the  articles 
of  association  failed  to  show  that  the  railroad  company  was  law- 
fully incorporated.  The  grounds  upon  which  this  claim  was 
made  are  that  the  articles  of  association  did  not  sufficiently  desig- 
nate the  termini  of  the  road,  and  that  the  map  and  survey  filed  did 
not  comply  with  the  law. 

Comp.  Laws,  §  6223,  provides  for  the  organization  of  railroad 
companies,  and  that  for  such  purposes  the  requisite  persons  shall 
subscribe  articles  of  association.     The  statute  provides  what  the 
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articles  shall  contain,  and  amon^  them  is  the  requirement  that 
they  shall  state  the  places  from  and  to  which,  and  the  name  of 
each  county  into  or  throuj^h  which,  it  is  intended  to  be  con- 
structed, and  its  length,  as  near  as  may  be.  It  provides  further 
that  after  subscription  and  payment  of  the  required  amount  the 
articles  shall  be  filed,  and  thereupon  the  subscribers  shall  be  a 
body  corporate.  The  petition  alleged  that  the  petitioner  was  a 
corporation  organized  and  duly  incorporated  under  the  laws  of 
this  state.  The  answer  questions  this,  and  avers  that  the  "articles 
of  association  do  not  state  the  points  between  which  said  road  is 
intended  to  be  constructed,  nor  its  length,  as  near  as  may  be,  as 
required  by  section  6223  of  th€  Compiled  Laws  of  1897."  It  also 
denied  that  any  map  or  survey  such  as  is  required  by  the  railroad 
law  has  been  filed  in  the  office  of  the  rigister  of  deeds  for  the 
county  of  Wayne.  It  now  claims  that  the  company  failed  to 
prove  compliance  with  the  statute.  The  petition  is  the  only  source 
from  which  we  can  ascertain  petitioner's  description  of  the  line. 
It  states  that  the  railway  was  to  extend  "from  a  point  in  the 
northeast  corner  of  sections  9,  10,  15,  and  16,''  etc.,  northerly  to 
the  city  of  Detroit.  Nothing  is  indicated  as  to  the  length  of  the 
line.  The  petition  states,  also,  "that  your  petitioner  has  surveyed 
the  route  of  its  proposed  road  in  said  county  of  Wayne,  and  has 
made  a  map  and  survey  thereof,  by  which  said  route  is  desig- 
nated, which  said  map  has  been  submitted  to  and  approved  by  the 
Railroad  Crossing  Board  of  the  said  State  of  Michigan,  as  re- 
quired by  law,  and  which  is  on  file  in  the  office  of  the  register  of 
deeds  in  and  for  said  county,  and  that  it  has  located  its  said  road 
according  to  such  survey,  and  that  it  has  filed  a  certificate  thereof, 
sig^ned  by  the  president  and  secretary  of  said  company,  your  pe- 
titioner, and  under  its  corporate  seal,  in  the  office  of  the  said 
register  of  deeds."  Defendants  contend  that  the  termini  men- 
tioned are  indefinite ;  that  the  length  of  the  line  should  have  been 
stated.  The  points  made  against  the  map  and  survey  are  that  "a 
red  line  shows  the  center  of  the  tracks,  and  not  the  center  of  the 
right  of  way" ;  "it  does  not  state  the  width  of  the  right  of  way, 
nor  any  courses  or  distances,"  and  that  "it  would  be  impossible 
from  the  map  to  lay  out  respondents'  land,  or  the  right  of  way 
desired  across  it,  except  as  one  might  measure  the  distances  on 
the  map  by  scaling  and  determine  the  courses  by  measurements 
and  angles" ;  and  that  entire  accuracy  would  be  impossible. 

We  may  pass  the  claim  that  the  company  was  not  legally  in- 
corporated by  saying  that  the  record  shows  a  de  facto  corporation, 
which  is  sufficient.  See  Elliott  on  Railroads,  §  497,  and  cases 
cited.  It  has  been  often  held  in  this  state  that  the  state  only  can 
question  the  validity  of  an  incorporation.  See  Tol.  R.  Co.  v, 
Johnson,  49  Mich.  148,  13  N.  W.  492;  Tol.  R.  R.  v.  Johnson, 
35  Mich.  456,  21  N.  W.  888.  And  in  Schroeder  v.  R.  R.,  44 
Mich.  387,  6  N.  W.  872,  it  was  held  that  the  question  could  not 
k  passed  upon  in  condemnation  proceedings,  and  it  was  re- 
peated in  the  case  of  Trav.  City  &  R.  Co.  v.  Seymour,  81  Mich. 
378, 45  N.  W.  826.    This  being  so,  the  failure  to  state  the  terminal 
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or  len^h  of  the  road  in  the  articles  becomes  unimportant  in  that 
connection. 

It  is  asserted  that  the  map  and  survey  filed  were  indefinite,  and 
did  not  comply  with  the  requirements  of  the  statute.    Section  18 
of  the  act  as  orig^inally  passed   (section  6243  of  the  Compiled 
Laws  of  1897)  contains  the  requisites  of  a  petition  for  condemna- 
tion.   Among  these  is  the  requirement  that  the  petition  contain 
the  description  of  the  real  estate  sought  to  be  condemned,  and  the 
allegation  that  the  company  has  made  a  map  and  survey  by  which 
the  route  is  designated ;  that  it  has  located  its  road  according  to 
such  survey,  and  filed  a  certificate  thereof  in  the  register's  office 
of  the  county.    Under  this  section  we  have  held  that  a  failure  to 
allege  and  show  the  filing  of  such  a  map  and  survey,  and  that 
they  fully  and  definitely  described,  or  at  least  included,  the  land 
sought  to  be  condemned  as  a  part  of  the  route,  is  fatal  to  the 
proceeding.    In  re  Convers,  18  Mich.  465;  R.  Co.  v,  R.  Co.,  72 
Mich.  225,  40  N.  W.  436.    At  the  time  these  decisions  were  made 
the  provisions  of  section  18,  as  above  set  forth,  were  in  force. 
That  section  has  since  been  amended,  and  now  contains  no  pro- 
vision requiring  an  allegation  that  a  map  or  survey  has  been  filed. 
Had  section  18,  as  theretofore  existing,  been  the  same  as  it  now 
is,  it  would  have  afforded  no  ground  for  the  decisions  cited,  and 
they  could  only  have  been  planted  upon  the  then  existing  provi- 
sions of  section  7,  viz.:    "(6232)  Sec.  7,    Every  such  company 
proceeding  to  construct  a  part  of  its  road  into  or  through  any 
county  named  in  its  articles  of  association,  or  which  shall  have 
been  so  constructed,  shall  make  a  map  of  such  part  of  the  route 
intended  to  be  adopted  by  such  company,  or  which  shall  have 
been  adopted,  giving  also  the  location  of  the  points  selected  for 
crossing  any  other  railroad,  which  shall  be  certified  by  a  majority 
of  the  directors  and  approved  by  a  board  consisting  of  the  Com- 
missioner of  Railroads,  Attorney  General  and  Secretary  of  State, 
and  filed  in  the  office  of  the  Register  of  Deeds  of  such  county." 
We  doubt  if  section  7  contained  any  such   requirement,   first, 
because  it  did  not  mention  a  survey,  and  the  map  there  required 
seems  to  have  been  designed  to  point  out,  in  a  general  way,  the 
location  of  the  route,  rather  than  the  land  to  be  devoted  to  it, 
subject  to  approval  by  the  statutory  board;  and,   second,   no 
allusion  is  made  to  the  subject  of  condemnation  of  lands.     Its 
object  may  well  have  been  to  afford  an  opportunity  for  opposi- 
tion from  other  railroad  companies,  and  perhaps  other  persons 
interested  in  preventing  such  location  of  the  route. 

Counsel  cite  cases  supporting  their  claim  that  this  map  is  not 
a  prerequisite  to  condemnation.  See  Gulf  R.  Co.  v,  Shepard,  9 
Kan.  647.  In  this  case  a  similar  statute  was  relied  upon.  Mr. 
Justice  Brewer  disposed  of  the  question  by  showing  that  the  filing 
of  the  map  was  not  a  prerequisite  to  the  condemnation  of  the 
land — a  matter  which  is  within  legislative  control.  Our  statute 
is  subject  to  the  same  construction.  See  Pub.  Acts  1901,  p.  114, 
No.  80,  §  7.  See,  also,  Elliott  on  R.  R.  §  926 ;  R.  Co.  v,  Grovier, 
41  Kan.  685,  21  Pac.  779;  R.  Co.  v.  Oil  Co.,  35  W.  Va.  205, 
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13  S.  E.  369.  It  is  unnecessary  for  us  to  go  so  far,  thoug^h  we 
know  no  reason  for  not  doings  so.  There  is  nothing  in  section  7 
which  requires  certainty  of  description  as  to  the  exact  land  to  be 
takeh.  It  is  a  map  of  the  route,  not  of  the  right  of  way  to  be 
acquired. 

Our  decisions  cited  would  be  conclusive,  but  for  the  amendment 
of  section  18.  As  it  now  stands,  there  is  no  express  requirement 
that  a  map  be  filed  as  a  prerequisite  to  condemnation ;  and,  if  the 
proviso  in  the  amended  section  7  is  to  be  taken  as  an  implication 
that  a  map  is  essential,  it  is  only  such  a  map  as  section  7  provides 
for,  and  we  think  the  one  filed  sufficient.  See  Pub.  Acts  1901, 
p.  114.  Xo.  80. 

5.  It  was  insisted  that  there  was  insufficient  proof  of  prelimi- 
nary negotiations  requisite  to  the  commencement  of  condemna- 
tion proceedings.  We  are  of  the  opinion  that  the  evidence 
justifies  the  conclusion  that  a  reasonable  effort  to  purchase  the 
land  was  made.  The  claim  that  the  parties  did  not  have  a  mutual 
understanding  as  to  the  land  desired  is  technical.  The  evidence 
shows  that  no  dispute  arose  about  that  subject,  but  only  over  the 
price  per  acre  to  be  paid,  and  that  there  would  have  been  no 
trouble  over  the  particular  land  required,  if  they  could  have 
a^eed  upon  the  price  per  acre.  We  think  that  we  have  covered 
the  jurisdictional  questions,  and  that  the  court  did  not  err  in 
impaneling  a  jury. 

6.  We  will  next  consider  questions  which  arose  upon  the  hear- 
ing of  the  cause  before  the  jury.  These  involve  (a)  the  question 
whether  the  testimony  of  several  witnesses  upon  the  question  of 
value,  etc.,  should  not  have  been  excluded;  (b)  the  propriety  of 
receiving  evidence  regarding  the  amounts  paid  for,  and  offers  of, 
other  parcels  of  land;  (c)  testimony  by  Strang  regarding  the 
expense  caused  by  the  delay  of  these  proceedings.  Questions 
raised  over  the  introduction  of  evidence  cannot  be  considered  in 
these  proceedings,  ordinarily.  We  have  so  held  in  many  cases 
cited  in  the  briefs  of  counsel,  repeated  here  for  future  reference. 
Mich.  Air  Line  Rv.  v.  Barnes,  44  Mich.  226,  6  N.  W.  651 ;  Tol. 
R.  Co.  V.  Dunlap,  47  Mich.  456,  11  N.  W.  271 ;  Port  Huron  Rv. 
V.  \'oorheis,  50  Mich.  510,  15  N.  W.  882;  Det.  Ry.  Co.  v.  Crane, 
50  Mich.  182,  15  N.  W.  73 ;  Fort  St.  Un.  Dep.  v.  Jones,  83  Mich. 
415,  47  N.  W.  349;  R.  Co.  v.  Longyear  (Mich.)  94  N.  W.  670. 
It  is  true  that  evidence  clearly  improper  might  justify  a  reversal 
of  confirmation,  should  it  appear  that  it  had  caused  a  substantial 
error  on  the  part  of  the  jury,  but  we  do  not  find  such  to  be  the 
fact  here. 

7.  The  order  of  confirmation  is  attacked  on  the  ground  that 
the  jury  was  subjected  to  improper  influences,  and  because  the 
award  was  inadequate.  It  is  not  within  our  province  to  review 
the  question  of  fact,  further  than  to  see  that  the  finding  is  not 
supported  by  the  evidence.  There  was  a  wide  difference  in  the 
opinions  of  witnesses  as  to  the  value  of  the  land,  and  damage  to 
follow  its  condemnation,  and  the  finding  should  not  be  disturbed 
on  the  ground  of  inadequacy  of  the  award. 
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8.  It  is  urgfed  that  the  verdict  is  void  for  the  reason  that  the 
jury  determined  the  necessity  for  taking  the  defendants*   land 
before  hearing^  the  testimony  as  to  its  value,  or  the  damag^es  re- 
sulting from  its  condemnation.     We  understand  this  to  mean 
that,  by  rendering  prior  awards  as  to  other  parcels,  the  jury  had 
prejudged  the  question  of  necessity  as  to  defendants'  parcels. 
We  think  that  the  statute  contemplates  one  proceeding  for   the 
condemnation  of  lands  of  different  persons  in  a  locality.     C.   & 
M.  L.  S.  R.  V.  Sanford,  23  Mich.  428.    Without  saying  that  suc- 
cessive applications  may  not  be  made,  or  that  one  petition  em- 
bracing all  land  sought  to  be  condemned  on  a  line,  or  even  in  a 
county,  is  necessary,  the  common  practice  is  for  a  jury  to  deter- 
mine the  necessity  for  a  railroad,  highway,  or  drain  in  connection 
with  the  various  parcels  sought  to  be  condemned,  and  any  other 
method  would  seem  to  be  impracticable.    If  a  different  jury  were 
to  be  required  for  each  parcel,  the  verdict  of  any  one  which 
failed  to  find  a  necessity  for  the  improvement  would  block  tiie 
proceedings,   perhaps  after  many   awards  had  previously   been 
made  and  paid.    That  the  jury  should  not  prejudge  a  defendant's 
rights  by  foreclosing  the  question  of  necessity  before  considering 
his  parcel,  or  the  prospective  damages  to  it,  is  true.    See  Paul  v. 
Detroit,  32  Mich.  108.    But  we  do  not  see  that  this  was  done  in 
this  case.    It  is  intimated  in  counsel's  brief  that  successive  awards 
were  made,  but  our  attention  is  not  called  to  the  same  in  the 
record,  while  the  award  which  was  confirmed  includes  a  number 
of  parcels  and  parties.     Manifestly  the  amount  of  damage   to 
each  parcel  must  be  determined  by  itself,  and  such  determina- 
tions, if  made  separately,  and  tentatively  or  conditionally,  and 
subject  to  a  final  conclusion  as  to  necessity,  should  not  be  ob- 
jectionable.    It  is  not  shown  that  confirmation  was  objected  to 
upon  this  ground,  and  this  is  another  reason   why  we  cannot 
disturb  the  verdict. 

Confirmation  of  the  verdict  was  opposed  upon  the  ground  that 
the  verdict  was  ascribable  to  the  improper  conduct  of  persons 
interested  for  the  petitioner  toward  the  jury,  and  the  court  was 
asked  to  refuse  such  confirmation  and  order  a  retrial  upon  the 
ground  that  the  jury  had  been  influenced  thereby.  Testimony 
was  taken  upon  this  subject,  and  it  was  shown  that,  on  the  occa- 
sion of  the  view  of  the  premises,  counsel  and  witnesses  and  jurors 
mingled  freely,  dined  together,  and  that  meals,  cigars,  and  even 
drinks  were  ordered  for  the  jury  and  paid  for  by  petitioner's 
representatives.  The  court  was  of  the  opinion  that  there  was  no 
impropriety  in  all  visiting  the  land  together,  i.  e.  court,  counsel, 
parties,  and  jurors.  Taking  property  by  virtue  of  the  right  of 
eminent  domain  is  a  proceeding  that  ought  to  demand  quite  as 
careful  oversight  as  the  trial  of  any  other  case,  for  it  deals  with 
as  important  interests  as  any  civil  cause.  If  it  is  necessary  for 
the  jury  to  view  the  premises — ^and  it  generally  is — we  think  that 
the  opportunity  should  not  be  given  to  parties  and  bystanders  to 
express  unsworn  opinions  to  them,  either  in  private  or  general 
conversation ;  and  the  practice  of  dining  or  treating  jurors,  which 
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would  be  considered  as  unwarranted,  if  not  censurable,  is  quite  as 
objectionable  in  these  cases.  We  do  not  know  that  the  jurors 
were  influenced  in  this  case,  but  we  are  of  the  opinion  that  owners 
of  land  should  not  be  subjected  to  such  dangers,  or  be  required  to 
show  affirmatively  that  they  have  suffered.  It  is  claimed  that 
objection  was  not  seasonably  made,  and  that  the  point  was  there- 
fore waived.  In  the  case  of  Hicks  v.  Circuit  Judge,  Mich.  Man- 
damus Cases,  734,  a  new  trial  was  ordered  in  a  similar  case, 
after  confirmation,  although  the  return  of  the  circuit  judge  shows 
that  the  offending  consisted  merely  of  the  furnishing  of  cigars  to 
the  jurors  upon  the  statement  in  the  presence  of  the  opposite 
party  that  he  would  do  so  if  he  (the  opposite  party)  consented. 
Assuming  such  consent  from  his  silence,  the  cigars  were  fur- 
nished. In  that  case  the  relief  granted  was  by  mandamus.  Here 
it  arises  upon  objection  to  confirmation,  which  amounted  to  the 
same  thing  as  a  motion  for  new  trial.  The  order  of  the  circuit 
court  is  reversed,  and  a  new  trial  ordered,  as  to  the  land  in 
controversy  in  this  cause. 
The  resi>ondents  will  recover  costs  of  this  court. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Matthews  et  aL 

(Supreme  Court  of  Texas,  June  19,  1905.) 
[88  S.  W.  Rep.  192.] 

Railroads — ^Injury  to  Perscm  on  Track — Cimtributory  Negligence. — 

Where  defendant  railroad  company  had  knowingly  permitted  the 
pcblic  to  use  its  roadbed  within  the  corporate  limits  of  a  city  as  a 
walkway  for  a  number  of  years,  plaintiff's  decedent,  who  was  killed 
while  walking  on  the  track  within  such  city,  was  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  walking  on  the  track. 

Same — Licensees.* — ^Where  defendant  railroad  company  had  know- 
ingly permitted  the  public  to  use  its  track  within  the  limits  of  a  city 
^  a  walkway  for  a  number  of  years,  a  person  so  using  the  track 
was  a  licensee,  and  not  a  trespasser. 

Same — ^Action  for  Death — Opinion  Evidence. — In  ^n  action  against 
a  railroad  company  for  killing  plaintiff's  decedent  while  walking  on 
the  track,  it  was  not  error  to  permit  a  witness  to  testify  that,  in  his 
opinion,  deceased  was  one  of  the  men  he  saw  walking  on  the  track 
shortly  before  deceased  was  killed,  from  the  resemblance  of  the  dead 
nian,  in  form  and  clothes,  to  the  second  man  he  saw  going  along 
the  track. 

Same — ^Admissibility  of  Evidence. — ^Where  defendant  railroad  com- 
pany had  knowingly  permitted  the  public  to  use  its  roadbed  at  the 
place  where  deceased  was  killed  for  a  number  of  years  as  a  passway, 
evidence  of  defendant's  general  manager  that  defendant  had  never 
consented  to  such  use  b>r  persons  other  than  those  having  business 
wth  the  company  on  its  right  of  way,  etc.,  was  inadmissible. 

Certified  questions  from  Court  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District. 

*\s  to  who  are  licensees  on  railroad  tracks,  see  foot-notes  appended 
to  Booth  V.  Union  Terminal  Ry.  Co.  (Iowa.),  14  R.  R.  R.  768,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  768. 
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Action  by  Maggfie  Matthews  and  others  against  the  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Company.    On  certified  questions  from 
the  Court  of  Civil  Appeals. 
.  See  73  S.  W.  413 ;  66  S.  W.  588. 

Smith  &  Beaty,  J,  W,  Terry,  and  Lee  &  Goree,  for  appellant. 
Wolfe,  Hare  &  Maxey,  for  appellees. 

Brown,  J.  Certified  question  from  the  Court  of  Civil  Appeals 
of  the  Fifth  Supreme  Judicial  District.  The  statement  and  ques- 
tions are  as  follows : 

"We  deem  it  advisable  to  present  to  the  Supreme  Court  of  the 
state  of  Texas  for  adjudication  the  following  issues  of  law 
arising  in  the  above-entitled  cause. 

"Statement. 

"This  suit  was  instituted  by  appellee  Mrs.  Maggie  Matthews, 
on  behalf  of  herself  and  her  minor  children,  against  appellant,  to 
recover  damages  sustained  on  account  of  the  alleged  negligent 
killing  of  her  husband,  J.  L.  Matthews.  It  is  alleged  in  substance 
that  J.  L.  Matthews  on  the  8th  day  of  May,  1899,  was  walking 
along  on  appellant's  railroad  track  within  the  corporate  limits  of 
the  city  of  Ft.  Worth,  where  said  track  was  commonly  and  ha- 
bitually used  as  a  pathway  by  pedestrians  with  the  knowledge, 
consent,  and  acquiescence  of  appellant;  that,  while  so  walking 
along  and  upon  said  track,  the  said  J.  L.  Matthews  was,  by  the 
negligence  of  appellant's  servants  operating  one  of  its  freight 
trains,  in  running  such  train  within  the  city  limits  at  a  greater 
rate  of  speed  than  allowed  by  an  ordinance  of  said  city,  and  in 
negligently  failing  to  ring  the  bell  of  the  engine  and  to  keep  a 
lookout  for  persons  who  might  be  expected  to  be  on  its  track, 
knocked  down,  run  over,  and  killed  by  said  train.  Appellant 
pleaded  the  general  issue,  contributory  negligence,  and  specially 
that  appellant  had  posted  along  its  road  in  the  city  of  Ft.  Worth 
warning  notices  to  the  public,  to  the  effect  that  all  persons  not 
having  business  with  the  company  were  forbidden  to  sit,  stand,  or 
walk  upon  its  railroad  tracks,  and  were  prohibited  from  walking 
on  or  crossing  the  tracks  of  the  company,  except  at  legally  es- 
tablished crossings ;  that  the  company  did  not  consent  to  such  use 
of  its  track,  and  that  no  officer  or  agent  of  the  company  had 
authority,  by  acquiescence  or  otherwise,  to  consent  to  such  use  of 
the  tracks,  etc. ;  that  J.  L.  Matthews  was  not  walking  along  its 
track  when  struck  by  its  train,  but  that  he  was  lying  down  upon 
the  same ;  that  he  had  either  been  foully  dealt  with,  and  stunned 
or  murdered  and  placed  upon  the  track,  or  else  that  he  was  in  a 
state  of  intoxication,  and  had  walked  upon  appellant's  track  and 
lain  down  upon  the  same,  or  for  some  other  reason  was  lying 
asleep  or  in  a  state  of  insensibility  on  the  track,  and  that  its 
servants  in  charge  of  said  train  did  not  discover  him  in  time  to 
prevent  the  injury ;  that  by  an  ordinance  of  the  city  of  Ft.  Wortii 
it  is  provided,  in  substance,  that  it  shall  be  unlawful  for  any 
person  to  trespass  upon  the  property  of  any  corporation  without 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S        49S 

Gulf,  etc.,  Rj.  Co.  v.  Matthews 

its  consent,  and  any  person  so  doing  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction,  be  fined  any  sum  not  ex- 
ceeding ten  dollars.  A  jury  trial  resulted  in  a  verdict  and  judg- 
ment against  appellant  in  the  sum  of  $15,500,  from  which  this 
appeal  is  prosecuted. 

"J.  L.  Matthews  owned  a  grading  outfit,  consisting  of  teams 
and  tools,  and  had  been  working  for  the  Santa  Fe  Railroad  near 
Hudenheimer  up  to  a  few  days  before  his  death.  He  quit  work 
near  Hudenheimer,  and  his  teams  and  grading  outfit  had  been  car- 
ried to  Cleburne,  Texas.  On  the  afternoon  of  May  7,  1899,  the  day 
before  he  was  killed,  he  left  Cleburne  for  Ft.  Worth,  in  company 
with  T.  W.  Turner,  expecting  to  get  work  either  at  a  gravel  pit 
in  the  city  or  from  the  Texas  &  Pacific  Railway  Company.  Be- 
fore leaving  Cleburne,  Matthews  instructed  one  of  his  employees 
to  carry  the  grading  outfit  across  the  country  to  Ft.  Worth,  and 
meet  him  at  a  certain  watering  trough  on  Main  street  about  3 
0  clock  p.  m.  on  May  8th.  About  10  o'clock  p.  m.  on  May  7th, 
Mattfiews  and  Turner  separated  at  a  hotel  or  lodging  house  on 
Main  street,  agreeing  to  meet  next  morning  at  7  o'clock  on  Front 
street,  and  then  go  together  to  look  for  a  camping  place  for  the 
teams  and  grading  outfit.  Matthews  told  the  clerk  at  this  lodging 
house  that  he  wanted  to  secure  a  bed,  but  did  not  care  to  go  to 
sleep  right  then ;  that  he  was  going  away,  but  would  be  back  in 
about  one  hour  to  occupy  the  bed.  He  was  informed  that  he 
could  get  the  bed,  and  about  10  o'clock  p.  m.  left  in  a  state  of 
intoxication,  but  did  not  return  to  occupy  the  bed. 

"L.  C.  Andrews  testified:  *My  name  is  L.  C.  Andrews;  age, 
43  years.  I  reside  in  Ft.  Worth.  Am  a  cooper  by  occupation  or 
trade.  At  the  present  time  I  am  in  the  employ  of  Armour  &  Co., 
of  North  Ft.  Worth.  On  May  8,  1899,  I  resided  in  Ft.  Worth, 
Texas,  and  was  employed  as  night  clerk  at  the  Tremont  Hotel,  on 
Rusk  street,  just  east  of  the  courthouse.  I  am  not  acquainted 
i^ith  the  plaintiffs,  or  any  of  them.  Never  saw  them,  that  I 
know  of.  I  did  hear  of  the  circumstances  of  the  finding  of  the 
body  of  a  dead  man  on  the  track  of  the  defendant  railway  com- 
pany near  the  Old  Cemetery,  in  the  city  of  Ft.  Worth  on  or  about 
the  8th  day  of  May,  1899.  I  don't  remember  the  date,  but  re- 
member that  it  was  along  about  that  time.  I  heard  of  the  matter 
through  hearing  people  talk  about  it  at  the  time.  I  met  and  got 
slig^htly  acquainted  with  a  man,  who,  I  believe,  was  J.  L.  Mat- 
thews, on  the  night  previous  to  the  morning  J.  L.  Matthews,  de- 
ceased, was  found  dead  on  the  Santa  Fe  Railroad,  out  near  the 
Old  Cemetery.  I  met  him  about  11  p.  m.  in  the  office  of  the 
Tremont  Hotel  in  Ft.  Worth,  Texas.  This  man  Matthews  came 
into  the  hotel  office  and  applied  for  a  bed  for  the  night.  I  let 
him  have  the  bed,  received  payment  from  him  for  the  bed  for  the 
nij^fht,  and  showed  him  his  room.  He  occupied  the  bed  that 
ni^ht.  I  know  it  was  the  night  just  preceding  the  morning  on 
which  the  dead  body  of  J.  L.  iVIatthews,  deceased,  was  found  on 
the  Santa  Fe  track,  out  near  the  Old  Cemetery.  My  only  trans- 
action with  him  was  renting  him  a  bed  for  that  night,  and  re- 
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ceiving  payment  for  it     He  came  in  and  asked  me  for  a  bed. 
We  ^ot  into  a  short  conversation  after  he  had  secured  the  bed. 
He  told  me  that  he  had  some  teams  on  the  road  to  Ft.  Worth, 
and  that  he  wanted  to  find  some  suitable  grounds  for  a  camp. 
He  asked  me  where  he  could  find  some  suitable  grounds  for  a 
camp,  and  I  told  him  I  was  not  much  acquainted  with  such   as 
that,  but  I  had  seen  people  camped  on  the  north  side  of  the  river, 
back  of  the  jail,  and  also  out  along  the  Santa  Fe  track  beyond 
the  Old  Cemetery.    We  had  just  a  short  conversation.     I  don't 
remember  our  exact  words,  but  they  were  substantially  as  above. 
I  know  he  wanted  a  place  for  his  teams  to  camp,  and  I  informed 
him  of  the  two  places  where  I  had  seen  campers.    Before  goings 
to  bed  on  the  night  before,  he  told  me  to  wake  him  up  about  5 
o'clock ;  that  he  wanted  to  get  out  and  get  a  camp  for  his  teams. 
1  woke  him  up  about  S  :30  in  the  morning.    I  knocked  at  his  door 
and  awakened  him.     A  few  minutes  after,  he  came  downstairs 
and  entered  the  office.    It  was  necessary  for  him  to  come  throug^h 
the  office,  coming  down  ffom  his  room.    I  did  have  a  short  con- 
versation with  him  that  morning.     He  remained  in  the  oflfice  a 
very  short  time.    He  again  asked  me  about  the  camping  grounds, 
and  the  directions  to  them.     I  gave  him  the  directions  to  the 
place  I  had  informed  him  about.    He  left,  saying  he  was  going- 
to  look  out  for  a  camping  place.    I  never  saw  him  after  he  left 
the  office.    I  never  noticed  what  direction  he  went  after  leaving 
the  hotel  office.    The  last  time  I  saw  him  was  in  the  office,  as  he 
was  leaving,  and  it  was  about  ten  or  fifteen  minutes  before  6  o'clock 
in  the  morning.     It  was  daytime.     I  never  saw  him,  dead   or 
alive,  after  that.    I  cannot  give  a  minute  description  of  him.     As 
I   remember  him,  he  was  about  five  feet  six  or  seven  inches 
high,  and  would  weigh  about  135  or  140  pounds;  had  a  light  com- 
plexion; had  on  a  brown  or  dark  suit  of  clothes,  and  a  black 
slouch  hat.     I   don't  remember  whether  or  not  he  was   clean 
shaven,  or  the  color  of  his  eyes.    I  only  saw  Matthews  the  two 
times — first  at  night,  when  I  rented  him  the  bed,  and  next  in  the 
morning,  after  he  got  up  and  came  down  to  the  office.     I  saw 
him  only  a  short  time  on  each  of  these  occasions.    The  first  time 
I  saw  him,  when  he  came  for  the  bed,  he  was  drinking,  but  he 
was  at  himself.    He  could  get  along  by  himself.    When  he  came 
down  the  next  morning  he  was  sober.    The  hotel  at  which  I  was 
working  the  night  that  Matthews  was  killed  did  keep  a  register. 
I  did  not  enter  Matthews'  name  on  it.    I  saw  he  was  drinking,  and 
never  required  him  to  register.     He  paid  me  cash  for  his  bed. 
I  afterwards  inquired  for  his  name,  and  got  it,  but  neglected  to 
place  it  on  the  register.' 

'*W.  C.  Prince  was  sexton  of  the  Old  Cemetery,  near  where 
the  dead  body  of  Matthews  was  found.  On  the  morning  Mat- 
thews was  killed  Prince  saw  one  of  appellant's  trains  pass,  going 
north.  About  five  or  ten  minutes  before  this  train  passed,  he 
(Prince)  saw  two  men  walking  on  the  railroad  track,  both  going 
north.  He  was  about  thirty-five  yards  distant  from  them,  and  did 
not  know  who  they  were.    They  passed  along  on  the  track  about 
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sixty  or  seventy  yards  apart.  Prince  was  then  on  his  way  to  the 
cemetery,  and,  in  a  few  minutes  after  this  train  passed,  he  saw 
several  persons  g^athered  at  the  scene  of  the  accident,  and  went 
there,  and  saw  the  dead  body. 

*'Clyde  Baptist  was  a  section  hand  in  the  employ  of  appellant, 
and  lived  at  its  section  house.  This  section  house  was  about 
fifty  feet  west  of  appellant's  track  at  Peach  street,  which  is  about 
('4)  one-fourth  of  a  mile  south  of  where  the  body  of  Matthews 
was  found.  On  the  morning  the  body  was  found,  he  saw  a  man 
walking  up  appellant's  railroad  track,  north.  He  did  not  know 
the  man.  The  man  he  saw  was  about  five  feet  and  six  inches 
hi^h,  medium  build,  and  wore  a  dark  suit  of  clothes  and  slouch 
hat,  probably  of  a  brown  color.  About  five  minutes  after  this 
man  passed  up  the  track,  a  stock  train  of  appellant  passed,  goin^ 
north,  running  about  twenty-five  or  thirty  miles  per  hour.  The 
man  Baptist  saw,  who  had  just  preceded  the  train  up  the  track, 
was  walking  very  brisk  when  he  passed  the  section  house — 2i 
little  over  an  ordinary  walk,  and  about  like  a  business  man  would 
fi:o  to  and  from  his  business.  This  witness  on  the  same  morning 
found  one-half  of  a  vest  about  one  mile  from  the  point  where  the 
dead  body  was  found.  This  piece  of  goods  or  vest  was  of  the 
same  quality  of  goods,  in  the  witness'  judgment,  as  the  clothes 
the  man  wore  who  passed  the  section  house,  going  north,  on  the 
appellant's  track.  This  piece  of  a  vest  had  not  been  cut,  but  torn, 
from  the  other  part  of  the  garment.  Baptist  did  not  know 
whether  the  dead  body  found  was  the  same  man  he  saw  pass  the 
section  house,  or  not.  When  Matthews  left  home,  some  months 
before  the  accident,  he  carried  with  him  two  hats — one  a  black, 
and  the  other  a  drab.  He  also  took  with  him  a  dark-brown  coat 
and  vest,  and  a  lighter-colored  brown  pair  of  pants.  After  his 
death  the  black  hat  was  returned  to  his  wife,  but  the  coat,  vest, 
pants,  and  drab  hat  were  not. 

"There  were  about  three  miles  of  appellant's  railroad  lying 
within  the  corporate  limits  of  the  city  of  Ft.  Worthy  its  general 
direction  being  north  and  south.  Situated  within  the  city  limits, 
about  one  mile  and  a  half  north  of  the  depot,  and  on  the  west  side 
of  the  road,  is  what  is  known  as  *01d  Cemetery.'  Beginning  near 
Peach  street,  which  is  about  one-fourth  of  a  mile  south  of  the 
point  where  the  dead  body  was  found,  and  extending  north  to 
the  Trinity  river,  about  a  mile,  the  railroad  is  built  upon  an  em- 
bankment varying  in  height,  but  a  good  portion  of  it  is  probably 
15  feet  high.  Just  north  and  near  Old  Cemetery  were  grounds 
that  had  been  used  for  campers  for  many  years,  and  the  stock 
yards  are  about  three  miles  north  of  the  city. 

"H.  E.  Bemis,  for  defendant,  testified:  1  am  a  locomotive 
engineer.  Have  been  for  24  years.  I  am  in  the  employ  of  the 
G.,  C.  &  S.  F.  Ry.  Co.,  and  have  been  for  16  years.  I  know 
about  a  man  having  been  run  over  about  May  8,  1899,  in  the 
northern  part  of  Ft.  Worth,  near  the  Old  Cemetery ;  that  Is,  what 
was  told  to  me  afterwards  was  the  body.  I  heard  there  'was  a 
body  run  over.  On  that  morning  I  was  running  an  engine  on  a 
19  R  R  R— 32 
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train.    We  left  the  Ft.  Worth  Station  at  6  o'clock.    I  know  where 
the  Old  Cemetery  is,  in  the  city  of  Ft.  Worth.     I  remember 
passing^  it  that  morningf.     The  railroad  runs  rig^ht  close  to    it- 
Some  of  the  embankments  are  walled  up,  to  keep  it  from  sliding 
into  the  cemetery.    That  morning^  was  very  toggy.    As  near  as  I 
can  recollect  we  were  making^  about  twenty-five  miles  an  hour 
when  we  passed  the  Old  Cemetery  that  morning^.    I  did  not  time 
myself;  just  judging  it — the  speed  and  grade,  and  things  like 
that.    It  is  a  down  grade  there  towards  the  Trinity  river.    After 
leaving  Peach  street  there  are  no  more  surface  crossings  before 
you  get  out  of  town.    As  we  went  along  by  the  Old  Cemetery, 
my  attention  was  attracted  to  something  on  the  track.    It  was  a 
dark  object,  and,  going  at  that  rate  of  speed,  it  being  so  vague, 
and  all  considered,  I  could  not  distinctly  tell   what  it  was — 
whether  it  was  a  pile  of  rocks,  or  what  it  might  be.    I  thoug^ht 
it  might  be  a  hog  or  a  dog,  or  something  like  that.    I  could  not 
tell.    It  was  not  a  great  distance  ahead  of  the  engine ;  only  a  short 
distance.    I  would  not  think  it  was  more  than  thirty  or  fifty  feet ; 
something  like  that.    I  could  not  tell.    You  could  form  a  pretty 
good  idea,  knowing  the  condition  of  the  weather  and  the  speed  of 
the  train.    I  could  not  say  how  far  it  might  have  been  ahead.     I 
should  say  a  car  length  in  front  of  the  engine,  which  is  from 
thirty  to  forty  feet.     About  twenty-five  or  thirty  feet  is  the  en- 
gine's length.    I  have  not  the  exact  dimensions.    That  is  my  best 
judgment.    I  know  the  fireman  noticed  that  object  by  his  asking 
the  question,  "What  is  that?"  that  is  how  I  know  he  did.     He 
made  the  exclamation,  "What  is  that?" — is  about  all  I  remember 
was  said  between  me  and  the  fireman  about  the  time  we  went 
over  that  object.    I  do  not  remember  what  else  was  said  in  that 
-conversation.    It  has  been  too  long  ago.    Our  first  meeting  point 
•was  the  stockyards.     We  had  orders  that  we  had  until  6:15  to 
get  to  the  stockyards.    The  other  train  had  the  right  to  come  out 
on  the  main  line  and  come  to  Ft.  Worth  against  us  after  that. 
They  had  orders  to  wait  until  6:15  for  us.     We  met  another 
train  that  morning  at  the  stockyards.    I  did  not  see  any  man  that 
morning  walking  along  the  track  in  front  of  the  engine,  and  did 
not  strike  any  man  walking  along  in  front  of  my  engine.    As  we 
went  along  the  track  that  morning  I  was  watching  the  track 
closdy..    When  it  is  foggy,  if  anything  it  is  more  necessary  to 
keep  a  constant  lookout.    The  headlight  of  my  engine  was  burn- 
ing.    In  a  fog  the  headlight  of  an  engine  is  of  no  aid  to  the 
engineer.    The  idea  is  that  it  aids  one  in  a  fog  to  see  the  engine. 
Going  at  the  rate  of  speed  that  we  were  at  the  time  we  hit  the 
object  on  the  track,  I  could  not  have  checked  my  train  by  the 
use  of  the  appliances  at  hand  in  time  to  prevent  running  over  that 
body.' 

"A.  R.  Woodward,  for  defendant,  testified:  1  reside  at  Cle- 
burne. I  am  a  locomotive  engineer.  I  was  a  fireman  before  my 
promotion  in  1901.  I  remember  the  circumstances  of  a  man 
being  rim  over  alongside  of  the  Old  Cemetery,  in  the  northern 
part  of  Ft  Worth,  some  time  in  May,  1899.    I  was  on  an  engine 
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running  from  Ft  Worth  that  morning.  H.  E.  Bemis  was  my 
engineer.  I  am  familiar  with  the  track.  I  know  where  the  Old 
Cemetery  is.  The  cemetery  borders  on  the  right  of  way.  My 
train  passed  there  about  6  o'clock  in  the  woming.  It  was  very 
foggy,  and,  if  I  remember,  misting  rain  some.  About  the  time 
we  passed  Peach  street  there  was  a  signal  given  for  the  curve — 
both  bell  and  whistle.  I  don't  know  just  how  long  the  bell  con- 
tinued to  ring  as  we  passed  the  Old  Cemetery,  but  some  distance 
down  the  road.  The  signal  was  given  somewhere  near  Peach 
street,  both  by  bell  and  whistle.  The  whistle  signal  is  two  long 
blasts  and  two  short  blasts  for  every  road  crossing  or  curve. 
The  fireman  rings  the  bell.  I  was  ringing  the  bell  on  that  morn- 
ing. As  we  passed  along  the  track  by  the  Old  Cemetery  that 
morning,  I  saw  an  object  on  the  track.  As  we  were  going  down 
the  hill,  I  was  sitting  on  the  seat  box  and  looking  ahead ;  and  this 
object  appeared  on  the  track,  and  looked  very  unusual  and  un- 
common, and  I  looked  closer  at  it.  I  don't  suppose  I  seen  the 
object  over  sixty,  seventy,  or  eighty  feet  ahead  of  the  engine. 
We  passed  over  it  quickly,  and,  as  we  passed  over  it,  I  glanced 
over  at  the  engineer  and  says,  "What  is  that?  He  says,  "That's 
what  I  want  to  know."  That  is  about  all  there  was  to  it.  There 
was  a  general  conversation  to  the  stockyards.  The  engineer 
spoke  up  very  soon,  and  says,  "I  believe  it  looked  like  a  human 
form."    I  says,  "That's  what  it  looks  like  to  me." 

"John  Woods,  a  negro,  had  spent  the  night  at  his  mother's,  who 
lived  near  the  appellant's  railroad,  and  about  200  yards  north  of 
where  the  dead  body  was  found.  He  was  walking  down  the 
track  southward  on  the  morning  Matthews  was  killed,  going  to 
the  city  of  Ft  Wcm^.  He  met  a  freight  train  loaded  with  cattle 
on  the  railroad  track,  going  north.  He  heard  no  signal  of  the 
approaching  train,  either  by  ringing  of  the  bell  or  sounding  of 
the  whistle,  and  the  train  was  within  about  30  or  40  feet  of  him 
when  he  discovered  it.  He  saw  and  heard  it  about  the  same  time. 
He  stepped  aside  to  let  the  train  pass,  but  it  was  running  so  fast  and 
so  near  to  him  before  he  discovered  it  that  he  narrowly  escaped  be- 
ing struck  by  it.  After  the  train  passed.  Woods  got  back  on  the 
track  and  proceeded  on  towards  the  city,  and,  when  about  100 
yards  south  of  the  point  where  the  train  passed  him,  he  discovered 
the  body  of  a  dead  man  lying-  on  the  railroad  track.  This  body 
was  badly  mangled  and  almost  nude,  nearly  all  the  clothing  hav- 
ing been  torn  from  it,  but  was  warm  when  found,  and  blood 
flowing  from  it  freely. 

"It  was  admitted  on  the  trial  that  the  body  found  by  John 
Woods  and  viewed  by  the  other  witnesses  was  that  of  J.  L. 
Matthews,  and  that  the  point  where  Matthews  was  killed  was 
within  the  corporate  limits  of  the  city  of  Ft.  Worth.  The  morn- 
ing Matthews  was  killed  there  was  a  very  dense  fog. 

"By  an  ordinance  of  the  city  of  Ft.  Worth,  it  was  made  a 
misdemeanor  for  any  person  to  trespass  upon  the  premises  of 
another  or  corporation  without  his  or  its  consent ;  and  it  was  also 
made  a  penal  offense,  by  an  ordinance  of  that  city,  to  run  a  train 
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anywhere  within  the  city  limits  at  a  g^reater  rate  of  speed  than  six 
miles  per  hour.  Appellant  had  also  promulg^ated  a  rule  as  fol- 
lows :  *A11  trains  will  reduce  speed  to  six  miles  per  hour  through 
the  corporate  limits  of  *  *  *  Ft.  Worth/  Indorsed  on  the 
time  card  containing;  this  rule  was  the  following^ :  *For  the  infor- 
mation and  p:overnment  of  employees  only.  The  company  re- 
serves the  rigfht  to  vary  from  it  at  pleasure.'  It  was  admitted 
that  this  rule  was  in  force  at  the  time  of  the  accident. 

"Appellant's  railroad  track  north  of  Peach  street  and  along^side 
of  the  Old  Cemetery,  and  where  J.  L.  Matthews  was  run  over  by 
appellant's  train  and  killed,  was  commonly  and  habitually  used 
by  a  gfreat  number  of  pedestrians  at  the  time  of  the  accident  as  a 
footpath,  and  had  been  so  used  for  many  years  prior  thereto.  This 
track  had  been  used  so  constantly  as  a  footpath,  and  by  such  a 
largfe  number  of  people,  and  for  so  lonp  a  time,  that  we  conclude 
that  appellant's  agents  and  servants  located  at  Ft.  Worth,  and 
those  operating  its  trains  over  said  track,  had  full  knowledge  of 
such  use. 

'*M.  R.  Pendell,  for  defendant,  testified:   *I  was  superintendent 
of  the  Northern  Division  of  the  Santa  Fe  in  May,  1899.    My  du- 
ties as  superintendent  took  me  all  over  the  line.    I  had  full  chargi^e 
of  the  track  north  of  Ft.  Worth  between  the  station  and  the  Ft. 
Worth  Stockyards.    We  were  making  some  improvements  along^ 
there  at  that  time.    I  used  to  go  there  sometimes  two,  three,  and 
four  times  a  week ;  sometimes  over  it  several  times.    Was  division 
superintendent  three  years  and  a  half,  and  was  trainmaster  three 
years  and  a  half  before  that  time.    There  was  no  footpath  along 
that  track.  Like  any  other  track,  occasionally  saw  people  on  it.  We 
had  workmen  along  there.    There  were  few  people  along  there. 
I  had  full  control  of  the  track  along  there  by  the  cemetery.    There 
was  no  one — not  even  myself — had  any  authority  to  give  per- 
mission to  citizens  and  outsiders  to  use  the  tracks  as  a  highway. 
The  general  manager  or  general  superintendent  at  Galveston  did 
have  this  authority.     Colonel  Polk  was  then  general  manag^er, 
and  B.  F.  Yoakum  was  general  manager  prior  to  Colonel  Polk. 
If  any  authority  had  been  given  to  any  person  for  footway  or  use 
of  the  track,  it  would  have  gone  through  my  hands — ^through  my 
office.    It  would  have  come  under  my  jurisdiction. 

*'L.  J.  Polk  testified :  *I  am  46  years  of  age ;  residence,  Galves- 
ton, Texas.  My  occupation  is  that  of  general  manager  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and  my  residence 
and  occupation  were  the  same  in  May,  1899.  The  company 
caused  notice  to  be  printed  and  posted  at  all  depots,  warehouses, 
and  other  numerous  places  on  the  company's  property,  and,  as 
far  as  practicable,  the  notice  has  been  kept  posted  ever  since  that 
time.  I  did  not  know  that  the  portion  of  the  defendant's  track  in 
question  has  been,  and  was  for  a  long  time  prior  to  May  8,  1899, 
used  by  the  public  as  a  footway.  I  have  not  been  so  informed. 
I  have  no  personal  knowledge  as  to  what  extent  the  track  of  the 
company  has  been  used  at  Ft.  Worth.' 

"Appellant  had  posted  on  the  north  and  south  ends  and  on  the 
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sides  of  its  depot  at  Ft.  Worth,  in  conspicuous  places,  notices 
warning  the  public  and  positively  forbidding  them  *to  enter,  sit, 
stand  or  walk  upon  its  railroad  side  tracks,  right  of  way,'  etc. 
This  depot  was  situated  one  mile  and  a  half  south  of  the  point 
where  J.  L.  Matthews  was  run  over  and  killed.  There  is  slight 
e^'idence  tending  to  show  that  there  may  have  been  a  notice  at 
Peach  street,  which  is  about  one-fourth  of  a  mile  south  of  where 
the  accident  occurred,  but  we  think  the  verdict  of  the  jury  em- 
braces a  finding  that  there  was  none  there ;  and  we  find  there  was 
no  such  warning  notice  nearer  than  one  mile  and  a  half  of  the 
point  where  Matthews  was  run  over  by  the  train.  There  was  no 
express  consent  on  the  part  of  appellant  or  its  agents  for  pedes- 
trians  to  use  that  portion  of  its  railroad  track  in  question  as  a 
footpath.  We  also  think  the  verdict  of  the  jury  embraces  a 
finding  that,  at  the  time  J.  L.  Matthews  was  struck  by  appellant's 
train,  he  was  walking  along  on  appellant's  railroad  track,  and 
was  not  lying  down  upon  the  track;  and,  in  deference  to  the 
verdict,  we  so  find. 

"Appellant  offered,  by  L.  J.  Polk,  its  general  manager,  to 
prove  that  appellant  had  never  consented  to  the  use  by  the  public 
or  any  person  or  persons,  except  on  business  of  the  company,  of 
the  appellant's  right  of  way,  depot  grounds,  or  reservation  as  a 
pathway.  Appellees'  counsel  objected  to  the  introduction  of  this 
testimony  on  the  ground  *that  it  stated  an  opinion  and  conclusion 
of  the  witness,  and  involved  not  only  a  question  of  fact,  but  a 
question  of  law  as  well,  and  that  it  invaded  the  province  of  the 
jur}':  being  a  statement  of  the  very  question  which  the  jury  was 
to  decide.'  The  objection  was  sustained,  and  the  testimony 
excluded. 

"WTien  the  dead  body  of  Matthews  was  discovered,  it  was 
almost  nude,  nearly  all  the  clothing  having  been  torn  from  it. 
The  witness  Prince,  in  testifying,  did  not  describe  the  size,  form, 
or  clothing  of  either  of  the  men  he  saw  going  north  on  appellant's 
railroad  track  just  a  few  minutes  before  the  train  passed  and 
Matthews'  dead  body  was  found.  Nor  did  he  or  any  other  wit- 
ness describe  what  there  was  of  clothing  on  Matthews'  body. 
The  trial  court  permitted  the  witness  Prince  to  testify,  over 
appellant's  objection,  that  such  testimony  was  *an  opinion  and 
conclusion  of  the  witness  on  a  matter  that  was  for  the  jury,  and 
that  it  was  incompetent,  irrelevant,  and  immaterial,  as  follows: 
*i  have  not  undertaken  to  say  that  I  believed  that  one  of  the  men 
walking  on  the  track  was  the  man  that  was  killed.  It  is  my 
opinion  that  such  is  a  fact  from  the  resemblance  of  the  dead  man, 
in  form  and  clothes,  to  the  second  man  I  saw  going  along  the 
track.' 

"Upon  the  issue  of  contributory  negligence  the  court  charged 
the  jury  as  follows:  *You  are  further  instructed  that  if  you  find 
and  believe  from  the  evidence  that  J.  L.  Matthews  was  walking 
along  the  defendant's  track,  and  was  struck  and  killed  by  said 
train;  but  if  you  further  believe  from  the  evidence  that  in  going 
tipon  said  track  to  walk  along  same  at  the  time  and  under  the 
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circumstances  he  did,  if  you  find  he  was  so  walking^,  said  Mat- 
thews was  gruilty  of  negflig^ence,  as  this  term  has  been  defined  to 
you;  or  if  you  believe  that  said  Matthews  was  at  the  time  in  a 
state  of  intoxication,  and  that  such  state  of  intoxication  placed 
him  in  such  a  condition  that  he  was  unable  and  failed  to  exercise 
ordinary  care  for  his  own  safety,  as  ordinary  care  has  been  here- 
tofore defined  to  you,  and  that  by  reason  of  such  condition  he 
was  struck  and  killed  by  said  train,  if  you  find  he  was  so  struck 
and  killed ;  or  if  you  believe  from  the  evidence  that  said  Matthews 
could,  by  the  exercise  of  ordinary  care,  have  seen  or  heard  said 
train  in  time  to  have  gfotten  out  of  the  way  of  it  and  avoided 
injury;  and  if  you  further  believe  from  the  evidence   that  he 
failed  to  look  and  listen,  or  to  do  either,  for  an  approaching  train, 
and  that  in  such  failure,  if  you  find  he  did  so  fail,  you  find  and 
believe  said  Matthews  was  ffuilty  of  neglig^ence,  as  this  term  has 
heretofore  been  defined  and  explained  to  you ;  and  you  further 
believe  that  said  negfligence,  if  any,  proximately  contributed  to 
his  death;  or  if  you  believe  from  the  evidence  that  there  was 
sufficient  space  for  said  Matthews  to  have  walked  alon^  the  em- 
bankment of  defendant's  roadbed,  outside  of  the  railway  tracks, 
without  danger  of  beingf  struck  by  a  passing  train;  and  if  you 
further  believe  from  the  evidence  that  when  he  was  struck  by 
said  train,   if  you  find  he   was  struck  by  said  train,   he   was 
walking  between  the  rails  on  defendant's  roadbed;  and  if  you 
further  find  and  believe  that  in  walking  between  said  rails,  if  you 
find  he  was  so  walking,  said  Matthews  was  guilty  of  negligence, 
as  this  term  has  been  defined  to  you — then,  in  either  of  the  events 
mentioned  in  this  paragraph,  you  will  find  for  the  defendant, 
although  you  may  believe  that  the  defendant  was  negligent  in 
any  or  all  of  the  particulars  submitted  to  you  by  the  court/ 

"Question  1.  Did  the  trial  court  err  in  submitting  to  the  jur\' 
the  question  whether  or  not  the  deceased,  J.  L.  Matthews,  was 
guilty  of  contributory  negligence  in  being  upon  appellant's  rail- 
road track  at  the  time  and  place  of  the  injury?  In  other  words, 
under  the  facts  stated,  was  the  said  Matthews  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  being  upon  appellant's 
railroad  track  at  the  time  and  place  when  run  over  and  killed  and 
should  the  jury  have  been  instructed  to  return  a  verdict  in  favor 
of  defendant? 

"Question  2.  Under  the  facts  and  evidence  stated,  was  the 
said  J.  L.  Matthews,  at  the  time  he  was  run  over,  a  licensee  upon 
appellant's  railroad  track? 

"Question  3.  Did  the  court  err  in  permitting  the  witness 
Prince,  over  appellant's  objections,  to  testify :  *I  have  not  under- 
taken to  say  that  I  believed  that  one  of  the  men  I  saw  walking^ 
on  the  track  was  the  man  that  was  killed.  It  is  my  opinion  that 
such  is  a  fact  from  the  resemblance  of  the  dead  man,  in  form  and 
clothes,  to  the  second  man  I  saw  going  along  the  track  T 

"Question  4.  Did  the  trial  court  err  in  excluding  the  testimony 
of  appellant's  general  manager,  L.  J.  Polk,  that  appellant  had 
never  consented  to  the  use  by  the  public  or  any  person  or  persons, 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S        503 

Texas  A  N.  Ky.  Co.  v.  McDonald 

except  on  business  of  the  company,  of  appellant's  right  of  way, 
track,  depot  grounds,  or  reservation  as  a  pathway?'* 

We  answer  the  first  question,  that  the  facts  do  not  show  that, 
as  a  matter  of  law,  Matthews  was  guilty  of  contributory  negli- 
jfence  in  walking  upon  the  defendant's  roadbed.  Therefore  the 
trial  court  did  not  err  in  submitting  that  issue  to  the  jury. 

To  the  second  question,  we  reply,  under  the  facts  found  by  the 
Court  of  Civil  Appeals,  the  jury  might  have  concluded  that 
Matthews  was  a  licensee,  as  defined  by  the  decisions  of  this  court. 
Washington  v.  Railroad  Co.,  90  Tex.  314,  38  S.  W.  764;  Lee  v, 
I  &  G.  N.  Ry.  Co.,  89  Tex.  583,  36  S.  W.  63 ;  Railroad  Co.  v. 
Watkins,  88  Tex.  20,  29  S.  W.  232 ;  Railroad  Co.  v.  Crosnoe,  72 
Tex.  79,  10  S.  W.  342.  It  is  well  settled  by  the  decisions  of  this 
court  and  by  the  decisions  of  courts  of  other  states  that  if  a 
portion  of  the  roadbed  of  a  railroad  company  has  been  commonly 
and  habitually  used  for  a  long  time  by  the  public  as  a  footpath, 
with  the  knowledge  and  acquiescence  or  by  the  permission  of  the 
company,  it  is  considered  as  having  licensed  the  public  to  use 
such  portion  of  its  roadbed  for  that  purpose.  The  evidence  in 
this  case  would  justify  a  jury  in  finding  that  the  railroad  company 
had  knowingly  permitted  the  public  to  use  its  roadbed  at  the 
place  of  the  accident  for  a  number  of  years,  and,  under  such  facts, 
Matthews  would  be  considered  as  a  licensee;  that  is,  he  would 
not  be  held  to  be  a  trespasser  in  the  sense  that  his  act  of  walking 
upon  the  roadbed  would  per  se  constitute  negligence  that  would 
defeat  a  recovery  for  his  death  by  his  wife  and  children. 

We  answer  the  third  and  fourth  questions  in  the  negative. 


Texas  &  N.  O.  Ry.  Co.  v,  McDonald. 

(Supreme  Court  of  Texas,  June  25,  1905.) 
[88  S.  W.  Rep.  201.] 

Railroads  —  Negligence  —  Personal  Injuries  to  Person  on  Track — 
Contributory  Negligence.'^ — The  act  of  sitting  on  a  railroad  track 
over  which  cars  are  expected  to  pass  is  a  negligent  one,  which  pre- 
cludes one  guilty  of  it,  when  hurt,  from  complaining  of  mere  negli- 
gence on  the  part  of  those  operating  the  cars  in  failing  to  discover  his 
presence  and  avoid  injuring  him. 

Same — Evidence. — Where  defendant  railroad  was  delivering  cars,  to 
be  unloaded  by  the  consignee's  men,  and  was  permitting  all  uses  of 

*As  to  the  care  due  licensees  and  trespassers  on  railroad  tracks, 
sec  foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v.  Williams 
Buggy  Co.  (Ga.),  14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Ca^s.,  N.  S., 
171;  foot-notes  appended  to  Anderson  v.  Seattle-Tacoma  Interurban 
Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
380;  foot-notes  appended  to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co. 
(Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  397;  foot-note 
appended  to  Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R. 
459,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended  to  Koegel 
i\  Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  358. 
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the  cars  and  of  the  track  and  right  of  way  proper  in  carrying:  on 
the  work,  it  was  under  no  obligation  to  plaintiff,  one  of  the  men, 
while  not  so  engaged,  which  it  did  not  owe  to  the  public  generally, 
who  might  be  about  the  track  and  cars. 

Error  to  Court  of  Civil  Appeals  of  First  Supreme  Judicial  Dis- 
trict. 

Action  by  Ed.  McDonald  against  the  Texas  &  New  Orleans 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  bring-s 
error.    Reversed. 

For  former  opinion,  see  85  S.  W.  493. 

Baker,  Botts,  Parker  &  Garwood,  Andrews,  Ball  &  Streettnan, 
and  C  L,  Carter,  for  plaintiff  in  error. 
Jno,  W,  Parker  and  R.  /?.  Hazlewood,  for  defendant  in  error. 

Williams,  J.  The  defendant  in  error,  the  plaintiff  below,  re- 
covered judgment  in  the  district  court  and  Court  of  Civil  Appeals 
against  plaintiff  in  error,  as  defendant,  for  damag^es  for  personal 
injuries  sustained  under  the  following  circumstances: 

Plaintiff  was  in  the  service  of  one  Shea,  a  contractor  with  the 
city  of  Houston,  to  whom  the  defendant  was  delivering^  ^avel 
upon  flat  cars  on  a  spur  track  which  was  located  on  Burnett 
street,  in  that  city,  running^  east  and  west.    West  of  the  place  of 
accident  was  McKee  street,  and  east  of  it  was  Hardy  street,  both 
running;  north  and  south  and  intersecting;  Burnett  street.     For 
several  days  before  plaintiff  was  hurt,  the  defendant  had  been 
delivering;  upon  this  spur  track  the  cars  loaded  with  g;ravel,  which 
was  taken  off  and  put  in  wagons  by  men  employed  by  Shea. 
From  time  to  time  the  unloaded  cars  were  removed,  and  other 
leaded  ones  set  in  to  be  unloaded.    The  evidence  conflicts  as  to 
the  time  of  the  day  when  this  handling  of  the  cars  had  been 
done,  the  plaintiff  introducing  the  evidence  of  a  witness  from 
which  it  might  be  inferred  that  it  had  been  done,  at  least  during  the 
time  of  plaintiff's  employment,  and  for  a  day  or  two  before,  in 
the  intervals  between  the  times  of  the  hands  quitting  and  resum- 
ing work  in  the  evenings  and  mornings,  and  when  they  were  not 
about  the  track.     The  defendant's  evidence,  on  the  other  hand, 
tended  to  show  that  the  practice  had  been  to  take  out  empty  and 
put  in  loaded  cars  in  the  daytime,  and  that,  in  order  to  avoid 
interruption  of  the  work  of  unloading,  it  had  been  arranged  be- 
tween Shea's  representative  and  the  employees  of  the  defendant 
that  this  was  to  be  done  during  the  noon  hour,  from  12  to   1 
o'clock,  when  Shea's  men  were  not  at  work  but  were  getting  their 
dmners.    On  the  day  in  question  there  were  upon  the  spur,  and 
west  of  McKee  street,  a  long  string  of  unloaded  cars.     East  of 
that  street,  and  between  it  and  Hardy  street,  were  other  cars, 
some  of  which  had  been  unloaded  and  others  not,  an  opening  be- 
tween the  two  strings  having  been  left  at  McKee  street  as   a 
passageway.     The  number  of  cars  in  the  last-named  string  is 
variously  estimated,  but  there  were  certainly  more  than  two,  and 
all  but  two  had  been  unloaded.    Of  the  two  nearest  Hardy  street. 
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one  had  been  nearly  unloaded,  and  the  other  was  full  of  g^ravel. 
On  that  day,  just  before  12  o'clock,  Shea's  representative  ar- 
rsngned  with  defendant's  foreman  to  take  out  the  unloaded  cars 
and  put  in  other  loaded  ones  durinf^f  the  noon  hour,  in  order  that 
there  mi^t  be  work  for  the  hands  to  do  in  the  afternoon.  An 
announcement  of  this  arrangement  was  made  to  the  men  at  or 
just  before  noon,  but  plaintiff  and  some  of  the  others  did  not 
hear  it.  Plaintiff  had  been  at  work  about  that  place  for  two  or 
three  days,  but.  as  well  as  can  be  ^fathered  from  his  confused 
statement,  had  been  unloading  cars  only  a  day  and  a  half.  Ac* 
cording  to  his  testimony,  he  had  known  of  no  enjg^ine  coming  in 
upon  this  spur  during  the  daytime,  and  did  not  expect  that  the 
standing  cars,  which  he  says  were  there  all  the  while  he  worked 
there,  would  be  disturbed  during  the  hour  allowed  for  dinner. 
When  the  signal  for  dinner  was  given,  the  hands  left  their  work 
of  unloading  the  cars,  and  those  who  had  their  dinners  with 
them  sat  down  to  eat  at  various  places  near  the  cars.  As  the 
weather  was  hot,  some  of  them  sought  the  shade  of  trees  and 
weeds  near  by.  Plaintiff  and  two  others  took  their  positions  un- 
der one  of  the  unloaded  flat  cars,  plaintiff  sitting  on  the  end  of  a 
cross-tie  outside  of  but  near  to  the  rail,  and  in  front  of  the  brake 
beam,  facing  east,  with  the  edge  of  the  car  extending  over  him. 
While  he  was  thus  seated,  employees  of  defendant  came  upon 
the  spur  track  with  an  engine  to  take  out  the  empty  cars,  coupled 
with  the  cars  west  of  McKee  street,  pushed  them  across  the  open 
space,  and  struck  those  east  of  that  street,  causing  them  to  move 
eastward,  so  that  the  brake  beam  or  shoe  of  the  one  by  which 
plaintiff  was  sitting  struck  him,  knocking  him  under  the  wheels 
and  causing  the  loss  of  both  legs.  The  evidence,  though  con- 
flicting, is  sufficient  to  authorize  a  conclusion  that  this  was  done 
without  any  signal  of  bell  or  whistle  or  other  warning  of  the  in- 
tended movement,  except  the  announcement  before  stated,  not 
heard  by  plaintiff. 

The  part  of  Burnett  street  south  of  the  track,  on  which  side 
plaintiff  was  seated,  was  unused  as  a  street,  and  was  covered 
with  tall  weeds.  There  is  evidence  to  the  effect  that,  before  the 
movement  of  the  cars,  a  switchman  walked  down  on  the  north 
side  a  part  of  the  distance  from  McKee  to  Burnett  street,  but  did 
not  look  under  the  cars  to  see  if  persons  were  there.  There  is 
much  testimony  in  the  case  directed  to  the  question  whether  or 
not  the  parties  under  the  cars  could  have  been  seen  by  him  or 
others  attending  the  engine,  much  of  which,  as  stated,  is  very 
obscure.  It  does  not  show  that  any  of  the  defendant's  servants 
did  see  them  or  know  their  situation,  and  the  judgment  is  not 
based  on  that  theory.  Nothing  is  shown  to  have  been  brought  to 
their  knowledge  during  the  time  they  had  been  engaged  in  hand- 
ling the  gravel  cars  to  indicate  a  probability  that  any  of  Shea's 
hands  would  be  under  the  cars.  It  was  shown,  indeed,  that  this 
spur,  prior  to  this  period,  had  not  been  much  used,  and  that 
engines  had  rarely  gone  upon  it ;  that  it  had  been  a  storage  or 
repair  track  for  cars  in  bad  order ;  and  that  it  had  been  a  practice 
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for  employees  of  defendant  to  eat  their  dinners,  and  for  children 
to  play,  about  and  under  such  cars.  But  all  cars  of  this  character 
had  been  removed  to  make  room  for  the  movement  of  the  gravel 
cars,  as  stated,  and  duringf  the  time  of  plaintiff's  service  there, 
and  longer,  this  had  been  the  use  made  of  the  track.  There  is 
nothing  to  indicate  that  plaintiff  knew  of  or  was  influenced  by 
the  practice  of  the  employees  and  children  to  be  under  the  cars. 

One  of  the  positions  of  the  defense  is  that,  from  these  facts,  no 
reasonable  conclusion  can  be  drawn  but  that  plaintiff  was  himself 
guilty  of  such  negligence,  contributing  to  his  injury,  as  precludes 
him  from  recovering,  and  we  are  of  the  opinion  that  it  must  be 
sustained. 

That  the  act  of  sitting  upon  a  railroad  track  over  which  cars 
are  expected  to  pass  is  a  negligent  one,  which  precludes  a  person 
guilty  of  it,  when  hurt,  from  complaining  of  mere  negligence  on 
the  part  of  those  operating  the  cars  in  failing  to  discover  his 
presence  and  avoid  injuring  him,  is  well  settled.     2  Thompson, 
Com.  Neg.  §  1789,  and  cases  cited.    Of  that  character  was  plain- 
tiff's act  in  not  only  sitting  on  the  track,  but  in  sitting  immediately 
under  a  car  where  his  view  of  the  movements  of  the  defendant's 
servants,  and  their  view  of  him,  were  greatly,  if  not  wholly,  ob- 
structed, unless  it  is  excused  by  his  claim  that  he  did  not  know  or 
expect  that  the  cars  would  be  moved.    What  assurance  had  he  of 
this?    He  had  none,  according  to  any  view  that  can  be  taken  of 
the  evidence.    That  for  defendant  is  to  the  effect  that  the  switch- 
ing of  the  cars  was  done  in  strict  accordance  with  the  under- 
standing and  the  previous  practice.      This,    however,    may    be 
treated  as  disproved  by  the  evidence  for  plaintiff.     The  facts 
stated  by  the  witness  for  plaintiff  from  which  the  inference  is 
drawn  that  the  taking  out  and  putting  in  of  cars  had  for  a  few 
days  prior  to  the  accident  been  done  between  the  times  when 
Shea's  hands  quit  work  in  the  evenings  and  resumed  in  the  morn- 
ings do  not  go  to  the  extent  of  showing  that  there  had  been  any 
understanding  that  the  business  should  be  managed  in  this  way 
or  that  this  practice  should  continue  and  be  uniform.    They  gave 
no  assurance  that  the  defendant  would  not  take  out  empty  cars 
at  any  other  time,  when  it  could  do  so  consistently  with  the  work 
being  done  for  Shea. 

When  we  come  to  plaintiff's  own  testimony,  we  find  that  the 
only  facts  stated  by  him  as  a  basis  for  his  belief  that  the  cars 
would  not  be  disturbed  are  that  these  cars  had  been  on  this  track 
and  had  not  been  moved  during  the  time  of  his  service  there, 
and  that  no  engine  had  come  upon  the  spur.  He  claims,  not  that 
any  particular  time  had  been  fixed  for  putting  in  and  taking  out 
cars,  but  that  he  judged  they  were  not  to  be  disturbed  before 
they  were  unloaded.  He  says :  "I  do  not  know  whether  it  was 
the  intention  to  move  these  cars  until  they  had  been  unloaded  or 
not ;  they  were  there  to  be  unloaded,  and  I  knew  that  after  we  got 
them  unloaded  I  supposed  they  would  move  them  somewhere; 
I  did  not  suppose  they  would  do  that  until  they  were  unloaded." 
His  inference  that  loaded  cars  would  not  be  taken  out  was  a  just 
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one ;  but  the  two  that  had  not  been  unloaded  were  so  connected 
with  others  that  were  empty  that  any  attempt  that  might  be  made 
to  take  away  the  latter  was  likely  to  move  the  former,  and  that 
is  what  happened. 

We  have  asked  what  assurance  he  had  that  the  cars  would  not 
be  moved,  because  in  our  opinion  nothing  short  of  that  would 
justify  him  in  taking  a  position,  merely  from  choice  and  for  his 
own  pleasure,  where  any  movement  of  the  car  was  almost  sure  to 
hurt  him.  In  taking  this  position,  he  was  not  performing  any 
duty  or  work,  and  had  not  even  the  excuse  that  it  was  the  only 
convenient  place  where  he  would  be  in  the  shade.  Without  some 
definite  assurance  or  understanding  of  the  kind  referred  to,  the 
only  restriction  upon  the  right  of  the  defendant  to  move  its  cars 
was  that  to  be  implied  from  the  fact  that  it  was  delivering  them 
to  be  unloaded  by  Shea's  men,  and  was  permitting  all  uses  of 
±em  and  of  the  track  and  right  of  way  which  was  proper  in 
earning  on  such  business.  This  imposed  upon  it  the  duty  of 
conducting  its  business  with  due  regard  to  the  safety  of  the  men 
while  engaged  in  carrying  on  this  work,  and,  had  plaintiff  been 
hart  while  so  engaged,  his  case  would  have  been  different.  He 
would  then  have  been  where  he  had  the  right  to  be,  and  where 
defendant  must  have  anticipated  he  would  be ;  and  it  may  be  that 
defendant  would  have  had  na  right  to  disturb  the  cars  without 
knowing  his  situation,  and  he  could  have  relied  on  the  observance 
of  its  duty.  But,  as  he  was  not  thus  employed,  no  such  restric- 
tion existed  upon  the  right  of  the  defendant  to  control  its  own 
business,  and  in  doing  so  it  was  under  no  obligation  to  the  plain- 
tiff that  it  did  not  owe  to  the  people  generally,  who  might  be 
about  the  track  and  cars.  Hence  he  had  no  right  to  assume  that 
it  would  know  that  he  might  be  situated  as  he  was  and  would 
find  him  out. 

There  being  nothing  to  prevent  the  defendant  moving  the  cars 
a:  that  time,  the  very  fact  that  they  were  cars  on  a  track, 
the  business  in  which  they  were  employed,  constituted  a  warning 
tliat  the  empty  ones  were  at  some  time  to  be  moved,  and  that 
they  might  as  well  be  moved  at  this  time  as  at  another.  But  for 
the  fact  that  plaintiff  was  under  one  of  them,  no  better  time  could 
have  been  chosen,  and  of  that  fact  defendant's  servants  had  no 
notice.  If  it  be  conceded  that  they  were  guilty  of  negligent 
omissions  in  moving  the  engine  without  signals,  we  think  it  un- 
questionably true  that  his  own  contributing  negligence  was  the 
chief  cause  of  his  misfortune.  His  contention  amounts  to  this: 
that  having  thus,  without  reason  and  for  his  own  pleasure,  placed 
himself  in  one  of  the  most  dangerous  positions  he  could  have 
ch.osen,  he  yet  had  the  right  to  exact  of  defendant  and  its  servants 
the  foresight  and  the  clocklike  precision  of  action  necessary  to 
discover  and  save  him  from  the  consequences  of  his  own  impru- 
dence— ^a  foresight  and  caution  for  his  protection  utterly  wanting 
in  his  own  conduct.  Having  thus  thoughtlessly  exposed  himself 
to  a  danger  from  which  he  suffered,  and  which  he  could  easily 
have  foreseen  and  avoided,  he  is  not  in  a  position  to  say  that 
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he  relied  on  the  defendant's  employees  to  discover  his  danger  and 
protect  him  from  it.  Central  Ry.  Co.  v.  Smith,  78  Ga.  694,  3 
S.  E.  397.  His  case  is  not  better  than  that  of  persons  who  neg^li- 
gfently  walk,  sit,  or  lie  upon  railway  tracks.  These  often  do  not 
know,  or  have  especial  reason  to  expect,  that  trains  will  be  pass- 
ing: while  they  are  on  the  track;  but  of  this  they  take  the  risk, 
the  very  nature  of  the  place  warning  them  of  the  danglers  they 
incur.  The  fact  that  the  cars  were  beingf  used  as  they  were  for 
the  purpose  of  hauling  gravel  to  this  place  notified  plaintiff  of 
the  probability  of  the  empty  ones  being  moved  so  as  to  cause  a 
movement  of  the  one  under  which  he  sat  I"  this  respect  his 
attitude  is  the  same  in  principle  as  those  instanced,  and,  in  so  far 
as  he  so  placed  himself  as  to  limit  the  opportunities  of  himself 
and  of  defendant's  servants  to  see  his  peril,  it  is  worse. 

Giving  due  consideration  to  the  verdict  and  the  judgments  of 
the  courts  below,  we  yet  cannot  escape  the  conviction  that  the 
evidence  conclusively  establishes  a  case  of  contributory  negli- 
gence which  requires  us,  reluctant  as  we  are  to  interfere  on  such 
a  ground,  and  regretting,  as  we  do,  the  necessity,  to  reverse  the 
judgment. 

Reversed  and  remanded. 


Briggs  z\  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  June  21,  1905.) 

[74  N.  E.  Rep.  667.] 

Accident  at  Crossing — Bicyclist  Struck  by  Gate — ^Contributory  Neg- 
ligence.— In  an  action  against  a  railroad  for  personal  injuries  received 
by  plaintiff  through  being  struck  by  a  descending  gate  at  a  street 
crossing  while  attempting  to  cross  the  tracks,  evidence  examined, 
and  held  not  to  warrant  a  finding  that  plaintiff  was  in  the  exercise  of 
due  care. 

Same — Same — Same.* — In  an  action  against  a  railroad  for  personal 
injuries  received  by  plaintiff  through  being  struck  by  a  descending 
gate  at  a  street  crossing  while  attempting  to  cross  the  tracks,  the 
fact  that  the  gate  was  going  up  when  he  started  to  cross,  did  not 
justify  him  in  ignoring  all  the  other  sights  and  sounds  indicating 
that  he  could  not  safely  advance. 

Action  by  John  J.  Briggs  against  the  Boston  &  Maine  Rail- 
road.   Judgment  on  the  verdict. 

James  W,  Wellington,  for  plaintiff. 
Richardsons,  Trull  &  Wier,  for  defendant. 

Knowlton,  C.  J.  The  plaintiff  was  riding  on  his  bicycle  in 
Waltham,  along  a  street  which  crossed  the  defendant's  railroad, 
on  which,  at  that  point,  were  four  tracks  where  trains  passed  verv 
frequently.  When  he  was  about  300  feet  from  the  crossing,  he 
discovered  that  the  gates  were  down,  and  he  rode  his  bicycle  to 
the  curbstone,  and  there  engaged  in  conversation  with  one  Mc- 
Gluickey,  who  stood  upon  the  sidewalk  in  front  of  the  building  in 

♦See  extensive  note  appended  to  Sager  v.  Atchison,  etc.,  Ry.  Co. 
(Kan.),  14  R.  R.  R.  670,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  670. 
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which  his   office  was  located.     He  continued  the   conversation 
about  10  minutes.    During  the  first  three  minutes  the  grates  were 
down,  then  they  went  up  entirely,  and  remained  up  two  or  three 
minutes,  then  they  were  lowered  while  an  express  train  passed. 
In  the  meantime  a  local  train  entered  the  station  and  stopped  at  a 
point  from  50  to  100  feet  from  the  crossing.    It  was  daylight,  and 
the  engine  and  the  whole  train  were  in  full  view  of  the  plaintiff 
while  he  stood  talking  with  McGluickey.    The  gates  were  then 
down,  and  the  gateman  allowed  them  to  remain  down  while  a 
flagman  attached  lanterns  to  the  ends  of  them.    As  two  women 
were  apparently  desirous  of  passing,  he  raised  the  gates  about 
two-thirds  up,  and  allowed  them  to  pass.    Then  the  bell  of  the 
engine  began  to  ring,  indicating  that  this  train  was  about  to  start, 
and  the  gateman,  as  soon  as  he  heard  the  bell  on  the  local  train, 
reversed  the  direction  of  the  gates,  and  began  to  lower  them. 
The  plaintiff,  who  had  started  to  ride  over  the  crossing,  was  hit 
on  the  head  and  knocked  down  into  the  street  by  one  of  the 
gates.    The  approaching  train  was  all  the  time  in  full  view.    The 
continuous  ringing  of  the  engine  bell  was  in  his  hearing,  and 
other  bells  were  ringing  on  the  gates  during  all  the  time  that 
they  were  descending.    No  bell  rang  while  the  gates  were  going 
up.    The  plaintiff  testified  that  as  he  saw  the  gates  going  up  he 
jumped  on  his  bicycle  and  rode  towards  the  crossing ;  that  as  he 
rode  he  was  looking  on  the  ground,  straight  ahead,  and  did  not 
see  whether  the  gates  were  being  lowered  or  whether  the  local 
train  was  moving,  and  did  not  hear,  or  listen  to  hear,  the  bells  on 
the  gates  or  the  bell  on  the  engine,  or  know  whether  they  were 
nnging  or  not.     He  further  testified  that  he  knew  that  trains 
passed  very  frequently  over  this  crossing,  going  both  east  and 
west;  that  the  whole  of  the  local  train  could  be  seen  the  entire 
distance  between  where  he  stood  with  McGluickey  and  the  cross- 
ing; that  there  were  buildings  on  the  other  side  of  the  street 
which  obstructed  the  view  of  the  tracks  on  that  side  of  the 
crossing  until  he  came  within  a  few  feet  of  the  tracks.    He  also 
testified  that  he  could  have  stopped  his  bicycle  at  any  time  within 
a  distance  of  30  feet. 

We  are  of  opinion  that  there  was  no  evidence  to  warrant  a 
finding  that  the  plaintiff  was  in  the  exercise  of  due  care.  While 
the  fact  that  the  gate  was  going  up  when  he  started  to  go  across 
was  proper  to  be  considered,  it  did  not  justify  him  in  shutting  his 
eyes  and  ears  to  all  the  other  sights  and  sounds  which  should  have 
shown  him  that  he  could  not  safely  go  forward.  His  testimony, 
in  connection  with  the  undisputed  facts  as  to  the  situation  and 
the  dangerous  conditions  at  the  crossing,  shows  that  he  was  en- 
tirelv  inattentive,  and  was  not  in  the  exercise  of  ordinarv  care. 
The  case  resembles  in  some  of  its  features  Sewell  v.  New  York, 
Xew  Haven  &  Hartford  Railroad  Company,  171  Mass.  302,  SO 
X.  E.  541.  See,  also,  Creamer  v.  West  End  Street  Railwav 
Company.  156  Mass.  320-324,  31  N.  E.  391,  16  L.  R.  A.  490,  32 
Am.  St.  Rep.  456;  Chase  v,  Maine  Central  Railroad,  167  Mass. 
383-387,  45  N.E.  911. 
Judgment  on  the  verdict. 
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MacGregor  v.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  March  15,  1905.) 

[60  Atl.  Rep.  761.] 

Permanency  of  Injuries — Pleading. — Where  a  description  of  in- 
juries sued  for  did  not  show  that  they  were  necessarily  permanent, 
plaintiff  should  allege  their  permanency,  in  order  to  recover  therefor- 
Personal  Injuries — Future  Consequences — Sufficiency  of  Evidence. 
— In  an  action  for  injuries,  to  entitle  plaintiff  to  recover  present  dam- 
ages for  apprehended  future  consequences,  the  evidence  must  show- 
such  a  degree  of  probability  of  their  occurring  as  ^mounts  to  a  rea- 
sonable certainty  that  they  will  result  from  the  original  injury. 

Same — Evidence — Life  Tablea* — Where,  in  an  action  for  injuries  not 
of  themselves  permanent,  nor  alleged  to  be  permanent,  the  evidence 
did  not  establish  with  reasonable  certainty  that  plaintiff  would  not 
recover  therefrom,  the  admission  of  life  tables  in  evidence  was  er- 
roneous. 

Excessive  Verdict. — Plaintiff,  while  a  passenger  on  defendant'^ 
street  car,  sustained  a  severe  shock  or  jolt,  which  caused  pain  and 
suffering  to  the  date  of  the  5uit.  No  bones  were  broken,  nor  was 
there  a  loss  of  any  limb  or  organ;  and  her  physician  testified  that 
under  the  most  favorable  conditions  her  recovery  would  be  ^  ques- 
tion of  probably  18  to  24  months,  but  that  under  ordinary  circum- 
stances it  might  last  indefinitely.  Held,  that  a  verdict  for  $6,000 
was   excessive. 

Action  by  Emma  R.  MacGregor  against  the  Rhode  Island 
Company.  On  defendant's  motion  for  a  new  trial.  Motion 
granted  on  issue  of  damages. 

Argiied  before  Douglas,  C.  J.,  and  Dubois  and  Blodgett,  J  J. 

Daind  S.  Baker  and  Lezvis  A.  Waterman,  for  plaintiff. 
Henry  IV.  Hayes,  Frank  T,  Boston,  Lefferts  S,  Hoffman,  and 
Alonso  R,  Williams,  for  defendant. 

Blodgett,  J.  The  defendant's  exception  that  the  verdict  is 
contrary  to  the  evidence  must  be  overruled.  The  liability  of  the 
defendant  is  clearly  established  by  the  testimony,  and  the  only 
questions  remaining  for  consideration  are  questions  relating  to 
damages. 

1.  The  declaration  contains  no  averment  of  permanent  injurv-, 
and,  while  such  an  averment  is  not  required  when  it  appears  from 
the  nature  of  the  injury  that  permanent  incapacity  must  inevitably 
result,  yet  the  rules  of  good  pleading  require  such  an  averment 
when  the  injuries  complained  of  are  not  necessarilv  permanent 
in  their  nature.  Thus,  in  1  Chitty,  PI.  (16th  Am.  Ed.)  §  411. 
the  rule  is  thus  stated :  "Whenever  the  damages  sustained  have 
not  necessarily  accrued  from  the  act  complained  of,  and  conse- 
quently are  not  implied  by  law,  then,  in  order  to  prevent  the 
surprise  on  the  defendant  which  might, otherwise  ensue  on  the 
trial,  the  plaintiff  must  in  general  state  the  particular  damage 

♦See  foot-notes  appended  to  Atlanta,  etc.,  Ry.  Co.  v.  Gardner 
(Ga.),  14  R.  R.  R.  602,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  602;  foot-note 
appended  to  Philip  v.  Heraty  (Mich.),  12  R.  R.  R.  39,  35  Am.  &  Eng. 
R.   Cas.,   N.   S.,  39. 


Vol,  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         511 

MacGregor  v,  Rhode  Island  Co 

which  he  has  sustained,  or  he  will  not  be  permitted  to  f^ve  evi- 
dence of  it."    This  is  but  an  amplification  of  the  familiar  rule  of 
pleading:  that  special  damaf^^es  must  be  specially  averred.    In  the 
case  of  an  injury  resulting,  for  example,  in  the  loss  of  a  limb 
or  of  an  eye,  it  is  obvious  that  the  element  of  permanency  is  neces- 
sarily implied  in  the  very  description  of  the  injury,  and  conse- 
quently an  averment  to  that  effect  is  not  requisite.     But  there 
are  many  injuries,  the  description  of  which  shows  that  their  per- 
manence is  merely  probable,  as  well  as  many  other  injuries  where 
permanence  is  more  doubtful  and  more  improbable,  but  neverthe- 
less is  within  the  bounds  of  possibility.    We  think  it  is  no  hard- 
ship to  require  a  plaintiff  in  such  cases  to  aver  permanence,  if  he 
wishes  to  offer  evidence  of  it.    And  see  Watson  on  Damages  for 
Personal  Injuries,  §  305.     In  the  case  at  bar  the  accident  com- 
plained of  was  a  severe  shock  or  jolt  to  the  plaintiff  while  a 
passenger  seated  in  the  car,  not  resulting  in  any  broken  bones  or 
in  the  loss  of  any  limb  or  organ,  and  causing  pain  and  suffering 
to  the  date  of  suit.    The  declaration  contains  the  averment  that 
"for  a  long  time  to  come  she  will  continue  to  suffer  like  pain  and 
nervous  shock,  and  will  be  unable  to  earn  any  wages  or  income,' ' 
etc.    A  careful  consideration  of  the  medical  testimony  offered  by 
the  plaintiff,  and  construed  most  favorably  in  her  behalf,  shows 
that  there  is  no  evidence  that  the  injuries  complained  of  will  be 
permanent,  since  no  one  of  them  testifies  that  their  permanence  is 
even  probable.    Their  utmost  claim  is  that  under  certain  condi- 
tions her  injuries  may  last  indefinitely.     Thus  the  testimony  of 
Dr.  Eccleston,   who  attended  the  plaintiff  from   the  month  of 
August  succeeding  the  accident  until  within  a  week  of  the  trial, 
and  who  was  called  as  a  witness  on  her  behalf,  is  as  follows  on 
the  question  of  the  permanency  of  her  injuries:     "Q.    29.    Has 
she  improved?     A.    I  think  she  has.     Q.    30.    How  much?     A. 
Well,  I  think  there  is  a  perceptible  improvement.    Q.   31.   Judg- 
ing from  her  condition,  how  long  do  you  think  this  trouble  may 
last?    A.   Under  the  most  favorable  conditions,  I  should  think 
that  it  would  be  a  question  of  probably  eighteen  to  twenty-four 
months.    Q.  32.   Under  the  most  favorable  conditions  ?    A.   Yes. 
p.  33.  And  under  ordinary  circumstances  how  long  do  you  think 
it  would  last?    A.    No  man  knows.     Q.    34.    How  long  may  it 
last?    A.   It  might  last  indefinitely." 

2.  In  Strohm  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  306,  the 
Court  of  Appeals  of  New  York  thus  defines  the  rule :  "Future 
consequences  which  are  reasonably  to  be  expected  to  follow  an 
injury  may  be  given  in  evidence  for  the  purpose  of  enhancing 
the  damages  to  be  awarded.  But  to  entitle  such  apprehended 
consequences  to  be  considered  by  the  jury,  they  must  be  such  as 
in  the  ordinary  course  of  nature  are  reasonably  certain  to  ensue. 
Consequences  which  are  contingent,  speculative,  or  merely  possi- 
ble are  not  proper  to  be  considered  in  ascertaining  the  damages. 
It  is  not  enough  that  the  injuries  received  may  develop  into  more 
serious  conditions  than  those  which  are  visible  at  the  time  of  the 
injury,  nor  even  that  they  are  likely  to  so  develop.     To  entitle 
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a  plaintiff  to  recover  present  damag^es  for  apprehended  future 
consequences,  there  must  be  such  a  degree  of  probability  of  their 
occurring^  as  amounts  to  a  reasonable  certainty  that  they  will  re- 
sult from  the  orig^inal  injury."  Strohm  v.  N.  Y.,  L.  E.  &  W.  R. 
Co.,  supra,  was  affirmed  and  followed  in  Tozer  v,  N.  Y.  &  H.  R. 
Co;,  105  N.  Y.  617,  11  N.  E.  369,  and  in  Ayres  v.  Delaware,  L. 
&  W.  R.  Co.  ( 1899)  158  N.  Y.  264,  53  N.  E.  22 ;  also  in  L'Herault 
V.  Minneapolis,  69  Minn.  264,  72  N.  W.  73,  and  McBride  v.  St. 
Paul  City  R.  Co.  (1898)  72  Minn.  294,  75  N.  W.  231.  And  see 
1  Sedgfwick  on  Damag^es,  §  172.  In  W.  U.  Tel.  Co.  v,  Morris 
(1897)  83  Fed.  992,  28  C.  C.  A.  58,  the  United  States  Circuit 
Court  of  Appeals  says:  "In  some  cases  injuries  are  sustained 
which  are  of  such  a  nature  as  will  in  themselves  warrant  an  in- 
ference that  they  will  permanently  affect  the  injured  person's 
health  or  lessen  his  or  her  capacity  to  labor;  but  in  the  present 
case  we  cannot  say  that  the  injuries  inflicted  by  the  surgical  opera- 
tion were  of  such  a  character  that  the  jury  were  at  liberty  to 
infer  therefrom  that  the  health  of  the  plaintiff  would  be  perma- 
nently affected,  or  that  her  capacity  to  labor  would  be  thereby 
impaired.  It  is  just  as  reasonable  to  suppose,  in  the  absence  of 
any  evidence  on  the  subject,  that  she  sustained  no  loss  in  either  of 
these  respects/'  And  see  Dudley  v.  Front  Street  Cable  Rv.  Co. 
(C.  C.)  73  Fed.  128;  Cameron  v.  Union  Trunk  Line,  10  Wash. 
512,  39  Pac.  128;  Hardy  v,  Milwaukee  Street  Ry.  Co.,  89  Wis 
187,  61  N.  W.  771,  affirmed  in  Kucera  v.  Merrill  Lumber  Co. 
(1895)  91  Wis.  645,  65  N.  W.  374;  Kenyon  v,  Mondovi  (1897) 
98  Wis.  54,  73  N.  W.  314. 

3.  Such  bein^  the  state  of  the  pleadings  and  of  the  evidence, 
we  fail  to  see  the  relevancy  of  the  Carlisle  life  tables  to  show 
the  expectancy  of  the  plaintiff's  life.  In  Sweet  v.  Providence 
&  Springfield  R.  Co.,  20  R.  I.  785,  40  Atl.  237,  we  held  that  such 
tables  were  properly  introduced  in  the  case  of  an  accident  causing 
death,  and  we  think  that  their  admission  is  proper  in  cases  in 
which  permanent  injury  necessarily  or  with  reasonable  certainty 
must  result.  Foster  v.  Bellaire  (1901)  127  Mich.  13,  86  N.  W. 
383,  and  cases  cited.  And  see,  also,  Steinbrunner  v.  Ry.  Co.,  146 
Pa.  514,  23  Atl.  239,  28  Am.  St.  Rep.  806;  Kerrigan  v.  Penn. 
R.  Co.,  194  Pa.  105,  44  Atl.  1069 ;  Atlanta  &  West  Point  R.  Co.  v, 
Johnson,  66  Ga.  269 ;  Ohio  &  Mississippi  Ry.  Co.  v.  Cosby  et  al, 

107  Ind.  36,  7  N.  E.  373 ;  and  Stomne  v,  Hanford  Produce  Co., 

108  Iowa,  145,  78  N.  W.  841.  But  in  a  case  in  which  perma- 
nence is  neither  averred  nor  even  shown  to  be  probable,  not  to 
say  that  it  is  not  proved,  we  are  of  opinion  that  the  admission  of 
evidence  as  to  the  probable  duration  of  the  plaintiff's  life  is  im- 
proper, and  can  only  mislead  the  jury  as  to  the  real  import  of  the 
testimony  upon  the  question  of  damages. 

While  it  is  not  possible  to  determine  with  accuracy  from  the 
record  upon  what  testimony  the  jury  based  their  verdict  of 
$6,000,  it  is  nevertheless  entirely  clear  that  that  amount  is  an 
excessive  amount  for  such  injuries  as  the  testimony  discloses  in 
this  case,  if  their  duration  is  considered  as  established  by  the 


Vol,  19  R  R  R— Vol,  42  Am  &  Enc  R  Cas,  N  S         513 

UtUe  Rock  Traction  &  Klec.  Co.  v.  McCankiU 

for^oin^  testimony ;  and,  if  the  amount  is  based  upon  permanent 
injun'  for  a  period  presumptively  established  by  the  life  tables, 
it  is  sufficient  to  say  that  the  evidence  does  not  warrant  a  findingf 
of  permanent  injury.  In  either  event  the  defendant's  exception 
thereto  must  be  sustained. 

The  case  will  accordingfly  be  remitted  to  the  common  pleas 
division  for  a  new  trial  upon  the  single  question  of  the  amount  of 
±e  plaintiff's  damage. 


Little  Rock  Traction  &  Electric  Co.  v.  McCaskill. 

(Supreme  Court  of  Arkansas,  April  22,  1905.) 
[86  S.  W.  Rep.  997.] 

NegHgence  —  Evidence— Proximate   Cause — Cutting   Fire   Hose.* — 

Where  the  motorman  of  a  street  car  negligently  ran  over  a  fire  hose 
vhkh  was  conveying  water  to  a  burning  residence,  cutting  the  hose, 
so  that  by  reason  of  the  waste  of  water  from  the  opening  the  firemen 
lost  control  of  the  fire  to  such  an  extent  as  to  cause  the  destruction 
of  the  furniture  in  the  residence,  the  owner  thereof  was  entitled  to 
recover  dami^ges  from  the  street  railroad  company,  on  the  ground 
that  the  cutting  of  the  hose  was  the  proximate  cause  of  the  loss. 

Appeal  from  Circuit  Court,  Pulaski  County ;  Edward  W.  Win- 
field,  Judfi^e. 

Action  by  J.  M.  McCaskill  against  the  Little  Rock  Traction  & 
Electric  Company.  From  .a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  evidence  showed  that  defendant  street  railroad  company 
was  operating  a  line  on  a  street  on  which  a  fire  plug  was  situated, 
from  which  water  was  being  taken  to  extinguish  a  fire  in  plain- 
tiff's house ;  that  the  hose  was  stretched  across  the  car  tracks,  and 
was  playing  on  the  burning  house  under  a  full  head  of  water ; 
and  there  was  evidence  to  show  that  a  few  minutes  after  the 
fire  was  under  control  a  street  car  of  defendant  company  ap- 
proached the  place  where  the  hose  was  stretched  across  the  tracks 
and  ran  over  the  hose,  cutting  it  in  two,  whereby  so  much  water 
was  lost  as  to  render  the  supply  being  used  to  extinguish  the  fire 
inefficient,  and  inefficient  to  such  an  extent  that  the  fire  thereupon 
increased  its  headway  so  that  by  the  time  the  hose  was  repaired  it 
was  impossible  for  plaintiff  to  move  his  furniture  and  other 
property  from  the  building  before  it  was  destroyed.  Plaintiff 
testified  that  after  the  hose  was  repaired  the  flames  were  extin- 

.  *As  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
loot-notes  appended  to  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),. 
1^  R.  R.  R.  246,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  246;  Wabash  R.  Co. 
J.  Billings  (111.),  14  R.  R.  R.  203,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  203; 
Dcnison,  B.  &  N.  O.  R.  Co.  v,  Barry  (Tex.),  14  R.  R.  R.  201,  37  Am. 
«Eng.  R.  Cas.,  N.  S.,  201;  Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),. 
1*  R-  R.  R.  129,  37  Am.  &  Eng.  R.  C*s.,  N.  S.,  129. 

19RRR— 33 
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g^ished  in  a  few  minutes,  and  the  motorman  testified  that  he 
could  see  the  li^fht  from  the  fire  which  lit  up  the  sky,  and  that  to 
his  knowledgfe  he  did  not  run  over  the  hose,  he  not  having  seen 
the  same ;  and  on  cross-examination  he  admitted  that  he  was  not 
looking"  for  the  hose,  but  he  was  looking^  at  the  fire,  and  the  court 
instructed :  "If  you  find  there  was  negligence  by  defendant,  any 
loss  to  plaintiff  which  you  undertake  to  compensate  in  damages 
must  be  such  as  is  directly  attributable  to  such  n^ligence;  not 
such  as  might  or  could  have  resulted,  but  such  as  did  result  from 
such  negligence." 

Rose,  Hemingay  &  Rose  and  Cantrell  &  Loughborough,  for 
appellant. 
John  Hallum,  for  appellee. 

HitL,  C.  J.  McCaskill's  house  was  burning  in  the  nighttime, 
and  three  streams  of  water  were  playing  upon  it,  one  from  a  hose 
crossing  Markham  street,  which  lay  across  the  street  car  track. 
The  hose  was  four  or  five  inches  in  diameter,  and  the  street  bril- 
liantly illuminated  from  the  burning  building,  which  was  near 
by.  A  car  of  appellant  company  ran  over  the  hose  and  cut  it  on 
each  rail.  There  was  no  reason  why  the  motorman  could  not 
have  seen  it  for  a  long  distance.  He  denies  seeing  the  hose,  but 
tells  of  watching  the  fire  as  he  came  near  it.  McCaskill's  evidence 
tended  to  prove  that  the  cessation  of  water  from  this  hose  stopped 
the  work  of  taking  furniture  out  of  the  burning  house,  and  tiiat 
the  fire  was  in  such  a  state  of  control  that  most  of  his  furniture 
could  have  been  rescued,  if  this  stream  of  water  had  not  sud- 
denly ceased.  The  evidence  conflicted,  and  the  issues  went  to  a 
jury,  and  a  verdict  for  McCaskill  resulted.  The  reporter  will 
set  out  the  instructions  and  the  substance  of  the  testimony. 

The  appellant  presents  the  case  of  Mott  v,  Hudson  River  Ry. 
Co.,  1  Rob.  585,  as  conclusive  against  appellee's  action.  This  is 
a  decision  of  the  Superior  Court  of  the  City  of  New  York,  and 
the  case  in  question  was  heard  and  determined  before  Justices 
Robertson,  White,  and  Barbour,  and  decided  in  1863.  The  point 
reaching  to  this  case  is  thus  stated  in  the  syllabus :  "Damages 
caused  by  the  spreading  of  a  fire  in  consequence  of  the  defend- 
ant's negligently  injuring  a  hdse  actually  in  use  in  extinguishing 
it,  whereby  the  only  supply  of  water  available  for  the  purpose  was 
stopped,  are  too  remote  to  sustain  an  action.''  Justice  White,  in 
a  dissenting  opinion,  pointed  out  that  cutting  a  fire  hose  in  an 
instance  remotely  causing  loss  would  not  be  actionable,  and  then 
added :  "But  in  the  present  instance  the  hose  was  actually  carr>- 
ing  water  upon  the  plaintiff's  burning  building,  and  rapidly  ex- 
tinguishing the  fire,  when  it  was  cut.  The  plaintiff  was  instantly 
deprived  by  this  act  of  the  flow  of  water  upon  his  house,  and  the 
flames  that  had  been  going  out  under  the  action  of  the  hose  im- 
mediately rose,  and  destroyed  that  and  otlier  property  owned  by 
him.  It  would  be  difficult  to  state  a  case  of  more  direct  or  im- 
mediate damage  resulting  from  a  specific  act.*'  The  same  ques- 
tion came  before  the  Supreme  Judicial  Court  of  Massachusetts  in 
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1872,  and  the  Mott  Case  was  cited  as  first  in  a  long  list  of  cases 
relied  upon  by  the  appellant,  but  it  did  not  receive  notice  in  the 
q)inion.  After  discussing  the  question  and  reviewing  cases  on 
proximate  causes,  the  court  said:  '*The  law  regards  practical 
distinctions,  rather  than  those  which  are  merely  theoretical ;  and 
practically,  when  a  man  cuts  off  the  hose  through  which  firemen 
are  throwing^  a  stream  upon  a  burning  building,  and  thereupon 
the  building:  is  consumed  for  want  of  water  to  extinguish  it,  his 
act  is  to  be  regarded  as  the  direct  and  efficient  cause  of  the  in- 
jury." Metallic  Compression  Casting  Co.  v.  Fitchburg  R.  R. 
Co.,  109  Mass.  277,  12  Am.  Rep.  689.  The  h^h  standing  of  the 
Massachusetts  court,  the  sound  reasoning  given,  re-enforced  by 
the  able  dissenting  opinion  in  the  Mott  Case,  impel  the  court  to 
follow  it,  rather  than  the  Mott  Case. 
No  other  questions  are  presented,  and  the  judgment  is  affirmed. 


Harsh  MAN  v.  Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  Jan.  26,  1905.) 

[103  N.  W.  Rep.  412.] 

Wrongful  Death  —  Right  to  Recover  —  Common  Law.* — ^At  com- 
mon law  and  independent  of  statutory  authority  no  right  of  recovery 
for  the  wrongful  or  negligent  injury  of  another  resulting  in  deatn 
exists. 

Same — Same — Parties. — Where  a  right  of  recovery  is  given  by 
statute,  and  the  exercise  of  that  right  is  committed  to  particular  per- 
sons, it  cannot  be  exercised  by  another  person,  even  though  he  may 
be  the  sole  beneficiary. 

Same — Same — Same — Father  of  Minor. — Section  5976,  Rev.  Codes 
1899,  designates  three  classes  of  persons  who  may  maintain  an  action 
for  the  wrongful  or  negligent  killing  of  another.  These  do  not  in- 
clude surviving  parents.  It  is  accordingly  held  that  a  complainant  by 
a  father  in  an  action  prosecuted  in  his  own  name  and  right  to  re- 
cover for  the  death  of  his  minor  son  does  not  state  a  cause  of  action. 

Complaint — Objections — ^Appeal. — Where  a  complaint  wholly  fails 
to  set  out  a  substantial  cause  of  action,  and  cannot  be  made  good  by 
amendment,  the  objection  to  its  sufficiency  nj^y  be  urged  at  any  stage 
of  the  proceedings,  and  may  be  considered  upon  appeal  by  the  court 
on  its  own  motion. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Barnes  County;  W.  S.  Lauder, 
Judge. 

Action  by  Jacob  R.  Harshman  against  the  Northern  Pacific 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Ball,  Watson  &  Maclay,  for  appellant. 
Young  &  Wright,  for  respondent. 

Young,  J.    The  plaintiff  brougfht  this  action  in  his  individual 

♦See  foot-note  appended  to  Gregory  v,  Illinois  Cent.  R.  Co.  (Ky.), 
11  R.  R.  R.  380,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  380. 


516        Vol  19*  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Harshtnan  v.  Northern  Pac.  Ry.  Co 

capacity  and  rig^ht  to  recover  damages  from  the  defendant  for 
the  alleg^ed  negligent  killing  of  his  son,  Walter  Harshman,  a  boy 
10  years  of  age.  The  complaint  alleges,  among  other  things,  that 
the  deceased  was  in  good  health;  that  the  plaintiff  was  entitled 
to  his  services  and  earnings  until  his  majority ;  and  that  said  serv- 
ices and  earnings,  after  deducting  the  cost  of  his  maintenance, 
were  of  the  value  of  $2,000,  for  which  sum  he  demanded  judg- 
ment. At  the  opening  of  the  trial  counsel  for  defendant  ob- 
jected to  the  introduction  of  any  evidence,  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  was  overruled.  At  the  close  of  the  testi- 
mony defendant  moved  for  a  directed  verdict  upon  several 
grounds,  one  of  them  being  "that  the  plaintiff  has  not  shown  that 
he  has  suffered  any  legal  damage  or  injury  through  the  death  of 
said  Walter  Harshman  which  entitles  him  to  a  verdict"  This 
motion  was  also  overruled.  Both  rulings  were  excepted  to.  The 
jury  returned  a  verdict  for  $1,500  in  plaintiff's  favor.  The  de- 
fendant then  moved  in  the  alternative  for  judgment  notwithstand- 
ing the  verdict  or  for  a  new  trial.  The  motion  was  in  all 
respects  denied,  and  this  appeal  is  from  the  order  denying  the 
same. 

The  view  we  have  taken  of  this  case  makes  it  necessary  to  con- 
sider but  one  question,  and  that  is  whether  the  complaint  states 
a  cause  of  action  in  plaintiff's  favor.  Counsel  for  defendant  con- 
tend that  it  does  not,  and  we  fully  agree  with  this  contention.  It 
may  be  said  at  the  outset  that  whatever  right  of  recovery  exists 
for  injuries  caused  by  the  negligent  killing  of  another  is  created 
by  legislative  authority  only.  At  common  law  no  such  right  of 
recovery  existed.  This  is  well  settled.  "The  authorities  are  so 
numerous  and  so  uniform  on  the  proposition  that  by  the 
common  law  no  civil  action  lies  for  an  injury  which  results 
in  death  that  it  is  impossible  to  speak  of  it  as  a  proposi- 
tion open  to  question.  It  has  been  decided  in  many  cases  in 
the  English  courts  and  in  many  of  the  state  courts,  and 
no  deliberate,  well-considered  decision  to  the  contrary  is  to  be 
found."  Insurance  Co.  v.  Brame,  95  U.  S.  754,  24  L.  Ed.  580 ; 
Carey  v.  Railway  Co.,  ,55  Mass.  475,  48  Am.  Dec.  616,  and  cases 
cited  in  note,  page  633 ;  also  Am.  &  Eng.  Encyc.  (2d  Ed.)  vol.  8, 
p.  855,  and  cases  cited. 

The  statutory  provisions  upon  which  the  plaintiff's  right  to 
maintain  this  action  depends  are  contained  in  chapter  36,  Code 
Civ.  Proc.  (sections  5974-5979,  Rev.  Codes  1899,  inclusive).  It 
is  patent  upon  an  inspection  of  these  sections  that  no  cause  or 
right  of  action  is  given  to  a  surviving  father.  Section  5974  de- 
clares that  those  who  wrongfully  or  negligently  cause  an  injury 
resulting  in  the  death  of  another  are  liable  notwithstanding  the 
death  of  the  person  injured.  Section  5975  fixes  the  measure  of 
their  liability  by  declaring  that  "in  such  actions  the  juiy  shall  give 
such  damages  as  they  think  proportionate  to  the  injury  resulting 
from  the  death  to  the  persons  entitled  to  the  recovery."  Section 
5976,  which  designates  the  persons  to  whom  the  right  of  action 
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is  ^ven,  reads  as  follows :  "The  action  shall  be  brought  by  the 
following^  persons  in  the  order  named:  1.  The  survivingf  hus- 
band or  wife,  if  any.  2.  The  surviving;  children,  if  any.  3.  The 
personal  representative.  If  any  person  entitled  to  bring  the  action 
refuses  or  neglects  so  to  do  for  a  period  of  thirty  days  after  de- 
mand of  the  person  next  in  order,  such  person  may  bring  the 
same."  Section  5977  exempts  the  amount  recovered  from  lia- 
bility for  the  debts  of  the  decedent,  and  provides  that  "it  shall  in- 
ure to  the  exclusive  benefit  of  his  heirs  at  law  in  such  shares  as 
the  judge  before  whom  the  case  is  tried  shall  fix  in  the  order  for 
judgment,  and  for  the  purpose  of  determining  such  shares  the 
judge  may,  after  the  trial,  make  any  investigation  which  he  deems 
necessary."  Section  5978  provides  that  the  action  shall  not  abate 
by  the  death  of  either  party.  Section  5979  confers  the  power  of 
making  settlement,  either  before  or  after  suit  brought,  upon  the 
persons  who  are  entitled  to  bring  the  action,  and  provides  that 
"such  compromise  shall  be  binding  upon  all  persons  authorized 
to  bring  the  action  or  to  share  in  the  recovery."  It  will  be  ob- 
served tiiat  the  right  of  action  is  given  to  three  classes  of  persons, 
and  that  the  plaintiff  belongs  to  neither  one  of  them.  We  are 
bcmnd  to  know,  because  of  the  extreme  youth  of  the  decedent, 
that  there  was  no  surviving  wife  or  surviving  children.  The 
only  remaining  person,  then,  who  could  maintain  this  action,  un- 
der the  statute,  is  the  personal  representative.  Statutes  similar  to 
this  are  found  in  almost  all  of  the  states,  and  it  is  universally  held 
that  only  the  persons  designated  in  the  statute  can  maintain  the 
action.  The  reason  is  self-evident,  namely,  that  the  right  or  cause 
of  action  is  statutory,  and  is  given  only  to  those  whom  the  statute 
designates.  See  Tiffany  on  Death  by  Wrongful  Act,  §  616,  and 
cases  cited ;  also  Nash  v,  Tousley,  28  Minn.  5,  8  N.  W.  875 ; 
Scheffler  v.  M.  &  St.  L.  Ry.  Co.  (Minn.)  19  N.  W.  656;  Major  v. 
B.,  C.  R.  &  N.  Ry.  (Iowa)  88  N.  W.  815;  Killian  v.  Southern 
Rv.  Co.  (N.  C.)  38  S.  E.  873;  McGinnis  v,  M.,  C.  &  F.  Ry.  Co. 
(Mo.  Sup.)  73  S.  W.  586;  Fabel  v.  C,  C,  C.  &  St.  L.  Ry.  Co. 
find.  App.)  65  N.  E.  929;  Woodward  v,  C.  &  N.  W.  Ry.,  21  Wis. 
309 ;  Weidner  v.  Rankin,  26  Ohio  St.  522. 

It  is  contended  by  plaintiff,  however,  that  inasmuch  as  he  is 
the  sole  heir,  and  as  such  is  entitled  to  any  sum  which  may  be 
lawfully  recovered,  the  verdict  which  has  been  returned  in  his 
favor,  even  though  he  has  no  right  under  the  statute  to  maintain 
the  action,  should  be  sustained.  We  cannot  agree  to  this  con- 
tention. Aside  from  the  absence  of  any  legal  right  to  the  verdict, 
we  are  not  permitted  to  assume  that  a  verdict  returned  in  a 
different  action  prosecuted  under  authority  of  law  would  be  the 
same  as  that  which  has  been  returned  without  legal  sanction  or 
ri^ht.  A  similar  contention  was  urged  in  Usher  v.  West  Jersey 
R.  R.  Co.,  126  Pa.  206,  17  Atl.  597,  4  L.  R.  A.  261,  12  Am.  St. 
Rep.  863.  In  that  case  a  widow  sought  to  recover  damages  for 
the  death  of  her  husband.  The  statute  of  New  Jersey,  where  he 
was  killed,  provided  that  the  action  *'shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased  person." 
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It  was  contended  that,  inasmuch  as  the  amount  recovered  in  such 
action  is  to  be  for  the  exclusive  benefit  of  the  widow  and  next  of 
kin,  the  widow  may  be  allowed  to  sue  for  it  in  her  own  name. 
This  the  court  denied,  and  sustained  a  nonsuit,  saying^:  "There 
is  no  room  for  latitude  of  construction.  The  meaning  of  the 
language  is  plain  and  unambiguous,  and  its  directions  manda- 
tory. It  is  an  established  rule  that  statutory  remedies  are  to  be 
strictly  pursued,  and  we  have  no  right,  when  the  Legislature  have 
commanded  one  form,  to  say  that  another  will  serve  the  purpose 
equally  well.  The  lawmaking  power  has  settled  the  remedy  as 
well  as  the  right,  and  courts  are  not  authorized  to  vary  or  depart 
from  either.  Moreover,  the  distinction  made  in  this  statute  be- 
tween the  party  having  the  right  of  action  and  the  ulitmate 
beneficiary  is  familiar  to  all  common-law  states,  and  is  of 
settled  importance.  *  *  *  In  the  face  of  this  settled  dis- 
tinction, clearly  recognized  and  commanded  by  the  statute,  it 
would  be  an  act  of  judicial  usurpation  to  say  that  the  mandate 
of  the  statute  may  be  disregarded."  We  know  of  no  case,  and 
none  is  cited,  where  a  recovery  by  one  having  no  right  of  action 
has  been  allowed  or  sustained  over  objection  upon  the  ground 
that  the  plaintiff  would  be  the  beneficiary  in  an  action  prosecuted 
by  the  person  having  the  right.  This  was  urged  in  Friese  v. 
Friese,  12  N.  D.  82,  95  N.  W.  446,  and  was  overruled. 

It  may  be,  and  probably  is,  true,  as  counsel  for  plaintiff  con- 
tend, that  the  defendant's  general  objection  to  the  introduction 
of  evidence,  as  well  as  the  ground  stated  for  granting  a  directed 
verdict,  did  not  definitely  apprise  the  trial  court  or  opposing 
counsel  of  the  nature  of  the  objection  now  being  considered ;  but 
that  does  not  affect  our  right  to  consider  it.  This  is  not  a  case 
where  a  cause  of  action  is  substantially  but  defectively  stated, 
and  in  which  the  defect  could  be  cured  by  amendment.  The 
complaint  in  this  case  not  only  does  not  state  a  cause  of  action, 
but  it  shows  upon  its  face  that  it  cannot  be  made  to  state  a 
cause  of  action.  It  is  well  settled  that  where  a  complaint  wholly 
fails  to  set  out  a  substantial  cause  of  action,  and  is  incapable  of 
being  made  good  by  amendment,  the  objection  to  its  sufficiency 
may  be  taken  at  any  stage  of  the  proceedings,  even  upon  appeal 
and  upon  the  court's  own  motion.  Porter  v.  Booth,  1  S.  D.  558, 
47  N.  W.  960;  Johnson  v.  Burnside,  3  S.  D.  230,  52  N.  W. 
1057;  De  Witt  v,  Chander  (N.  Y.)  11  Abb.  Prac.  459;  Crosby 
V,  Huston,  1  Tex.  203,  225;  Thomas  v.  Franklin,  42  Neb.  311, 
60  N.  W.  568.  See,  also,  cases  collected,  2  Cent.  Dig.  Appeal  & 
Error,  §  1232. 

No  amendment  can  make  the  present  complaint  state  a  cause 
of  action  in  plaintiff's  favor.  The  only  way  it  can  be  made  to 
state  a  cause  of  action  in  favor  of  any  one  is  to  substitute  the 
personal  representative  of  the  decedent  as  plaintiff,  and  that 
cannot  be  done  under  the  guise  of  an  amendment,  for  that  would 
not  continue  the  existing  suit  except  in  form,  "but  would  create 
and  institute  a  new  suit  or  a  new  question,  and  in  a  controversy 
between  different  parties."  Lower  v,  Segal,  60  N.  J.  Law,  99, 
36  Atl.  777;  Lowell  v.  Segal  (N.  J.  Sup.)  34  Atl.  945. 
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This  case  is  not  one  of  defect  of  parties  or  of  want  of  legal 
capacity  to  sue.  It  is  purely  a  want  of  a  cause  of  action.  The 
objection  that  a  complainant  dpes  not  state  a  cause  of  action 
"calls  in  question  not  only  the  sufficiency  of  the  facts  stated  in 
the  complaint  to  constitute  a  cause  of  action,  but  also  the  right 
or  authority  of  the  plaintiff  to  institute  or  maintain  a  suit  upon 
snch  a  cause  of  action."  Frazer  v.  State  (Ind.  Sup.)  7  N.  E. 
203;  Tipton  County  v.  Kimberlin  (Ind.  Sup.)  9  N.  E.  407,  and 
cases  cited. 

It  follows  that  the  order  appealed  from  must  be  reversed,  and 
the  action  dismissed ;  and  it  is  so  ordered.    All  concur. 


Best  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota*  June  2,  190S.) 
[103  N.  W.  Rep.  709.] 

Railroads — Killing  Stock — Evidence — Initructions.* — In  an  action 
to  recoTer  damages  for  the  loss  of  stock  alleged  to  have  been  killed 
bj  the  wanton  and  willful  negligence  of  the  defendant's  trainmen^ 
it  is  held  that  the  evidence  sustains  the  verdict  for  plaintiff,  and  that 
the  trial  court  did  not  err  in  its  charge  to  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Minneapolis;  H.  D.  Dick- 
inson, Judgfe. 

Action  by  E.  C  Best  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiff.  From  an  order  denying 
jndg[ment  notwithstanding  the  verdict,  or  a  new  trial,  defendant 
appeals.    Affirmed. 

Rome  G.  Brown  and  Charles  S,  Albert,  for  appellant. 
Geo,  C.  Stiles,  for  respondent. 

ST.VRT,  C.  J.  On  September  1,  1904,  the  plaintiff  was  the 
owner  of  two  ponies,  and  while  they  were  being  driven  across 
the  defendant's  railway  track  near  Orono,  this  state,  they  broke 
away  from  the  persons  in  charge  of  them,  ran  upon  the  track, 
and  were  hit  and  killed  by  the  defendant's  locomotive.  This 
action  was  brought  in  the  municipal  court  of  the  city  of  Minne- 
apolis to  recover  damages  for  the  loss  of  the  ponies,  on  the  ground 
of  the  defendant's  alleged  wanton  and  willful  negligence  in  the 
premises.  The  case  was  tried  by  a  jury,  and  a  verdict  returned 
for  the  plaintiff  for  $211.  The  defendant  appealed  from  an  order 
denmg  its  motion  for  judgment  notwithstanding  the  verdict, 
or  for  a  new  trial.  Two  questit>ns  are  raised  by  the  assignments 
of  error :  The  first  is  to  the  effect  that  there  is  no  evidence  in 
the  case  to  sustain  the  allegation  that  the  defendant  was  guilty 

*As  to  the  care  required  of  trainmen  to  avoid  collisions  with  stock, 
see  foot-note  appended  to  Nashville  &  K.  R.  Co.  v.  Davis  (Tenn.), 
13  R.  R,  R.  432,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  432. 
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of  willful  and  wanton  negflisfence ;  and,  second,  that  the  trial 
court  erred  in  its  charg^e  to  the  jury,  and  in  its  refusal  to  charge 
upon  the  subject  of  wanton  and  willful  negfli^ence. 

1.  To  entitle  the  plaintiff  to  recover,  it  was  necessary  for  him 
to  show  that  the  ponies  were  discovered  upon  the  track,  in  a 
perilous  position,  by  those  in  charg^e  of  the  defendant's  train,  in 
time,  with  safety  to  the  train  and  those  on  it,  to  have  avoided 
hitting;  them,  by  the  exercise  of  ordinary  care,  and  that  they 
failed  to  do  so.  Hohl  v.  Ry.  Co.,  61  Minn.  321,  63  N.  W.  742, 
52  Am.  St.  Rep.  598;  Mooers  v.  Ry.  Co.,  69  Minn.  90,  71  N.  W. 
905.  The  evidence  was  conflicting.  The  testimony  of  the  train- 
men was  to  the  effect  that  as  soon  as  the  ponies  were  discovered 
upon  the  track  the  danger  signal  was  given,  the  brakes  applied, 
and  all  done  that  could  have  been  reasonably  done  to  stop  the 
train  and  avert  the  threatened  collision.  There  was,  however, 
evidence  on  behalf  of  the  plaintiff  tending  to  show  that  the  de- 
fendant's engineer  must  have  seen  the  ponies  on  the  track  and 
in  a  perilous  position  in  time,  by  the  exercise  of  ordinar>'  care, 
to  have  avoided  striking  them.  The  weight  of  the  evidence  seems 
to  be  in  favor  of  the  defendant,  but  there  certainly  was  evidence 
tending  to  support  the  verdict ;  and  we  cannot  set  it  aside  simply 
because  the  preponderance  of  the  evidence  is,  in  our  opinion,  in 
favor  of  the  defendant. 

2.  The  defendant  requested  the  court  to  instruct  the  jury  as 
follows:    "You  are  instructed  that  if  you  find  that  the  engineer 
of  defendant,  after  discovering  the  horses  upon  the  track,  gave 
the  danger  alarm,  and  had  reasonable  cause  to  believe  that  said 
animals  would  leave  the  track,  it  would  not  be  necessary  for  him 
to  stop  the  train."    The  refusal  to  give  this  instruction  is  urged 
as  error.     The  request  was  misleading,  for  the  reason  that  the 
jury  might  infer  from  it  that  if  the  engineer  gave  the  signal, 
having  reasonable  cause  to  believe  the -animals  would  leave  the 
track,  it  was  not  his  duty  to  stop  the    train,    even    if    he   dis- 
covered that  the  animals  did  not  heed  his  signal.    But  this  aside, 
the  request  was  an  abstract  proposition,  in  view  of  the  testimony 
of  the  engineer  to  the  effect  that  he  gave  the  signal  and  at- 
tempted  to   stop   the   train    immediately   upon   discovering  the 
ponies  on  the  track.     The  request  was  properly  refused.    The 
defendant  also  requested  the  court  to  give  this  instruction :  "You 
are  instructed  that  the  plaintiff  must  show  by  a  preponderance 
of  the  evidence  that  the  defendant's  engineer  and  fireman  saw 
the  horses  in  a  perilous  position,  and  that  they  could,  after  see- 
ing them  in  such  position,  with  safety  to  the  train,  have  stopped 
said  train  before  reaching  said  horses,  and  that  after  seeing  them 
they  omitted  to  do  some  particular  thing  which  they  could  have 
done  to  avoid  the  injury.     If  you  do  not  so  find,  your  verdict 
must  be  for  the  defendant."    It  is  true  that  the  duty  of  those  in 
charge  of  the  train  to  avoid  injury  to  those  on  the  train  and  to 
the  train  itself  was  paramount  to  the  duty  of  avoiding  injury  to 
trespassing  stock  upon  the  track.     But  the  request  placed  upon 
the  plaintiff  the  burden  of  showing  that  both  the  engineer  and 
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fireman  saw  the  horses  in  a  perilous  position,  and  failed  to  exer- 
cise ordinary  care.  The  plaintiff's  evidence  tended  to  show  that 
the  en^neer  must  have  seen  the  animals  on  the  track.  It  was 
not  error  to  refuse  this  request.  The  charg^e  of  the  trial  court 
to  the  jury,  taken  as  a  whole,  was  a  full  and  accurate  statement 
of  the  law  applicable  to  the  case.  We  find  no  reversible  error 
in  it. 
Order  affirmed. 


Illinois  Cent.  R.  Co.  v,  Buchanan. 

(Court  of  Appeals  of  Kentucky,  June  15,  1905.) 

[88  S.  W.  Rep.  312.] 

Corporations — Affiliated  Institutions — Separate  Organisations — Lia- 
bility of  Dominant  Corporation.* — A  railroad  hospital  association  was 
organized  as  a  corporation  independent  of  the  railroad,  and  by  its 
articles  its  directors  were  declared  to  be  certain  officers  of  the  rail- 
road and  their  successors  in  office;  and  all  employees  of  the  railroad 
were,  as  such,  made  members  thereof.  By  its  by-laws,  employees 
of  the  railroad  were  entitled  to  its  benefits  in  case  of  illness  or  ac- 
cident, and  were  required  to  pay  a  monthly  assessment,  proportionate 
to  their  salaries,  for  its  support.  These  assessments  were  deducted 
by  the  railroad  from  the  employees  salaries,  and  pjiid  over  to  the 
treasurer  of  the  hospital  4ssociatk)n  for  its  benefit.  Held,  that  the 
hospital  corporation  was  a  separate  and  distinct  organization  from 
the  railroad,  and  the  latter  was  not  liable  for  the  conduct  of  the 
hospital  directors,  nor  for  the  negligence  of  physicians  or  attendants 
of  the  hospital  in  treating  a  railroad  employee. 

Hobson,  C.  J.,  and  Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hopkins  County. 
"Xot  to  be  officially  reported." 

Action  by  Ed  Buchanan  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

/.  M.  Dickinson,  Trabue,  Doolan  &  Cox,  and  Gordon,  Gordon 
&  Cox,  for  appellant. 
C.  J,  Waddill  and  Wm.  Worthington,  for  appellee. 

Paynter,  J.  While  appellee  was  in  the  service  of  the  Illinois 
Central  Railroad  Company  his  kneecap  was  broken,  and  he  was 
sent  to  the  Illinois  Central  Hospital  for  treatment.  He  claims 
that  while  under  the  care  of  the  physicians  and  nurses  of  the 
hospital  he  was  unskillfuUy  and  improperly  treated,  and  thereby 
sustained  damag^es,  and  this  action  was  instituted  to  recover 
them,  a  trial  of  which  resulted  in  a  verdict  for  him.  The  alleged 
right  to  recover  of  the  Illinois  Central  Railroad  is  based  upon  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  railroad  companies  for  the  negligence  of  physicians  and  others 
in  charge  of  sick  or  injured  persons,  see  foot-note  appended  to  Chicago 
City  Ry.  Co.  v,  Saxby  (111.),  14  R.  R.  R.  568,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  568. 
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averment  that  it  had  entered  upon  a  contract  with  him  by  which 
it  undertook,  in  the  event  of  his  injury,  "that  he  should  be  prop- 
erly and  skillfully  treated  by  proper  and  skillful  surg^eons  in 
attendance."  The  court,  by  its  instructions,  in  substance,  sub- 
mitted to  the  jury  the  issue  made  by  a  denial  of  the  above 
averment. 

The  appellee  had  been  in  the  employ  of  the  Illinois  Central 
Railroad  Company  for  more  than  four  days,  and  therefore  was 
entitled  to  be  received  by  the  Illinois  Central  Hospital  Associa- 
tion at  Paducah  for  treatment.  The  Illinois  Central  Railroad 
Hospital  Association  is  a  corporation  organized  under  the  gren- 
eral  laws  of  this  state.  The  articles  of  incorporation  read  as 
follows : 

"That  M.  Gilleas,  W.  J.  Harahan,  A.  Philbrick,  D.  G.  Mur- 
rell,  John  L.  McGuire,  John  W.  Whedon,  have  associated  them- 
selves pursuant  to  an  act  of  the  General  Assembly  of  the 
commonwealth  of  Kentucky  of  March  22,  1892,  which  act  is 
incorporated  into  chapter  32,  section  879,  880,  and  881,  Ken- 
tucky Statutes,  to  form  a  charitable  corporation,  from  which  no 
private  pecuniary  profit  is  to  be  derived,  and  have  fornied  and 
now  form  such  corporation  and  adopt  the  following  articles  of 
incorporation : 

"Article  1.  The  name  of  the  corporation  is  Illinois  Central 
Railroad  Hospital  Association.  The  hospital  of  said  association 
is  located  at  Paducah,  Kentucky,  and  the  principal  office  and 
place  of  business  is  at  Paducah,  Kentucky. 

"Art.  2.  The  object  for  which  the  corporation  is  formed  is  to 
give  proper  care  and  treatment  to  the  sick  and  wounded  em- 
ployees of  the  Illinois  Central  Railroad  Company  on  the  Louis- 
ville Division,  and  that  portion  of  the  Memphis  Division 
extending  from  Paducah,  Kentucky,  to  Memphis,  Tennessee, 
and  including  Memphis,  Tennessee. 

"Art.  3.  The  corporation  shall  have  the  right  to  sue  and  be 
sued,  contract  and  be  contracted  with,  have  and  use  a  common 
seal  and  alter  the  same  at  pleasure,  and  receive  and  hold  such 
property  real  and  personal,  whether  obtained  by  purchase,  gift, 
or  devise  as  may  be  necessary  to  carry  on  or  promote  the  objects 
of  the  corporation,  and  may  sell  or  dispose  of  such  property  at 
pleasure,  unless  the  property  has  been  received  as  a  gift  or 
devise,  for  some  special  purpose  and  if  so  received  it  shall  be 
used  and  applied  only  for  such  purpose.  The  corporation  may 
adopt  such  rules  for  its  government  and  operation  not  incon- 
sistent with  law  as  the  directors  may  deem  proper,  but  it  shall 
not  be  operated,  managed  or  used  for  private  gain  or  engaged 
in  any  plan  or  scheme  of  banking  or  insurance.  The  corporation 
by  the  consent  of  two-thirds  of  the  directors  may  amend  any  part 
of  the  articles  of  incorporation  by  filing  and  recording  the 
amendment  in  the  office  of  the  Secretary  of  State  and  recording 
in  the  county  clerk's  office  of  McCracken  county,  Kentucky. 
The  corporation  for  the  support  of  its  hospital  shall  have  power 
to  levy  a  monthly  assessment  upon  the  members  of  the  corpora- 
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don  of  such  sums  as  shall  be  fixed  by  the  by-laws  of  the 
corporation  and  enforce  the  payment  of  such  assessment  in  the 
manner  provided  by  the  by-laws  of  the  corporation. 

"Art  4.  All  officers  and  employees  of  the  Illinois  Central 
Railroad  Company  on  the  Louisville  Division  and  that  portion 
oi"  the  Memphis  Division  extending  from  Paducah,  Kentucky, 
:o  Memphis,  Tennessee,  including  Memphis,  Tennessee,  shall  be 
members  of  the  corporation  except  persons  of  known  diss^bility . 
or  suffering  from  chronic  disease. 

"Art.  5.  The  corporation  shall  be  governed  by  a  board  of 
eleven  directors  constituted  as  follows :  M.  Gilleas,  the  assistant 
^neral  superintendent  of  the  Southern  lines  of  the  Illinois  Cen- 
tral Railroad  Company  and  his  successors  in  office ;  D.  G. 
Murrell,  the  assistant  chief  surgeon  of  the  Illinois  Central  Rail- 
road Company,  located  at  Paducah,  Kentucky,  and  his  succes- 
sors in  office ;  W.  J.  Harahan,  superintendent  of  the  Louisville 
Division  of  the  Illinois  Central  Railroad  Company,  and  his 
successor  in  office;  A.  Philbrick,  the  superintendent  of  the 
Mem[^is  Division  of  the  Illinois  Central  Railroad  Company, 
and  his  successor  in  office ;  H.  R.  Dill,  the  assistant  superintend- 
ent of  the  Evansville  District  of  the  Illinois  Central  Railroad 
Company,  and  his  successor  in  office ;  L.  A.  Downs,  the  road  mas- 
ter of  the  10th  Division  of  the  Illinois  Central  Railroad  Com- 
pany, and  his  successor  in  office;  D.  Sheahan,  the  road  master 
of  the  13th  Division  of  the  Illinois  Central  Railroad  Company, 
and  his  successor  in  office;  John  McGuire,  John  W.  Whedon, 
and  John  Lane.  The  term  of  office  of  the  first-named  eight 
niembers  of  the  board  of  directors  shall  be  continuous.  The 
term  of  office  for  the  last  named  three  of  the  board  of  directors 
shall  be  for  one  year,  and  until  their  successors  shall  be  elected. 
The  successors  of  the  said  three  members  shall  be  elected  by 
the  other  eight  members  of  the  board  on  the  second  Friday  in 
Au^st,  1901,  and  annually  thereafter,  and  shall  be  so  selected 
as  to  represent  as  nearly  as  possible  the  employees  of  the  trans- 
portation department,  of  the  mechanical  department  and  of  the 
read  department  and  such  persons  shall  be  selected  from  said 
flepartments  as  will  best  be  able  to  attend  all  meetings  of  the 
board  of  directors.  M.  Gilleas  shall  be  chairman  of  the  board  of 
directors  and  shall  be  succeeded  in  the  chairmanship  of  the 
^rd  of  directors  by  his  successor  in  office,  the  assistant  gen- 
eral superintendent  of  the  southern  lines  of  the  Illinois  Central 
Railroad  Company.  The  regular  meetings'  of  the  board  of 
<iirectors  shall  be  held  quarterly  on  the  second  Friday  in  Feb- 
ruary, May,  August  and  November  of  each  year,  and  the  meet- 
ing: held  in  August  shall  be  the  annual  meeting  of  the  board  of 
directors.  All  the  corporate  powers  of  the  corporation  shall  be 
vested  in  the  board  of  directors.  The  board  of  directors  shall 
elect  all  officers  except  chairman  of  the  board,  and  shall  fix  the 
term  of  office  of  the  officers  of  the  hospital  at  one  year  with 
power  to  remove  such  officers  for  cause,  which  shall  be  stated 
in  writing  and  acted  upon  by  a  majority  of  the  members  consti- 


524        Vol,  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Illinois  Cent.  R.  Co.  v,  Buchanan 

tutin^  the  board.  The  by-laws  shall  provide  for  the  gfovernment 
of  the  hospital,  for  proper  committees  of  the  board  and  for  such 
officers  as  the  board  of  directors  may  deem  proper  for  conduct- 
ing^ the  business  of  the  corporation.  The  principal  officer  of  the 
corporation  shall  be  the  chairman  of  the  board  of  directors. 

"Art.  6.  The  corporation  shall  bep^n  its  existence  when  these 
articles  have  been  filed  in  the  office  of  the  Secretarv  of  State  of 
Kentucky  and  recorded  in  the  office  of  the  county  clerk  of  Mc- 
Cracken  county,  Kentucky,  and  shall  continue  for  fifty  years 
from  that  date.'* 

These  articles  of  incorporation  were  signed  by  the  persons 
designated  as  directors  therein,  and  were  duly  acknowledg^ed  and 
recorded,  and  the  corporation  was  thus  regularly   formed.     It 
i.5  contended  that  the  directors  are  officers  and  agents  of  the 
Illinois   Central   Railroad   Company,   and  therefore   the  Illinois 
Central  Railroad  Company  is  liable  for  the  misconduct  or  un- 
skillful  act   of    the   physicians   and   nurses   in   charge  of    the 
institute.     It  will  be  observed,  by  article  4,  that  all  officers  and 
employees  of  the  Illinois  Central  Railroad  Company  are  members 
of  the  corporation,  with  certain  exceptions.     By  article  3,  the 
hospital  corporation,  for  its  support,  shall  have  power  to  levy 
upon -its  members  such  sums  as  shall  be  fixed  by  the  by-laws  of 
the  corporation,  and  enforce  their  payment  as  provided  by  the 
by-laws.     Under  the  by-laws  of  the  corporation,  those  enterinsf 
the  service  of  the  Illinois  Central  Railroad  Company  who  work 
more  than  four  days  are  entitled  to  the  benefits  of  the  hospital. 
Under  the  by-laws,  the  members  of  the  association  who  receive 
$40  per  month  and  under  are  required  to  pay  40  cents  monthly, 
and  the  amounts  to  be  paid  by  other  employees  are  gfovemed  by 
the  salary  or  compensation  received  by  them.     Members  of  the 
association  are  entitled  to  free  medical  and  surgical  attendance, 
medicine,   board,   and   nursing  at   the   hospital   while  disabled, 
whether   from   sickness   or   injury,   unless   the   disability  arises 
from  certain  diseases.    Sums  which  the  members  of  the  associa- 
tion are  required  to  pay  are  collected  by  the  Illinois  Central 
Railroad  Company  to  pay  the  expenses  of  the  hospital,  and  it 
goes  into  the  hands  of  the  treasurer  of  the  hospital  association, 
who  is  also  the  treasurer  of  the  Illinois  Central  Railroad  Com- 
pany.    There  is  no  evidence  that  the  Illinois  Central  Railroad 
Company  retains  or  gets  the  benefit  of  a  cent  of  the  money  or 
enjoys  any  profit  by  the  operation  of  the  hospital.     Under  the 
articles   of   incorporation,   the   appellant   does   not   even   retain 
control  of  the  funds  which  it  gathers  for  the  association,  for 
they  go  to  the  treasurer  of  the  hospital  association.    The  parties 
who  are  designated  as  directors  are  not  made  so  as  the  officers 
of  the  Illinois  Central  Railroad  Company,  but  they  are  selected 
by  the  hospital  association  by  reason  of  the  fact  that  they  hold 
such  positions  with  the  Illinois  Central  Railroad  Company.    The 
evident  purpose  is  to  make  it  easy  to  keep  a  full  board  of  di- 
rectors of  the  hospital,  and  that  that  board  shall  be  composed  of 
persons  who  are  entitled  to  the  benefits  of  it,  and  who  are  in- 
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terested  in  its  success.  The  mere  fact  that  the  board  of  direct- 
ors are  selected  by  the  hospital  association  by  reason  of  the 
faa  of  their  connection  with  the  Illinois  Central  Railroad  Com- 
pany does  not  make  them  the  agents  or  officers  of  the  Illinois 
Central  Railroad  Company  in  the  performance  of  a  duty  for 
another  and  distinct  corporation.  The  duties  which  they  are 
required  to  perform  are  not  such  as  are  required  in  the  execu- 
tion of  the  purposes  and  objects  of  the  organization  of  the 
appellant. 

There  is  no*  evidence  showing^  that  the  Illinois  Central  Rail- 
road Company  made  any  contract  with  the  appellee  that  he 
should  be  "properly  and  skillfully  treated  by  proper  and  skillful 
surg^eons  and  attendants."  The  fact  that  the  hospital  associa- 
tion was  or^nized  for  that  purpose  does  not  tend  to  prove  that 
the  appellant  made  such  a  contract  with  the  appellee.  There  is 
an  implied  contract  between  the  employee  who  becomes  a  mem- 
ber of  the  association  and  the  Illinois  Central  Railroad  Company 
that  the  latter  will  pay  over  the  money  which  it  retains  out  of 
his  earning  to  the  treasurer  of  the  hospital  association  for  its 
benefit.  The  Illinois  Central  Railroad  Company  is  simply  the 
aj:ent  that  g^athers  the  funds  for  the  benefit  of  the  hospital 
association — consequently  for  the  benefit  of  its  members.  So 
the  proposition  is  presented  that,  because  the  Illinois  Central 
Railroad  Company  simply  acts  as  the  a^ent  in  the  gathering^  of 
the  funds  from  its  employees  for  the  hospital  purposes,  it 
thereby  made  a  contract  to  be  responsible  for  the  conduct  of 
tliose  in  control  of  the  hospital — a  separate  and  distinct  corpo- 
ration. If  the  Illinois  Central  Railroad  Company  was  the  real 
party-  in  interest,  and  was  simply  usin^  the  hospital  association 
for  its  financial  profit,  then  the  court  mig^ht  consider  whether  or 
not  it  was  a  case  where  it  should  look  at  the  substance,  and  not 
Ae  shadow,  of  thing^s,  in  determining  its  liability.  But  this 
question  has  not  arisen  because  of  the  facts  we  have  detailed. 
Doubtless  the  Illinois  Central  Railroad  Company  is  indirectly 
benefited  by  its  employees  havin^j^  proper  and  humane  treatmenc 
at  the  hospital  prepared  for  them,  but  that  incidental  benefit 
cannot  raise  the  question  sugg^ested,  or  make  it  liable  for  the 
act  of  servant  or  agent  of  an  independent  corporation. 

Our  conclusion  is  that  the  hospital  corporation  is  a  separate 
and  distinct  corporation  from  the  Illinois  Central  Railroad,  and 
that  the  latter  has  no  financial  interest  in  the  result  of  its  man- 
as:ement,  and  in  no  way  is  it  liable  for  the  conduct  of  its  direct- 
ors, or  the  physicians  or  the  attendants  at  the  hospital.  The 
appellee  is  a  member  of  the  hospital  association,  and  those  in 
charg^e  of  it  in  part  serve  him  and  his  interest ;  and  he  contrib- 
utes to  help  pay  the  expenses  of  those  performing  that  service, 
and  for  the  care  and  treatment  of  his  associate  employees.  A 
peremptory  instruction  should  have  been  given  to  the  jury  to 
find  for  the  appellant. 

We  have  not  seen  proper  to  discuss  the  question  as  to  the 
liability  of  the  Illinois  Central  Railroad  Company  for  plaintiff's 
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injury,  had  it  owned  or  controlled  the  hospital,  nor  the  liabilit}* 
of  the  hospital  association  for  the  alleged  unskillful  acts  of  the 
surgeons  and  attendants  in  charge  of  it,  because,  from  the 
conclusions  we  have  reached,  these  questions  do  not  arise,  and 
had  best  be  discussed  when  a  case  involving  them  is  brought 
to  the  consideration  of  the  court. 

The   judgment   is   reversed   for   proceedings   consistent   with 
this  opinion. 


Brooks  v,  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  June  21,  1905.) 

[74  N.  E.  Rep.  670.] 


Crossings — Gates — Sufficiency. — ^A  railroad  is  not  negligent  in  fail- 
ing to  maintain  gates  at  street  crossings  of  sufficient  strength  to 
successfully  sustain  the  shock  of  a  runaway  team  hitched  to  a  vehicle 
on  coming  into  contact  therewith. 

Accident  at  Crossing — Negligence — Gates — Absence  of  Gateman— 
Gate  Broken  by  Runaway  Team.* — ^The  failure  of  a  railroad  to  have 
a  gateman  or  flagman  on  the  ground  at  a  street  crossing,  instead  of 
operating  the  gates  by  an  attendant  in  a  tower,  who  at  the  same  time, 
by  the  same  movement,  operated  another  gate  at  another  crossing. 
120  feet  away,  is  not  a  negligent  act,  so  as  to  render  it  liable  for  the 
death  of  a  person  at  the  crossing,  whose  team,  frightened  at  an  auto- 
mobile, ran  away,  dashing  into  and  breaking  the  gate,  which  was 
down,  qnd  dropping  the  deceased  on  the  railroad  track  immediately 
in  front  of  an  approaching  express  train. 

Exceptions  from  Supreme  Judicial  Court,  Middlesex  County. 

Action  by  Mary  L.  Brooks  ag^ainst  the  Boston  &  Maine  Rail- 
road. Verdict  in  favor  of  defendant,  and  plaintiff  brin^  ex- 
ceptions.    Exceptions  overruled. 

Waiter  M.  Lindsay,  for  plaintiff. 
Richardsons,  Trull  &  Wier,  for  defendant. 

Knowlton,  C.  J.  The  plaintiff's  intestate  and  two  children, 
who  were  riding  with  him,  were  run  over  and  fatally  injured 
at  a  street  crossing  of  the  defendant's  railroad  in  Reading. 
Some  of  the  circumstances  attending  the  accident  are  stated 
in  the  bill  of  exceptions  as  follows :  ** While  on  the  Main  street, 
and  some  mile  or  mile  and  a  half  from  the  g^rade  crossing  in 
question,  the  horse  driven  by  Mr.  Brooks  became  frightened. 
When  within  five  hundred  and  seventy  feet  of  the  Main  street 
crossing,  a  witness  testified  substantially:  That  he  saw  Mr. 
Brooks  pullingf  on  the  reins  and  calling  out,  *Whoa!  whoa!' 
At  this  time  the  horse  had  his  head  down,  was  running  very 
fast,  and  the  bits  appeared  to  be  between  his  teeth.    That,  from 

^As  to  the  duties  and  liabilities  of  railroads  as  affected  by  the 
presence  or  absence  of  flagmen  or  watchmen  at  crossings,  see  foot- 
notes appended  to  Montgomery  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  11 
R.  R.  R.  274,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  274,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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this  point  down  to  the  time  that  the  team  g^ot  to  the  Main 
street  crossing,  Mr.  Brooks  was  pulling  on  his  reins  and  talking 
to  his  horse.  One  witness  testified  that  the  horse,  when  within 
one  hundred  feet  of  the  crossing,  had  come  down  to  a  trot,  but 
had  the  appearance  of  having  run  away.  When  within  twelve 
or  fifteen  feet  of  the  gates,  which  were  down,  the  horse  turned 
and  swerved  sharply  to  the  left ;  ran  along  even  or  parallel  with 
the  gate  arms,  lunging,  and  rearing.  Another  witness  testified 
that  she  saw  Brooks  pull  the  horse  over  to  the  left  when  he 
was  within  twelve  feet  of  the  gate,  and  that  he  was  coaxing  him 
to  be  quiet.  When  the  horse  came  to  that  portion  of  the  gate 
arm  which  was  braced  the  most,  and  which  rested  or  rocked 
on  the  iron  standard  or  gate  post,  the  horse  went  against  the 
gate  arm  or  reared  over  it,  breaking  the  gate  arm  short  off, 
and  the  gate  arm,  horse,  carriage,  and  occupants  pitched  right 
over  onto  the  railroad,  between  the  rails  of  the  south-bound 
track;  and  in  a  few  seconds  the  train  of  the  defendant  came 
along,  struck  the  team,  and  caused  the  injuries  complained 
of.  *  *  *  The  evidence  shows  that  the  gates  were  down 
when  the  plaintiff's  intestate  passed  a  house  about  five  hundred 
and  seventy  feet  from  the  crossing.  *  *  *  A  view  of  the 
Main  street  in  the  direction  from  which  the  team  in.  question 
came  could  be  seen  for  nearly  a  mile  as  one  stood  in  or  upon  the 
highway  on  the  location  at  Main  street." 

We  will  assume,  in  favor  of  the  plaintiff,  without  deciding, 
that  there  was  evidence  from  which  the  jury  might  have  found 
that  her  intestate  was  in  the  exercise  of  due  care.  The  impor- 
tant question  in  the  case  is  whether  there  was  any  evidence  that 
the  accident  was  caused  by  negligence  of  the  defendant.  The 
weight  of  the  evidence  is  in  favor  of  the  defendant's  contention 
that  the  signals  required  by  the  statute  were  given  as  the  train 
approached  the  crossing,  although,  perhaps,  there  was  evidence 
upon  which  that  question  might  have  been  submitted  to  the 
jtir>'.  It  was  an  undisputed  fact  that  the  gates  were  down  a 
considerable  time  before  the  horse  reached  the  crossing;  thus 
giving  to  the  driver  full  information  that  a  train  was  expected, 
and  that  he  could  not  safely  attempt  to  cross.  It  was  early  in 
the  afternoon,  in  the  full  light  of  day,  and  the  plaintiff's  intes- 
tate was  very  familiar  with  the  crossing.  If  the  jury  could  have 
found  that  the  bell  was  not  rung  continuously  for  a  distance 
of  eighty  rods  before  the  train  reached  the  crossing,  there  was 
no  evidence  to  warrant  them  in  finding  that  this  neglect  caused 
the  accident.  The  plaintiff's  intestate  was  sufficiently  warned 
that  a  train  was  approaching,  and  he  evidently  was  acting  in 
the  belief  that  he  could  not  safely  cross.  His  horse  had  been 
frightened  by  an  automobile,  and  could  not  be  controlled.  The 
train  which  struck  him  was  a  passenger  express,  nmning  on  a 
slightly  descending  grade,  at  a  rate  of  speed  which  was  esti- 
mated by  different  witnesses  differently;  the  engineer  giving 
it  at  30  to  35  miles  an  hour,  and  some  calling  it  40  to  50  miles 
an  hour.    There  is  nothing  to  show  that  the  accident  was  caused 
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by  running  the  train  at  an  excessive  rate  of  speed.  Seeming^ly 
the  rate  was  not  greater  than  is  usual  for  express  trains  in 
the  country,  and,  if  it  had  been  less,  there  is  nothing^  to  indicate 
that  the  accident  would  have  been  avoided.  The  engineer  could 
not  see  the  horse  and  carriag^e  until  he  was  almost  upon  them. 

It  is  contended  that  the  gates  were  not  so  strong  as  they 
should  have  been,  but  the  evidehce  shows  that  they  were  "the 
usual  ones  erected  at  independent  crossings,"  and  there  was  no 
evidence  that  for  such  places  as  this  any  other  kind  would  be 
better.  As  was  said  in  Marks  v.  Fitchburg  Railroad  Company, 
155  Mass.  493-496,  29  N.  E.  1148,  1149,  "Ordinarily  the  princi- 
pal purpose  of  gates  is  effectually  to  warn  travelers  not  to 
cross."  While,  in  peculiar  situations,  considerable  strength 
may  be  desirable,  it  is  necessary  that  they  should  be  so  light 
that  they  can  be  raised  and  lowered  quickly,  with  mechanism 
that  can  be  easily  controlled:  and  it  would  be  unreasonable  and 
impracticable  at  ordinary  crossings  to  construct  them  of  such 
strength  as  to  withstand  the  force  of  a  runaway  team  dashing 
•  at  full  speed  against  them.  At  a  crossing  such  as  the  evidence 
in  this  case  shows,  we  are  of  opinion  that  the  defendant  was 
not  called  upon  to  maintain  gates  which  would  successfully 
sustain  such  a  shock  as  this  gate  yielded  to.  It  is  to  be  noticed 
that  there  was  no  evidence  of  a  defect  or  want  of  repair  in  the 
gates,  but  the  contention  is  that  the  kind  of  gate  should  have 
bten  different  from  that  in  common  use.  In  Marks  v.  Fitch- 
burg  Railroad  Company,  155  Mass.  493,  29  N.  E.  1148,  the 
facts  which  were  held  to  require  the  submission  of  the  evidence 
to  a  jury  were  materially  different  from  those  now  before  us. 

It  is  also  conteiyied  that  the  company  was  negligent  in  not 
having  a  gateman  or  flagman  on  the  ground  at  the  crossing, 
instead  of  operating  the  gates  by  an  attendant  in  a  tower,  who 
at  the  same  time,  by  the  same  movement,  operated  another  gate 
at  another  crossing  120  feet  away.  We  are  of  opinion  that  this 
contention  is  not  well  founded.  The  gates  were  operated  ef- 
fectually, and  proper  warning  was  given  in  this  way.  If  there 
had  been  a  gateman  on  the  ground,  it  is  difficult  to  see  what  he 
could  have  done  to  avert  this  accident.  Gatemen  are  not  em- 
ployed to  place  themselves  in  front  of  runaway  horses  for  the 
purpose  01  stopping  them.  An  attempt  of  this  sort  is  more 
likely  to  be  harmful  than  otherwise. 

This  lamentable  accident  happened  from  causes  for  which  the 
defendant  was  not  responsible,  and  against  which  it  was  not 
called  upon  to  make  such  provision  as  to  render  an  injury  im- 
possible. It  was,  under  the  law,  to  take  proper  precautions 
for  the  safety  of  travelers  on  the  highway,  having  reference  to 
all  the  conditions  and  probabilities  to  be  anticipated.  We  dis- 
cover in  the  bill  of  exceptions  no  evidence  of  negligence  on 
the  part  of  the  defendant  or  its  servants  which  was  a  direct  and 
proximate  cause  of  the  accident. 

Exceptions   overruled. 
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(Superior  Court  of  DeUware,  New  Castle,  Feb.  20,  1905.) 

[60  Atl.   Rep.  975.] 

Negligence — Burden  of  Proof. — In  an  action  for  injuries,  the  burden 
of  proving  negligence  is  on  plaintiff. 

Same — Question  for  Jury. — Whether  negligence  exists  in  a  par- 
ticalar  case  is  a  question  of  fact  for  the  jury. 

Same — Question  of  Law. — ^What  constitutes  negligence  is  a  ques- 
tion of  law  for  the  court. 

Injury  to  Child  Ordered  to  Jump  from  Moving  Car — Negligence — 
QuestioQ  for  Jury. — In  an  action  against  q;  street  railroad  company 
for  the  death  of  a  child,  on  the  ground  that  defendant's  motorman 
ordered  him  to  jump  off  a  car  when  it  was  in  motion,  whereby  he 
was  frightened,  and  either  fell  or  jumped  from  the  car,  the  jury 
were  to  determine  whether  defendant  exercised  due  care,  such  as  a 
reasonably  prudent  person  would  have  done  under  the  circumstances. 

Electric  Cars  —  Ordinary  Care  —  Definition. — The  term  "ordinary 
care  and  diligence,"  applied  to  the  management  of  electric  cars  in 
motion,  means  all  the  care,  prudence,  and  discretion  which  the  cir- 
cnmstances  of  the  place  and  occasion  require. 

Children — Contributory  Negligence.* — In  an  action  for  the  death 
of  a  child,  if  deceased,  notwithstanding  his  tender  years,  contributed 
to  the  accident,  so  that  his  conduct  was  the  proximate  cause  thereof, 
no  recovery  can  be  had. 

Same— Oflire  Required  off — ^The  ordinary  care  of  ^n  infant  is  that 
degree  of  care  which  children  of  the  same  age,  of  ordinary  care  and 
prudence,  are  accustomed  to  exercise  under  like  circumstances. 

Trespassers — Injury  to  Child  on  Street  Car — Liability. — ^Where  a 
child  of  tender  years  gets  on  the  platform  of  a  street  car,  and  re- 
mains there  unobserved  by  the  servants  of  the  company,  and  the 
child  then  jumps  off  or  falls  off  without  any  negligence  on  the  part 
of  the  servants,  the  company  is  not  liable. 

Same — Same — Care  Due. — A  street  railroad  company  is  not  bound 
to  so  guard  its  cars  as  to  prevent  trespassing  children  from  getting 
on  or  off  while  the  car  is  in  motion. 

Same — Same — Same.| — Where  an  infant  trespasser  on  a  street  car 
was  seen   in  a  perilous  position  by   the  operatives,    who  could    have 

*As  to  whether  young  children  can  be  chargeable  with  contributory 
negligence,  see  foot-notes  appended  to  Poland  v.  Union  R.  Co.  (R. 
I),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  648;  St.  Louis, 
etc.,  Ry.  Co.  V.  Colum  (Ark.),  11  R.  R.  R.  807,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  807;  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am. 
&  Eng.  R.  Cqs.,  N.  S.,  307. 

tSee  foot-notes  appended  to  Indianapolis  St.  R.  Co.  v.  Schomberg 
(Ind.),  14  R.  R.  R.  627,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  627;  foot-notes 
appended  to  Atlanta  &  W.  P.  R.  Co.  v.  West  (Ga.),  14  R.  R.  R.  548, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  St.  Louis,  etc.,  Ry.  Co.  v.  Colum 
(Ark.),  11  R.  R.  R.  807,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  807;  foot-notes 
appended  to  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  307. 

tAs  to  the  care  due  trespassing  children  from  railroads,  see  foot- 
note appended  to  Nashville,  etc.,  R.  Co.  v.  Harris  (Ala.),  14  R.  R. 
R.  562,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  562;  foot-notes  appended  to 
Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),  14  R.  R.  R.  129,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  129. 

As  to  whether  it  is  the  duty  of  a  railroad  company  to  lookout  for 
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prevented  injury  to  him,  caused  by  his  jumping  or  falling  off,  hnt 
they  made  no  effort  to  do  so,  there  was  such  a  lack  of  c^re  as  to 
constitute  gross  negligence. 

Injury  to  Child  on  Street  Car — ^Threats  of  Motorman — Liability. — 
Where  the  motorman  of  a  street  car  saw  a  five  year  old  trespasser 
in  a  dangerous  position  on  the  front  platform  while  the  car  was  in 
motion,  ^nd  by  order  or  threat  of  the  motorman  the  infant  was 
frightened,  so  that  he  jumped  or  fell  from  the  car,  whereby  he  was 
injured,  the  company  was  liable. 

Action  by  Bernard  G.  Goldstein,  as  administrator  of  Oscar 
Goldstein,  deceased,  against  the  People's  Railway  Company. 
Verdict  for  defendant. 

Argued  before  Lore,  C.  J.,  and  Pennewill  and  Boyce,  JJ. 

Andrew  E.  Sanborn  and  John  IV.  Huxley,  for  plaintiff. 
Robert  H.  Richards  and  William  S.  Hilles,  for  defendant. 

BoYCE,  J.    (charging  jury).     Bernard  G.  Goldstein,   admin- 
istrator of  Oscar  Goldstein,  deceased,  the  plaintiff  in  this  action, 
seeks  to  recover  from  the  People's  Railway  Company,  the  de- 
fendant,  damages   for   the   death   of   the   decedent,   which  the 
plaintiff  alleges  was  caused  by  the  negligence  of  the  defendant 
company  through  one  of  its  motormen  while  on  one  of  its  cars 
on  King  street,  near  Second  street,  in  the  city  of  Wilmington, 
on  the  16th  day  of  November,  1902:    (1)  In  that  the  said  motor- 
man  suffered  and  permitted  the  said  Oscar  Goldstein,  an  infant  of 
about  the  age  of  five  years,  to  be  and  remain  in  a  dangerous 
position  upon  the  front  platform  or  step  of  the  said  car  after  he, 
the  motormar^,  had  knowledge  thereof,  and  while  the  car  was 
in  rapid  motion;   (2)  in  that  the  said  motorman  did  so  order 
and  direct  the  said  infant  to  get  off  the  car  as  to  frighten  him. 
and  cause  him  either  to  jump  or  fall  from  the  car  while  in  rapid 
motion;  (3)  in  that,  by  the  negligence  and  carelessness  of  the 
said  motorman,  the  decedent  fell  or  was  thrown  or  knocked 
from  the  step  or  platform  of  said  car  while  in  rapid  motion, 
whereby  he  was  run  over  by  the  car  and  sustained  such  injuries 
that  he  very  soon  thereafter  died.     The  defendant  company, 
however,  denies  that  it  was  guilty  of  any  negligence  or  wrong- 
doing from  which,  as  it  is  alleged,  the  injury  complained  of  was 
inflicted,   resulting  in   the  death   of  the  said   Oscar  Goldstein. 
The  said  company  further  contends  that  it  was  in  the  exercise 
of  reasonable  and  proper  care  at  the  time  of  the  accident,  and 
that  immediately  before  and  at  that  time  its  motorman  either 
knew,  or  by  the  exercise  of  reasonable  care  might  have  known, 
of  the  presence  or  perilous  position  of  the  said  Oscar  Goldstein. 
It  is  admitted  that  the  decedent  was  run  over  by  a  car  operated 
by  the  defendant  company  at  the  time  and  place  as  alleged,  re- 
trespassing  children   on   or   about   cars,  see  foot-note   appended  to 
Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  14  R.  R.  R.  749,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  749;  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.), 
13   R.   R.   R.  397,  36  Am.   &  Eng.   R.  Cas.,  N.  S.,  397;  Monehan  v. 
South  Covington  &  C.  St.  Ry.  Co.  (Ky.),  12  R.  R.  R,  671,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  671. 
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ceivin^  injuries  from  the  effects  of  which  he  shortly  thereafter 
died,  and  that  letters  of  administration  were  subsequently,  and 
prior  to  the  brining:  of  this  action,  duly  granted  to  Bernard 
C.  Goldstein,  the  plaintiff  in  this  case. 

This  action  was  brought  upon  the  allef^ed  nef^li^ence  of  the 
defendant  company,  and,  if  the  death  for  which  this  action  has 
been  instituted  was  not  the  result  of  the  ne^lif^ence  of  the  de- 
fendant company,  the  plaintiff  cannot  recover.  Negligence  is 
never  presumed  in  cases  of  this  character.  It  must  be  proved ; 
and  the  burden  of  proving  the  negligence  to  the  satisfaction  of 
the  jury,  by  a  preponderance  of  the  evideijce,  rests  upon  the 
plaintiff.  Whether  a  particular  accident  was  the  result  of  neg- 
ligence, and  whose,  is  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence.  Whether  negligence  exists  in  a 
particular  case  is  a  question  of  fact  to  be  found  by  the  jury,  if 
they  may,  under  the  evidence.  What  constitutes  negligence  is 
a  question  of  law  for  the  court.  It  has  been  variously  defined 
ID  the  courts  of  this  state ;  but,  after  all,  the  different  definitions 
mean  substantially  one  and  the  same  thing.  It  has  been  termed 
the  want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  man  would  exercise  under  simi- 
lar circumstances.  It  has  been  termed  the  failure  to  observe, 
for  protection  of  the  interest  of  another,  that  degree  of  care, 
precaution,  and  vigilance  which  the  circumstances  justly  de- 
mand, whereby  such  other  person  suffers  injury.  While  the 
obligation  to  exercise  care  in  the  conduct  of  one's  business 
varies  under  different  circumstances,  there  always  remains  the 
duty  to  exercise  such  reasonable  care  as  should  be  exercised  by 
a  person  of  ordinary  prudence  under  like  circumstances.  Ap- 
plying these  general  principles  of  the  law  as  to  what  constitutes 
negligence  to  the  facts  in  the  case  drawn  from  the  evidence 
produced  before  you,  you  are  to  determine  whether  the  defend- 
ant did  exercise  due  care  such  as  a  reasonably  prudent  man 
would  have  exercised  under  similar  circumstances.  You  will 
observe  that  what  is  due  and  proper  care  must  depend  on  the 
particular  facts  and  circumstances  of  each  case.  The  term 
"ordinary  care  and  diligence,"  when  applied  to  the  management 
of  electric  cars  in  motion,  must  be  understood  to  import  all  the 
care,  circumspection,  prudence,  and  discretion  which  the  par- 
ticular circumstances  of  the  place  or  occasion  require  of  the 
servants  of  the  defendant  company;  and  this  will  be  increased 
or  diminished  as  the  ordinary  liability  to  danger  and  accident 
and  to  do  injury  to  others  is  increased  or  diminished  in  the 
movement  and  operation  of  such  cars. 

You  are  to  determine  from  the  evidence,  applying  it  to  the 
law  as  announced  to  you  by  the  court,  whether  the  death  of 
Oscar  Goldstein  was  caused  by  the  negligence  of  the  defendant 
company,  and,  if  so,  whether  that  negligence  was  the  proximate 
cause  of  the  accident  resulting  in  his  death.  If  the  decedent, 
notwithstanding  his  tender  years,  contributed  to  the  said  acci- 
dent in  such  a  manner  as  that  his  conduct  was  the  proximate 
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cause  of  the  accident,  a  recovery  cannot  be  had  therefor.  The 
rule  as  to  contributory  negligence,  as  it  aflFects  the  conduct  of 
children,  is  not  the  same  that  governs  adults.  It  is  the  dut>'  of 
the  infant  to  exercise  ordinary  care  to  avoid  injury,  yet  ordinary 
care  for  him  is  that  degree  of  care  which  children  of  the  same 
age,  of  ordinary  care  and  prudence,  are  accustomed  to  exercise 
under  like  circumstances.  While  a  particular  act  committed 
by  an  infant  of  the  age  of  discernment  and  discretion,  or  by  an 
adult,  might  clearly  constitute  contributory  negligence,  yet,  if 
the  same  act  should  be  committed  by  an  infant  of  five  years  or 
under,  contributory  negligence,  because  of  his  tender  years, 
might  not  be  imputed  to  him.  Nevertheless,  if  such  child  places 
himself  in  a  position  of  peril,  although  he  may  be  unable  to 
comprehend  and  appreciate  the  danger  to  which  he  is  exposed, 
and  sustains  injuries  in  consequence  thereof,  the  person  in- 
juring him  under  such  circumstances  would  not  be  liable  there- 
for, if  by  the  exercise  of  due  and  reasonable  care  he  could  not 
have  avoided  the  injury. 

A  railway  company  is  not  required  to  anticipate  the  presence 
of  children  on  its  cars  who  may  not  come  on  as  passengers  or 
by  invitation,  and  the  company  is  not  an  insurer  of  the  saitet}'  of 
infant  trespassers.  If  such  a  child  of  tender  years  gets  upon 
the  platform  or  step  of  a  car  while  standing,  or  when  in  motion, 
and  remains  unobserved  by  the  servants  of  the  company  be- 
cause of  their  attention  to  their  duties  in  the  management  of 
the  car,  and  the  child  afterwards  voluntarily  jumps  off  or  falls 
while  the  car  is  in  motion,  and  is  thereby  injured,  without  any 
negligent  fault  or  omission  on  the  part  of  the  servants  of  the 
company,  there  can  be  no  recovery  for  such  injury.  Street 
railway  companies,  as  towards  trespassers  or  mere  licensees, 
must  exercise  such  care  and  diligence  as  a  reasonably  prudent 
man  would  ordinarily  use  under  similar  circumstances  and  con- 
ditions, and  which  it  would  be  gross  negligence  and  carelessness 
not  to  use.  It  is  not  so  high  a  degree  of  care  and  diligence 
as  the  company  would  be  required  to  use  for  the  protection  of 
persons  lawfully  and  rightfully  on  its  cars.  It  is  not  such  care 
and  diligence  as  make  it  necessary  for  a  railway  company  to 
so  guard  its  cars  as  to  prevent  a  trespassing  child  from  getting 
off  or  on  while  in  motion ;  neither  is  it  such  care  and  diligence  as 
would  interfere  with  the  usual  and  ordinary  running  of  its  cars, 
or  in  the  proper  and  faithful  discharge  by  the  servants  of  the 
company  of  their  duties  in  operating  the  cars,  but  only  such  as 
would  be  reasonable  and  proper  under  all  the  circumstances  and 
conditions  surrounding  the  case  at  the  particular  time.  Tullv's 
AdmV  V.  P.,  W.  &  B.  R.  R.,  3  Pennewill,  455,  50  Atl.  95. 

It  is  the  duty  of  a  railway  company,  in  operating  its  cars,  to 
provide  competent  and  careful  motormen  and  servants,  and  a 
disregard  of  this  duty  would  constitute  negligence  on  the  pan 
of  the  company ;  and,  if  a  servant  of  the  company  discover  an 
infant  upon  his  car,  he  should  exercise  such  care  and  caution 
for  the  safety  and  protection  of  the  infant  as  would  be  reason- 
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able  under  all  the  circumstances,  considering^  the  ag;e  and  ma- 
turity of  the  infant  and  his  capacity  to  comprehend  and  appre- 
ciate the  danger  of  his  surroundings.  If  you  find,  from  the 
evidence,  that  the  servants  of  the  defendant  saw  Oscar  Gold- 
stein in  a  perilous  position  on  the  car  before  the  accident,  and 
could  have  prevented  the  accident,  but  made  no  effort  to  do  so, 
then  there  was  such  lack  of  care  as  would  constitute  gross 
negligence;  and  even  though  he  was  not  actually  seen  by  the 
servants  of  the  company,  yet  if  he  and  they  were  so  situated 
as  that  he  might  have  been  seen,  and  must  have  been  seen,  if 
they  had  used  proper  care  under  the  circumstances,  there  was 
5udi  a  want  of  care  and  diligence  as  would .  amount  to  gross 
nejrligence.  Tully's  AdmV  v.  P.,  W.  &  B.  R.  R.  Co.,  3  Pennewill, 
46^.  50  Atl.  95 ;  Woodbridge  v,  D.,  L.  &  W.  R.  R.  Co.,  105  Pa. 
460:  Wynn  v.  Railway  Company  (Ga.)  17  S.  E.  649.  And  if 
vou  find  that  the  motorman  of  the  defendant  saw  Oscar  Gold- 
stein  in  a  dangerous  position  upon  the  front  platform  of  the 
car  while  it  was  in  motion,  and  that  he  was  then  an  infant  of 
about  the  age  of  five  years,  and  that  by  an  order  or  threat  of 
the  said  motorman  he  was  frightened  to  such  an  extent  as  to 
cause  him  to  jump  or  fall  from  the  said  car  while  it  was  in  motion, 
and  that  the  accident  and  injury  to  him  was  caused  thereby, 
the  defendant  would  be  liable. 

Should  you  find  for  the  plaintiff,  the  measure  of  damages 
would  be  such  a  sum  as  you  believe,  from  the  evidence,  the  cle- 
ceased  would  probably  have  earned  during  his  life,  and  left  as 
his  estate  at  the  time  of  his  death,  and  which  would  have  gone 
to  his  next  of  kin,  taking  into  consideration  his  age,  health, 
and  intelligence. 

Verdict  for  defendant. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  21,  1905.) 

[74  N.  E.  Rep.  669.] 

Street  Railway  and  Other  Users  of  Streets— Mutual  Rights.*— An 
individual  traveling  on  a  street  and  a  street  car  operated  thereon 
have  equal  rights,  except  as  modified  by  the  fact  that  the  car  cannot 
leave  the  track;  so  that  the  individual  must  not  unreasonably  inter- 
fere with  its  progress. 

Same — Same.* — A  traveler   on   a  street   on  which   street  cars   are 

*Sce  foot-notes  appended  to  Lightfoot  v.  Winnebago  Traction  Co. 
(Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Rhymes  v. 
Jackson  Elec.  Ry.,  etc.,  Co.  (Miss.),  14  R!  R.  R.  7,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  7;  Birmingham  Ry.,  L.  &  P.  Co.  v.  Oldham  (Ala.), 
14  R.  R.  R.  165,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  foot-notes  ap- 
pended to  Greene  v.  Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R.  589,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  foot-note  appended  to  Dungan  v. 
Wilmington  City  Ry.  Co.  (Del.),  14  R.  R.  R.  746,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  746;  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  14  R.  R.  R. 
806,  37  Am.  &  Eng.  R.  C^s.,  N.  S.,  806;  foot-note  appended  to  Conrad 
:••  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R.  R.  126,  36  Am.  &  Eng.  R. 
Cas.,  K.  S.,  126;  Portsmouth  St.  R.  Co.  v.  Peed  (Va.),  13  R.  R.  R. 
65,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  65. 
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operated  has  the  right  to  travel  on  any  part  of  the  street,  but  if  the 
path  he  selects  subjects  him  to  the  liability  of  being  struck  by  a 
passing  c^r  he  is  bound  to  use  reasonable  care  to  avoid  a  collision, 
and  he  has  the  right  to  expect  corresponding  care  on  the  part  of  the 
motormen  in  charge  of  the  cars. 

Same  —  Negligence  and  Contributory  Nei^igence  —  Qnestiona  for 
Jury. — In  an  action  by  a  traveler  on  a  street  for  injuries  sustained  in 
a  collision  with  a  street  car,  evidence  examined,  and  held,  that  the 
(questions  of  defendant's  negligence  and  plaintiff's  contributory  neg- 
ligence were  for  the  jury. 

Exceptions  from  Supreme  Judicial  Court,  Suffolk  County. 

Action  by  one  Kerr  against  the  Boston  Elevated  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  bringfs  ex- 
ceptions.    Sustained. 

William  B.  Sprout  and  William  R.  Bigelow,  for  plaintiff. 
R,  A,  Sears,  James  F.  Sweeney,  and  A.  A,  Capotosio,  for 
defendant. 

Hammond,  J.     The  plaintiff,  an  experienced  bicyclist,  while 
riding  in  a  public  macadamized  street  in  which  were  located 
double  tracks  of  the  defendant,  came  into  collision  with  one  of 
the  defendant's  cars  going  in  the  same  direction.    The  accident 
occurred  about  8  p.  m.  on  October  19,  1901.    The  plaintiff,  for 
some  minutes  before,  had  been  riding  so  near  to  the  outer  rail 
of  the  track  ^s  to  be  in  the  way  of  any  car  passing  upon  that 
track,  and  he  so  continued  up  to  the  time  of  the  accident.    The 
distance  from  this  outer  rail  to  the  curbstone  was  about  15  feet, 
and  on  cross-examination  the  plaintiff  testified  that  there  was 
"no  particular  necessity  for  hugging  the  railroad  tracks  so  closely 
with  his  machine,"  but  in  explaining  his  reason  for  being  there 
said  that  the  rest  of  the  street  had  been  muddy,  and  **hadn't 
got  smoothed  down."    There  was  the  usual  conflict  of  testimony 
as  to  the  cause  of  the  collision.    The  defendant's  theory  was  that 
at  the  time  of  the  accident,  the  plaintiff  was  somewhat  under  the 
influence  of  intoxicating  liquor ;  that  he  was  racing  with  the  car ; 
that  the  fork  of  the  bicycle,  which  had  been  broken  before  and 
repaired,  gave  way,  with  the  result  that  the  plaintiff  was  thrown 
against  the  side  of  the  car;  and  there  was  testimony  justifying 
the  conclusion  that  this  was  the  correct  theory.    The  plaintiff's 
theory  was  entirely  different.     He  testified  that  while  he  was 
going  along  the  street  "the  first  thing  that  attracted  his  attention 
he  heard  a  noise,  and  the  next  thing  he  knew  he  was  struck.    He 
did  not  hear  any  bell.     It  was  such  a  noise  as  is  made  by  the 
wheels  of  a  car.     He  was  riding  a  wheel  with  low  handle  bars, 
and  was  bent  over  pretty  well,  and  going  straight  ahead,    *    *   * 
and  not  turning  in  either  direction.    After  he  heard  the  noise  he 
was  struck  on  the  left  hip  and  side  and  thrown  unconscious  in 
the  road."     Upon  cross-examination:    "He  could  not  say  posi- 
tively whether  or  not  any  cars  had  passed  him  from  the  time  when 
he  crossed  the  bridge  until  he  was  struck.  He  imagined  there  was. 
*     *     *     He  was  not  racing  with  the  car.     *     *     *     He  did  not 
have  time  to  get  out  of  the  way.     *     *     *     His  wheel  was  withiti 
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a  foot  or  a  little  over  from  the  outer  rail.  *  *  *  He  had  a 
dear  road  ahead  of  him.  He  did  not  at  any  time  ride  alongside 
of  the  car  which  struck  him."  One  witness  called  for  the  plain- 
tiff testified  that  she  saw  the  car  "come  up  behind  the  plaintiff, 
and  strike  him,  and  throw  him  off  his  wh^el  into  the  street"; 
that  *'the  bell  of  the  car  was  not  rung" ;  and  that  the  "car  did 
not  stop,  but  went  right  on  towards  Everett."  Of  course,  if  the 
theory  of  the  defendant  is  correct,  the  plaintiff  has  no  case.  But, 
if  the  evidence  presented  by  the  plaintiff  is  to  be  believed,  we  do 
not  see  why  it  would  not  justify  a  verdict  in  his  favor.  Both  he 
and  the  car  were  travelers  upon  the  street,  with  equal  rights  as 
such,  except  as  modified  by  the  fact  that  the  car  could  not  leave 
the  rail,  and  consequently  that  the  plaintiff  must  not  unreasonably 
interfere  with  its  progress.  Commonwealth  v.  Temple,  14  Gray, 
69.  The  plaintiff  had  the  right  to  travel  upon  any  part  of  the 
highway,  and  could  choose  the  path  he  took  if  he  pleased.  But 
the  care  required  of  him  varied  with  the  danger.  If  that  path 
subjected  him  to  a  liability  to  be  hit  by  a  passing  car,  he  was 
bound  to  use  reasonable  care  to  avert  a  collision.  But  he  had  the 
right  to  expect  corresponding  care  on  the  part  of  the  motorman. 
Upon  his  evidence  a  jury  might  have  found  that  he  had  reason 
ti)  believe  that  he  could  be  seen  by  the  motorman  at  a  distance  of 
at  least  200  feet;  that  it  was  reasonable  that  he  should  expect 
the  gong  to  strike  to  let  him  know  that  a  car  in  the  rear  desired 
to  pass  him ;  and  that  in  other  ways  he  might  hear  the  car  coming 
up  in  time  to  get  out  of  the  way.  The  evidence  warranted  a 
finding  that  the  gong  was  not  sounded,  that  the  only  warning 
f:iven  to  the  plaintiff  was  the  noise  of  the  car  and  that  the  car 
was  going  so  fast  that  when  that  warning  reached  him  there 
was  not  time  for  him  to  get  out  of  the  way.  It  cannot  be  said, 
as  a  matter  of  law,  that  the  plaintiff  in  such  a  place  should  ride 
with  his  face  constantly  over  his  shoulder.  In  view  of  all  the 
circumstances,  we  are  of  opinion  that  the  questions  of  the  due 
care  of  the  plaintiff  and  of  the  negligence  of  the  defendant  were 
for  the  jury.  The  principles  involved  in  this  case  are  somewhat 
discussed  in  Le  Blanc  v.  Lowell,  Lawrence  &  Haverhill  Street 
Railwav,  170  Mass.  564,  49  N.  E.  927;  Vincent  v.  Norton  & 
Taunton  Street  Railway,  180  Mass.  104,  61  N.  E.  822;  Tashjian 
V.  Worcester  Consolidated  Street  Railway,  177  Mass.  75,  58 
N.  E.  281 ;  Sullivan  v,  Boston  Elevated  Railway,  185  Mass.  602, 
71  N.  E.  90. 
Exceptions  sustained. 
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(Supreme  Court  of  Minnesota,  June  23,  1905.) 
[104  N.  W.  Rep.  16.] 

Street  Railroads— Collision  widi  Vehicle— Negligence.*— -Where  an 

electric  car  collides  with  a  vehicle,  which  while  being  driven  along 
a  public  street  parrellel  and  in  the  same  direction  with  an  advancing 
street  car,  turns  at  a  street  crossing  to  go  over  the  track  in  front  of 
that  car,  the  negl'gence  of  the  street  car  company  is  to  be  determined 
in  accordance  with  rules  of  law  giving  both  the  car  and  the  vehicle 
the  right  to  use  the  streets  and  intersections,  and  imposing  on  both 
the  reciprocal  duty  of  the  exercise  of  due  care  to  ^void  harm. 

Same — Care  Required  of  Motoneer.t — The  exercise  of  care  on  the 
part  of  the  motoneer  has  special  reference  to  the  rate  of  speed  at 
which  the  car  was  moving,  his  control  and  exercise  of  control  over 
it,  and  his  opportunity  for  observing  that  the  vehicle  was  about  to 
cross,  including  the  distance  from  the  track  at  which  the  vehicle 
turned  ^nd  the  rapidity  with  which  it  was  then  traveling. 

Same — Care  at  Crossing.^ — The  test  of  the  care  to  be  exercised  at 
a  street  car  crossing  is  not  necessarily  the  same  as  is  required  at  a 
steam   railway   crossing. 

Same— Contributory  Negligence4 — If  4  driver  of  a  vehicle  ap- 
proaching a  street  railway  track  to  cross  it  at  an  intersection  with 
another  street  looks  and  listens  and  sees  and  hears  no  car  approach- 
ing for  such  a  distance  that  he  could  probably  make  the  crossing 
safely,  he  is  not  guilty  of  contributory  negligence,  as  a  matter  of  law, 
if,  while  attempting  to  cross  the  tracks,  the  car  strikes  and  overturns 
his  vehicle.  « 

♦As  to  the  mutual  rights  and  duties  of  street  railways  and  other 
users  of  streets,  see  foot-notes  appended  to  Lightfoot  v,  Winnebago 
Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.. 
1;  Rhymes  v,  Jackson  Elec.  Ry.,  etc.,  Co.  (Miss.),  14  R.  R.  R.  7,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  Birmingham  Ry.  L.  &  P.  Co.  v.  Old- 
ham (Ala.),  14  R.  R.  R.  165,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  foot- 
notes appended  to  Greene  v,  Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R. 
589,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  foot-note  appended  to  Dungan 
V,  Wilmington  City  Ry.  Co.  (Del.),  14  R.  R.  R.  746,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  746;  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  14  R 
R.  R.  806,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  foot-note  appended  to 
Conrad  v.  Elizabeth,  etc.,  Ry.  Co.  (N.  T.),  13  R.  R.  R.  126,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  126;  Portsmouth  St.  R.  Co.  v.  Peed  (Va.),  13  R. 
R.  R.  65,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  65. 

tAs  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-notes  appended  to 
Lightfoot  V.  Winnebago  Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  1;  Rhymes  v.  Jackson  Elec.  Ry.,  etc.,  Co. 
(Miss.),  14  R.  R.  R.  7,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  Christy  v. 
Des  Moines  City  Ry.  Co.  (Iowa),  14  R.  R.  R.  42,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  42;  foot-note  appended  to  Indianapolis  St.  Ry.  Co.  v. 
Taylor  (Ind.),  14  R.  R.  R.  356.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  356; 
Richmond  Passenger  &  Power  Co.  v.  Allen  (Va.),  14  R.  R.  R.  566, 
37  Am.  &  Eng.  R.  Cas.,  N.  S..  566;  foot-notes  appended  to  Greene  r. 
Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R.  589,  37  Am.  &  Eng.  R.  Cas., 
X.  S.,  589;  Indianapolis  St.  Ry.  Co.  v.  Schomberg  (Ind.).  14  R,  R. 
R.  627,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  627;  Cameron  v,  Duluth- 
Superior  Traction  Co.  (Minn.),  14  R.  R.  R.  632,  37  Am.  &  Eng.  R 
Cas.,   N.   S.,  632. 

JAs  to  whether  the  stop,  look,  and  listen  rule  applies  to  street 
railway  crossings,  see  foot-notes  appended  to  Lightfoot  v,  Winnebago 
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Same— Questions  for  Jury. — In  this  case  held,  the  negligence  of  the 
defendant  and  the  contributory  negligence  of  the  plaintiff  were  for 
the  jury,  and  its  verdict  was  justified  by  the  evidence. 

(Syllabus  by  the   Court.) 

Appeal  from  District  Court,  Hennepin  County ;  David  F. 
Simpson,  Judg^e. 

Action  by  Howard  W.  Smith  against  the  Minneapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Koon,  Whelan  &  Bennett,  for  appellant. 

/.  Van  Valkenbiir^  and  F.  N,  Hendrix,  for  respondent. 

Jaggard,  J.  The  plaintiff  and  respondent,  tog^ether  with  a 
companion,  were,  in  the  daytime,  driving  a  single  horse  to  a 
phaeton  with  the  top  down,  but  not  unbowed,  in  an  easterly  di- 
rection, parallel  with  defendant's  and  appellant's  street  car  track, 
down  Hennepin  avenue,  in  the  business  district  of  Minneapolis. 
The  plaintiff  turned  his  horse  and  vehicle  for  the  purpose  of 
crossing  the  track  on  Hennepin  avenue,  near  its  intersection,  at 
rigfht  angles,  with  Sevehth  street,  to  drive  up  that  street.  The 
vehicle  was  struck  and  overthrown  by  a  car  going  in  the  same 
direction  in  which  it  was  being  driven.  Plaintiff  brought  this 
action  for  consequent  personal  injuries.  On  the  first  trial  the 
jur)'  found  for  the  plaintiff.  The  trial  court  granted  a  new  trial, 
and  refused  to  direct  a  judgment  notwithstanding  the  verdict, 
without  assigning  reasons  therefor.  On  appeal  this  court  re- 
fused to  presume  that  the  order  granting  a  new  trial  was  based 
on  the  ground  that  the  verdict  was  not  sustained  by  the  evidence, 
and  sustained  the  order  of  the  trial  court,  because  of  error,  inter 
alia,  in  the  admission  of  expert  testimony.  Smith  v,  Minneapolis 
Street  Railway  Co.,  91  Minn.  239,  97  N.  W.  881.  On  the  second 
trial  the  jury  returned  a  verdict  for  $1,800.  The  defendant 
moved  for  judgment  notwithstanding  the  verdict,  because  the 
evidence  failed  to  show  negligence  on  the  part  of  defendant,  as 
alleg^ed  in  the  pleading,  and  did  show  contributory  negligence  on 
the  part  of  the  plaintiff.  The  motion  was  denied,  and  judgment 
entered  for  the  plaintiff.  From  that  judgment,  this  appeal  was 
taken. 

1.  The  charge  of  negligence  set  forth  in  {he  complaint,  taken 
in  connection  with  the  charge  of  the  court,  to  which  no  exception 
was  taken,  and  as  to  which  no  error  is  assigned,  was  that  imme- 

Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
1;  Birmingham  Ry.,  etc.,  Co.  v.  Oldham  (Ala.),  14  R.  R.  R.  f65,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  foot-notes  appended  to  Giardinai  v, 
St.  Louis  &  M.  R.  Ry.  Co.  (Mo.),  14  R.  R.  R.  579,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  579. 

As  to  whether  there  can  be  a  recovery  for  injuries  sustained  in  an 
attempt  to  cross  railroad  tracks  in  front  of  a  train  or  car  which  the 
traveler  knows  to  be  approaching,  see  foot-notes  appended  to  Lambert 
''•  Southern  Pac.  R.  Co.  (Cal.),  14  R.  R.  R.  575,  37  Am.  &  Eng.  R. 
Cas.,  \.  S.,  575. 
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diately  prior  to  the  collision  the  defendant  was  operating  a  car 
in  the  city  at  a  dangerous  rate  of  speed,  that  it  failed  to  control 
the  car  in  accordance  with  its  legal  duty,  and  that  thereby  the  plain- 
tiff was  injured.  The  only  question  here  presented  is  the  sufficiency 
of  the  evidence  to  support  the  verdict.  Borgerson  z\  Ox)k  Stone 
Co.,  91  Minn.  91,  97  N.  W.  734.  The  principles  of  law  applicable 
are  simple  and  familiar.  Both  the  plaintiff  and  defendant  had 
the  right  to  use  the  street  and  its  intersections;  both  owed  the 
reciprocal  duty  of  exercising  that  right  with  due  reference  to  the 
other,  in  connection  with  the  knowledge  and  the  fact  that  the 
defendant's  car  followed  a  fixed  path  only.  2  Current  Law^,  1762 
While  the  vehicle  was  being  driven  parallel  with  and  near  the 
track  on  which  the  car  was  running,  the  motoneer  was  not  bound 
to  anticipate  that  it  would  abruptly  attempt  to  cross  the  tracks 
immediately  in  front  of  the  car.  If  it  did  so  undertake,  the  de- 
fendant company  might  not  be  guilty  of  negligence  because  of 
the  failure  of  the  motorman  in  charge  to  stop  or  slacken  speed,  or 
to  avoid  the  collision.  Fritz  v.  Street  Ry.  Co.,  105  Mich.  50, 
62  N.  W.  1007 ;  Chicago  Union  Traction  Co.  v.  Browdv,  206  111. 
615,  69  N.  E.  570;  Chicago  Street  Ry.  Co.  v.  Abler,  107  111. 
App.  397 ;  O'Connell  v.  St  P.  City  Ry.  Co.,  64  Minn.  466,  67 
N.  W.  363.  But  the  duty  rested  upon  the  street  car  company  to 
have  its  cars  in  control  at  these  points  that  the  rights  of  others 
might  be  protected.  People  using  the  highways  for  lawful  pur- 
poses had  a  right  to  rely  in  some  measure  upon  the  discharge 
of  this  duty  (Sesselmann  v.  Metropolitan  St.  Ry.  Co.,  65  App. 
Div.  484,  72  N.  Y.  Supp.  1010 ;  Id.,  76  App.  Div.  336,  78  N.  Y. 
Supp.  482 ;  Traction  Co.  v.  Glynn,  59  N.  J.  Law,  432,  37  Atl.  66 ) : 
and  it  would  be  actionable  negligence  to  run  a  car  at  a  rate  of 
speed  incompatible  with  the  lawful  and  customary  use  of  high- 
ways by  others  with  reasonable  safety  (Railway  Co.  t\  Block, 
55  N.  J.  Law,  607,  27  Atl.  1067,  22  L.  R.  A.  374;  Searles  v. 
Elizabeth,  etc.,  Ry.  Co.,  70  N.  J.  Law,  388,  57  Atl.  134).  In 
this  case,  therefore,  as  the  motorman  approached  the  intersection 
of  the  streets,  he  was  bound  to  exercise  due  care,  in  view  of  the 
rights  of  both  the  car  and  the  vehicle  to  use  the  streets  and  inter- 
sections, with  proper  reference  to  the  rate  of  speed  at  which  the 
car  was  moving,  the  control  he  had  over  it,  and  the  opportunit>' 
afforded  him  for  observing  that  the  vehicle  was  about  to  cross, 
including  the  distance  from  the  track  at  which  it  turned  and  the 
rate  of  speed  at  which  it  was  then  traveling. 

The  inquiry  as  to  the  testimony  thus  occasioned  includes  an 
examination  of  more  evidence  than  merely  that  which  pertains 
to  the  rate  of  speed  at  which  the  car  was  going.  That  is  a 
circumstance  to  be  considered,  but  the  primary  question  is 
whether  or  not  the  defendant  had  and  exercised  reasonably  pru- 
dent control  over  the  car.  The  only  eyewitness  on  behalf  of 
plaintiff  who  testified  as  to  the  speed  at  which  the  car  was  run- 
ning swore  that  it  was  going  at  the  rate  of  15  miles  an  hour 
when  160  or  170  feet  west  of  the  point  of  collision,  and  at  the 
rate  of  10  miles  an  hour  when  80  feet  from  the  plaintiff.    He 
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also  testified  that  the  speed  of  the  car  was  checked  and  that  the 
wheels  were  locked  at  a  point  50  or  60  feet  above  the  point  of 
collision,  so  that  they  slid  on  the  rails  and  fire  flew  from  them. 
The  si^ificance  of  the  latter  part  of  this  testimony  is  to  be 
weighed  in  connection  with  the  evidence  of  the  motorman,  de- 
fendant's own  witness,  that  he  could  have  stopped  the  car  within 
25  or  30  fe«t  after  he  had  first  seen  the  vehicle  turn  across  the 
tracks.  This  same  witness  of  the  plaintiff  also  said  that  when 
the  plaintiff  turned  to  cross  the  tracks  the  front  end  of  the  car 
was  some  80  feet  west  of  the  point  of  the  intersection  of  the 
street  and  avenue.  According:  to  his  testimony  and  that  of  the 
plaintiff  and  also  of  plaintiff's  companion,  it  would  seem  that  the 
plaintiff  drove  some  25  feet  after  turning^  to  cross  the  track  before 
the  car  struck  the  vehicle.  The  plaintiff  and  his  companion  also 
testified  that  at  some  point,  not  very  definitely  fixed,  but  shortly 
before  they  reached  the  tracks,  and  at  a  point  at  which  they  could 
see  some  75  feet,  and  before  they  commenced  to  cross  over,  they 
listened  and  looked  up  the  tracks,  and  heard  and  saw  no  car 
comingf.  After  the  collision  respondent's  testimony  tended  to 
show  that  the  car  carried  the  carriage  some  8  to  12  feet  before 
it  was  tipped  over.  The  defendant  introduced  a  large  number 
of  witnesses  directly  contradicting  the  claims  of  the  plaintiff  and 
sustaining  its  own  contention.  This  testimony,  as  a  whole,  in- 
cluding cross-examination,  affords  some  basis  for  plaintiff's  con- 
tention that  it  contains  corroboration  of  niaterial  parts  of  his 
case.  The  present  appeal,  however,  is  not  to  be  determined  by 
the  opinion  of  this  court  as  to  the  preponderance  of  the  testimony. 
On  the  contrary,  plaintiff  is  entitled  to  such  favorable  inferences 
as  may  reasonable  be  drawn  from  the  evidence.  Rehberg  v, 
Mavor,  91  N.  Y.  137,  43  Am.  Rep.  657;  Andres  v,  Brooklyn 
Heights  Ry.  Co.,  84  App.  Div.  598,  82  N.  Y.  Supp.  729.  Two 
juries  have  tried  this  case.  Both  found  for  the  plaintiff.  This 
examination  of  the  testimony  and  history  of  the  case  is  sufficient 
to  show  that  there  was  evidence  reasonably  tending  to  support 
the  jury's  conclusion  of  negligence  on  the  part  of  defendant. 

2.  The  rules  as  to  contributory  negligence,  under  the  circum- 
stances here  involved,  are  well  settled.  It  is  the  duty  of  a  person 
on  foot  or  in  vehicle,  who  passes  from  a  place  of  safety  outside 
of  a  street  railway  track  to  one  of  danger  upon  it,  to  make 
reasonable  use  of  his  senses  of  sight  and  hearing  for  his  own 
protection.  Hickey  v.  St.  Paul  City  Ry.  Co.,  60  Minn.  119,  61  N. 
W.  893;  Wosika  v,  St.  Paul  City  Ry.  Co.,  80  Minn.  364,  83  N. 
W.  386 ;  Terien  v.  St.  Paul  City  Ry.  Co.,  70  Minn.  532,  73  N.  W. 
412;  Russell  v.  Minneapolis  Street  Ry.  Co.,  83  Minn.  304,  86  N. 
W.  346;  Honick  v.  Ry.  Co.,  66  Kan.  124,  128,  71  Pac.  265 ;  Moser 
i\  Union  Trac.  Co.  (Pa.)  55  Atl.  15;  McGee  v.  Consol.  St.  Rv. 
Co.,  102  Mich.  107,  60  N.  W.  293,  26  L.  R.  A.  300,  47  Am.  St 
Rep.  507 ;  Beerman  v.  Union  R.  R.  Co.,  24  R.  I.  275,  52  Atl.  1090. 
The  street  railway  car,  however,  has  no  priority  of  way  at  a 
street  crossing  with  respect  to  other  vehicles.  The  rights  of  the 
parties  are  equal.     2  Current  Law,  1762,  note  35 ;  Dunican  v. 
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Union  Ry.  Co.,  39  App.  Div.  497,  57  N.  Y.  Supp.  326;  O'Neil  ^\ 
D.  D.  E.  B.  &  B.  R.  R.  Co.,  129  N.  Y.  125,  29  N.  E.  84,  26  Am. 
St.  Rep.  512;  Hewlett  v.  Brooklyn  Heights  R.  R.  Co.,  63  App. 
Div.  423,  71  N.  Y.  Supp.  531.  And  it  is  the  law  in  this  state  that 
the  care  required  to  be  used  in  looking  and  listening  when  about 
to  cross  a  street  car  track  is  not  necessarily  the  same  as  is  required 
in  crossing  a  steam  railway  track.  When  the  driver  •of  a  vehicle 
approaching  the  street  railway  track  to  go  over  it  at  a  street 
intersection  looks  and  sees  no  car  approaching  at  such  a  distance 
tliat  he  can  apparently  make  the  crossing  safely,  he  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  if  he  attempts  to 
cross  the  tracks  without  looking  a  second  time  at  the  car.  Shea  i 
St.  Paul  City  Ry.  Co.,  50  Minn.  395,  52  N.  W.  902 ;  Watson  v 
Minneapolis  Street  Ry.  Co.,  53  Minn.  551,  55  N.  W.  742;  Flanna- 
gan  V,  St.  Paul  City  Ry.  Co.,  68  Minn.  300,  71  N.  W.  379 ;  Riley  z 
Minneapolis  Street  Ry.  Co.,  83  Minn.  %,  85  N.  W.  947 ;  Peterson 
V.  Minneapolis  Street  Ry.  Co.,  90  Minn.  52,  55,  95  N.  W.  751 
Holmgren  z\  St.  Paul  City  Ry.  Co.,  61  Minn.  85,  63  N.  W.  270 
Indeed,  a  traveler  at  a  crossing  may  obtain  the  right  of  way  over 
a  street  crossing  where,  in  the  reasonable  exercise  of  his  rights, 
he  reaches  the  point  of  crossing  in  time  to  safely  go  upon  the 
track  in  advance  of  an  approaching  car;  the  latter  being  suffi- 
ciently distant  to  be  checked  or  stopped,  if  need  be,  in  the  exer- 
cise of  due  care.  Searles  v,  Elizabeth,  etc.,  Ry.  Co.,  70  N.  J. 
Law,  388,  57  Atl.  134.  And  see  Kennedy  v.  Third  Ave.  R.  Co. 
(Sup.)  52  N.  Y.  Supp.  551 ;  San  Antonio,  etc.,  R.  Co.  v.  Renken 
(Tex.  Civ.  App.)  38  S.  W.  829. 

The  testimony  previously  stated  brings  this  case  within  these 
rules.    It  shows  a  dispute  of  fact  as  to  the  locality  and  movement 
of  the  car,  and  as  to  whether  the  point  at  which  the  plaintiff 
looked  and  listened  justified  him  in  attempting  to  cross  as  he  did. 
The  principal  doubt  arises  upon  the  defendant's  argument  that 
upon  the  physical  facts  in  evidence,  if  the  plaintiff  had  looked  for 
the  approaching  car,  he  must  have  seen  it  at  such  a  distance  as 
ti^  render  it  negligent  for  him  to  attempt  to  cross  in  front  of  it; 
that  he  is  chargeable  with  notice  of  its  approach,  notwithstanding 
his  testimony  that  he  did  not  see  it;  and  that  the  verdict  should 
not  be  allowed  to  stand  on  the  unreasonable  and  uncorroborated 
testimony  of  the  plaintiff  alone.     Stafford  z\  Chippewa  Val.  E. 
Ry.  Co.,  110  Wis.  331,  85  N.  W.  1036;  Barrie  v.  St.  L.  Transit 
Co.,  102  Mo.  App.  87,  76  S.  W.  706 ;  Watson  v.  Mound  Citv  Rv. 
Co.,  133  Mo.  246,  34  S.  W.  573;  Met.  St.  Ry.  Co.  v.  Agnew 
(Kan.)  70  Pac.  345 ;  Ry.  Co.  v.  Elliott  28  Ohio  St.  340;  Clark  on 
Street  Ry.  Ace.  Law,   106;  Cawlev  v.  La  Crosse  C.  Rv.  Co. 
(Wis.)  77  N.  W.  179;  Flaherty  t'.' Harrison  (Wis.)  74  N.  W. 
360.    The  testimony  previously  reviewed  herein  shows,  however, 
that  there  was  considerably  more  testimony  to  sustain  the  plain- 
tiff's contention  on  this  point  than  his  own  evidence.    The  record 
contains  a  fair  foundation  for  his  insistence  that  while  he  drove 
about  25  feet  the  car  ran  about  100  feet,  and  that  the  physical 
facts  were  not  entirely  inconsistent  with  his  statement  as  to  see- 
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iiig:  no  car  within  75  feet  of  the  point  at  which  he  looked  for  it. 
Naturally  dialectical  method  led  the  plaintiff  to  insist  that  he 
turned  to  cross  the  tracks  at  a  considerable  distance  from  them, 
but  looked  for  an  approaching  car  when  he  was  quite  near  them, 
and  also  led  defendant  to  insist  that  the  plaintiff  turned  when 
near  the  tracks,  but  looked  for  an  approaching  car  when  a  con- 
siderable distance  from  them.  The  trial  coutt  properly  sub- 
mitted the  question  of  plaintiff's  contributory  negligence  to  the 
jury.  San  Antonio  T.  Co.  v.  Upson  (Tex.  Civ.  App.)  71  S.  W. 
565;  Cass.  v.  Third  Ave.  R.  R.  Co.,  20  App.  Div.  591,  47  N.  Y. 
Supp.  356;  Andres  v.  Brooklyn  Heights  R.  Co.,  84  App.  Div. 
596,  82  N.  Y.  Supp.  729.  Cf.  Schmedding  v.  New  York  &  Q. 
C.  Ry.  Co.,  85  App.  Div.  24,  82  N.  Y.  Supp.  1034. 
Judgment  appealed  from  is  affirmed. 
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(Superior  Court  of  Delaware,  New  Castle,  June  2,  1905.) 

[60  Atl.  Rep.  973.] 

Street  Railways — Funeral  Processions— Right  of  Way.* — A  street 
car  is  not  required  to  stop  at  street  intersections  for  a  funeral  pro- 
cession to  pass,  nor  to  give  a  funeral  procession  the  right  of  way. 

Same— Same — Same--Care  Required  of  Driver  of  Other  Vehicle.f — 

The  fact  that  by  courtesy  street  railroads  have  given  funeral  proces- 
sions the  right  of  way  does  not  relieve  one  driving  a  vehicle  in  a 
funeral  procession  from  using  reasonable  care  and  precaution  to  avoid 
collision  with  a  street  car. 

Same — Same — Same — Same. — In  an  action  for  injuries  to  plaintiff, 
who  was  driving  a  vehicle  in  a  funeral  procession,  owing  to  a  col- 
lision between  his  vehicle  and  a  street  car,  it  appearing  that  it  had 
been  the  uniform  practice  of  defendant  to  give  funeral  processions 
the  right  of  way,  which  was  known  to  plaintiff,  such  custom  might 
be  taken  into  account  by  the  jury  in  estimating  the  degree  of  diligence 
required  of  plaintiff. 

*As  to  the  mutual  rights  and  duties  of  street  railways  and  other  users 
of  streets,  see  foot-note  appended  to  Lightfoot  v.  Winnebago  Trac. 
Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  1;  foot-notes 
appended  to  Rhymes  v.  Jackson  Elec.  Ry.,  etc.,  Co.  (Miss.),  14  R.  R. 
^7,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  foot-note  appended  to  Birming- 
ham Ry.,  etc.,  Co.  V.  Oldham  (Ala.),  14  R.  R.  R.  165,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  165;  foot-notes  appended  to  Greene  v.  Louisville  Ry. 
Co.  (Ky.),  14  R.  R.  R.  589,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  589;  foot- 
note appended  to  Dungan  v.  Wilmington  City  Ry.  Co.  (Del.),  14  R. 
R-  R.  746,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  746;  foot-notes  appended  to 
O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  806,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  806. 

Ms  to  the  care  required  of  those  driving  other  vehicles  on  streets 
upon  which  street  cars  are  operated,  see  foot-notes  appended  to  Rich- 
mond P.  &  P.  Co.  v.  Allen  (Va.),  14  R.  R.  R.  566,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  566;  Sullivan  v.  Boston  Elev.  Ry.  Co.  (Mass.),  11  R.  R. 
R.  512,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  512;  McGauley  v.  St.  Louis 
Transit  Co.  (Mo.),  11  R.  R.  R.  247,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
-^«;  Hogan  v.  Winnebago  Traction  Co.  (Wis.),  11  R.  R.  R.  232,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  232. 
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Same — Crossing* — Care  Required  of  Motonnan4 — In  approaching 

a  crossing  where  there  is  a  steep  down  grade,  it  is  the  duty  of  a  motor- 
man  to  make  the  descent  at  reasonable  speed,  so  as  not  to  put  the 
car  beyond  his  control. 

Same — Same — Same4 — Where  a  street  railway  approaches  a  cross- 
ing at  a  point  where  the  rails  are  wet  and  slippery,  or  where  the  view 
of  the  railway  from  the  crossing  street  is  obstructed,  greater  care  is 
required  of  the  car  operatives  than  where  such  conditions  do  not 
exist. 

Same  —  Collision  with  Other  Vehicle — Negligence  —  Burden  of 
Proof. — In  an  action  against  a  street  railroad  company  for  injuries 
sustained  in  a  collision  between  plaintiffs  vehicle  and  a  car,  the  bur- 
den of  proving  defendant's  negligence  is  on  plaintiff. 

Same^--Same — Negligence  and  Contribotory  Negligence.§ — ^Where 
there  was  negligence  on  the  part  of  the  motorman  of  a  street  car, 
but  the  negligence  of  plaintiff  contributed  to  the  collision  between 
plaintiff's  vehicle  and  the  car,  or  was  the  proximate  cause  thereof, 
the  railway  was  not  liable  for  the  injuries. 

Action  by  Spencer  H.  Foulk  against  the  Wilmington  City  Rail- 
way Company.    Verdict  for  plaintiff. 

Action  on  the  case  (No.  149,  September  term,  1904)  to  re- 
cover damages  for  injuries  to  plaintiff's  livery  team,  consisting 
of  two  gray  mares  harnessed  to  a  laqdeau,  by  reason  of  a  collision 
with  defendant's  trolley  car  at  Fourth  and  Tatnall  streets  cross- 
ing in  Wilmington,  April  27,  1904,  alleged  to  have  been  caused 
through  the  negligent  operation  thereof  by  defendant's  servants. 

Argued  before  LoRE,  C.  J.,  and  Grubb  and  Pen  ne  will,  J  J. 

Horace  G,  Knowles,  for  plaintiff. 

Walter  H,  Hayes,  George'  N,  Dazns,  and  Herbert  H.  Ward, 
for  defendant. 

Lore,  C.  J.  (charging  jury).  Spencer  H.  Foulk,  the  plaintiff 
in  this  action,  claims  that  on  the  27th  day  of  April,  1904,  at 
Fourth  and  Tatnall  streets  crossing  in  this  city,  one  of  his  liver>* 
teams,  consisting  of  two  gray  mares  harnessed  to  a  cab  or 
landeau,  was  run  into  and  injured  by  a  trolley  car  of  the  defend- 
ant company,  negligently  operated.    He  alleges  that  at  the  time 

JAs  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collision  with  other  users  of  streets,  see  Lightfoot  v.  Winnebago 
Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1; 
Rhymes  v.  Jackson  Elec.  Ry.,  etc.,  Co.  (Miss.),  14  R.  R.  R.  7,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  7;  Christie  v.  Des  Moines  City  Ry.  Co.  (Iowa), 
14  R.  R.  R.  42,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  42;  foot-note  appended 
to  Indianapolis  St.  Ry.  Co.  v,  Taylor  (Ind.),  14  R.  R.  R.  356,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  356;  foot-notes  appended  to  Richmond  P.  &  P. 
Co.  V.  Allen  (Va.),  14  R.  R.  R.  566,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  566; 
foot-notes  appended  to  Greene  v.  Louisville  Ry.  Co.  (Ky.),  14  R  R. 
R.  589,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  Indianapolis  St  Ry.  Co. 
V.  Schomberg  (Ind.),  14  R.  R.  R.  627,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
627;  Cameron  v.  Duluth-Superior  Traction  Co.  (Minn.),  14  R.  R.  R. 
632,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  632;  Butler  v.  Rockland,  etc.,  St. 
Ry.  (Me.),  14  R.  R.  R.  778,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778;  foot- 
note appended  to  Sezirles  v.  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R. 
R.  781,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  781. 

♦See  foot-note  appended  to  Feitl  v.  Chicago  City  Ry.  Co.  (111.). 
14  R.  R.  R.  798,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  798. 
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of  the  accident  his  team  was  crossing^  Fourth  street,  ^oing  north- 
erly up  Tatnall  street,  as  one  of  the  coaches  in  a  funeral  pro- 
cession; that  the  coUidingf  trolley  car  of  the  defendant  company 
was  ^oingf  easterly  on  Fourth  street,  clown  a  steep  g'rade,  at  a 
hiph  rate  of  speed,  without  ringfingf  the  bell  or  g^iving"  proper 
waming  of  its  approach.  He  claims  that  his  actual  loss  and  ex- 
penditures by  reason  of  the  accident  were  $497.10.  These  dam- 
ages he  seeks  to  recover  by  your  verdict  in  this  suit  on  the  g^round 
that  they  resulted  from  the  neg^ligence  of  the  defendant  company. 
The  neg:lig;ence  relied  on  is:  (1)  High  and  dangerous  rate  of 
speed  of  the  car,  which  was  approaching  on  a  steep  down  grade ; 
(2)  the  failure  of  the  motorman  to  ring  the  car  bell  or  give  other 
proper  warning;  (3)  the  violation  of  a  uniform  usage,  custom,  or 
practice  on  the  part  of  the  defendant  company  to  stop  the  cars 
for  the  funeral  procession,  and  wait  until  the  procession  had 
passed  by.  The  defendant  denies  all  of  these  allegations,  and 
claims  that  the  accident  was  not  the  result  of  its  negligence,  but 
of  the  neglig^ence  of  the  plaintiff,  if  there  was  any  negligence  in 
the  case. 

We  know  of  no  law  requiring  a  trolley  car  to  stop  at  the  inter- 
section of  streets  and  wait  until  a  funeral  procession  has  passed, 
nor  of  any  law  giving  to  a  funeral  procession  the  right  of  way 
over  cars  or  other  vehicles  or  persons  properly  using  a  highway 
of  this  state.  If  by  courtesy  such  privilege  has  been  given  by 
trolley  cars  and  by  others  using  the  highway,  such  courtesy  im- 
poses no  duty  upon  the  person  extending  the  courtesy,  nor  does 
it  in  any  manner  relieve  such  persons  from  all  reasonable  care 
and  precaution  in  so  using  the  highway  as  to  prevent  accident 
or  injury.  If  you  should  find  from  the  evidence  in  this  case  that 
the  uniform  and  continuous  usage  or  practice  of  the  defendant 
company  had  been  to  stop  its  cars  at  crossings  and  wait  until  a 
funeral  procession  passed  by,  and  that  such  usage  was  known  to, 
and  reasonably  relied  upon  by,  the  driver  of  the  injured  team  at 
the  time  of  the  accident,  we  say  to  you  that  such  method  of  deal- 
ing with  the  public  on  the  part  of  the  company,  and  so  known  to 
the  driver,  may  be  taken  into  account  by  you  in  estimating  the 
degfree  of  diligence  required  of  the  driver  in  looking  out  for  an 
approaching  car  before  he  crossed  the  railway  track,  for  in  such 
case  he  might  reasonably  presume  or  infer  the  continuance  of 
that  usage.  To  justify  such  presumption,  however,  such  usage 
must  have  been  uniform  and  continuous.  Even  then  the  failure 
to  observe  such  usage  would  not  amount  to  negligence  on  the 
P3rt  of  the  defendant  company.  It  would  not  relieve  the  driver 
of  reasonable  care  in  making  such  crossing.  He  would  have  no 
right  so  to  presume,  if  he  actually  saw  the  car  coming  down 
upon  him,  or  if  by  the  reasonable  use  of  his  senses  he  might  have 
known  of  its  approach.  It  may  be  stated  as  a  general  rule  that 
no  legal  right  can  grow  out  of  mere  courtesy,  however  uniform 
and  long  continued,  nor  will  such  courtesy  impose  a  legal  obliga- 
tion upon  the  person  extending  it. 

It  is  conceded  in  this  case  that  the  grade  of  Fourth  street  be- 
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tween  West  and  Tatnall  streets  is  quite  a  steep  down  g^de  to  the 
Tatnall  street  crossing.     While  the  speed  of  trolley  cars  is  not 
limited  by  law,  yet,  in  approaching  such  crossing;,  it  was  the  duty 
of  the  motorman  to  make  the  descent  at  such  reasonable  speed  as 
not  to  put  the  car  beyond  his  control ;  and,  as  the  danger  of  colli- 
sion increased,  if  he  saw  or  could  see  the  dangler,  it  was  his  duty 
to  use  all  the  means  in  his  power  to  check  or  stop  the  car.    Price 
V.  Warner  Co.,  1   Pennewill,  472,  42  Atl.  699.     This  does  not 
impose  upon  the  motorman,  however,  an  impossibility.     If  he  in 
fact  did  all  that  he  could  to  control  the  speed  of  the  car,  under 
the  circumstances,  the  company  would  not  be  liable.     It  was, 
however,  equally  the  duty  of  the  driver  of  the  injured  team  to  use 
all  reasonable  care  and  precaution  to  prevent  the  accident.    "W^e 
will  not  attempt  to  specify  the  precise  acts  of  precaution  which 
are  necessary  to  be  done  or  omitted  by  one  in  the  management  of 
an  electric  car,  or  by  one  in  the  management  of  a  wagon,  ap- 
proaching a  railway  crossing.    Such  acts  must  depend  upon  the 
circumstances  of  each  case,  and   the  degree  of  care   required 
differs  in  different  cases.    The  general  rule  is  that  the  person  in 
the  management  of  the  car  and  the  person    in    the    manage- 
ment of  the  wagon  are  bound  to  the  reasonable  use  of  their 
sight   and   hearing   for   the   preventing    of    accident,     and    to 
the  exercise  of  such  reasonable  caution  as  an  ordinarily  careful 
and  prudent  person  would  use  under  like  circumstances.    Wliat  is 
due  and  proper  care  depends  upon  the  facts  in  each  case.    Where 
the  railway  approaches  the  crossing  at  a  steep  down  grade,  or 
where  the  rails  are  wet  and  slippery,  or  where  the  view  of  the 
railway  from  the  crossing  street  is  obstructed  by  buildings  or 
otherwise,  greater  care  is  required  of  the  person  in  charge  of  the 
car  than  where  the  approach  of  the  railway  to  the  crossing  is  at 
Of  near  the  grade  of  the  crossing,  or  where  the  rails  are  in  their 
usual  condition,  or  where  the  view  of  the  railway  is  unobstructed. 
A   person   approaching   a   railway   crossing   with   which   he  is 
familiar  is  bound  to  avail  himself  of  his  knowledge  of  the  locality 
and  act  accordingly.    If  the  approach  of  the  railway  to  the  cross- 
ing be  down  a  steep  grade,  whereby  it  is  more  difficult  to  stop 
or  check  a  car,  the  driver  of  the  vehicle  should  exercise  more 
care  than  might  be  necessary  where  the  approach  of  the  railway 
was  by  a  slight  decline,  upon  a  level,  or  by  an  ascending  grade." 
Brown  v.  Ry.  Co.,   1   Pennewill,  336,  40  Atl.  936;  Snyder  v, 
People*s  Ry.,  4  Pennewill,  148,  149,  53  Atl.  433.    Both  the  com- 
pany and  the  driver  of  the  team  in  this  case  were  required  to  use 
such  reasonable  care  as  the  circumstances  demanded,  an  increase 
of  care  on  the  part  of  both  being  required  when  there  is  an  in- 
crease of  danger.    *'The  right  of  each  one  using  the  highway  must 
be  exercised  with  due  regard  to  the  right  of  the  other,  and  in  a 
reasonable  and  careful  manner,  so  as  not  unreasonably  to  abridge 
or  interfere  with  the  right  of  the  other." 

Some  of  the  witnesses  have  testified  that  they  heard  the  car 
bell  ring,  coming  down  the  hill ;  others,  that  they  did  not  hear  it 
ring.     The  testimony  of  the  former  witnesses  is,  of  course,  of 
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more  weight  than  that  of  those  who  merely  say  they  did  not  hear 
the  bell  ring;,  which  migfht  reasonably  be  attributed  to  a  want  of 
attention  at  the  time.  Such  negative  testimony  is  usually  of  little 
value.    Q.  A.  R.  Co.  v.  Reed  (Del.  Sup.)  59  Atl.  863. 

The  gist  of  this  action  is  negligence,  and  the  burden  of  proving 
the  negligence  of  the  defendant  company  rests  upon  the  plaintiff 
in  this  case.  If  there  was  no  negligence  on  the  part  of  the  com- 
pany, your  verdict  should  be  for  the  defendant. 

Even  if  there  was*  negligence  on  the  part  of  the  defendant,  yet, 
if  the  n^ligence  of  the  driver  of  the  team  contributed  to  the 
accident,  or  was  the  proximate  cause  thereof,  your  verdict  should 
be  for  the  defendant. 

If  you  believe  that  at  the  time  of  the  accident  each  party  was 
using  such  reasonable  care  as  the  circumstances  demanded,  then 
the  collision  was  simply  an  unavoidable  accident,  and  the  plaintiff 
could  not  recover. 

Should  you  be  satisfied  from  the  evidence  that  the  negligence 
of  the  defendant  was  the  sole  and  proximate  cause  of  the  alleged 
injuries,  your  verdict  should  be  for  the  plaintiff,  and  for  such 
reasonable  amount  as  will  compensate  him  for  his  actual  loss  as 
disclosed  by  the  testimony  in  this  case. 

Exception  noted  for  defendant.    Exception  noted  for  plaintiff. 

Verdict  for  plaintiff  for  $434. 


Southern  Indiana  Ry.  Co.  v.  Norman.  \ 

(Supreme  Court  of  Indiana,  June  9,  1905.) 
[74  N.  E.  Rep.  896.] 

Fri^tening  Team — Injury  to  Driver — Hand  Car  Left  on  Highway 
— Liaoility.* — A  railroad  which  negligently  and  unlawfully  places  a 
hand  car  in  the  public  highway  within  two  feet  of  the  wagon  track, 
and  thereby  causes  a  team  of  gentle  and  well-broken  mules,  which  is 
being  driven  along  the  highway,  to  become  frightened  and  run  away, 
is  liable  for  injuries  consequently  resulting  to  the  driver  of  the  mules. 

Same—Hand  Car  Left  on  Highway — ^Prima  Facie  Unlawful^ — It  is 
prim^  facie  unlawful  for  a  railroad  to  place  a  hand  car  on  a  public 
highway. 

Harmless  Error. — ^A  charge  that  it  was  prima  facie  unlawful  for  a 
railroad  to  place  a  hand  car  "by  the  side  of"  a  highway,  instead  of 
using  the  phrase  "on  or  in  the  highway,"  was  harmless,  where  the 
jury  expressly  found,  in  answer  to  special  interrogatories,  that  the 
hand  car  was  placed  "in  the  road,"  and  on  the  traveled  part  thereof. 

Highway — Definition — Instruction. — ^A  charge  that,  in  order  to  con- 
stitute a  highway,  it  is  sufficient  if  the  road  in  question  be  shown  to 
have  been  used  as  a  public  road  and  "as  a  right"  for  a  period  of  20 
years,  is  not  subject  to  the  objection  of  not  requiring  the  user  to  have 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  frightening  teams,  see  foot-note  appended  to 
F^res  V,  Rio  Grande  Western  R.  Co.  (Utah),  13  R.  R.  R.  76,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  76;  foot-notes  appended  to  O'Brien  v.  Blue 
Hill  St  Ry.  Co.  (Mass.),  14  R.  R.  R.  806,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  806. 

19  R  R  R— 35 
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been  under  a  claim  of  right,  especially  when  taken  in  connection  with 
another  charge  which  stated  that,  "for  a  road  to  become  a  public  high- 
way bv  user,  it  must  have  been  used  ♦  ♦  ♦  under  a  claim  of  right" 
Higfawmjra — ^Presumption. — Under  Bums'  Ann.  St.  1901,  §  6762,  pro- 
viding that  ^\\  public  highways  which  have  been  or  may  be  used  as 
such  for  20  years  or  more  shall  be  deemed  public  highways,  an  unex- 
plained user  of  a  highway  by  the  public  for  20  years  or  more  will  be 
presumed  to  have  been  under  a  claim  of  right. 

Appeal  from  Circuit  Court,  Lawrence  County ;  Jas.  B.  Wilson, 
Jud^e. 

Action  by  Elmer  C.  Norman  against  the  Southern  Indiana 
Railway  Company.  From  a  judgement  for  plaintiflF,  defendant 
appeals.    Affirmed. 

F,  M.  Tristal  and  Brooks  &  Brooks,  for  appellant. 
Martin  &  Martin  and  BorufF  &  Boruff,  for  appellee. 

Monks,  C.  J.  This  action  was  brougfht  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by 
appellant's  employees  "negligently,  carelessly,  and  unlawfully 
placing  a  hand  car  filled  with  tools,  coats,  dinner  buckets,  and 
other  objects  and  things  of  said  employees"  upon  the  public  high- 
way, within  two  feet  of  the  traveled  track  thereof.  Appellant's 
demurrer  to  the  complaint  for  want  of  facts  was  overruled.  A 
trial  of  said  cause  resulted  in  a  verdict,  and,  over  a  motion  for  a 
new  trial,  a  judgment  in  favor  of  appellee.  The  errors  assigned 
are:  (1)  The  court  erred  in  overruling  the  demurrer  to  the 
complaint.  (2)  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

It  appears  from  the  complaint  that  at  a  point  about  one-half 
mile  north  of  the  town  of  Norman,  a  station  of  appellant,  a  pub- 
lic highway  crosses  said  appellant's  railroad  track,  and  that  for 
the  purposes  of  said  public  highway  appellant  has  built  and  main- 
tained a  crossing  at  grade.  That  after  crossing  said  railroad 
track  said  highway  intersects  a  road  traveled  by  the  public,  run- 
ning for  about  one-half  mile  parallel  with  said  railroad.  It  is 
alleged  that  "said  last-named  road  was  used  at  will  by  the  general 
public,  and  was  plaintiff's  route  from  his  home,  which  is  situated 
on  the  same,  to  the  first-mentioned  road  at  its  point  of  intersec- 
tion of  said  railway.  That  on  the  17th  day  of  July,  1903,  the 
plaintiff  was  driving  on  said  parallel  road,  driving  a  pair  of 
gentle,  well-broken  mules  to  a  cultivator.  On  said  day  the  serv- 
ants and  employees  of  defendant  railway  company  were  engaged 
in  surfacing  the  roadbed  of  said  railway,  and  had  ridden  to  the 
point  at  which  said  railway  intersected  said  first-mentioned  road 
on  a  hand  car,  and,  upon  reaching  said  crossing,  said  defendant, 
its  servants  and  employees,  carelessly,  negligently,  and  unlawfully 
removed  said  hand  car  from  the  track  of  said  railway,  and  ran 
same  out  upon  the  side  of  said  first-mentioned  roadway  about  50 
feet  from  said  railway  and  about  25  feet  from  the  point  of  inter- 
section of  said  two  roads,  and  with  the  inner  wheels  of  said  car 
within  two  feet  of  the  wagon  track  of  said  roadway,  there  bein^ 
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at  the  time  upon  said  hand  car  the  tools,  coats,  dinner  buckets, 
and  other  objects  and  thingfs  belong^ing  to  and.  in  use  by  the  men 
who  so  placed  said  car.  That  there  was  no  other  way  for  plaintiff 
to  pass  alon^  said  road  except  by  said  car,  and  that  said  road  was 
hidden  from  plaintiff's  view  until  plaintiff  was  within  a  few  feet 
of  same.  When  driving^  along  said  road  as  aforesaid,  and  without 
any  fault  on  his  part,  and  neg^lig^ence,  and  near  said  hand  car,  so 
n^liffently,  carelessly,  and  unlawfully  placed  by  the  defendant, 
its  servants  and  employees  as  aforesaid,  the  team  driven  by  plain- 
tiff took  fright  at  said  car,  and  sprang  to  the  opposite  side  of  the 
road,  striking  the  fence,  and  throwing  plaintiff  from  said  cul- 
tivator, striking  his  head  on  a  log  by  the  side  of  the  road,  frac- 
turing his  skull  and  bruising  his  body,  and  causing  him  to  be  sick 
and  sore,  and  suffering  much  pain,  both  physical  and  mental. 
*  *  *  That  by  reason  of  his  said  injury  he  is  unable  to  do 
either  physical  or  mental  labor;  that  his  said  injury  was  all 
without  fault  or  negligence  on  his  part,  but  was  caused  solely  by 
the  careless,  negligent,  and  unlawful  acts  of  the  defendant  as 
aforesaid,  and  not  otherwise."  While  said  complaint  cannot  be 
commended  as  a  model,  yet  it  appears  therefrom  that  appellant 
n^ligently,  carelessly,  and  unlawfully  placed  said  hand  car  in 
the  public  highway  within  two  feet  of  the  wagon  track,  and  by 
means  thereof  caused  a  team  of  gentle  and  well-broken  mules 
attached  to  a  cultivator  on  which  appellee  was  riding,  and  which 
team  of  mules  he  was  driving  on  a  highway,  to  become  frightened 
and  run  away,  thereby  throwing  appellee  from  the  cultivator  and 
injuring  him ;  that  said  injury  was  caused  solely  by  the  careless, 
negligent,  and  unlawful  acts  of  appellant  as  aforesaid,  and  not 
otherwise.  Upon  the  authority  of  Ohio,  etc.,  R.  Co.  v,  Trow- 
bridge, 126  Ind.  391,  26  N.  E.  64;  Cleveland,  etc.,  R.  Co.  v. 
W^-nant,  100  Ind.  160;  Cleveland,  etc.,  R.  Co.  v.  Wynant,  119 
Ind.  539,  541,  20  N.  E.  730 ;  Cleveland,  etc.,  R.  Co.  v,  Wynant, 
114  Ind.  525,  17  N.  E.  118,  5  Am.  St.  Rep.  644— we  hold  the 
complaint  sufficient  to  withstand  the  demurrer  for  want  of  facts. 
See  Elliott  on  Roads  &  Streets  (2d  Ed.)  p.  695;  3  Elliott  on 
Railroads,  p.  1988 ;  Vars  v.  Grand  Trunk  R.  Co.,  23  Upper  Can. 
C.  P.  143;  Brownell  v.  Troy,  etc.,  R.  Co.,  55  Vt.  218;  Denver, 
etc.,  R.  Co.  V,  Robbins,  2  Colo.  App.  313,  30  Pac.  261 ;  Patterson, 
Railway  Accident  Law,  p.  152. 

The  court  charged  the  jury  in  instruction  5  that  "the  placing  of 
the  hand  car  by  the  side  of  said  highway  was  prima  facie  unlaw- 
ful." It  was  said  in  Ohio,  etc.,  R.  Co.  v,  Trowbridge,  126  Ind. 
395,  26  N.  E.  65:  "But  a  p^ermanent  or  temporary  occupancy 
of  a  highway  by  the  cars  of  a  railroad  company  is  prima  facie 
unlawful.  It  is  therefore  incumbent  on  a  railroad  company 
which  places  a  car  upon  a  highway  to  explain  or  excuse  the  act. 
The  act  of  appellant  in  placing  the  hand  car  on  the  highway  calls 
for  an  explanation  from  the  authors  of  the  wrong."  It  is  clear, 
therefore,  that  placing  said  hand  car  on  said  highway  was  prima 
facie  unlawful,  and  it  was  not  error  to  so  instruct  the  jur\'. 

Appellant  cannot  successfully  complain  of  said  instruction  5 
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because  it  spoke  of  placing^  the  hand  car  "by  the  side''  of  the 
highway  instead  of  "on  or  in"  the  same,  because  the  jury  ex- 
pressly find,  in  answer  to  the  special  interro^tories,  that  the  said 
hand  car  was  "in  the  road*'  at  the  time  appellee  was  injured,  and 
that  it  was  "on  that  part  of  the  road  traveled  by  the  traveling 
public,"  and  that  "it  was  on  the  ^ound  that  had  been  and  was 
used  by  the  public  in  traveling  over  and  on  said  road."  What 
we  have  said  in  regard  to  the  complaint  and  its  sufficiency  to 
withstand  the  demurrer  renders  unnecessary  the  consideration  of 
the  other  objections  to  said  instruction  5. 

Appellant  claims  that  the  sixth  instruction  given  by  the  court 
informed  the  jury  "that  the  road  was  a  public  highway  if  used 
by  the  public  continuously  20  years,"  and  that  the  same  was 
erroneous  because  the  essential  element,  that  said  user  must  be 
under  a  claim  of  right,  was  omitted  therefrom.  It  has  been 
provided  by  statute  in  this  state  since  1852  (1  Rev.  St.  1852,  p. 
315,  §  45 ;  1  Gav.  &  H.  St.  p.  366,  §  45)  that  "aU  pubUc  highways 
which  have  been  used  or  may  hereafter  be  used  as  such  for  20 
years  or  more,  shall  be  deemed  public  highways."  Section  5035, 
Rev.  St.  1881 ;  section  6762.  Bums'  Ann.  St.  1901 ;  Jones  on 
Easements,  §  459.  It  was  said  in  Strong  v,  Makeever,  102  Ind. 
578,  584,  587,  1  N.  E.  502,  4  N.  E.  11,  concerning  said  statute, 
"under  this  statute  it  is  the  20  years'  use  that  makes  the  road  a 
highway,  and  it  is  immaterial  whether  the  use  is  with  the  consent 
or  over  the  objections  of  the  adjoining  landowners.  Such  is 
clearly  the  construction  of  said  statute  and  the  previous  ruling 
of  this  court.  Epler  v.  Niman,  5  Ind.  459 ;  Hays  v.  State,  8  Ind. 
425;  State  v.  Hill,  10  Ind.  219;  Lemasters  v.  State,  Id.  391; 
Hart  V.  Trustees,  etc.,  15  Ind.  226;  Debolt  v.  Carter,  31  Ind.  355, 
365,  366;  Ross  v.  Thompson,  78  Ind.  90;  Kyle  v.  Board,  etc.,  94 
Ind.  115."  See  McKeen  v.  Porter,  134  Ind.  483,  489-492,  U  N. 
E.  223 ;  The  City  of  Ft.  Wayne  v.  Coombs,  107  Ind.  75,  79,  7  X. 
E.  743 ;  Pittsburg,  etc.,  R.  Co.  v.  The  Town  of  Crown  Point,  150 
Ind.  536,  50  N.  E.  741 ;  Jones  on  Easements,  §  459. 

We  need  not  and  do  not  decide,  however,  whether  such  user 
must  be  under  claim  of  right  by  the  public,  as  claimed  by  ap- 
pellant, for  the  reason  that  even  if  such  is  the  rule,  said  sixth 
instruction  was  not  erroneous  for  that  reason.  The  part  of  the 
sixth  instruction  objected  to  reads  as  follows:  "In  order  to  con- 
stitute a  highway,  for  the  purposes  of  this  cause,  the  plaintiff  is 
not  required  to  prove  that  the  road  upon  and  beside  which  the 
defendant  placed  its  hand  car,  if  you  find  it  did  so  place  one,  was 
a  road  recorded  as  a  highway  and  worked  by  the  public,  but  it  is 
sufficient  if  it  be  shown  by  a  fair  preponderance  of  the  evidence 
to  be  a  road  used  by  the  public  as  a  public  road  and  as  a  right  con- 
tinuously for  a  period  of  20  years."  No  one  would  understand 
from  this  language  that  a  continuous  use  for  20  years  alone  was 
sufficient,  for  it  says  the  use  by  the  public  must  be  "as  a  right" 
The  court  gave,  at  the  request  of  appellant,  instruction  9,  which 
reads  as  follows :  "For  a  road  to  become  a  public  highway  by 
user,  it  must  have  been  used  by  the  public  without  interruption 
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for  a  period  of  20  years  or  more,  and  that  use  by  the  public  must 
be  under  a  claim  of  rig^ht."  When  the  sixth  instruction,  com- 
plained of,  is  read  and  considered  in  connection  with  all  the  other 
instructions  ^ven,  especially  the  ninth,  above  set  out,  it  is  clear 
that  the  necessity  of  the  user  beings  under  a  claim  of  rigfht  was 
fairly  presented  to  the  jury,  and  appellant  has  no  just  ground 
for  complaint. 

What  we  have  said  as  to  the  use  by  the  public  under  a  claim 
of  rig^ht  has  reference  to  the  character  of  the  use,  and  not  the 
evidence  thereof,  for  it  may  be  inferred  from  evidence  of  the 
use  that  it  was  under  a  claim  of  right.  Elliott  on  Roads  &  Streets 
(2d  Ed.)  §  159;  Town  of  Marion  v.  Skillman,  127  Ind.  130,  136, 
137,  26  N.  E.  676,  11  L.  R.  A.  55;  Jones  on  Easements,  §  289. 
This  is  true  because  evidence  of  the  continuous  use  by  the  public 
for  20  years  or  more,  unexplained,  will  be  presumed  to  be  under 
a  claim  of  rig^ht,  and  therefore  adverse.  Washburn  on  Easements 
(4th  Ed.)  pp.  156-158,  199;  Jones  on  Easements,  §  289;  Mitchell 
r.  Bain,  142  Ind.  604,  607,  608,  42  N.  E.  230,  and  authorities 
cited.  See  Rennert  v.  Shirk,  163  Ind.  542,  72  N.  E.  546,  and 
authorities  cited. 

Finding  no  error,  the  judgment  is  affirmed. 


Kansas  City,  M.  &  B.  R.  Co.  et  al.  v.  Williford. 

(Supreme  Court  of  Tennessee,  June  8,  1905.) 

[88  S.  W.  Rep.  178.] 

Railroads — Injuries  to  Trespassers — Contributory  Negligence.* — 
Where  intestate,  without  invitation  or  necessity,  boarded  the  foot- 
board at  the  rear  of  a  switch  engine,  presumably  with  the  knowledge 
of  the  foreman,  who  did  not  order  him  off,  and  was  killed  by  a  col- 
lision 4t  a  street  crossing,  which  was  unavoidable  by  the  utmost 
energies  of  the  engineer,  he  was  guilty  of  such  gross  contributory 
negligence  as  precludes  a  recovery,  though  the  engine  was  running 
at  a  speed  in  excess  of  that  allowed  by  ordinance. 

Error  to  Circuit  Court,  Shelby  County ;  J.  P.  Young:,  Judg^e. 

Action  by  A.  J.  Williford  as  administrator,  etc.,  ag^ainst  the 
Kansas  City,  Memphis  &  Birming^ham  Railroad  Company  and 

*As  to  the  care  due  trespassers  on  trains,  see  foot-notes  appended 
to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  397;  foot-notes  appended  to  Powell  v.  Erie  R. 
Co.  (N.  J.),  13  R.  R.  R.  615,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  615;  foot- 
note s^ppended  to  Albert  v.  Boston  Elevated  Ry.  Co.  (Mass.),  13  R.  R. 
R.  779,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  Bjornquist  v.  Boston  &  A. 
R.  Co.  (Mass.),  13  R.  R.  R.  786,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  786; 
Monehan  v.  South  Covington  &  C.  St  Ry.  Co.  (Ky.),  12  R.  R.  R.  671, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  671. 

Speed  in  violation  of  ordinances  as  negligence,  see  foot-notes  ap- 
pended to  Chicago  &  A.  R.  Co.  v.  Vipond  (111.),  14  R.  R.  R.  295,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  foot-note  appended  to  Birmingham 
Belt  R.  Co.  V.  Gerganous  (Ala.),  14  R.  R.  R.  584,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  584. 
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others.    From  a  judgment  for  plaintiff,  defendants  brini^  error. 
Reversed. 

C.  H,  Trimble,  for  plaintiffs  in  error. 
J  ere  Horn,  for  defendant  in  error. 

Beard,  C.  J.  This  suit  was  broug^ht  by  the  administrator  of 
one  Owen  to  recover  damages  in  the  interest  of  certain  statutor>' 
beneficiaries  against  several  railroads,  constituting  what  is  called 
in  the  record  the  "Frisco  System,"  for  inflicting,  as  is  alleged  in 
the  declaration,  by  actionable  negligence,  injuries  on  his  intestate 
which  soon  after  resulted  in  his  death.  On  the  trial  of  the  case 
there  was  a  verdict  and  judgment  for  $6,500  against  the  defend- 
ants, and  they  have  prosecuted  an  appeal,  in  the  nature  of  a  .writ 
of  error,  to  this  court. 

It  is  disclosed  in  the  record  that  the  deceased  lived  in  Missis- 
sippi, and  during  the  afternoon  of  the  accident  arrived  in  the 
city  of  Memphis  in  company  with  one  Parker.  Soon  after  their 
arrival  these  parties  saw,  at  the  comer  of  Georgia  street  and 
Kansas  avenue,  in  the  act  of  pulling  out  of  the  yards  of  the  de- 
fendant railroads,  a  switch  engine  moving  backwards,  with  sev- 
eral freight  cars  attached.  Along  the  rear  end  of  this  engine, 
which  was  in  front  in  this  movement,  there  ran  what  is  called  a 
footboard.  Without  invitation  from  any  one,  Owen  and  Parker 
stepped  upon  this  footboard,  Owen  taking  a  position  on  the  west 
end  thereof,  and  Parker  mounting  from  it  to  a  seat  in  the  cab. 
On  the  same  end  of  the  engine,  and  above  the  footboard,  was  the 
tank,  on  the  sloping  part  of  which  sat  one  Middlebrook,  who  was 
the  foreman  of  the  train  crew.  The  engineer  occupied  his  seat 
on  the  east  side  of  the  cab,  while  the  fireman  was  on  the  west  side, 
dividing  his  time  between  shoveling  coal  and  ringing  the  bell  as 
the  engine  proceeded.  On  the  footboard  with  the  deceased  were 
two  negroes.  With  these  parties  occupying  the  different  posi- 
tions indicated,  the  engine  backing,  with  the  cars  attached,  pro- 
ceeded a  short  distance  south,  when  it  turned  east  on  Broadway 
to  its  place  of  destination. 

Broadway,  as  its  name  indicates,  is  a  wide  avenue,  devoted, 
however,  exclusively  to  railroad  use.  On  it  are  located  six 
parallel  tracks,  the  fourth  from  the  north  being  the  one  on  which 
the  engine  and  cars  in  question  were  running.  Davie  avenue 
crosses  Broadway  from  north  to  south,  at  right  angles,  at  a  point 
about  one  mile  east  of  where  Owen  and  Parker  boarded  the  en- 
gine.   At  the  point  of  intersection  there  was  a  flagman. 

Approaching  this  point  from  the  west,  the  view  of  objects  on 
Davie  avenue,  moving  north  to  the  crossing,  was  obstructed  by  a 
brick  building  located  at  the  southwest  corner  of  these  two  high- 
ways, and  further,  upon  the  occasion  of  this  accident,  by  a 
number  of  cars  which  were  standing  on  the  track  immediately 
south  of  the  one  on  which  this  train  was  moving. 

As  the  engine  approached  the  crossing,  a  team  of  mules  hitched 
to  a  wagon  and  driven  by  a  negro  came  suddenly  from  the  south, 
out  of  Davie  avenue,  upon  the  track.     The  uncontradicted  evi- 
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dence  is  that  this  driver,  as  he  neared  the  track,  was  looking- 
backward,  but,  turning  his  head  and  seeing  the  engine  rapidly 
coming,  he  undertook  to  stop  his  team  and  back  oflF.  Failing  in 
this,  he  released  the  lines  and  jumped  from  the  wagon,  thus 
saving  himself.  The  mules,  however,  proceeding  across  the 
track,  the  engine  came  in  violent  collision  with  the  wagon.  In 
this  collision  Owen  received  the  injuries  from  which  his  death 
resulted. 

It  is  undisputed  that  the  flagman  was  at  his  post,  and  as  the 
train  advanced  he  raised  his  flag  to  indicate  to  persons  on  Davie 
avenue  that  it  would  be  dangerous  then  to  attempt  to  cross ;  and, 
further,  that,  seeing  the  driver  of  this  team  getting  dangerously 
near,  the  flagman  made  an  ineffectual  effort  to  stop  him. 

A  number  of  witnesses  were  examined  with  regard  to  the 
speed  at  which  this  engine  was  running. 

As  is  always  the  case  where  a  question  of  this  kind  depends 
upcm  opinion  evidence,  the  rate  of  speed  was  variously  estimated 
to  be  froin  6  to  40  miles  an  hour.  It  may  be  assumed,  however, 
that  the  jury  credited  the  testimony  which  fixed  the  speed  at  the 
highest  rate.  The  plaintiff  below,  also  for  the  purpose  of  show- 
mg[  n^ligence  on  the  part  of  the  crew  in  charge  of  the  train,  over 
the  objection  of  the  defendants,  offered  in  evidence  an  ordinance 
of  the  city  of  Memphis,  within  whose  limits  this  accident  oc- 
curred, limiting  the  speed  of  all  trains  and  engines  passing  over 
any  of  the  highways  of  the  city  to  six  miles  an  hour.  There  is 
no  dispute  but  that  the  engineer,  with  perfect  appliances  for  that 
purpose,  did  all  that  could  be  done  to  stop  the  train  as  soon  as 
the  mules  appeared,  and  that  it  was  impossible  to  control  it,  at 
the  rate  at  which  it  was  going,  so  as  to  avoid  the  collision. 

The  record  also  shows  Owen  was  on  the  engine  without  in- 
vitation or  necessity,  and  without  the  knowledge  of  the  engineer 
OT  fireman.  It  is  assumed  the  foreman,  who  sat  on  the  tank,  did 
see  him,  from  the  fact  that  this  position  enabled  him  to  do  so,  and 
it  may  be  this  is  fairly  inferable  from  that  fact. 

The  foreman's  knowledge,  however,  that  the  intestate  occu- 
pied this  position,  and  his  failure  to  stop  the  train  and  order  him 
from  it,  cannot  lessen  the  responsibility  of  the  intestate.  As  was 
said  in  Railroad  v.  Bogle,  101  Tenn.  40,  46  S.  W.  760,  the  engine 
is  at  all  times  the  most  exposed  and  perilous  portion  of  the  train ; 
and  it  was  there  held,  even  in  the  case  of  a  passenger,  who  in  a 
fencied  emergency  mounted  the  engine  to  prevent  being  left  by 
the  train,  that  he  lost  his  right  to  the  high  decree  of  care  the  law 
accorded  passengers  riding  in  a  coach,  and  could  claim  nothing 
more  than  protection  from  injury  by  the  willful,  wanton,  or  in- 
tentional act  of  the  carrier  and  its  employees.  In  R.  Co.  v. 
Wilson,  88  Tenn.  318,  12  S.  W.  720,  a  baggage  master  left  his 
proper  place  on  the  train,  and  was  riding  with  the  engineer  and 
fireman  upon  the  engine  when  he  was  killed  in  a  collision  with 
another  train,  resulting  from  the  negligence  of  an  engineer  in 
charge  of  an  engine  running  from  an  opposite  direction  to  that 
in  which  his  train  was  moving.     It  was  there  held  that,  having 
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abandoned  his  post  of  duty  and  sought  a  more  exposed  and  dan- 
gferous  position  on  the  train,  where  he  was  killed,  the  railroad  was 
not  liable. 

We  do  not  deem  it  necessary  to  consider  the  various  assign- 
ments of  error  upon  the  action  of  the  lower  court,  as  we  are 
satisfied  there  is  no  theory  upon  which  the  verdict  and  judgment 
in  this  case  should  be  maintained.  The  intestate  was  voluntarily 
occupying  the  most  exposed  position  on  the  most  dangerous  part 
of  the  train  at  the  time  of  the  collision,  and  this,  as  has  been 
seen,  without  invitation,  and  without  any  necessity  whatever  for 
his  being  there.  That  his  presence  at  this  place  proximately 
contributed  to  his  injury  is  beyond  question.  Xo  one  on  the  en- 
gine save  himself  was  injured,  unless  it  be  one  of  the  negroes 
riding  with  him  on  this  footboard.  If  he  had  been  at  any  other 
place  on  that  train,  so  far  as  we  can  see,  he  would  have  avoided 
the  danger,  and,  as  a  matter  of  course,  if  he  had  not  been  on 
the  train  at  all,  he  would  not  have  been  affected  by  this  collision. 
Under  these  circumstances,  we  think,  as  a  matter  of  law,  he  was 
guilty  of  such  gross  contributory  negligence  as  to  preclude  a  re- 
covery. While  contributory  negligence,  where  the  facts  are 
fairly  debatable,  is  a  question  which  under  proper  instruction 
should  be  determined  by  the  jury,  yet,  where  the  facts  are  incon- 
trovertible, the  question  then  becomes  one  for  the  court.  Chat- 
tanooga Light  &  Power  Co.  v.  Hodges,  109  Tenn.  333,  70  S.  W. 
616,  60  L.  R.  a.  459,  97  Am.  St.  Rep.  844. 

In  Warden  v,  Louisville  &  Nashville  R.  Co.  (Ala.  1891)  10 
South.  276,  14  L.  R.  A.  553,  the  plaintiff  was  a  front  brakeman, 
and  received  the  injury  which  he  complained  of  while  sitting 
on  the  crossbeam  in  front  of  an  engine  with  his  legs  hanging 
over  in  front  of  the  pilot  while  the  train  was  in  motion.  The 
record  failed  to  show  that  he  had  any  duty  to  perform,  or  that 
any  duty  could  be  performed  by  him  while  so  riding,  or  that  it 
was  in  any  sense  necessary  for  him  at  that  time  to  be  on  the 
crossbeam. 

In  that  case,  after  a  full  citation  of  authorities,  and  an  able 
discussion  of  the  rule  of  law  involved,  the  court  held  the  plain- 
tiff's act  in  being  at  that  place  when  the  accident  occurred  "was 
negligence  in  se  on  his  part,  to  be  so  declared  as  a  matter  of 
law."  To  this  point  the  court  said :  "The  investigations  of  the 
court  and  counsel  have  failed  to  disclose  a  single  case  to  the 
contrary,  while  many  courts  are  on  record  as  holding,  either  by 
analogy  or  directly,  that  to  ride  upon  the  pilot  or  crossbeam  in 
front  of  an  engine  while  proceeding  along  its  line  of  track,  with- 
out justifying  necessity  therefor,  involves  per  se  such  negligence 
as  will  defeat  an  action  counting  upon  injuries  received  while 
so  riding,  and  which  would  not  have  been  received  but  for  the 
plaintiff's  being  there.  Even  the  assumption  of  less  dangerous, 
but  at  the  same  time  improper,  positions  on  moving  trains,  volun- 
tarily and  unnecessarily  has  been  many  times  held  to  be  con- 
tributory negligence,  as  a  matter  of  law,  neutralizing  the 
negligence  of  the  defendant,  and  destroying  an  otherwise  good 
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cause  of  action,  as  illustrated  in  the  following  cases :  Martin  v, 
B.  &  O.  R.  Co.  (C.  C.)  41  Fed.  125;  Judkins  v,  Maine  Central 
R,  Co.,  80  Me.  417,  14  Atl.  735,  6  New  Eng.  Rep.  715 ;  Hickey  v. 
Boston  &  L.  R.  Co.,  14  Allen,  429;  Penn.  R.  Co.  v,  Langdon, 
92  Pa.  21,  37  Am.  Rep.  651 ;  Kentucky  Central  R.  Co.  v,  Thomas' 
Adra'r,  79  Ky.  160,  42  Am.  Rep.  208 ;  Lehigh  Valley  R.  Co.  v. 
Greiner,  113  Pa.  600,  6  Atl.  246;  Atlanta  &  C.  R.  Co.  v.  Ray, 
70  Ga.  674 ;  Martensen  v.  Chicago,  R.  I.  &  P.  R.  Co.,  60  Iowa, 
705, 15  X.  W.  569." 

In  Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed. 
506,  the  plaintiff,  the  employee  of  a  railroad  company,  left  the 
box  car  provided  for  his  accommodation,  and  while  returning 
from  his  work  rode  on  the  pilot  or  bumper  of  the  engine,  and 
was  injured  from  a  collision  with  some  cars  standing  on  the 
track  in  a  tunnel.  On  these  facts,  denying  his  right  to  recovery, 
the  court  said :  "His  injury  was  due  to  his  own  recklessness  and 
folly.  He  was  himself  the  author  of  his  misfortune.  This  is 
shown  with  as  near  an  approach  to  a  demonstration  as  anything 
short  of  mathematics  will  permit."  These  cases  involved  claims 
arising  out  of  injuries  received  when  the  parties  so  injured  had 
voluntarily  assumed  positions  dangerous  in  their  nature  while 
the  trains  were  in  motion.  The  parties  so  injured  were  em- 
ployees of  the  roads  upon  which  the  injuries  occurred  but  we  can 
see  no  reason,  and  certainly  none  has  been  suggested,  why  a 
mere  intruder  upon  the  train,  in  no  sense  a  passenger,  and  in  no 
de^ee  entitled  to  the  care  that  the  carrier  owes  a  passenger, 
should  stand  on  any  higher  plane,  or  be  permitted  to  invoke  any 
other  principle  for  the  maintenance  of  his  action,  than  an  em- 
ployee injured  or  killed  under  like  conditions.  That  there  is  no 
distinction  was  the  evident  opinion  of  the  court  in  Wilcox  v. 
San  Antonio  &  A.  P.  R.  Co.  (Tex.  Civ.  App.)  33  S.  W.  379, 
where  the  right  of  one  who  was  not  an  employee  to  a  recovery 
for  an  injury  received  while  riding  on  the  footboard  of  an  en- 
gine was  considered.  It  was  there  held  that  a  party  riding  on 
the  front  footboard  of  a  switch  engine,  even  at  the  invitation  of 
the  engineer  in  charge  thereof,  was  guilty  of  such  contributory 
neg^ligence  as  to  prevent  his  recovery  for  injuries  received  as  the 
result  of  the  running  of  the  engine  at  a  reckless  rate  of  speed  by 
the  engineer. 

But  it  is  contended  by  the  defendant  in  error  that,  though  it  be 
granted  the  intestate  was  without  any  right  on  the  engine,  and 
was  guilty  of  contributory  negligence  in  choosing  the  footboard, 
yet,  it  appearing  the  collision  and  his  injuries  might  have  been 
avoided  by  the  exercise  of  ordinary  and  reasonable  care  on  the 
part  of  the  railroad  employees,  his  representative  is  entitled  to  re- 
cover. It  is  said  in  argument  the  lack  of  such  care  is  shown  in 
the  unusual  rate  of  speed  at  which  this  train  was  moving  (in 
violation  of  the  city  ordinance)  in  its  approach  to  the  much-used, 
and  under  existing  conditions  an  extremely  dangerous,  crossing, 
and  but  for  this  lack  the  accident  might  have  been  avoided  not- 
withstanding the  negligence  of  Owen. 
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Let  it  be  conceded  that  the  collision  migfht  have  been  avoided 
if  the  speed  had  been  within  the  limit  prescribed  by  the  ordi- 
nance, and  running^  at  the  g^reater  rate  under  these  conditions 
was  ne^li^ence  on  the  part  of  the  crew  in  charge  of  the  engine, 
then  we  have  a  case  where  both  parties  by  their  neglig^ence  con- 
tributed to  the  injury  which  would  bar  this  action.  For,  though 
theretofore  reco^ized  as  sound  doctrine,  yet  in  the  year  1809, 
for  the  first  time,  in  Butterfield  v,  Forrester,  1 1  East,  60,  decided 
by  the  Court  of  Kingf's  Bench,  it  was  distinctly  announced  as  a 
rule  that  the  want  of  ordinary  care  on  his  part,  proximately 
contributinf^f  to  an  injury,  would  prevent  the  injured  party  from 
maintaining  an  action  a^inst  another  whose  ne^lig^ence  also 
directly  resulted  in  the  injury.  This  rule  has  never  since  been 
doubted  or  denied,  and  that  case  has  been  cited  with  approval  in 
every  jurisdiction  where  the  common  law  prevails.  It  rests  upon 
the  fifround,  first,  that  it  would  be  a  violation  of  correct  principle 
and  sound  policy  to  visit  the  consequences  of  the  plaintiff's  own 
recklessness  upon  the  defendant  where  both  are  directly  at  fault, 
and,  second,  the  impracticability  in  such  a  case  of  apportioning^ 
the  effects  of  the  concurrent  ne^ligfence  so  the  plaintiff  will  re- 
cover alone  for  that  of  the  defendant. 

However  it  may  have  been  applied  theretofore,  at  least  in 
Butterfield  v,  Forrester,  11  East,  60,  the  doctrine  was  first 
formulated,  and  in  a  distinct  form  announced  that  the  want  of 
ordinary  care  on  his  own  part  proximately  contributing  to  his 
injury  will  prevent  the  injured  party  from  maintaining-  an  action 
ag^ainst  another  who  also  directly  contributed  to  the  injur\'. 
This  doctrine  announcecLin  1809  by  the  Court  of  King-'s  Bench 
has  never  since  been  doubted  or  denied,  and  this  case  has  been 
cited  with  approval  and  followed  in  every  jurisdiction  where 
the  common  law  prevails.  The  wisdom  of  the  rule  has  com- 
mended itself  to  both  English  and  American  courts  which  have 
had  occasion  to  speak  with  regard  to  it. 

In  1842,  in  the  case  of  Davies  v.  Mann,  10  Mees.  &  Wei.  546, 
what  has  been  called  a  qualification  of  the  rule  in  Butterfield  i\ 
Forrester  was  announced,  and  it  is  this  qualification  which,  at 
the  instance  of  the  plaintiff's  counsel,  the  trial  judge  gave  to  the 
jury.    The  rule  in  Davies  v,  Mann  has  been  often  applied  where 
that  case  has  not  been  mentioned  as  authority,  and  as  often  where 
the  decision  was  rested  entirely  upon  its  authority.     In  the  Su- 
preme Court  of  the  United  States  it  is  cited  with  approval  in 
Inland  &  Coasting  Co.  v,  Tolson,  139  U.  S.  551,  11   Sup.  Ct. 
653,  35  L.  Ed.  270,  Grand  Trunk  R.  Co.  v,  Ives,  144  U.  S.  408,  12 
Sup.  Ct.  679,  36  L.  Ed.  485,  and  other  cases  as  well  as  in  the 
decision  of  many  of  the  state  Supreme  Courts  and  of  the  United 
States  Circuit  Courts  in  different  circuits.     It  is  to  be  observed, 
however,  that  the  Davies  Case  did  not  attack  the  rule  announced 
in  Butterfield  v,  Forrester.     To  the  contrary,  it  expressly  con- 
ceded its  soundness,  but  held  that  it  had  no  application  to  the 
case  before  the  court,  on  the  ground  that  the  plaintiff's  want  of 
ordinary  care  did  not  constitute,  because  of  its  remoteness,  a  bar 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         S5i 

Kansas  City,  etc.,  R.  Co.  v.  Williford 

tn  die  action,  while  that  of  the  defendant's  did  proximately  oper- 
ate to  brin^  about  the  injury.  In  other  words,  the  defendant's 
nefs^li^nce  was  there  held  the  sole  proximate  cause  of  the  injury 
sustained  by  the  plaintiff,  in  that  it  arose  subsequently  to  that  of 
the  plaintiff,  and,  the  plaintiff's  ne^ligfence  bein^  so  obvious  that 
the  defendant  could  by  the  exercise  of  ordinary  care  have  dis- 
covered it  in  time  to  avoid  inflicting  the  injury,  his  failure  to  dis- 
cover and  avoid  it  was  actionable.  This  was  but  the  application 
of  the  doctrine,  well  settled,  that,  where  the  neglig^ence  of  the 
defendant  is  proximate  and  that  of  the  plaintiff  remote,  the  ac- 
tion can  then  well  be  sustained,  althougfh  the  plaintiff  is  not 
altogether  without  fault.  Trow  v.  Vermont  R.  R.  Co.,  24  Vt. 
487,  58  Am.  Dec.  191.  A  reading^  of  the  opinion  in  the  Da  vies 
Case  makes  it  entirely  clear  that  the  facts  raised  the  question  of 
remote  nc^lig^ence  on. the  part  of  the  plaintiff  and  proximate 
negligence  on  that  of  the  defendant;  so  plaintiff  was  g^ven  a  re- 
covery. 

So  far  as  we  can  discover,  no  court  which  has  applied  the  rule 
there  announced  has  ^one  further  than  the  authority  of  the  orig- 
inal case.  It  is  true  that  there  is  to  be  found  occasional  obscurity 
of  statement,  so  as  to  raise  a  doubt  as  to  the  limits  within  which 
the  rule  is  to  be  confined,  and  it  may  be,  and  often  is,  that  there 
is  practical  difficulty  both  for  courts  and  juries  in  determining^ 
what  is  the  remote,  and  what  the  proximate,  cause  of  an  injury; 
but  where  once  settled  that  the  plaintiff's  negflig^ence  directly 
contributed  thereto,  we  assume  no  well-considered  case  can  be 
found  which  holds  that  the  plaintiff  can  avoid  the  effect  of  his 
negligence  and  maintain  his  action  agfainst  the  defendant  on  the 
g:round  that  the  matter  has  not  exercised  reasonable  care. 

The  counsel  for  the  defendants  in  error  in  his  argfument  relied 
with  much  confidence  upon  the  opinion  in  B.  &  O.  R.  Co.  v. 
Hellenthal,  88  Fed.  116,  31  C.  C.  A.  414,  in  which  there  was 
applied  the  principle  of  Davies  v.  Mann.  The  case  at  bar,  how- 
ever, was  evidently  considered  by  the  court  as  one  of  remote  and 
proximate  causes,  and  as  such  proper  for  its  application.  That 
it  was  not  conceived  by  the  court  delivering^  this  opinion  that  this 
rule  would  control  where  the  contributory  negflig^ence  of  the 
plaintiff  was  a  proximate  cause  of  the  injury,  is  apparent  from 
the  fact  that  the  same  court,  speaking^  throug^h  Day,  J.,  now  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Gilbert  v. 
Erie  Co.,  97  Fed.  747,  38  C.  C.  A.  408,  after  referring^  to  Coast- 
ing Co.  V.  Tolson,  supra,  B.  &  O.  R.  Co.  v.  Hellenthal,  supra, 
and  other  cases,  said,  "We  do  not  think  the  principle  settled  in 
these  cases  applies  to  the  case  where  it  clearly  appears  that  the 
injury  is  the  result  of  the  concurrent  negflig;ence  of  the  plaintiff 
and  defendant." 

The  doctrine  of  the  Davies  v,  Mann  case  has  been  applied  in 
this  state  in  a  number  of  cases,  notably  in  Whirley  v.  Whiteman, 
1  Head,  610,  though  without  reference  to  the  decision  itself.  It 
H  a  sound  and  reasonable  qualification  of  the  gfeneral  rule.  For 
no  party  should  be  excused  from  the  liability  for  an  injury  which 
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he  inflicts  on  another  on  the  g^round  of  the  earlier  negfligence  of 
the  latter,  when,  aware  of  the  latter's  exposure  to  peril,  he  omits 
ordinary  and  reasonable  care  to  avoid  the  injury.  When  the 
observance  of  this  care  would  have  prevented  the  hurt,  failure  in 
that  reg^ard  is  actionable  wrong^.  It  is  so,  not  only  because  such 
neg^li^ence  is  the  proximate  occasion  of  the  injury,  but  for  the 
stronger  reason  that  it  indicates  wantonness,  and  for  this  the  law 
affords  no  excuse.  As  was  said  by  the  Supreme  Court  of  Ala- 
bama in  Ga.  Pac.  R.  Co.  v,  Lee,  9  Soutfi.  233:  "Sudi  failure 
with  such  knowledgfe  of  the  situation,  and  the  probable  conse- 
quences of  the  omission  to  act  upon  the  dictates  of  prudence  and 
dilig^ence  to  the  end  of  neutralizing  plaintiff*s  fault  and  averting 
disaster,  notwithstanding^  his  lack  of  care,  is,  strictly  speaking:, 
not  ne^li^ence  at  all;  but  it  is  more  than  any  degree  of  negli- 
gence, inattention,  or  inadvertence;  it  is  that  recklessness  or 
wantonness  or  worse  which  implies  willingness  to  inflict  the  im- 
pending injury,  or  willfulness  in  pursuing  a  course  of  conduct 
which  will  naturally  or  probably  result  in  disaster,  or  an  intent 
to  perpetrate  a  wrong." 

This  intent,  however,  cannot  be  imputed  to  one  who  is  with- 
out consciousness  that  his  conduct  will  probably  lead  to  wrong 
or  injury.  Nor  can  it  be  assumed,  from  the  general  fact  that  in 
some  particular  prior  to,  but  in  legal  sequence  one  of  the  circum- 
stances leading  up  to,  the  injury,  the  party  has  been  guilty  of 
negligence,  when  it  appears  he  was  unconscious  of  the  perilous 
position  of  him  who  is  subsequently  injured.  Nothing  short  of 
actual  knowledge  of  the  situation,  and  an  omission  of  preventa- 
tive effort  after  such  knowledge,  and  where  there  is  a  reasonable 
prospect  that  such  effort  will  avails  "can  suffice  to  avoid  the 
defense  of  contributory  negligence  on  the  part  or  imputable  to 
the  injured  party."    Ga.  Pac.  R.  Co.  v.  Lee,  supra. 

The  case  at  bar  in  no  sense  calls  for  the  application  of  the 
rule  of  Davies  v,  Mann.  The  facts  repel  all  suggestion  of 
wantonness.  Though  absolutely  unconscious  of  the  extremely 
exposed  position  of  the  deceased,  yet,  when  the  emergency  ap- 
peared involving  a  menace  to  the  team,  wagon,  and  driver,  as 
well  as  to  the  train  itself  and  those  on  it,  the  record  shows  the 
utmost  energies  of  the  engineer,  with  the  best  appliances  at  hand, 
were  unavailingly  exerted  to  avoid  the  collision. 

Upon  the  facts  proven  and  well-settled  legal  principle,  we  are 
constrained  to  hold  that  there  was  no  evidence  to  support  this 
action.  It  was  a  proper  case  for  the  trial  judge  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defendants. 

It  results  that  the  judgment  is  reversed,  and  the  case  is  re- 
manded for  a  new  trial. 


\ 
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Hulsey's  Adm'r  v.  Louisville,  H.  &  St.  L.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  May  25,  1905.) 

[87  S.  W.  Rep.  302.] 

Railroads — Persons  on  Track — Trespassers  —  Death  —  Care  Re- 
quired*— ^Where  deceased  was  walking  on  defendant's  railroad  track 
some  75  yards  from  a  public  crossing  at  the  time  he  was  killed,  he  was 
a  trespasser,  as  to  whom  the  railroad  company  w^s  not  bound  to  keep 
a  lookout,  and  for  whose  death  it  was  not  liable,  in  the  absence  of 
proof  that  he  was  discovered  by  the  company's  servants  in  time  to 
have  saved  him  from  injury. 

Appeal  from  Circuit  Court,  Daviess  County. 
"Not  to  be  officially  reported." 

Action  by  Mid.  Hulsey's  administrator  against  the  Louisville, 
Henderson  &  St.  Louis  Railway  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

R.  G,  Hill  and  Miller  &  Todd,  for  appellant. 
Helm,  Bruce  &  Helm,  for  appellee. 

XuNN,  J.  In  the  month  of  March,  1902,  Mid.  Hulsey,  ap- 
pellant's intestate,  was  run  over  and  killed  by  a  freight  train  of 
the  appellee.  He  was  killed  within  about  half  a  mile  of  Worth- 
ington's  Station.  He  was  under  the  influence  of  liquor,  and 
was  walking  on  the  track  of  the  railroad  where  the  railroad 
passed  through  the  county,  and  within  about  75  yards  of  a 
public  crossing.  The  track  was  straight  for  several  miles.  Upon 
tiial,  after  appellant  introduced  his  evidence,  the  court  gave  to 
the  jury  a  peremptory  instruction  to  find  for  the  appellee,  and 
appellant  is  here  on  appeal. 

The  appellant  contends  that  under  the  principles  announced 
in  the  case  of  L.  &  N.  R.  R.  Co.  v.  Logsdon's  AdmV,  78  S.  W. 
409,  25  Ky.  Law  Rep.  1657,  the  lower  court  erred  in  giving  this 
instruction.  That  opinion  is  not  authority,  for  on  a  petition  for 
rehearing  in  that  case  this  court,  by  a  majority  opinion,  with- 
drew that  opinion,  and  wrote  the  opinion  in  81  S.  W.  657,  26 
Ky.  Law  Rep.  457.  Applying  the  principles  announced  in  the 
l^t  opinion  in  the  Logsden  Case,  supra,  it  necessarily  results  in 
an  affirmance  of  the  action  of  the  lower  court.  As  stated,  the 
(deceased  was  on  the  track  of  the  appellee  in  the  country  not 
upon  a  public  highway,  and  therefore  he  was  a  trespasser,  and 
those  in  charge  of  the  train  were  not  required  to  keep  a  lookout 

*As  to  the  care  due  licensees  4nd  trespassers  on  railroad  tracks,  see 
foot-notes  appended  to  Anderson  v.  Seattle-Tacoma  Interurban  Ry. 
Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  foot- 
notes appended  to  Central  of  Georgia  Ry.  Co.  v.  Williams  Buggy  Co. 
(Ga.),  14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  foot-note 
appended  to  Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R. 
*59,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended  to  Jordan 
t'.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R,  397,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  397;  foot-notes  appended  to  Koegel  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 
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for  him,  and  owed  him  no  duty  except  to  use  every  effort  to 
avoid  killing!:  him  after  the  discovery  of  his  peril.  There  was  no 
proof  that  they  discovered  him  in  time  to  have  saved  him  from 
injur>'  and  death. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 


Cohen  v.  Philadelphia  &  R.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  March  20,  1905.) 

[60  Atl.  Rep.  729.] 


Accident  at  Crossing — Question  for  Juryd — ^Where,  in  an  action  for 
death  at  a  crossing,  the  measure  of  duty  is  ordinary  ^nd  reasonable 
care,  and  the  degree  of  care  varies  with  the  circumstances,  the  ques- 
tion of  negligence  is  for  the  jury. 

Same — Stop,  Look,  and  Listen.* — Failure  to  stop,  look,  and  listen 
after  going  on  the  tracks  at  a  crossing  may  or  m^y  not  be  negligence, 
according  to  the  circumstances. 

Same — Question  for  Jury. — In  an  action  for  the  death  of  plaintiff's 
husband  at  a  crossing,  evidence  held  to  make  the  question  of  defend- 
ant's negligence  and  decedent's  contributory  negligence  one  for  the 
fury. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  Count}'. 

Action  by  Sarah  Cohen  a^inst  the  Philadelphia  &  Reading: 
Railroad  Company.  From  an  order  refusing  to  take  off  a  non- 
suit, plaintiff  appeals.    Reversed. 

Arg:ued  before  Mitchell,  C.  J.,  and  Dean.  Fell,  Browx, 
Mestrezat,  Potter,  and  Elkin,  JJ. 

Charles  H.  Edmunds,  Samuel  Scoville,  Jr.,  and  John  Spar- 
hawk,  Jr.,  for  appellant. 

Gaz*in  W,  Hart,  for  appellee. 

Elkin,  J.  This  is  an  action  of  trespass  to  recover  damages 
by  reason  of  the  injury  and  death  of  Jonas  Cohen,  husband  of 
plaintiff,  allejsfed  to  have  been  caused  by  the  neg^lig^ent  act  of 
defendant.  The  learned  trial  jud^e  panted  a  nonsuit,  which 
he  refused  to  take  off  on  motion  made,  and  these  ruling^  have 
been  assigned  for  error. 

A  motion  for  a  nonsuit  admits  all  the  facts  which  the  jun* 
might  have  fairlv  inferred  from  the  testimonv.  Mavnes  i\  At- 
water,  88  Pa.  496 ;  Miller  v.  Bealer,  100  Pa.  583. 

As  applied  to  negligence  cases,  the  rule  has  been  stated  by  this 
court  to  be  that  where  there  is  a  doubt  as  to  the  inference  to  be 
drawn  from  the  facts,  or  where  the  measure  of  duty  is  ordinan' 
and  reasonable  care,  and  the  degree  of  care  required  varies  with 
the  circumstances,  the  question  of  negligence  is  necessarily  for 
the  jury.  Pennsylvania  Railroad  Co.  v.  White,  88  Pa.  Z27\ 
Pennsylvania  R.  Co.  v.  Peters,  116  Pa,  206,  9  Atl.  317;  Ruster- 

♦See  foot-note  appended  to  Chicago  City  Ry.  Co.  v.  Barker  (111.),  1* 
R.  R.  R.  190,  37  Am.  &  Eng.  R,  Cas.,  N.  S.,  190. 


Vol,  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         559 

Cohen  v.  Philadelphia  &  R.  R.  Co 

holtz  V,  N.  Y.,  etc.,  Railroad  Co.,  191  Pa.  390,  43  Atl.  208.  Here, 
tben,  is  the  rule  which  applies,  and  we  must  inquire  into  the 
facts  in  order  to  determine  if  the  proper  application  of  these  prin- 
ciples has  been  made  in  this  case.  Is  there  a  doubt  as  to  the 
inference  to  be  drawn  from  the  facts?  Is  the  measure  of  duty 
ordinary  and  reasonable  care  ?  Do  the  facts  present  a  case  where 
die  degree  of  care  required  varies  with  the  circumstances?  If 
these  questions  can  be  answered  in  the  affirmative,  then  the 
learned  court  below  was  in  error  in  granting  the  nonsuit. 

On  the  evening  of  October  18,  1901,  Jonas  Cohen,  the  de- 
ceased, in  company  with  Henry  Weil,  started  from  his  home  and 
walked  down  Susquehanna  avenue.  This  avenue  is  crossed  by 
the  tracks  of  the  defendant  company  at  grade.  The  approaches 
to  the  crossing  are  protected  by  safety  gates  at  both  sides.  When 
within  half  a  square  of  the  crossing  a  train  was  passing,  and  the 
safety  gates  were  down.  By  the  time  they  reached  the  crossing 
the  safety  gates  had  been  raised.  Before  they  started  over  the 
tracks  they  stopped,  looked,  and  listened.  Their  view  was  ob- 
structed by  freight  cars  standing  on  the  first  track  to  the  north  of 
Susquehanna  avenue,  and  also  by  some  cars  to  the  south  of  the 
same  avenue.  They  did  not  see  or  apprehend  any  danger  while 
crossing  over  the  first  track.  Before  leaving  the  first  track  they 
stopped  again  near  the  end  of  the  freight  cars,  which  obstructed 
their  view  and  prevented  them  from  seeing  approaching  trains 
or  engines.  They  then  started  on  their  journey,  taking  a  couple 
of  steps  toward  the  second  track,  when  they  were  run  into  by  a 
shifting  engine,  which  the  testimony  tended  to  show  was  running 
at  a  rate  of  from  20  to  30  miles  per  hour.  No  bell  was  rung  nor 
whistle  blown  as  the  engine  approached,  until  about  the  time 
Cohen  was  struck.  He  was  severely  injured,  from  which  injuries 
lie  subsequently  died.  These  were  the  facts  immediately  con- 
nected with  the  accident,  as  testified  to  by  Henry  Weil,  who  was 
walking  with  the  plaintiff,  and  corroborated  in  many  particulars 
In'  Glauseman  and  Bonner,  who  saw  the  accident  from  different 
points  of  view.  Upon  these  facts  the  plaintiff  relied  to  show  the 
negligent  acts  of  the  defendant. 

The  plaintiff  contends  that  these  facts,  having  been  proven  by 
her  witnesses  and  not  contradicted,  must  be  accepted  as  true, 
and  that  they  show  negligence  on  the  part  of  the  defendant  in 
three  particulars :  First,  in  that  the  safety  gates  were  raised  at  a 
time  when  a  shifting  engine  was  approaching  the  crossing ;  sec- 
ond, in  permitting  the  freight  cars  to  stand  on  the  tracks  to  the 
north  and  south  of  the  crossing  so  as  to  obstruct  the  view  of  the 
deceased :  and,  third,  in  permitting  a  shifting  engine  to  run  over 
the  crossing  at  a  high  rate  of  speed  when  the  safety  gates  were 
raised,  without  ringing  a  bell,  blowing  a  whistle,  or  giving  any 
other  danger  signal.  If  the  case  rested  here,  it  cannot  be  doubted 
that  the  question  of  negligence  should  have  been  submitted  to 
the  jury.  Under  these  facts  the  plaintiff  is  entitled  to  recover 
damages  unless  the  deceased  contributed  to  the  accident  by  his 
own  negligence. 
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The  learned  counsel  for  appellee  contends  that  these  facts  show 
such  contributory  negligence  on  the  part  of  the  deceased  as  to 
prevent  the  plaintiff  from  recovering  in  this  action.  This  brings 
us  to  the  consideration  of  the  vital  question  in  the  case.  The 
testimony  cleariy  shows  that  the  deceased  stopped,  looked,  and 
listened  before  stepping  upon  the  first  track,  and  therefore  was 
not  guilty  of  negligence  per  se.  He  was  upon  a  crossing  where 
he  had  a  right  to  be.  His  view  northward  was  obstructed  by  a 
freight  car  or  cars  standing  on  the  first  track,  and  ver>'  near  to 
the  crossing  at  the  point  where  he  was  walking  over.  He  again 
stopped,  but  did  or  could  not  see  or  hear  any  danger.  He  then 
proceeded  but  a  step  or  two,  when  he  received  the  injuries  com- 
plained of. 

It  was  the  duty  of  the  deceased,  even  after  he  was  safely  on 
the  first  track,  to  keep  a  lookout  for  trains  and  engines ;  and  if  he 
did  see  any  danger,  or  could  have  seen  it  by  the  exercise  of 
ordinary  care,  it  was  his  duty  to  see  it  and  avoid  it,  or,  if  he  did 
not  see  it  when  by  the  exercise  of  reasonable  care  he  could  have 
seen  it,  the  defendant  would  not  be  liable  to  damages  in  this  case. 
The  fact  that  the  safety  gates  were  raised,  thus  inviting  him  to 
cross  over,  did  not  relieve  him  from  the  exercise  of  ordinary  care 
after  he  got  on  the  first  track.  In  the  application  of  the  stop, 
look,  and  listen  rule,  the  distinction  has  been  made  that,  if  a 
person  fails  to  observe  it  before  reaching  the  tracks,  he  is  guilty 
of  negligence  per  se,  but  failure  to  do  so  after  getting  on  the 
tracks  is  not  negligence  per  se,  but  may  or  may  not  be  negligence 
according  to  the  circumstances.  Ayers  v.  Pittsburg,  etc.,  Ry. 
Co.,  201  Pa.  124,  50  Atl.  958.  The  rule  in  the  case  cited,  applied 
to  the  facts  in  this  case,  requires  the  jury  to  determine  whether, 
under  the  circumstances,  the  deceased  exercised  ordinary  and 
reasonable  care. 

The  defendant  further  contends  that  it  was  the  duty  of  the 
deceased  to  have  stopped  in  the  space  between  the  first  and  sec- 
ond tracks  after  he  had  passed  beyond  the  freight  dars  that  ob- 
structed his  view,  and  that  he  could  have  stopped  at  that  place  in 
safety  until  the  shifting  engine  passed  by.    The  learned  counsel 
for  appellee  assumes  that  the  space  between  the  two  tracks  is 
eight  feet,  and  that  this  was  sufficient  to  permit  the  plaintiff  to 
stand  there  in  safety.    The  exact  width  of  space  between  tiie  two 
tracks  was  not  proven,  but  it  may  be  assumed  for  the  purposes  of 
this  case  that  it  is  correctly  stated  in  the  argument  of  defendant. 
The  plaintiff  answers  this  contention  by  testimony  which  tends 
to  show  that  the  overhang  of  the  freight  cars  was  from  2  to  3 
feet,  and  the  overhang  of  the  shifting  engine  from  3  to  4  feet, 
thus  leaving  a  space  of  about  lyi  feet  in  which  to  stand.    It  was 
not  negligence  per  se  for  the  deceased  to  have  failed  to  stop  at 
that  point,  but  may  or  may  not  have  been  negligence,  according: 
to  the  circumstances ;  and  hence  the  case  should  have  been  sub- 
mitted to  the  jury  to  determine  whether  there  was  a  place  of 
safety  between  the  first  and  second  tracks  at  which  the  deceased 
could  have  stopped,  and  whether,  under  all  the  circumstances,  he 
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was  negligent  in  not  so  stopping^.  In  this  respect  Gray  v.  Penn- 
sylvania Railroad  Company,  172  Pa.  383,  33  Atl.  397,  rules  the 
case.  Mr.  Justice  Dean,  delivering  the  opinion  in  that  case,  said : 
"The  exact  width  of  space  between  the  main  and  side  tracks  is 
not  given,  but  from  all  the  evidence  the  inference  is  they  were 
only  sufficiently  distant  from  each  other  to  allow  for  safe  passage 
of  trains.  That  there  was  room  for  safe  observation  by  a  foot 
traveler  outside  of  the  projection  of  the  freight  car  over  the  side 
track,  and  that  of  a  coming  locomotive  over  the  main  track,  does 
not  appear.  Whether,  under  the  circumstances,  it  was  the  duty 
of  the  deceased  to  peep  around  the  end  of  the  freight  car  and 
look  before  venturing  across  the  track,  the  court  could  not  say, 
as  matter  of  law,  for  that  manner  of  looking  may  have  been  at- 
tended with  danger.  This,  however,  appears  clear:  That  less 
than  two  ordinary  steps  of  a  man  from  safety  behind  the  box  car 
put  him  in  front  of  death  from  a  locomotive  following  sixty  feet 
in  the  rear  of  the  coal  train." 

The  deceased  was  invited  upon  the  tracks  by  the  raised  safety 
^tes.  He  was  not  warned  of  the  approach  of  the  shifting  en- 
gine, and  did  not  see  any  danger.  The  raised  gates  had  "dulled 
the  edge  of  his  caution,"  but  the  testimony  shows  that  he  was 
proceeding  cautiously  even  after  getting  on  the  first  track,  and  up 
to  the  very  moment  when  he  was  run  down  by  the  engine.  We 
cannot  say,  as  a  matter  of  law,  it  was  his  duty  to  have  looked 
around  the  overhang  of  the  freight  cars  to  see  the  approach  of 
the  shifting  engine  or  any  other  danger,  under  the  circumstances. 
These  facts  should  have  been  submitted  to  the  jury  to  determine 
whether  the  deceased  had  exercised  that  ordinary  and  reasonable 
care  under  the  circumstances  which  the  law  requires.  This  is 
clearly  a  case  for  the  jury,  and  the  court  erred  in  granting  the 
nonsuit. 

Judgment  reversed  and  a  procedendo  awarded. 


Chattanooga  Southern  R.  Co.  v.  Wheeler. 

(Supreme  Court  of  Georgia,  May  13,  1905.) 

[50  S.  E.  Rep.  987.] 

Railroads — Negligence — Care  of  Station.* — A  railway  company  is 
not,  relatively  to  one  who  has  no  business  to  transact  with  it,  but 
who  goes  to  its  station  at  the  instance  of  a  third  person  to  look  after 
some  private  property,  which  he  has  without  the  company's  permis- 
sion stored  in  a  warehouse  which  it  has  practically  abandoned  and  al- 

*As  to  the  care  due  persons,  other  than  passengers,  at  stations  and 
depots  on  business,  see  foot-notes  appended  to  Anderson  v.  Seattle- 
Tacoma  Interurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  380. 

As  to  the  care  due  licensees  and  trespassers  on  railroad  premises, 
see  foot-note  appended  to  Kendall  v.  Louisville  &  N.  R.  Co.  (Ky.), 
U  R.  R.  R.  771,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  771. 

19  R  R  R— 36 
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lowed  to  become  out  of  repair,  under  any  duty  to  keep  the  tmilding 
and  its  approaches  in  a  safe  condition  for  use  by  persons  entering  or 
leaving  the  same. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chattanoc^^a  Coiuity;  W.  M. 
Henry,  Judge. 

Action  by  W.  T.  Wheeler  against  the  Chattanooga  Southern 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

/.  M,  Bellah  and  Pritchard  &  Siser,  for  plaintiff  in  error. 
Wesley  Shropshire,  for  defendant  in  error. 

Evans,  J.  A  suit  for  damages  was  brought  by  W.  T.  Sim- 
mons against  the  Chattanooga  Southern  Railroad  Ccxnpany,  the 
plaintiff  alleging  that  he  had  sustained  personal  injuries  by  reason 
of  having  fallen  through  a  platform  built  around  a  staticMi 
house  belonging  to  the  defendant  company,  which  platform  the 
company  had  failed  to  keep  in  repair  or  in  a  safe  condition  for 
use  by  the  public.  Pending  the  action  the  plaintiff  died,  and  his 
administrator,  J.  V.  Wheeler,  was  made  a  party  plaintiff  in  his 
stead.  The  case  was  three  times  tried,  the  last  trial  resulting  in 
a  verdict  against  the  railrOiad  company.  It  is  here  complaining 
of  a  judgment  overruling  its  motion  for  a  new  trial,  and  also  of 
the  refusal  of  the  court  to  grant  a  nonsuit. 

The  plaintiff  based  his  right  to  a  recovery  upon  the  following 
allegations  of  fact:  At  Chelsea  the  defendant  ccKnpany  had  a 
depot  and  warehouse  wherein  goods  were  stored  whilst  awaiting 
shipment  from  that  station  or  delivery  after  shipment  to  its 
patrons.  It  maintained  a  platform  attached  to  the  building,  over 
which  ingress  to  and  egress  from  the  building  was  had  by  mem- 
hers  of  the  public  who  had  business  to  transact  with  the  company. 
On  or  about  May  8,  1900,  plaintiff  "was  superintending  the  sale 
or  delivery  of  guano  for  one  Tom  Knox,  which  had  been  shipped 
to  said  Knox  over  defendant's  said  road  and  stored  for  delivery 
in  said  warehouse."  He  entered  the  warehouse,  as  he  had  the 
right  and  privilege  to  do,  for  the  purpose  of  attending  to  his 
duties  in  connection  with  the  delivery  of  this  guano,  and  also 
''*for  the  purpose  of  seeing  after  some  other  goods  or  freight  in 
said  warehouse  in  which  petitioner  was  interested."  After  at- 
tending to  the  matters  in  hand,  he  started  out  of  the  warehouse 
and  went  upon  and  along  the  platform.  The  supports  under  the 
iplatform  had  become  rotten  or  decayed,  the  floor  suddenly  gave 
way  beneath  plaintiff,  and  he  received  a  violent  fall  and  serious 
hijury.  The  plaintiff's  petition  undoubtedly  stated  a  case  show- 
ing liability  on  the  part  of  the  company.  The  proof  offered  in 
his  half,  however,  fell  far  short  of  proving  his  case  as  laid. 
The  following  facts  were  brought  to  light :  The  depot  and  ware- 
house at  Chelsea  had  been  erected  by  the  company  a  number  of 
years  before  Simmons  met  with  his  injury,  but  at  that  time  the 
company  had  no  agent  at  that  station,  and  had  practically  aban- 
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doned  all  use  of  the  building,  which  had  fallen  into  a  dilapidated 
condition.  Patrons  of  the  road  still  used  the  platform  when  they 
had  freig;ht  for.  shipment,  and  the  trainmen  unloaded  freig^ht  upon 
it.  Occasionally,  when  the  consignee  was  not  at  the  station  to 
receive  freig^ht,  or  when  it  was  raining,  goods  were  placed  inside 
the  warehouse,  and  there  left  to  their  fate  by  the  trainmen. 
Some  agricultural  implements  which  had  been  shipped  over  the 
railroad  were  for  some  time  stored  in  the  warehouse,  which  was 
allowed  to  remain  open  and  uncared  for;  but  whether  this  was 
with  the  knowledge  and  acquiescence  of  the  company  did  not 
appear.  One  of  its  patrons  stored  some  guano  in  the  warehouse. 
Knox  inquired  of  him  if  he  had  the  company's  permission  to 
store  it  there,  and  he  said  he  had,  and  "it  would  be  all  right"  for 
Knox  to  put  his  in  there.  Knox  had  received  a  carload  of  guano 
at  Chelsea,  which  had  been  delivered  to  him  on  a  side  track. 
Part  of  it  he  unloaded  from  the  car  into  the  wagons  of  customers 
to  whom  he  had  sold  some.  The  car  was  afterwards  rolled  down 
to  the  warehouse  by  him,  the  rest  of  the  guano  unloaded  and 
placed  in  the  building,  and  the  car  then  rolled  back  to  the  point 
at  which  the  company  had  delivered  it  to  him.  All  this  was  done 
without  permission  from  the  railroad  authorities.  Knox  after- 
wards sold  the  guano  from  time  to  time  to  customers,  delivering 
it  to  them  at  the  warehouse,  and  he  had  employed  Simmons  to 
look  after  the  guano  and  make  delivery  of  it  to  customers  when 
be  (Knox)  was  not  there. 

It  will  thus  be  seen  that,  in  so  far  as  Simmons  figured  as  the 
representative  of  Knox,  the  plaintiff's  case  was  not  made  out. 
The  company  owed  to  neither  Knox  nor  his  agent,  under  the  cir- 
cumstances, any  duty  to  keep  in  a  safe  condition  the  platform 
built  around  its  abandoned  warehouse.  Knox  does  not  appear  to 
have  been  even  a  licensee.  Delivery  to  him  of  the  guano  had  been 
made  by  the  company  at  a  point  removed  from  the  building,  and 
he  subsequently  used  the  warehouse  for  his  private  ends,  with- 
out its  permission,  and,  presumably,  without  its  knowledge.  No 
implied  invitation  was  held  out  to  Simmons,  or  to  the  public  gen- 
erally, to  use  the  premises  in  carrying  on  a  commercial  enterprise 
wholly  disconnected  with  the  business  in  which  the  company  was 
eng^aged,  and  it  cannot  be  held  accountable  for  its  failure  to  keep 
it«  building  and  appurtenances  in  a  state  of  repair.  The  evidence 
also  failed  to  support  the  allegation  in  the  petition  that  Simmons 
went  into  the  warehouse  "for  the  purpose  of  seeing  after  some 
other  goods  or  freight"  therein,  in  which  he  was  personally  in- 
terested. It  appears  that  he  was  the  owner  of  a  cowhide  which 
he  had  tried  to  sell ;  that  it  had  been  left  in  one  of  the  rooms  of 
the  depot,  without  any  permission  from  the  company;  and  that 
ht  had  gone  into  this  room  to  see  if  it  was  still  there,  but  did  not 
find  it.  There  was  no  pretense  that  he  had  any  intention  of 
offering  the  cowhide  to  the  company  for  shipment,  or  had  any 
business  dealings  with  the  company  in  connection  therewith. 
Our  conclusion  is  that  the  evidence  did  not  support  the  verdict 
returned  in  favor  of  the  plaintiff,  and  that  a  new  trial  should,  for 
this  reason,  have  been  granted. 
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Exception  is  taken  to  a  number  of  charges  by  the  court 
whereby  the  jury  were  left  to  determine  whether  or  not,  under 
the  evidence,  the  company  owed  to  Simmons  the  duty  of  keeping 
its  premises  in  a  safe  condition.  In  the  view  we  take  of  the 
evidence,  the  giving  of  these  charges  was  erroneous;  they  not 
being  warranted  by  the  undisputed  facts  of  the  case. 

Judgment  reversed.  All  the  Justices  concur,  except  Cand- 
ler^ J.,  absent. 


Boudwin  v,  Wilmington  City  Ry.  Co. 

(Superior  Court  of  Delaware,  New  Castle,  June  18,  1903.) 

[60  Atl.  Rep.  865.] 

Street  Railways — Cession  with  Team  at  CrosBing — ^Negligence  and 
Contributory  Negligence.* — A  street  railway  company  is  liable  for 
collision  with  a  teqm  at  a  crossing  if  its  employees  in  charge  of  the 
car  fail  to  exercise  ordinary  care,  considering  the  circumstances  of 
the  place  and  occasion,  and  this  is  the  proximate  cause  of  the  accident, 
and  the  person  in  charge  of  the  team  does  not,  by  failure  to  exercise 
such  care,  contribute  to  the  accident. 

Action  by  Charlotte  M.  Boudwin  ag^ainst  the  Wilmington  Cit}' 
Railway  Company.    Verdict  for  defendant. 
Argued  before  Lore,  C.  J.,  and  Grubb  and  Pen  ne  will,  J  J. 

John  H.  Rodney,  for  plaintiff. 
Walter  H.  Hayes,  for  defendant. 

PEnnEwill,  J.  (charging^  jury).  In  this  action  Charlotte  M. 
Boudwin,  the  plaintiff,  seeks  to  recover  from  the  Wilmington 
City  Railway  Company,  the  defendant,  damages  for  injury  to  her 
nervous  system,  and  pain  and  suffering,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  company  on  August 
8,  1901,  at  Eighth  and  Poplar  streets,  in  this  city,  in  running  one 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions   with   other   users   of  streets,   see  foot-notes   appended   to 
Lightfoot  V.  Winnebago  Traction  Co.  (Wis.),  14  R.  R.  R,  1,  37  Am.  & 
Eng.  R.  Gas.,  N.  S.,  l;  Rhymes  v.  Jackson  Electric  Ry.,  L.  &  P.  Co, 
(Miss.),  14  R.  R.  R.  7,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  7;  Christy  v,  Des 
Moines  City  Ry.  Co.  (Iowa),  14  R.  R.  R.  42,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  42;  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (M-^ss.),  14  R.  R.  R.  806, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  Butler  v,  Rockland,  etc.,  St  Ry. 
(Me.),  14  R.  R.  R.  778,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778;  Dunkle  v. 
City  Passenger  Ry.  Co.   (Pa.),  14  R.  R.  R.  776,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  776;  Kennedy  v.  Consolidated  Traction  Co.  (Pa.),  14  R- 
R.  R.  635,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  foot-notes  appended  to 
Indianapolis  St.  Ry.  Co.  v,  Schomberg  (Ind.),  14  R.  R.  R,  627,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  627;  Greene  v.  Louisville  Ry.  Co.  (Ky.),  14  R. 
R   R.  589,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  589;  foot-notes  appended  to 
Richmond  P.  &  P.  Co.  v.  Allen  (Va.),  14  R.  R.  R.  566,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  566;  foot-note  appended  to  Indianapolis  St.  Ry.  Co.  v. 
Taylor  (Ind.),  14  R.  R.  R.  356,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  356; 
Searles  v.  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R.  R.  781,  36  Am.  & 
Eng.  R.  Cas.,  N.  S..  781. 
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of  its  cars  at  an  excessive  rate  of  speed,  and  without  giving  any 
proper  warning  of  its  approach  by  ringing  the  bell  or  otherwise, 
by  reason  of  which  said  negligence  said  car  ran  into  the  wagon 
in  which  the  plaintiff  was  riding,  and  ciaused  the  injury  com- 
plained of.  Such  is  the  contention  of  the  plaintiff.  The  plaintiff 
claims  that  the  defendant  company  was  negligent,  first,  in  run- 
ning the  car  which  caused  the  accident  at  an  excessive  rate  of 
speed ;  and,  secondly,  in  not  giving  any  timely  or  proper  warning 
of  its  approach.  The  defendant  company,  on  the  other  hand, 
contends  that  it  was  not  guilty  of  the  negligence  which  caused 
the  injury  to  the  plaintiff,  that  it  exercised  all  reasonable  and 
proper  care  and  diligence  to  prevent  the  accident,  and  that  the 
injury  was  caused  by  the  negligence  of  the  plaintiff.  The  de- 
fendant therefore  denies  any  and  all  liability  for  the  injury. 

It  is  admitted  in  this  case  that  the  defendant  is  a  corporation, 
as  alleged  in  the  declaration,  and  that  at  the  time  of  the  accident 
it  was  operating  the  car  in  question.  You  have  heard  the  evi- 
dence, gentlemen,  and  it  is  now  for  your  consideration  and  de- 
termination, applying  thereto  the  law  as  we  shall  declare  it 
to  vou. 

The  principles  of  law  applicable  to  this  case  have  been  clearly 
settled  by  the  courts  of  this  state.  This  suit  is  based  on  negli- 
gence, and  it  is  proper  that  we  should  explain  to  you  what  negli- 
gence, in  legal  contemplation,  is.  It  has  been  defined  to  be  the 
want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  man  would  exercise  under  similar 
circumstances.  What  constitutes  negligence  is  a  question  of  law 
for  the  court,  but  whether  negligence  exists  in  the  particular 
case  is  a  question  of  fact  for  the  determination  of  the  jury.  It 
is  for  you  to  determine  whether  there  was  any  negligence  that 
caused  the  injury  complained  of,  and,  if  there  was,  whether  it 
was  the  negligence  of  the  defendant  or  the  plaintiff.  And  we 
say  to  you  that  the  defendant  can  be  held  liable  only  for  such 
negligence  as  constitutes  the  proximate  cause  of  the  injury.  Neg- 
ligence is  never  presumed,  but  must  always  be  proved,  and  the 
burden  of  proving  it  rests  always  upon  the  plaintiff.  Ordinary 
care  and  diligence,  when  applied  to  the  management  of  railways, 
must  be  understood  to  import  all  the  care,  circumspection,  pru- 
dence, and  discretion  which  the  peculiar  circumstances  of  the 
place  or  occasion  reasonably  require  of  the  servants  of  the  de- 
fendant company;  and  this  will  be  increased  or  diminished  ac- 
cording as  the  ordinary  liability  to  danger  and  accident,  and  to 
do  injury  to  others,  is  increased  or  diminished  in  the  movement 
and  operation  of  the  cars.  But  on  the  other  hand,  it  is  equally 
well  settled  as  a  principle  of  law  that  the  plaintiff  was  also 
bound  at  the  same  time  to  use  ordinary  prudence,  care,  and  dili- 
gence to  avoid  the  accident  and  injury  which  occurred  to  her  on 
that  occasion,  and  the  care  and  diligence  which  she  is  bound  to 
exercise  must  be  in  proportion  to  the  danger  to  be  avoided ;  that 
is  to  say,  she  was  bound  to  use  such  care,  prudence,  and  diligence 
as  a  reasonably  prudent  person,  under  the  peculiar  circumstances 


564         Vol,  19  R  R  R— Voi,  42  Am  &  Eng  R  Cas,  N  S 

Boadwin  v.  Wilminiirton  City  Rj.  Co 

Exception  is  taken  to  a  number  of  charg^es  by  the  court 
whereby  the  jury  were  left  to  determine  whether  or  not,  under 
the  evidence,  the  company  owed  to  Simmons  the  dut>'  of  keeping 
its  premises  in  a  safe  condition.  In  the  view  we  take  of  tlie 
evidence,  the  giving  of  these  charges  was  erroneous;  they  not 
being  warranted  by  the  undisputed  facts  of  the  case. 

Judgment  reversed.  All  the  Justices  concur,  except  Caxd- 
LER,  J.,  absent. 


BouDwiN  V,  Wilmington  City  Ry.  Co. 

(Superior  Court  of  Delaware,  New  Castle,  June  18,  1903.) 

[60  Atl.  Rep.  865.] 

Street  Railways — CoUiBion  with  Team  at  Crossing — Negligence  snd 
Contributory  Negligence.*^ — A  street  railway  company  is  liable  for 
collision  with  a  te^m  at  a  crossing  if  its  eniployees  in  charge  of  the 
car  fail  to  exercise  ordinary  care,  considering  the  circumstances  of 
the  place  and  occasion,  and  this  is  the  proximate  cause  of  the  accident, 
and  the  person  in  charge  of  the  team  does  not,  by  failure  to  exercise 
such  care,  contribute  to  the  accident. 

Action  by  Charlotte  M.  Boudwin  af^inst  the  Wilmington  Cit>' 
Railway  Company.    Verdict  for  defendant. 
Argued  before  Lore,  C.  J.,  and  Grubb  and  Pennewill,  JJ. 

John  H,  Rodney,  for  plaintiff. 
Walter  H,  Hayes,  for  defendant. 

Pennewill,  J.  (charging:  jury).  In  this  action  Charlotte  ^I. 
Boudwin,  the  plaintiff,  seeks  to  recover  from  the  Wilmington 
City  Railway  Company,  the  defendant,  damages  for  injury  to  her 
nervous  system,  and  pain  and  suffering,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  company  oa  August 
8,  1901,  at  Eighth  and  Poplar  streets,  in  this  city,  in  running  one 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-notes  appended  to 
Lightfoot  V.  Winnebago  Traction  Co.  (Wis.),  14  R.  R.  R,  1,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  1;  Rhymes  v.  Jackson  Electric  Ry.,  L.  &  P.  Co. 
(Miss.),  14  R.  R.  R.  7,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  Christy  v,  Des 
Moines  City  Ry.  Co.  (Iowa),  14  R.  R.  R.  42,  37  Am.  &  Eng.  R,  Cas., 
N.  S.,  42;  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (M^ss.),  14  R.  R.  R,  806, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  Butler  v,  Rockland,  etc.,  St  Ry. 
(Me.),  14  R.  R.  R.  778,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778;  Dunkle  v. 
City  Passenger  Ry.  Co.  (Pa.),  14  R.  R.  R.  776,  37  Am.  &  Eng.  R 
Cas.,  N.  S.,  776;  Kennedy  v.  Consolidated  Traction  Co.  (Pa.),  14  R 
R.  R.  635,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  foot-notes  appended  to 
Indianapolis  St.  Ry.  Co.  v.  Schomberg  (Ind,),  14  R.  R,  R.  627,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  627;  Greene  v.  Louisville  Ry.  Co.  (Ky.),  14  R 
R  R.  589,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  foot-notes  appended  to 
Richmond  P.  &  P.  Co.  v.  Allen  (Va.),  14  R.  R,  R.  566,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  566;  foot-note  appended  to  Indianapolis  St  Ry.  Co.  v, 
Taylor  (Ind.),  14  R.  R.  R.  356,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  356; 
Searles  v.  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R.  R.  781,  36  Am.  & 
Eng.  R.  Cas.,  N.  S..  781. 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S        565 

Boudwin  v.  Wilmington  City  Ry.  Co 

of  its  cars  at  an  excessive  rate  of  speed,  and  without  gfivin^  any 
proper  warning  of  its  approach  by  ringing  the  bell  or  otherwise, 
by  reason  of  which  said  negligfence  said  car  ran  into  the  waggon 
in  which  the  plaintiff  was  riding;,  and  caused  the  injury  com- 
plained of.  Such  is  the  contention  of  the  plaintiff.  The  plaintiflF 
claims  that  the  defendant  company  was  negfligfent,  first,  in  run- 
ning the  car  which  caused  the  accident  at  an  excessive  rate  of 
speed ;  and,  secondly,  in  not  gfiving;  any  timely  or  proper  warning 
of  its  approach.  The  defendant  company,  on  the  other  hand, 
contends  that  it  was  not  guilty  of  the  negligence  which  caused 
the  injury  to  the  plaintiflF,  that  it  exercised  all  reasonable  and 
proper  care  and  diligence  to  prevent  the  accident,  and  that  the 
injur}'  was  caused  by  the  negligence  of  the  plaintiff.  The  de- 
fendant therefore  denies  any  and  all  liability  for  the  injury. 

It  is  admitted  in  this  case  that  the  defendant  is  a  corporation, 
as  alleged  in  the  declaration,  and  that  at  the  time  of  the  accident 
it  was  operating  the  car  in  question.  You  have  heard  the  evi- 
dence, gentlemen,  and  it  is  now  for  your  consideration  and  de- 
temiination,  applying  thereto  the  law  as  we  shall  declare  it 
to  you. 

The  principles  of  law  applicable  to  this  case  have  been  clearly 
settled  by  the  courts  of  this  state.  This  suit  is  based  on  negli- 
S:ence,  and  it  is  proper  that  we  should  explain  to  you  what  negli- 
gence, in  legal  contemplation,  is.  It  has  been  defined  to  be  the 
want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  man  would  exercise  under  similar 
circumstances.  What  constitutes  negligence  is  a  question  of  law 
for  the  court,  but  whether  negligence  exists  in  the  particular 
case  is  a  question  of  fact  for  the  determination  of  the  jury.  It 
is  for  you  to  determine  whether  there  was  any  negligence  that 
caused  the  injury  complained  of,  and,  if  there  was,  whether  it 
was  the  negligence  of  the  defendant  or  the  plaintiff.  And  we 
say  to  you  that  the  defendant  can  be  held  liable  only  for  such 
n^ligence  as  constitutes  the  proximate  cause  of  the  injury.  Neg- 
ligence is  never  presumed,  but  must  always  be  proved,  and  the 
burden  of  proving  it  rests  always  upon  the  plaintiff.  Ordinary 
care  and  diligence,  when  applied  to  the  management  of  railways, 
must  be  understood  to  import  all  the  care,  circumspection,  pru- 
dence, and  discretion  which  the  peculiar  circumstances  of  the 
place  or  occasion  reasonably  require  of  the  servants  of  the  de- 
fendant company;  and  this  will  be  increased  or  diminished  ac- 
cording as  the  ordinary  liability  to  danger  and  accident,  and  to 
do  injury  to  others,  is  increased  or  diminished  in  the  movement 
and  operation  of  the  cars.  But  on  the  other  hand,  it  is  equally 
well  settled  as  a  principle  of  law  that  the  plaintiff  was  also 
bound  at  the  same  time  to  use  ordinary  prudence,  care,  and  dili- 
gence to  avoid  the  accident  and  injury  which  occurred  to  her  on 
that  occasion,  and  the  care  and  diligence  which  she  is  bound  to 
exercise  must  be  in  proportion  to  the  danger  to  be  avoided ;  that 
is  to  say,  she  was  bound  to  use  such  care,  prudence,  and  diligence 
as  a  reasonably  prudent  person,  under  the  peculiar  circumstances 
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of  the  case,  would  exercise  to  preserve  himself  from  bein^  in- 
jured.    Due  care   in   the   case   of    a   railway   company   means 
ordinarily  the  timely  employment  of  sufficient  sig^nals  or  wam- 
infa^  Riving  notice  of  the  approach  of  cars  at  crossing,  etc.,  the 
employment  of  competent  motormen  or  other  servants,  and  the 
running!:  of  cars  at  a  proper  and  reasonable  rate  of  speed.     And 
we  will  say  to  you  that,  the  ^eater  the  peril  to  the  individual, 
the  ^eater  the  care  required  of  the  company,  and  of  prudent  and 
due  caution  on  the  part  of  the  individual  also.    At  places  of  ^reat 
danfs^er  f^eat  care  must  be  taken  by  both  parties.    This,  after  all, 
is  but  common  sense^  the  force  of  which  must  be  evident  to 
every  one.    If  the  defendant  company  failed  to  make  use  of  such 
usual  and  appropriate  means  to  warn  the  plaintiff  at  the  time  of 
the  accident,  it  would  be  ne^lig^ence  on  its  part ;  and,  if  the  acci- 
dent occurred  by  reason  of  its  failure  to  do  so,  the  defendant 
would  be  liable   for  the  injury  to   the  plaintiff,  provided   the 
plaintiff  did  not  by  her  own  ne^lig^ence  or  want  of  care  contri- 
bute in  some  degfree  to  her  injury.    For  it  is  a  g^eneral  rule  of  law 
that  persons  crossing  railway  tracks  are  bound  to  the  reasonable 
use  of  all  their  senses  for  the  prevention  of  accident,  and  also  to 
the  exercise  of  all  such  reasonable  caution  as  ordinarily  careful 
and  prudent  persons  would  exercise  under  like  circumstances. 
A  person  approaching  a  railway  crossing^  with  which  he  is  fa- 
miliar must  avain  himself  of  his  knowledge  of  the  locality,  and 
act  accordingly.     If,  as  he  approaches  the  crossing,  his  line  of 
vision  is  unobstructed,  it  is  his  duty  to  look  for  approaching  cars 
in  time  to  avoid  collision  with  them ;  and  if  he  does  not  look,  and 
for  this  reason  does  not  see  an  approaching  car  until  it  is  too  late 
to  avoid  a  collision,  and  he  is  therefore  injured,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover  therefor.    When  the 
view  at  the  crossing  is  obstructed,  greater  care  is  necessary  than 
in  places  where  the  view  is  unobstructed.    If  a  person  drives  up 
to  a  railway  crossing,  and  upon  it,  not  only  without  stopping,  but 
without  looking  out  or  listening  to  ascertain  if  any  cars  are  ap- 
proaching, and  a  collision  and  injury  occur  to  him  from  a  passing: 
car,  which  would  have  been  prevented,  had  the  person  so  injured 
exercised  the  proper  and  ordinary  prudence,  care,  and  caution 
mentioned,  such  person  would  be  guilty  of  contributory  negli- 
gence, and  could  not  recover  from  the  railway  company  for  such 
injury. 

If  you  should  believe  from  the  preponderance  of  the  evidence 
in  this  case  that  at  the  time  of  the  accident  the  defendant  com- 
pany was  not  exercising  ordinary  care  and  diligence,  such  as  we 
have  defined  it  (that  is,  all  the  care  and  circumspection,  prudence 
and  discretion,  that  an  ordinarily  prudent  and  careful  person 
would  have  exercised  under  the  circumstances),  and  that  the 
want  of  such  care  and  diligence  was  the  proximate  cause  of  the 
injury  to  the  plaintiff,  and  shall  also  believe  that  the  plaintiff  was 
free  from  any  negligence  that  contributed  in  any  way  to  her  in- 
jury, then  your  verdict  should  be  for  the  plaintiff.  But  if  you 
should  believe  that  it  has  not  been  shown  by  the  preponderance 
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(that  is,  the  weig^ht)  of  the  testimony  that  the  neglig^ence  of  the 
defendant  was  the  proximate  cause  of  the  injury  to  the  plaintiff, 
or  if  you  should  believe  that  the  negligence  of  the  plaintiff  herself 
contributed  to  the  injury  complained  of,  your  verdict  should  be 
lor  the  defendant  company. 

If  you  find  for  the  plaintiff,  your  verdict  should  be  for  such 
sum  as  you  believe  from  the  testimony  will  reasonably  com- 
pensate her  for  any  injury  to  her  nervous  system  and  pain  and 
suffering  shown  by  the  testimony  to  have  been  caused  by  the 
accident. 

Verdict  for  defendant 


Haix  v.  Western  &  A.  R.  Co. 

(Supreme  Court  of  Georgia,  June  14,  1005.) 
[51  S.  E.  Rep.  311.] 

Raflroads — ^Trespasser  on  Right  of  Way — Evidence.* — ^The  only 
duty  which  a  railroad  company  owes  to  a  trespasser  on  its  right  of 
way  is  to  observe  ordinary  diligence  to  avoid  injuring  him  after  his 
presence  thereon  becomes  known  to  the  employee  in  charge  of  the 
train.  Consequently,  in  a  suit  by  a  widow  for  the  homicide  of  her 
husband,  where  it  appeared  from  the  undisputed  evidence  that  the 
deceased  was  a  trespasser;  that  he  went  upon  the  railroad  track  in  ^n 
intoxicated  condition;  that  shortly  thereafter  his  dead  body  was  found 
near  the  track,  wounded  in  such  a  manner  as  to  indicate  that  he  had 
been  struck  by  a  passing  train  while  lying  down  on  or  near  the  track; 
and  that  the  employees  of  the  defendant  in  charge  of  the  train  which 
was  supposed  to  have  struck  him  never  at  qny  time  saw  him  on  the 
track  or  right  of  way,  and  did  not  learn  until  a  considerable  time 
afterwards  that  he  had  been  killed — it  was  not  error  to  direct  a  verdict 
for  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  County;  A.  W.  Kite, 
Judge. 

Action  by  Elizabeth  Hall  against  the  Western  &  Atlantic  Rail- 
road Company.     Affirmed. 

W.  C.  Martin  and  Cantrell  &  Ramsaur,  for  plaintiff  in  error. 
R.  /.  &  /.  McCamy,  for  defendant  in  error. 

Candler,  J.  There  is  no  dispute  as  to  the  material  facts 
brought  out  by  the  evidence.  The  plaintiff's  husband,  for  whose 
homicide  she  sued,  went  upon  the  right  of  way  of  the  defendant 
company   in   an   intoxicated  condition,  and  proceeded   to   walk 

*As  to  the  care  due  trespassers  on  railroad  tracks,  see  foot-note  ap- 
pended to  Central  of  Georgia  Ry.  Co.  v.  Williams  Buggy  Co.  (Ga.), 
14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  foot-note  appended 
to  Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R.  459,  36 
Am.  *&  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended  to  Jordan  v. 
Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  397;  foot-note  appended  to  Koegel  v.  Missouri  Pac.  Ry. 
Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 
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along^  the  track.  This  was  between  2  and  3  o'clock  in  the  after- 
noon. His  condition  was  such  as  to  attract  the  attention  of 
persons  who  saw  him  from  a  distance.  Some  time  afterwards  his 
lifeless  body  was  found  by  the  side  of  the  track.  His  skull  was 
crushed,  but  there  were  no  wounds  on  the  body.  There  were 
no  eyewitnesses  to  the  occurrence,  but  apparently  the  unfortu- 
nate man  had  lain  down  on  the  side  of  the  track  and  ^one  to 
sleep,  when  he  was  struck  in  the  head  by  the  pilot,  or  some  other 
part  of  a  passing^  engine,  and  killed.  The  place  where  the  body 
was  found  was  not  at  or  near  a  public  crossing.  The  track  at  that 
point  was  straight  for  a  distance  of  from  a  quarter  to  a  half  mile  in 
the  direction  from  which  the  train  approached  that  is  supposed  to 
have  struck  the  deceased.  The  engineer  and  fireman  of  that  train 
testified  that  they  knew  nothing  whatever  of  the  occurrence  until 
that  night  or  the  following  morning,  when  they  were  informed 
of  it  by  others.  When  they  passed  the  place  where  the  deceased 
was  afterwards  found,  each  was  attending  to  his  customary  du- 
ties on  the  engine.  It  was  the  duty  of  the  engineer  to  keep  a 
lookout  ahead  all  the  time,  and  it  was  also  the  fireman's  duty  to 
look  ahead  when  he  was  not  firing  the  engine.  The  fireman 
could  not  say  whether  he  was  firing  the  engine  at  this  point  or 
not;  but  both  he  and  the  engineer  were  positive  that  a  lookout 
was  kept  all  the  time  by  one  or  both,  and  that  neither  of  them 
saw  the  deceased  on  or  near  the  track.  At  the  conclusion  of  the 
evidence  the  judge  directed  a  verdict  for  the  defendant,  and  the 
plaintifl?  excepts. 

We  find  no  error  in  the  direction  of  a  verdict  for  the  defendant. 
It  is  well  settled  that  the  only  duty  that  a  railroad  company  owes 
to  a  trespasser  upon  its  right  of  way  is  to  observe  ordinary  care 
to  avoid  injuring  him  after  his  presence  has  become  known  to 
the  employees  of  the  train.  Atlanta  R.  Co.  v.  Leach,  91  Ga.  419. 
17  S.  E.  619,  44  Am.  St.  Rep.  47;  Atlanta  R.  Co.  v,  Gravitt.  93 
Ga.  369,  20  S.  E.  550,  26  L.  R.  A.  553,  44  Am.  St.  Rep.  145 ; 
Hambright  v.  Western  &  Atlantic  R.  Co.,  112  Ga.  36,  37  S.  E- 
99.  In  one  important  respect  this  case  differs  from  that  of  Parish 
V.  Western  &  Atlantic  R.  Co.,  102  Ga.  285,  29  S.  E.  715,  40  L. 
R.  A.  364,  in  which  Mr.  Presiding  Justice  Lumpkin  and  Mr. 
Justice  Atkinson  dissented  from  the  majority  opinion.  In  the 
Parish  Case  a  nonsuit  was  granted,  and  it  was  the  opinion  of  the 
dissenting  justices  that,  in  the  absence  of  any  evidence  as  to  the 
facts  surrounding  the  death  of  the  deceased,  the  presumption 
raised  by  the  law  upon  proof  that  she  was  killed  by  the  running^ 
and  operation  of  the  defendant's  train  was  sufficient  to  carry  to 
the  jury  the  question  of  negligence.  In  the  present  case  that 
presumption  was  fully  met  by  the  evidence  for  the  defendant, 
which  was  not  contradicted  in  the  smallest  material  particul^ir. 
As  was  said  in  the  case  of  Holland  v.  Sparks,  92  Ga.  753,  18 
S.  E.  990,  section  2321  of  our  present  Civil  Code  of  1895  -"im- 
poses the  burden  of  proving  the  observance  of  such  diligence  as 
was  due,  not  the  burden  of  proving  that  none  was  due."  The 
defendant  company  in  this  case  even  went  to  the  extent  of  proving 
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that  no  dilig^ence  was  due,  for  it  was  clearly  shown  that  neither 
the  engineer  nor  the  fireman  ever  saw  the  plaintiff's  husband  on 
the  track  or  ri^ht  of  way.  The  fact  that  the  track  was  straight 
at  this  point  for  more  than  a  quarter  of  a  mile  does  not  alter  tht, 
principle  involved,  for  the  eng^ineer  and  fireman  had  no  reason 
to  expect  the  presence  of  a  trespasser  on  the  track,  and,  rela- 
tively to  him,  it  was  not  negligence  even  if  they  failed  to  keep 
the  usual  lookout  at  this  point.  Besides,  in  view  of  the  evidence 
as  to  the  manner  in  which  the  deceased  was  struck  by  the  passing 
train,  it  is  quite  conceivable  that  the  engineer  and  fireman  may 
have  been  looking  ahead  in  the  full  performance  of  their  duties 
and  yet  not  have  seen  a  man  lying  on  or  near  the  track.  Cer- 
tainly a  lookout  for  such  objects  cannot  be  exacted  from  railroad 
companies  as  the  measure  of  diligence  due  to  trespassers.  A 
verdict  for  the  plaintiff  would  have  been  contrary  to  law,  under 
the  evidence  in  the  record,  and  it  was  therefore  not  error  to 
direct  a  contrary  finding. 

Judgment  affirmed.    All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


Strode  v,  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  May  24,  1905.) 

[87  S.  W.   Rep.  976.] 

Personal  Injuries — Disease — Liability. — ^The  fact  that  an  injured 
person  was,  prior  to  his  injuries,  afflicted  with  the  disease  of  which  he 
subsequently  died,  and  that  his  injuries  merely  hastened  his  death, 
docs  not  preclude  a  recovery  by  the  persons  entitled  thereto  for  his 
death. 

Trespassers — Driving  on  Street  Railway  Tracks — Care  Required.'*' — 

The  driver  of  a  wagon  is  not  a  trespasser,  nor  guilty  of  negligence, 
in  driving  on  a  street  railroad  track,  but  is  merely  bound  to  use  rea- 
sonable care  to  avoid  interfering  and  colliding  with  the  cars. 

Collision  with  Street  Car — Contributory  Negligence — Discovered 
Peril — Duty  of  Motorman. — Conceding  th^t  one  driving  a  wagon  on 
a  railroad  track  should  have  driven  away  from  the  track  on  hearing 
the  gong  of  a  car  approaching  from  the  rear,  yet  the  fact  that  he 
disregarded  his  duty  in  that  regard  did  not  authorize  the  motorman 
of  the  car  to  run  the  wagon  down  and  knock  it  off  the  track. 

Actions — Death — Effect  of  Release  by  Person  Injured. — ^A  husband 
or  father,  who  suffers  injuries  through  the  negligence  of  another,  can- 
not, by  executing  a  release,  deprive  his  widow  or  children,  in  case  he 
dies  from  such  injuries,  of  the  right  of  recovery  given  them  by  Rev. 
St.  1899,  §§  2864,  2865. 

*See  foot-notes  appended  to  Richmond  Passenger  &  Power  Co.  v, 
Allen  (Va.),  14  R.  R.  R.  666,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  566;  Sulli- 
van V.  Boston  Elevated  Ry.  Co.  (Mass.),  11  R,  R.  R.  512,  34  Am.  & 
Eng.  R.  Cas.,  N. 'S.,  512;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11 
R.  R.  R.  442,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  442;  McGauley  v.  St. 
Louis  Transit  Co.  (Mo.),  11  R.  R.  R.  247,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  247;  Hogan  v.  Winnebago  Traction  Co.  (Wis.),  11  R.  R.  *R.  232, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  232. 
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Appeal  from  Circuit  Court,  St.  Charles  County ;  E.  M.  Hughes, 
Judge. 

Action  by  Gerrard  Strode,  curator  of  the  minor  children  of 
John  D.  Dill,  against  the  St.  Louis  Transit  Company.  From  an 
order  granting  a  new  trial,  defendant  appeals.  Affirmed  by 
divided  court. 

Boyle,  Priest  &  Lehmann,  Geo.  IV.  Easiey,  and  Edward  T. 
Miller,  for  appellant. 

Gerald  GriMn  and  A.  R,  Taylor,  for  respondent. 

Valliant,  J.  Plaintiffs  are  the  minor  children  of  John  D. 
Dill,  deceased,  suing  by  their  curator  to  recover  damages  for  the 
death  of  their  father,  which  they  allege  was  caused  by  the  negli- 
gence of  defendant.  The  petition  alleges  negligence  as  at  com- 
mon law  and  also  a  violation  of  the  vigilant  watch  ordinance. 
The  answer  was  a  general  denial,  contributory  negligence  on 
the  part  of  the  deceased,  and  a  release  by  the  deceased. 

The  plaintiffs*  evidence  tended  to  prove  as  follows:  John  D. 
Dill,  the  father  of  plaintiffs,  was  the  driver  of  a  wagon  of  the 
Walton-Knost  Express  Company.  Defendant  operated  a  double- 
track  street  railroad  in  Laclede  avenue.  On  the  night  of  the 
accident,  December  14,  1899,  Dill  was  driving  a  wagon  in  de- 
fendant's south  track  between  Sarah  street  and  Vandeventer  ave- 
nue going  east.  A  street  car  of  defendant,  going  in  the  same 
direction  in  the  same  track,  approached  the  wagon  from  the  rear, 
running  at  the  usual  speed,  about  8  miles  an  hour.  When  the 
car  was  at  a  distance  of  75  or  100  feet  from  the  wagon,  the 
motorman  commenced  sounding  his  gong,  and  continued  doing 
so  as  he  continued  to  come  forward  until  the  car  struck  the  rear 
end  of  the  wagon  and  turned  it  over,  throwing  the  driver  to  the 
street.  The  wagon  was  struck  with  such  force  that  it  was  badly 
broken.  The  car  struck  the  wagon  just  as  the  driver  began  to 
turn  to  get  out  of  the  track.  It  was  downgrade  going  east.  The 
street  was  not  well  lighted  at  that  point,  but  a  wagon  in  front  of 
the  car  could  have  been  seen  by  the  motorman  for  a  distance  of 
500  feet  or  more.  The  car  could  have  been  stopped  within  a 
space  of  40  to  50  feet,  and  by  the  use  reverse  within  a  shorter 
space.  There  was  no  effort  to  stop  this  car  until  it  struck  the 
wagon.  The  driver  of  the  wagon  did  not  seem  at  the  time  to 
have  been  seriously  hurt.  He  continued  his  usual  occupation 
for  10  or  12  days,  when  he  gave  up  his  work  and  went  home, 
after  which  he  rapidly  declined  in  health,  and  died  February  6, 
1900,  54  days  from  the  date  of  the  accident.  The  death  certifi- 
cate was  that  it  resulted  from  **heart  trouble,  attributing  trau- 
matic injury,"  and  his  attending  physician  testified  that  the  dis- 
ease was  attributable  to  the  accident. 

On  the  part  of  the  defendant  the  evidence  tended  to  show  as 
follows:  The  point  of  the  accident  was  300  to  400  feet  east  of 
Sarah  street.  There  was  a  street  light  at  Sarah  street  and  one  at 
Vandeventer  avenue ;  the  distance  between  the  two  being  1,200 
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or  1,400  feet.  There  was  no  light  between  them.  A  policeman 
arrived  on  the  scene  a  few  minutes  after  the  accident,  and  pro- 
posed to  take  Dill  to  the  hospital ;  but  he  declined,  saying  he  was 
cot  hurt,  and  stood  around  there  until  another  wagon  came  and 
assisted  in  transferring  the  contents  of  his  wagon  to  the  other. 
There  was  also  expert  testimony  tending  to  show  that  the  disease 
of  which  Dill  died  could  not  have  been  caused  by  the  hurt  he 
received  in  the  accident  A  few  days  after  the  accident,  and 
while  Dill  was  still  at  work  for  the  express  company,  a  claim 
agent  of  the  defendant  called  at  the  c^ce  of  the  express  company 
and  offered  to  settle  the  claim  for  $37.50,  the  estimate  of  the 
damage  to  the  wagon,  which  the  express  company  was  willing  to 
accept;  but  the  defendant's  representative  said  he  would  not 
settle  with  the  express  company  unless  Dill  would  also  join  in 
the  settlement,  so  that  it  would  be  a  release  of  the  claims  of  both 
Dill  and  the  express  company.  Dill  was  called  into  the  office 
and  informed  of  the  proposition.  Mr.  Walton,  the  president  of 
the  express  company,  said  to  Dill :  "You  haven't  lost  anything 
by  this  accident,  have  you?"  Dill  replied:  "No."  But  when  Mr. 
VValton  read  the  release,  which  it  was  proposed  they  were  to 
si^,  and  saw  that  it  purported  to  discharge  the  railroad  company 
from  liability  to  Dill,  he  asked  Dill  if  he  was  hurt,  and  Dill  said 
his  back  was  hurt.  Walton  then  said,  if  that  was  the  case,  he 
(Walton)  would  not  sign  it,  and  explained  to  Dill  that,  if  he 
should  sign  it,  he  could  not  recover  for  his  injury  of  the  railroad 
company;  but  Dill  said  he  would  sign  it,  and  did  so,  and  the 
money,  $37.50,  was  paid  to  the  express  company,  no  part  of 
which  went  to  Dill. 

The  case  was  given  to  the  jury  on  instructions  the  correctness 
of  but  one  of  which  is  questioned,  and  that  one  we  will  presently 
consider.  There  was  a  verdict  for  the  defendant.  The  court 
sustained  the  plaintiffs'  motion  for  a  new  trial,  on  the  ground  that 
it  was  error  to  have  given  the  instruction  referred  to.  Defendant 
appeals. 

I.  The  instruction  referred  to  was  that  if  the  jury  believed, 
from  the  evidence,  that  at  the  time  of  the  accident  John  Dill  was 
afflicted  with  the  disease  of  which  he  afterwards  died,  "and  that 
whatever  injuries  he  received  in  the  accident  only  hastened  his 
death  and  were  not  the  cause  of  the  same,  the  plaintiffs  are  not 
entitled  to  recover,  and  your  verdict  must  be  for  the  defendant; 
and  this  is  true,  without  regard  to  whether  or  not  the  defendant 
was  negligent  at  the  time  of  said  accident."  That  instruction 
was  clearly  erroneous.  Fetter  v.  Fidelity  &  Casualty  Co.,  174 
Mo.  256,  7i  S.  W.  592,  61  L.  R.  A.  459,  97  Am.  St.  Rep.  560. 
The  learned  counsel  for  appellant  concede  that  it  was  error  to 
have  given  it,  and  therefore  we  deem  it  unnecessary  to  further 
discuss  it. 

II.  But  it  is  urged  that  the  verdict  of  the  jury  was  so  clearly 
for  the  right  party  that  the  court  erred  in  setting  it  aside.  This 
position  is  defended  on  three  grounds :  First,  that  the  negligence 
of  the  deceased  contributed  to  the  accident;  second,  the  hurt 


572        Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

strode  V.  St.  Louit  Transit  Co 

received  in  the  accident  was  not  the  cause  of  the  death ;  third,  the 
release  in  evidence  discharp^ed  the  claim. 

1.  The  deceased  was  not  a  trespasser,  and  was  not  guilty  of 
negfligfence  in  driving^  in  the  track  of  the  street  railroad.  It  was 
his  duty  to  use  reasonable  care  to  avoid  such  an  accident  as  this, 
which  he  knew  was  liable  to  occur;  but  whether  the  conditions 
that  surrounded  him  at  the  time  were  such  that  demanded  that 
he  should  remain  in  the  track  as  he  did,  apparently  refusing  to 
respond  to  the  Rongf  which  the  motorman  was  sounding^,  the  evi- 
dence does  not  show.  But,  conceding^  that  he  ought  to  have 
driven  out  of  the  track  when  he  heard  the  g^ongf,  it  was  plain  to 
be  seen  that  he  was  making  no  effort  to  do  so,  and  this  disregard 
of  the  duty,  if  it  was  a  duty,  did  not  give  the  motorman  the  right 
to  drive  his  car  against  the  wagon  and  knock  it  off  the  track. 
The  conduct  of  the  motorman  seems  very  much  like  willful 
wrong.  It  was  at  least  reckless  disregard  of  the  consequences. 
In  this  particular  this  case  is  different  from  Zumault  z\  Railroad, 
175  Mo.  288,  74  S.  W.  1015,  Ries  v.  Transit  Co.,  179  Mo.  1, 
77  S.  W.  734,  and  McGauley  v.  Transit  Co.,  179  Mo.  583,  79  S. 
W.  469,  to  which  we  are  referred,  in  each  of  which  there  was  no 
evidence  to  show  that  the  engineer  or  motorman  saw  the  person 
in  time  to  avert  the  accident. 

2.  The  testimony,  which  was  of  a  scientific  character,  on  the 
question  whether  or  not  the  accident  caused  the  death  of  the 
deceased,  was  conflicting.  The  jury  could  have  found  either  way 
with  good  reason,  and,  finding  either  way,  the  verdict  would  be 
sufficiently  sustained  to  place  it  beyond  the  province  of  an  ap- 
pellate court.  The  evidence  on  this  question  was  so  conflicting 
that,  if  the  trial  court  had  seen  fit  to  set  it  aside  on  the  ground 
that  it  was  against  the  decided  preponderance  of  the  evidence,  an 
appellate  court  would  not  disturb  his  ruling. 

3.  We  come,  now,  to  a  consideration  of  the  last  and  main  de- 
fense: that  is,  the  release.  Although  it  appears  with  reasonable 
certainty  from  the  evidence  that  neither  John  Dill  nor  the  agent 
of  the  railroad  company  had  any  idea  when  the  release  was 
signed  that  he  had  received  any  serious  injury,  and  therefore 
that  fact  might  perhaps  have  been  made  the  foundation  in  equity 
for  an  attack  on  the  release  to  set  it  aside  on  the  ground  of 
mutual  mistake,  if  John  Dill  had  lived  to  realize  the  situation  and 
had  sought  to  set  it  aside,  yet  we  may  in  this  case  assume,  without 
so  deciding,  that  the  release  would  have  been  a  sufficient  defense 
to  an  action  at  law  By  John  Dill  against  the  defendant  for  dam- 
ages for  the  injuries  received  by  him,  still  there  is  a  question  that 
goes  deeper  into  the  case ;  that  is,  conceding  that  the  plaintiffs' 
father  could  and  did  release  his  right  of  action,  did  he  or  could 
he  release  the  plaintiffs'  right  of  action? 

This  question  has  been  before  the  courts  of  several  of  the 
states,  has  been  much  discussed,  and  the  decisions  are  much  in 
conflict.  In  8  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  p.  870,  it  is  said: 
"When  the  right  of  action  given  by  the  statute  is  merely  such  as 
the  deceased  would  have  had,  if  he  had  survived  the  injury,  a 
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release  properly  executed  by  him  in  his  lifetime  is  a  complete 
defense  to  an  action  by  his  personal  representative  or  others  to 
recover  damages  for  his  death.  The  same  rule  is  true  where  the 
statute  is  not  a  survival  statute,  but  creates  a  new  and  distinct 
cause  of  action  in  favor  of  certain  beneficiaries,  if  it  provides  that 
the  rig^ht  of  action  shall  exist  only  in  cases  where  the  deceased 
himself  mig^ht  have  maintained  the  action,  had  he  lived."  In  a 
note  to  the  text  the  author  cites  a  number  of  cases  which  show  a 
^reat  diversity  of  opinions  on  the  question.  In  13  Cycl.  L.  &  P. 
p.  325,  the  author  says:  "Upon  the  question  as  to  whether  a 
release,  executed  by  the  deceased  for  the  injury  received  by  him, 
will  continue  a  bar  to  an  action  by  his  representative  or  heir  for 
his  death,  there  is  considerable  conflict  of  authority.  However, 
the  better  rule  is  that,  where  the  party  injured  has  compromised 
for  the  injury  and  accepted  satisfaction  previous  to  his  death, 
there  can  be  no  further  rijg^ht  of  action,  and  consequently  no  suit 
under  the  statute,  unless  it  be  shown  that  such  compromise  or 
release  was  procured  by  fraud  or  duress."  In  a  note  to  that  text 
there  is  a  long^  array  of  authorities  on  both  sides  of  the  question. 
Of  all  the  cases  cited  we  think  that  one  from  the  Supreme  Court 
of  Georgia  (Southern  Bell  Tel.  Co.  v.  Cassin,  111  Ga.  575,  36 
S.  E.  881,  50  L.  R.  a.  694)  is  the  most  instructive  and  contains 
the  most  thorougfh  review  of  the  authorities.  It  is  also  the  latest 
case  in  point  of  date  that  has  come  under  our  observation.  We 
refer  to  both  the  majority  opinion  and  to  that  of  the  dissenting 
judges. 

We  will  not  here  attempt  a  review  of  the  authorities,  but  for 
that  purpose  we  deem  it  sufficient  to  refer  to  the  Georgia  case 
above  mentioned.  After  reading  the  cases  referred  to,  we  are  led  to 
say  that  much  can  be  said,  and  much  has  been  well  said,  on  both 
sides  of  this  question,  but  that  it  is  not  settled  by  a  decided  weight 
of  authority,  and  therefore  we  must  give  our  statute  our  own 
interpretation.  In  going  through  these  various  decisions,  we 
discover  that  there  are  sufficient  differences  in  the  statutes  of  the 
different  states  to  account,  in  a  measure,  for  the  differences  in  the 
conclusions  reached.  Each  court  giving  emphasis  to  the  pecul- 
iarity of  its  own  statute,  yet  they  all  keep  in  view  the  English 
statute  and  express  their  opinions  of  it.  In  those  states  where  it 
is  held  that  the  release  by  the  person  injured  precludes  his  widow 
and  children,  the  thought  runs  through  the  opinions  that  the 
right  of  action  given  by  the  statute  is  the  same  right  that  the 
deceased  person  would  have  had  if  he  had  lived,  transmitted  or 
suffered  to  survive  for  the  benefit  of  his  wife  and  children.  In 
some  states  the  language  of  the  statutes  express  or  imply  that 
thought.  For  example,  in  Pennsylvania,  where  it  is  so  held 
(Hill  V.  R.  R.,  178  Pa.  223,  35  Atl.  997,  35  L.  R.  A.  196,  56  Am. 
St.  Rep.  754),  the  statute  is  that,  if  the  injured  person  dies  while 
his  suit  is  pending,  the  suit  does  not  abate,  but  may  be  revived 
and  prosecuted  by  his  personal  representatives,  and,  if  no  suit 
had  been  begun  in  his  lifetime,  it  might  be  begun  and  prosecuted 
to  his  personal  representatives  after  his  death  for  tlie  benefit  of 
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his  widow  and  children.  The  foundation  on  which  those  courts, 
who  hold,  under  statutes  like  ours,  more  closely  resembling  the 
Engflish  statute,  that  the  release  of  the  person  injured  releases 
the  rig^ht  of  action  gfiven  by  the  statute,  base  their  conclusion,  is 
that  one  satisfaction  for  the  injury  is  all  that  justice  requires,  and 
they  say  that  to  allow  the  injured  man  to  receive  compensation 
for  what  he  has  suffered,  and  then  to  allow  his  widow  and  chil- 
dren to  recover  for  the  same  injury,  is  to  authorize  double  dam- 
ages for  the  same  wrongful  act.  But  that  view  of  the  case 
overlooks  the  fact  that  these  are  two  parties,  who  suffer  each  an 
independent  wrong  by  the  same  negligent  act — ^the  husband  or 
father,  who  suffers  the  injuries  to  his  person,  and  the  wife  or 
child,  who  suffers  the  loss  of  her  husband  or  father.  Wrongs  of 
that  kind  were  suffered  before  the  statute  was  enacted,  but  the 
common  law  gave  a  remedy  to  the  one  only,  and  it  required  the 
statute  to  give  a  remedy  to  the  other.  It  was  to  meet  that  defect 
in  the  machinery  of  the  law  that  the  statute  was  enacted.  The 
wrong  to  the  wife  or  child,  through  the  negligent  act  that  de- 
prived the  one  of  her  husband  and  the  other  of  its  father,  was  as 
grievous  before  the  statute  was  enacted  as  it  is  now;  but  there 
was  no  remedy  then  for  that  particular  wrong.  Now  the  statute 
gives  the  remedy,  and  that  is  the  only  essential  change  in  the 
legal  situation. 

Ours  is  modeled  after  the  English  statute  (86  Stat,  at  Large, 
c.  93).    Its  language  is:  "Sec.  2864  (Rev.  St.  1899).    Whenever 
any  person  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  the   negligence,  unskill fulness   or   criminal   intent  of 
any  officer,  agent,  servant  or  employee  whilst  running,  conduct- 
ing or  managing  any  locomotive,  car  or  train  of  cars,     *     *    * 
the  corporation,  individual  or  individuals  in  whose  employ  such 
officer,  agent,  servant  or  employee    *    *    *    shall  be  at  the  time 
such  injury  is  committed,  shall  forfeit  and  pay  for  every  person 
or  passenger  so  dying  the  sum  of  five  thousand  dollars."    The 
statute  then  goes  on  to  say  who  may  sue,  among  whom,  as  in  this 
case,  are  the  minor  children  when  there  is  no  widow,  or  if  she 
fails  to  sue,  as  is  the  fact  here,  within  a  given  time.    In  an  early 
case  this  court,  construing  this  statute,  held  that  it  gave  a  right 
of  action  to  the  widow  of  an  employee  of  the  railroad  company 
who   was  killed  through   the  negligence  of    a   fellow  servant. 
Schultz  z\  R.  R.,  36  Mo.  13.    But  the  question  came  up  again  in 
Proctor  z\  R.  R.,  64  Mo.  112,  and  then  the  Schultz  Case  was 
overruled;  the  court  holding  that  the  statute,  though  using  the 
term  "any  person,"  did  not  mean  a  fellow  servant,  and  it  was 
held  that,  to  entitle  one  to  maintain  a  suit  under  that  statute,  it 
was  necessary  that  the  facts  of  the  case  would  have  given  to  the 
person  killed  a  right  of  action  if  he  had  not  died,  and,  since  the 
servant  could  not  have  recovered  of  his  master  damages  for  in- 
juries received  through  the  negligence  of  a  fellow  servant,  his 
widow  had  no  right  of  action  growing,  out  of  his  death ;  and  that 
is  the  doctrine  that  this  court  has  since  held.    Miller  v,  R.  R.,  109 
Mo.  350,  19  S.  W.  58,  32  Am.  St.  Rep.  673.    The  contention  in 
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behalf  of  the  widow  in  the  Proctor  Case  was  that  the  statute 
created  in  her  favor  a  totally  new  and  independent  cause  of 
action,  not  in  any  sense  dependent  on  any  other  consideration; 
and  that  was  the  view  of  the  law  taken  by  the  court  in  the  Schultz 
Case.  But  this  court  in  the  later  case  said  that  this  section  of 
the  statute  did  not  stand  alone,  but  was  a  part  of  an  act  of 
which  the  next  succeeding  section  was  also  a  part,  and  the  two 
sections  must  be  read  together  and  construed  as  if  pari  materia. 
The  next  section  there  mentioned  is  section  2865:  "Whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongfful  act,  neg^lect 
or  default  of  another,  and  the  act  neglect  or  default  is  such  as 
would,  if  death"  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case  the  person  who  or  the  corporation  which 
would  have  been  liable  if  death  had  not  ensued  shall  be  liable  to 
an  action  for  damages  notwithstanding  the  death  of  the  person 
injured."  Then  follows  a  section  designating  the  parties  who 
may  sue  for  the  damages  and  the  measure  of  the  damages,  which 
should  be  any  sum,  not  exceeding  $5,000,  as  the  jury  "may  deem 
fair  and  just,  with  reference  to  the  necessary  injury  resulting 
from  such  death,  to  the  surviving  parties  who  may  be  entitled  to 
sue,  and  also  having  regard  to  the  mitigating  or  aggravating 
circumstances  attending  such  wrongful  act,  neglect  or  default." 
Construing  those  sections  together,  the  court  held  in  the  Proctor 
Case  that  the  only  difference  in  the  right  of  action  given  in  the 
one  section  and  that  given  in  the  other  was  that  the  damages  in 
the  one  was  fixed  at  a  certain  sum,  while  in  the  other  they  were 
to  be  estimated  by  the  jury  under  the  measure  given ;  and  hence 
it  was  held  that  no  right  of  action  was  given  in  either  section, 
unless  the  person  killed  could  have  maintained  a  suit  for  damages 
tinder  the  same  facts,  if  he  had  been  only  injured  and  not  killed. 
That  is  the  only  point  really  adjudicated  in  that  case.  In  the 
opinion,  Judge  Norton,  answering  the  argument  of  the  counsel 
for  the  widow  that  the  statute  gave  her  a  new  and  independent 
cause  of  action,  said  that  it  was  not  a  new  and  independent  right, 
but  it  was  a  transmitted  right. 

In  the  connection  in  which  the  term  "transmitted  right"  was 
there  used,  it  was  correctly  used ;  but  in  that  sense  and  in  that 
connection  it  does  not  answer  the  question  we  now  have  for  de- 
cision. The  right  given  by  the  statute  is  not  an  independent 
ri^ht,  because  it  depends  for  its  existence  on  the  right  that  would 
have  existed  in  the  deceased  person,  if  he  had  not  died,  and  it  is 
a  transmitted  right  in  the  sense  that  it  came  to  the  widow  through 
the  death  of  her  husband,  and  through  circumstances  that  would 
have  given  him  a  right  of  action,  if  he  had  lived.  In  the  same 
sense  in  which  it  is  used  in  the  Proctor  Case,  this  court  has  since 
in  several  other  cases  used  the  term  "transmitted  right,"  or  its 
equivalent.  White  v,  Maxcy,  64  Mo.  552 ;  Elliott  v,  R.  R.,  67 
Mo.  272;  Gray  v.  McDonald,  104  Mo.  303,  16  S.  W.  398:  Miller 
V.  Rv.,  109  Mo.  350,  19  S.  W.  58,  32  Am.  St.  Rep.  673 ;  Hennessy 
V.  Brewing  Co.,  145  Mo.  104,  46  S.  W.  966,  41  L.  R.  A.  385, 
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68  Am.  St.  Rep.  554.    But  the  question  now  before  us  this  court 
has  never  before  been  called  to  decide.    The  same  cause  of  action 
which  would  have  accrued  to  the  deceased  person  is  not  trans- 
mitted to  her  widow  or  children.    In  that  action,  if  he  had  lived, 
he  could  have  recovered  for  the  impairment  of  his  body  and 
mind,  his  suffering^,  physical  and  mental,  his  surgeon's  bills,  his 
lost  earningfs;  but  no  such  right  of  recovery  is  given  here.     All 
liability  for  his  suffering  is  buried  in  his  grave,  and  the  person  or 
corporation  who  caused  it  can  never  be  called  to  respond  in  dam- 
ages for  it.    Even  his  surgeon's  bills  must  be  paid  by  his  executor, 
and  his  estate  must  bear  the  loss  of  his  unearned  wages.     That 
is  not  the  right  of  action  that  the  statute  gives  to  the  widow  or 
minor  children  of  the  deceased.     Theirs  is  the  right  to  recover 
the  pecuniary  interest  which  they  lost  by  the  death  of  their  hus- 
band and  father.    The  very  language  of  the  statute  points  out  the 
difference.    It  is  that,  if  the  person  is  killed  under  such  circum- 
stances as  "would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof/'  then  the  person  or  corporation  shall  be  liable,  not 
for  those  damages,  but  ''shall  be  liable  in  an  action  of  damages" ; 
that  is,  in  an  action  of  another  sort  and  for  damages  to  be  com- 
puted on  a  totally  different  basis.    Such  right  of  action  did  not 
accrue  until  after  the  death  of  the  person  who  suffered  the  in- 
juries.    It  was  not  given  for  his  benefit.     He  could  have  no 
pecuniary  interest  growing  out  of  his  own  death.    He  could  not, 
even  by  his  will,  have  disposed  of  the  proceeds  of  the  suit.    How, 
then,  could  he,  before  his  death,  have  relinquished  the  claim? 
It  is  a  provision  made  for  the  widow  and  children,  and  the 
statute  does  not  put  it  at  the  disposal  of  any  one  else. 

Whilst  the  statute,  as  we  have  heretofore  construed  it,  means 
that  the  facts  of  the  case  must  be  such  that  the  person  injured 
would  have  had  a  cause  of  action,  if  he  had  lived,  it  does  not  say 
that  such  cause  of  action  must  have  continued  in  him  unreleased 
and  unsatisfied  at  the  time  of  his  death.    That  would  be  a  new 
condition  that  we  would  add  to  the  statute,  if  we  should  now 
hold  that  he  had  the  power  to  forestall  the  action  which  the  stat- 
ute gives  to  his  widow  and  minor  children.    The  evidence  tends 
to  show  that  the  facts  of  this  case  are  such  as  that  the  father  of 
these  plaintiffs,  if  he  had  lived,  could  have  maintained  an  action 
against  this  defendant  and  recover  damages  for  his  injuries ;  and 
that  is  all  that  the  statute  in  terms  requires  to  enable  these 
plaintiffs  to  maintain  this  action.    Of  course,  after  a  compromise 
or  accord  and  satisfaction  of  his  claim,  he  could  not  maintain  a 
suit;  but  that  does  not  alter  the  fact  that  a  cause  of  action  ac- 
crued to  him.    If  a  man's  minor  son  is  injured  through  the  negli- 
gence of  another  person,  so  that  the  son  is  subjected  to  physical 
and  mental  suffering,  impairment  of  his  body  and  mind,  a  right 
of  action  accrues  to  the  father  for  the  loss  of  his  son's  services; 
and  the  expense  of  his  medical  treatment,  etc.,  and  a  right  of 
action  also  accrues  to  the  son  for  his  own  injuries.    In  such  case 
the  father  may  compromise  or  release,  or  recover  satisfaction  for, 
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his  claim  without  affecting  in  any  way  the  claim  of  the  son.  Is 
there  any  difference  in  principle  between  that  case  and  this  ?  Or 
can  it  be  said  in  such  case  that,  because  the  father  and  son  could 
each  maintain  a  suit  and  recover  damages,  the  law  allowed  double 
satisfaction  for  the  same  injury?  Before  the  enactment  of  our 
married  woman's  statutes,  if  a  married  woman,  a  passenger,  was 
injured  by  the  negligence  of  a  carrier,  an  action  accrued  to  the 
husband  to  recover  for  her  personal  injuries,  and  also  for  his  loss 
of  her  services,  his  expenses  incurred,  etc.  Now  the  wife  in  her 
suit  alone  may  recover  for  the  injuries  to  her  person,  and  she  may 
by  her  contract  release  the  carrier  from  liability  for  the  same; 
but  she  cannot  release  the  carrier  from  its  liability  to  her  hus- 
band for  his  loss,  neither  can  the  husband  by  his  contract  with  the 
carrier  deprive  the  wife  of  her  right  of  action.  We  perceive  no 
difiFerence  in  principle,  as  affecting  the  question  in  hand,  between 
such  cases  and  the  case  at  bar. 

In  8  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  pp.  858,  859,  discussing 
the  English  statute  known  as  "Lord  Campbell's  Act,"  the  law 
writer  says:  "This  statute  does  not  merely  remove  the  opera- 
tion of  the  maxim  *actio  personalis  moritur  cum  persona,'  but 
Rives  a  new  cause  of  action" — ^and  cites  in  support  of  the  text 
a  case  decided  in  the  House  of  Lords.  Seward  v.  The  Vera 
Cruz,  L.  R.  10  App.  59.  There,  referring  to  the  various  Amer- 
ican statutes,  the  author  says  they  are  divisable  into  two  classes : 
"(a)  In  some  of  the  states  the  statute  provides  merely  for  a 
survival  of  the  right  of  action  which  the  deceased  had.  In  such 
cases  the  damages  recoverable  are  confined  to  the  loss  sustained 
and  the  pain  and  suffering  endured  by  the  deceased.  The  loss 
to  his  relations  cannot  be  considered.  *  *  *  (b)  Lord  Camp- 
Wrs  act  and  the  statutes  of  most  of  the  states  create  in  favor  of 
certain  beneficiaries  surviving  the  deceased  an  entirely  new  cause 
of  action,  distinct  from  and  independent  of  any  right  of  action 
the  deceased  may  have  had  during  his  lifetime,  or  would  have 
had  if  he  had  survived  the  injury.  In  actions  under  this  class 
of  statutes,  the  injury  is  as  to  the  extent  of  the  damages  sus- 
tained by  the  beneficiaries  in  consequence  of  the  wrongful  death, 
and  the  loss  to  the  deceased  or  his  pain  and  suffering  are  not 
to  be  considered."  Our  statute,  as  we  have  seen,  falls  within 
the  second  class  mentioned  by  the  text  writer.  We  hold  that 
under  our  statute  the  husband  or  father  who  suffered  the  injuries 
cannot  by  his  contract  deprive  his  widow  or  children  of  the  right 
which  the  statute  gives  them.  The  release  in  evidence  in  this 
case  was  no  defense  to  the  action. 

The  court  was  right  in  sustaining  the  motion  for  a  new  trial. 
The  judgment  is  affirmed. 

Brace,  P.  J.,  concurs.  Lamm^  J.,  dubitante  as  to  subdivision 
3  in  paragraph  II.  Marshall,  J.,  not  sitting.  There  being  no 
niajority,  the  cause  is  transferred  to  court  in  banc. 

19  R  R  R— 37 
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Marco  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  2,  1906.) 

(62  Atl.  Rep.  1081.] 

Execution — Property  Subject — Railroad  Property.* — Property  es- 
sential and  necessary  to  the  existence  of  a  railroad  conipany  and  in 
actual  use  cannot  be  sold  under  an  ordinary  writ  of  fieri  facias. 

Same.* — Materials  used  for  repairs  of  bridges,  tracks,  siding,  and 
other  like  emergency  purposes  belonging  to  a  railroad  companj',  can- 
not be  levied  on  and  sold  under  an  ordinary  writ  of  execution. 

Appeal  from  Court  of  Common  Pleas,  Cambria  County. 

Action  by  Annie  Margo  against  the  Pennsylvania  Railroad 
Company.  Rule  to  set  aside  sale  of  personal  property  discharged, 
and  defendant  appeals.    Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mbs- 
TREZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

//.  W.  Storey,  for  appellant. 
P.  /.  Little,  for  appellee. 

Elkin,  J.  The  plaintiflF  recovered  a  verdict  in  the  court  below 
in  an  action  of  trespass  for  injuries  resulting  in  the  death  of 
her  husband.  On  February  10,  1905,  after  a  new  trial  had  been 
refused,  judgment  was  entered  on  the  verdict.  On  March  4th  a 
fieri  facias  was  issued  thereon,  returnable  the  first  Monday  of 
June  following.  A  levy  was  then  made  on  some  personal  prop- 
erty in  the  office  of  the  superintendent  of  the  defendant  com- 
pany. On  March  13th  the  defendant  took  an  appeal  to  tiie 
Supreme  Court.  On  the  following  day  the  levy  was  stricken  off 
by  order  of  the  court.  On  May  22d  another  levy  was  made  on 
the  personal  property  in  and  around  the  superintendent's  office. 
On  the  same  day  a  levy  was  also  made  on  seven  separate  parcels 

*For  the  authorities  in  this  series  on  the  question  whether  railroad 
property  can  be  sold  on  execution,  etc.,  see  note  appended  to  Simnons 
V.  Worthington  (Mass.),  10  Am.  &  Eng.  R.  Gas.,  N.  S.,  771;  foot-note 
appended  to  Ozark  &  C.  Cent.  Ry.  Co.  v.  Moran  B.  &  N.  Mfg.  Co. 
(Ark.),  15  R.  R.  R.  784,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  784;  Fulkerson 
V.  Taylor  (Va.),  10  R.  R.  R.  184,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  184 
(where  a  railway  company  has  acquired  a  portion  of  its  right  of  way 
by  a  defective  title,  of  which  it  had  constructive  notice,  a  court  may 
decree  that  the  land  be  sold,  with  the  portion  of  the  roadbed  thereon, 
to  satisfy  a  judgment  against  the  company's  vendor);  Connor  r. 
Tennessee  Cent.  Ry.  Co.  (C.  C.  A.),  3  R.  R.  R.  417,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  417  (when  property  of  a  public  service  corporation, 
such  as  a  railroad  company,  cannot  be  sold  under  process  separately 
and  apart  from  its  franchises);  Illinois  Cent.  R.  Co.  r.  Le  Blanc 
(Miss.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  877;  St.  Louis,  etc.,  R.  Co.  v. 
Nyce  (Kan.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  798  (to  permit  a  part  of 
a  railroad  company's  roadbed  and  track  to  pass  by  sheriffs  sale  to 
an  individual,  with  absolute  dominion  and  ownership  in  the  pur- 
chaser, would  destroy  it  as  an  instrument  of  commerce,  take  away 
all  power  of  regulation  or  control  by  the  state,  and  divert  it  from 
the  purposes  for  which  it  was  built. 
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of  land,  which  were  formerly  a  part  of  the  right  of  way  of  the 
old  portag^e  road,  and  notice  was  served  on  defendant  that  in- 
quisition proceedings  would  be  held  thereon  June  Sth.  The  de- 
fendant then  presented  a  petition  asking  that  the  sale  of  the 
personal  property  be  set  aside  on  the  ground  that  the  writ  was 
invalid.  On  the  return  day  of  the  writ,  the  sheriff  made  another 
lev\-  on  the  railroad  ties,  rails,  lumber,  and  other  materials  used 
by  the  defendant  company  for  emergency  purposes,  and  adver- 
tised the  same  to  be  sold  on  June  22d.  On  June  14th  defendant 
presented  a  petition  asking  tfiat  the  levy  on  the  personal  prop- 
em'  and  the  inquisition  proceedings  on  real  estate  be  set  aside, 
A  rule  to  show  cause  was  granted,  returnable  June  19th,  at  which 
time  testimony  was  taken  and  the  court  discharged  the  rule. 
Thereupon  the  sheriff  again  advertised  the  sale  of  the  personal 
property  to  take  place  July  6th.  On  July  3d,  on  petition  to  the 
Supreme  Court,  a  rule  to  show  cause  why  the  appeal,  when 
taken,  should  not  be  a  supersedeas,  was  granted,  and  an  order 
was  made  staying  the  proposed  sale  and  all  other  proceedings ;  the 
rule  being  made  returnable  to  the  western  district  October  14, 
1905.  On  July  Sth  this  appeal  was  taken  from  the  orders  of  the 
court  below  as  above  indicated. 

A  little  forbearance  and  professional  courtesy,  which  should 
always  be  shown  by  members  of  the  bar  to  each  other,  would 
have  saved  this  vexed  and  complicated  record.  The  fieri  facias 
was  issued  a  few  days  before  the  appeal  was  taken,  without 
notice  to  the  defendant  or  its  counsel,  and  a  levy  was  made  on 
certain  personal  property;  but  on  the  day  following  the  appeal 
this  levy  was  stricken  off  by  the  court.  Notwithstanding  that 
the  appeal  was  pending,  counsel  for  plaintiff  caused  the  sheriff 
to  make  a  new  levy  and  proceed  to  a  sale  thereon  for  the  purpose 
of  satisfying  the  judgment  appealed  from.  It  is  contended  that 
his  right  to  thus  proceed  is  justified  by  the  act  of  May  19,  1897 
(P.  L.  67),  relating  to  appeals  to  the  Supreme  and  Superior 
Courts,  wherein  it  is  provided  that  an  appeal  shall  not  be  a  super- 
sedeas to  an  execution  issued  on  a  judgment,  unless  taken  and 
perfected  within  three  weeks  from  the  entry  of  the  judgment. 
More  than  three  weeks  elapsed  from  the  entry  of  the  judgment 
until  the  appeal  was  taken.  Counsel  for  defendant,  within  a  few 
days  from  the  time  he  had  notice  of  the  entry  of  the  judgment, 
took  an  appeal  and  proceeded  at  once  to  perfect  it.  He  has  been 
diligent  in  resisting  the  claims  of  the  plaintiff  at  every  stage  of  the 
proceedings  since  that  time.  This  record  discloses"  a  somewhat 
anomalous  situation.  The  plaintiff  has  caused  a  fieri  facias  to  be 
issued,  levy  to  be  made,  and  the  sheriff  has  actually  sold  personal 
property  belonging  to  the  defendant  in  partial  satisfaction  of  the 
judgment  entered  in  the  court  below,  while  the  validity  of  that 
judgment  was  still  pending  in  the  Supreme  Court.  This  court  at 
Vo.  65,  October  Term,  1905  (62  Atl.  1079),  reversed  the  judg^ 
ment,  and  as  the  record  now  stands  there  is  no  judgment  to 
support  an  execution.    It  would  have  been  wiser  for  the  learned 
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counsel  for  appellee  to  have  waited  the  final  determination  of  the 
questions  involved  on  the  appeal. 

Another  question  has  been  raised  by  this  appeal,  which  it  is 
necessary  to  consider.    The  levy  of  June  5th  was  made  on  rail- 
road ties,  rails,  lumber,  water  pipe,  iron  pipe,  and  other  personal 
propert>'  which  the  defendant  alleges  is  used  for  emergency  pur- 
poses.   It  is  contended  that  this  property  is  exempt  from  lev}'  and 
sale  under  the  ordinary  writ  of  fi.  fa.     On  grounds  of  public 
policy  the  law  does  not  permit  the  seizure  and  sale  on  execution 
of  the  property  of  a  railroad  company  necessary  to  enable  it  to 
perform  its  duties  to  the  public.    This  is  the  settled  rule  of  our 
cases.    Foster  v.  Fowler,  60  Pa.  27 ;  Youngman  v.  Railroad  Co.. 
65  Pa.  278;  Mausel  v.  Railway  Co.,  171  Pa.  606,  33  Atl.  377; 
Bell  V.  Wood,  181  Pa.  175,  37  Atl.  201.    In  a  number  of  cases  it 
has  been  held  that  property  essential  and  necessary  to  the  exist- 
ence of  a  railroad  company  and  in  actual  use  cannot  be  seized 
and  sold  under  ordinary  writ  of  fieri  facias.     In  such  cases  the 
special  writ  provided  by  the  act  of  April  7,  1870  (P.  L.  58),  is  the 
proper  remedy.     It  has  also  been  held  that  property,  real  or 
personal,  necessary  to  the  exercise  of  a  public  franchise,  is  to  be 
regarded  as  part  thereof,  and  is  not  subject  to  execution  by  the 
ordinary  writ.    Bank  v.  Tanning  Co.,  170  Pa.  1,  32  Atl.  539. "  The 
testimony  taken  on  the  rule  in  the  court  below  clearly  shows  that 
the  materials  levied  on  were  all  intended  to  be  used  for  emer- 
gency purposes;  that  it  was  necessary  to  keep  in  stock  a  lar^e 
amount  of  these  materials  in  order  to  insure  the  proper  mainte- 
nance and  operation  of  the  railroad;  and  that  the  materials  on 
hand  were  not  more  than  were  necessary  for  these  purposes.    Xo 
evidence  was  offered  in  contradiction  of  the  testimony  of  the 
witnesses  produced  by  the  defendant.     Their  testimony  stands 
unimpeached.     It  clearly  established  the  fact  that  the  materials 
levied  upon  were  used  for  repairs  of  bridges,  tracks,  sidings,  and 
other  like  emergency  purposes,  wherein  the  very  highest  standard 
of  care  is  required  in  the  discharge  of  the  defendant's  duties  to 
the  public.    The  learned  court  was  in  error  in  disregarding  the 
testimony  offered  and  drawing  its  own  conclusions  that  the  mate- 
rials levied  on  did  not  hinder  the  defendant  in  the  performance 
of  those  acts  authorized  under  its  charter. 

The  order  of  the  court  of  July  19,  1905,  discharging  the  rule 
to  show  cause  why  the  levy  and  inquisition  should  not  be  set 
aside,  is  reversed,  and  it  is  ordered  that  a  writ  of  restitution  be 
issued  by  the  court  below  for.  the  property  sold. 
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Washington   County. 

(Court  of  Appeals  of  Maryland,  Dec.  8,   1905.) 

[62  Atl.  Rep.  351.] 

Railroads — Powers — Ultra  Vires  Contract.* — Where  the  charter  of 
a  railroad  company  (Acts  1852,  c.  304,  §§  14,  15,  18;  Acts  1872,  p.  102, 
c.  71;  Acts  1884,  p.  209,  c.  153)  conferred  power  to  operate  a  railroad, 
t")  erect  warehouses  and  other  works  necessary  to  the  road,  to  erect 
all  buildingrs,  stations,  other  works,  and  accommodations  necessary 
or  convenient  for  the  operation  of  the  road,  to  aid  any  other  com- 
pany **in  the  construction  of  its  road,"  to  consolidate  with  any  other 
corporation  owning  a  railroad,  or  a  railroad  and  any  other  property, 
and  to  guaranty  the  obligations  of  other  railroad  companies,  a  con- 
tract by  which  it  contracted  to  pay  out  of  certain  of  its  earnings  such 
"commissions"  on  its  receipts  as  would  make  good  to  a  hotel  com- 
pany a  deficit  in  the  hotel  company's  earnings  sufficient  to  enable  the 
hotel  company  to  pay  dividends  on  its  stock  and  interest  on  its  bonds 
was  ultra  vires  and  void. 

Same — Executed  Contract.* — Where  a  railroad  company  made  an 
ultra  vires  contract  by  which  it  guarantied  the  payment  of  interest 

*For  the  authorities  in  this  series  relating  to  the  ultra  vires  act  and 
c(»ntracts  of  railroad  companies,  see  Graham  v.  Macon,  D.  &  S.  R. 
Co.  (Ga.),  16  R.  R.  R.  47,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  47  (validity  of 
contract  by  which  railroad  acquired  possession  of  and  right  to  operate 
steamboat);  Doherty  v.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  14  R.  R. 
R.  90.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  90  (railroad  aid,  estoppel  of 
subscriber  to  claim  that  railroad's  agreement  to  construct  extension 
of  road  to  point  beyond  state  was  ultra  vires,  etc.);  Harrill  v.  South 
Carolina  &  G.  E.  R.  Co.  (N.  Car.),  12  R.  R.  R.  725,  35  Am.  &  Eng. 
R.  Cas.,  N.  S..  725  (that  partnership  agreement  between  railroads  was 
ultra  vires  did  not  relieve  one  of  the  members  from  contractual 
liability  to  individuals);  State  v.  Pittsburg,  etc.,  Ry.  Co.  (Ohio),  9 
R  R.  R.  168,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  168  (not  ultra  vires  in 
railroad  to  establish  relief  association  for  benefit  of  employees);  At- 
kins V.  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  1  R.  R.  R.  651,  24  Am. 
&  Eng.  R.  Cas.,  N.  S.,  651  (estoppel  of  railroad  to  claim  that  stipula- 
tion requiring  it  to  operate  towboats  was  ultra  vires);  Texarkana  & 
N'.  O.  R.  Co.  (Tex.),  4  R.  R.  R.  631,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
<>31  (that  the  act  of  a  railroad  company  in  building  a  certain  spur 
track  was  ultra  vires  did  not  justify  entry  on  track  by  another  com- 
pany); Pennsylvania  R.  Co.  v.  Inhabitants  of  Hamilton  Tp.  (N.  J.), 
2  R.  R.  R.  506,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  506  (right  of  street 
railway  in  highway,  as  against  another  company,  under  ultra  vires 
ordinance);  Rothchild  v.  Memphis  &  C.  R.  Co.  (C.  C.  A.),  2  R.  R.  R. 
^97,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  397  (state  alone  can  question  rail- 
road's power  to  hold  a  purchased  road) ;  State  v.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  (La.),  2  R.  R.  R.  679,  25  Am.  &  Eng.  R.  CTas.,  N.  S.,  679 
(authority  of  company  to  carry  on  warehouse  business) ;  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.),  3  R.  R.  R.  538,  26  Am.  & 
Kng.  R.  Cas.,  N.  S.,  538  (validity  of  contract  to  maintain  side  track 
for  convenience  of  sawmill  owner);  Hart  v.  Piedmont  &  C.  R.  Co. 
(W.  Va.),  8  R.  R.  R.  108,  31  Am.  &  Eng.  R.  Cas.,  N.  S..^  108  (power 
of  corporation  to  dedicate  land  for  street) ;  State  v.  Xew  Orleans 
Warehouse  Co.  (La.),  7  R.  R.  R.  334,  30  Am.  &  Eng.  R.  Cas.,  N.  S., 
334  (power  to  transfer  land  not  used  in  railroad  business);  State  v, 
Xew  Orleans  Warehouse  Co.  (La.),  7  R.  R.  R.  334,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  334  (power  of  company  to  sell  or  let  warehouse) ; 
Orient  Ins.  Co.  of  Hartford,  Conn.  v.  Northern  Pac.  Rv.  Co.  (Mont.), 
16  R.  R.  R.  207,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  207  (Mont.  Civ.  Code. 
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and  dividends  on  the  bonds  and  stock  of  a  hotel  company  to  aid  in 
the  improvement  of  the  latter's  property,  and  thereafter  received 
nothing  of  benefit  from  the  hotel  company  except  increased  earnings 

§  393,  providing  that  a  corporation  may  be  formed  for  the  trans- 
action   of    any    commercial    business,    authorizes    a    corporation    for 
warehousing  goods  for  shipment);  foot-note  appended  to  Rodefer  v. 
Pittsburg,  etc.,  R.  Co.  (Ohio),  15  R.  R.  R.  815,  38  Am.  &  Eng.  R.  Gas., 
N.  S.,  815  (right  to  maintain  and  operate  tracks  and  sidings);  note, 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  855  (right  to  construct  branch  rail- 
roads); note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  374  (implied  powers  as 
to  contracts  of  suretyship  and  guaranty);  note,  14  Am.  &  Hng.  R. 
Cas.,  N.  S.,  825  (power  to  hold  stock  in  other,  corporations) ;  note, 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  257  (purposes  for  which  railroad  can, 
and  can  not  acquire  land);  note,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  770 
(power  of  rival  to  enjoin  ultra  vires  construction  of  railroad);  note, 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  676  (estoppel  to  set  up  ultra  vires  as 
defense  to  executed  contract);  note,  17  Am.  &  Eng.  R.  Cas.,  X.  S., 
676  (liability  for  ultra  vires  torts);  note,  7  Am.  &  Eng.  R.  Cas.,  N. 
S.,  346  (power  of  railroad  to  purchase  competing  line);  Bigelow  r. 
Chicago,  B.  &  N.  Ry.  Co.  (Wis.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  341 
(carrier  estopped  to  plead  that  contract  for  carriage  of  freight  was 
ultra   vires,   m  action  to   recover   for   its   failure   to   carry   out   such 
contract);  Chesapeake  &.O.  Ry.  Co.  v.  Howard  (U.  S.),  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  660  (carrier  liable  for  servant's  negligence  though 
he  was  performing  an  ultra  vires  agreement  of  the  carrier);  Nichols 
V,  Oregon  Short  Line  R.  Co.  (Utah),  23  Am.  ^  Eng.  R.  Cas.,  N.  S., 
654    (contract  to  furnish  foreign  cars,  whether  ultra  vires);    Hicks. 
Atty.  Gen.  v.  Smith  (Wis.),  20  Am.  &  Eng.  R.  Cas.,  N,  S.,  694  (con- 
veyance  in  fee  to  railroad  authorized  to  acquire   easement  only  is 
valid  until  directly  assailed  by  the  government);  City  of  Chicago  f. 
Union  Stock  Yard  &  Transit  Co.  (111.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.. 
491  (effect  of  ultra  vires  acts  of  plaintiff  upon  bill  in  equity);  Union 
Pac.  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.  (U.  S.),  6  Am.  &  Eng.  R.  Cas., 
N.  S.,  1  (general  rule  as  to  validity  of  ultra  vires  contracts;  and  power 
of  railroad  to  allow  joint  use  of  tracks);   New   England  R.   Co.  £'. 
Central  Railway  &  Elec.  Co.  (Conn.),  8  Am.  &  Eng.  R.  Cas.,  X.  S., 
26  (power  of  rival  street  railway  to  enjoin  ultra  vires  acts);  Terre 
Haute  &  I.  R.  Co.  v.  Cox  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas..  X.  S., 
327  (ratification  of  ultra  vires  lease  for  remainder  of  term  by  subse- 
quent legislation);  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.  (111.),  9  Am. 
&  Eng.  R.  Cas.,  N.  S.,  309;  Maine  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa), 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  299  (power  of  railroad  to  establish  relief 
association  for  benefit  of  employees);  Pittsburg,  etc.,  R.  Co.  v.  Al- 
toona,  etc.,  R.  Co.  (Pa.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  614  (estoppel 
to  plead  that  lease  was  ultra  vires);  South  Carolina  &  G.  R.  Co.  v 
Carolina,  C.  G.  &  C.  Ry.  Co.  (C.  C.  A.),  15  Am.  &  Eng.  R.  Cas.,  N.  S. 
212   (power  of  receiver  to  lease  and  operate  other  roads);  East  St 
Louis  Connecting  Ry.  Co.  v.  Jarvis   (C.  C.  A.),  15  Am.  &  Eng.  R 
Cas.,  N.  S.,  459  (ultra  vires  leases  cannot  be  recovered  on);  State  v 
Southern  Pac.  Co.  (La.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  762  (doing  of 
warehouse  business  by  railroad  is  ultra  vires);  Abraham  v.  Oregon 
&  C.  R.  Co.  (Ore.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  250  (maintenance  of 
hotel  not  a  railroad  purpose  as  a  matter  of  law);  Union  Pac.  Ry.  Co. 
V,  Chicago,  R.  I.  &  P.  Ry.  Co.  (U.  S.),  6  Am.  &  Eng.  R.  Cas.,  X,  S.,  3 
(powers    of    railroad    corporations);    Louisville,    N.    A.    Ry.    Co.    r. 
Louisville  Trust  Co.  (U.  S.),  15  Am.  &  Eng,  R.  Cas.,  N.  S.,  345  (power 
to  guaranty  bonds);  Metropolitan  Trust  Co.  v.  Railroad  Equipment 
Co.  (C.  C.  A.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  144  (railroad  had  power 
to  issue  lease  warrants  where  deferred  payments  for  equipment,  under 
Rev.  St.  Ohio,  sec.  3287;  Lake  St.  El.  R.  Co.  v.  Ziegler  (C.  C.  A.),  23 
Am.  &  Eng.  R.  Cas.,  X.  S.,  1  (ultra  vires  issue  of  stock  in  violation  of 
Const.  111.  art.  11,  sec.  13);  Sioux  City  O.  &  W.  Ry.  Co.  v.  Manhattan 
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for  transportation  of  passengers  and  freight  over  its  road,  it  was  not 
precluded  from  subsequently  claiming  that  the  contract  was  ultra 
vires  and  void. 

Appeal  from  Baltimore  City  Court ;  Henry  Stockbridge,  Judge. 

Action  by  the  Blue  Ridge  Hotel  Company  of  Washington 
Comity  against  the  Western  Maryland  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Boyd,  Pearce, 
ScHMucKER,  Jones,  and  Burke,  JJ. 

Leon  B.  Greenbaum  and  Benjamin  A.  Richmond,  for  appellant. 
William  S.  Thomas,  for  appellee. 

Pearce,  J.  This  is  an  action  of  covenant,  brought  by  the  Blue 
Ridge  Hotel  Company  of  Washington  County,  a  corporation  or- 
ganized under  the  general  incorporation  laws  of  Maryland, 
against  the  Western  Maryland  Railroad  Company,  a  corporation 
created  by  an  act  of  the  General  Assembly  of  Maryland  (chapter 
304,  Acts  1852)  under  the  name  of  the  "Baltimore,  Carroll,  and 
Frederick  Railroad  Company";  the  name  being  changed  by  chap- 
ter 37  of  the  Acts  of  1853  to  the  "Western  Maryland  Railroad 
Company."  The  covenant  sued  upon  is  contained  in  a  sealed 
agreement  between  the  parties,  made  October  23,  1883.  This 
agreement  recites  the  making  of  a  previous  agreement  between 
the  parties  on  April  2,  1883,  whereby  the  said  railroad  ccnnpany, 
in  consideration  of  anticipated  advantages  to  it  from  the  con- 
struction by  said  hotel  company  of  a  summer  hotel  near  Pen  Mar 
Station  on  the  line  of  said  railroad,  had  agreed  to  secure  the 
pav-ment  of  a  dividend  not  exceeding  5  per  cent,  per  annum  on  the 
capital  stock  of  said  hotel  company  of  $100,000.  The  agreement 
sued  on  then  further  set  forth  that,  since  the  erection  of  said  hotel, 
the  railroad  company  had  in  fact  derived  large  receipts  from 
travel  and  traffic  to  and  from  the  station  used  for  said  hotel, 
known  as  the  "Blue  Mountain  Station,"  and  that  its  receipts  from 
travel  and  traffic  to  and  from  an  adjoining  station,  known  as  "Pen 
Mar  Station,"  had,  by  reason  of  the  attractions  of  said  hotel  and 
its  neighboring  property,  increased  to  an  amount  exceeding  the 
utmost  liability  to  be  assumed  by  it  under  the  contract  then  made, 
and  that  it  was  believed  these  receipts  would  be  largely  aug- 
mented by  increasing  the  capacity  of  the  hotel,  and  by  the  im- 
provement of  the  grounds  of  the  hotel  company,  and  of  its  other 
property  near  Pen  Mar  Station;  that  the  hotel  company  had 
already  expended  in  the  undertaking  more  than  its  whole  capital, 
and  an  additional  amount,  not  less  than  $125,000,  was  necessary 
to  complete  improvements  begun,  and  others  contemplated,  which 
could  not  be  procured  without  the  assistance  to  the  credit  of  the 
hotel  company  as  thereafter  stipulated  in  said  agreement ;  that  the 

Trust  Co.  (C.  C.  A.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  430  (validity  of 
stock  issued  in  good  faith  in  exchange  to  effect  reorganization);  St. 
Joseph,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  5  Am.  &  Eng.  R. 
Cas,,  N.  S.,  696  (power  of  .railroads  to  contract  with  each  other). 
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hotel  company  was  about  to  issue  its  bonds  to  an  amount  not 
exceedinig^  $125,000,  bearing;  interest  at  the  rate  of  6  per  cent,  per 
annum  and  to  be  secured  b)'  a  first  mortgfa^e  upon  the  said  hotel 
and  its  revenues,  and  such  other  property  as  should  be  described 
in  said  mortgage.    The  agreement  then  further  set  forth  that  in 
consideration  of  the  advantages  expected  to  accrue  to  the  railroad 
company  from  the  said  improvements  to  the  hotel  and  its  other 
property,  and  of  certain  privileges  secured  to  the  railroad  com- 
pany by  the  terms  of  said  agreement  for  the  benefit  of  its  ex- 
cursionists, the  said  railroad  company  covenanted  with  the  said 
hotel  company,  as  follows:    "That  if  in  any  one  year  the  actual 
net  earnings  of  said  hotel  company  from  said  hotel  and  other 
sources  shall  not  suffice  to  pay  S  per  cent,  dividend  upon  its 
capital  stock  of  $100,000,  and  the  interest  at  the  rate  of  6  per 
cent,  semiannually  upon  such  amount  of  said  first  mortgage  bonds 
as  may  be  issued  for  the  purposes  herein  stated,  not  exceeding 
$125,000,  the  said  railroad  company  will  in  that  event  allow  and 
pay  to  said  hotel  company,  for  its  stockholders  and  the  holders  of 
said  bonds,  such  commissions  upon  its  receipts  for  traffic  to  and 
from  Blue  Mountain  and  Pen  Mar  Stations,  or  any  other  station 
or  stations  which  may  be  hereafter  substituted  for  either  or  both 
of  the  above,  at  which  the  business  hereby  contemplated  may  be 
done,  as  will  be  sufficient  to  make  up  said  deficit  to  5  per  cent, 
upon  its  capital  stock,  and  6  per  cent,  per  annum  upon  its  bonded 
debt" ;  and  the  hotel  company  upon  its  part  entered  into  a  cove- 
nant designed  to  protect  the   railroad  company   in  the  proper 
application  of  the  revenues  of  the  hotel  company  to  its  economical 
and  successful  management,  and  of  the  net  earnings  to  the  divi- 
dends and  interest  due  to  its  stockholders  and  bondholders.    The 
declaration  averred  that,  in  reliance  upon  this  covenant  of  the 
railroad  company,  it  issued  its  bonds  to  the  amount  of  $125,000, 
of  which  $122,000  were  still  outstanding,  which  sum  was  ex- 
pended in  the  improvements  contemplated  by  the  agreement,  and 
that  at  the  close  of  the  fiscal  year  of  the  hotel  company  ending 
October  1,  1903,  the  net  earnings  of  the  hotel  company  were  not 
sufficient  to  pay  the  interest  then  due  on  said  bonds,  by  the  sum 
of  $3,660,  and  there  was  nothing  available  for  payment  of  the 
$5,000  dividend  then  due  to  its  stockholders;  that  demand  had 
been  duly  made  on  defendant  for  said  sums;  and  that  pa}Tnent 
had  been  refused. 

It  will  only  be  necessary  to  consider  the  defendant's  fourth 
plea,  which  averred  that  the  agreement  sued  on  was  ultra  vires 
on  the  part  of  .the  railroad  company,  and  void,  and  could  not  be 
enforced  by  suit  such  as  was  brought  against  it.  To  this  pleathe 
plaintiff  demurred,  and,  the  demurrer  being  sustained,  the  case 
went  to  trial  on  issues  joined  on  the  other  pleadings,  resulting  in 
a  verdict  for  the  plaintiflF  for  $9,433.68,  and  judgment  thereon. 
The  defendant  offered  six  prayers,  of  which  the  first  and  second 
raised  the  same  question  raised  by  the  demurrer,  and  were  re- 
fused by  the  court ;  no  prayers  being  oflFered  by  the  plaintif?.    The 
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question  raised  by  the  demurrer,  and  by  the  defendant's  first  and 
second  prayers,  is  the  vital  question  in  the  case,  and  will  now  be 
considered. 

The  a^eement  was  drawn  with  much  care  and  skill,  and  evi- 
dently with  a  view  to  the  avoidance  of  the  question  raised,  as  is 
su^ested  by  the  phraseology  of  the  covenant  "to  allow  and  pay 
such  commissions  upon  its  receipts  to  and  from"  the  stations 
named  as  would  make  good  the  deficit  which  was  the  subject  of 
the  covenant ;  but  we  do  not  think  the  use  of  this  language  can 
disguise  the  real  character  of  the  transaction,  or  control  the 
validity  of  the  obligation  assumed  by  the  railroad  company.  If 
the  contract  would  be  declared  ultra  vires  if  the  deficit  were  to  be 
made  good  from  the  general  receipts  of  the  company,  it  could  not 
be  rescued  from  invalidity  by  calling  the  payments  to  be  made 
commissions  from  traffic  receipts  from  the  particular  stations 
named.  There  is  no  limit  to  the  rate  of  commission  to  be  paid. 
The  full  amount  of  the  gross  receipts  from  these  two  stations 
was  pledged  by  that  covenant,  if  required  to  make  good  this 
deficit.  This  appears  not  only  from  the  language  of  the  covenant, 
but  even  more  explicitly  from  the  recital  of  the  mortgage  Trom 
the  hotel  company  to  the  trustees  of  its  bondholders,  which 
assigns  to  said  trustees  "the  benefit  of  the  contract  between  the 
hotel  company  and  the  railroad  company,  dated  October  23,  1883, 
by  which  the  payment  of  the  interest  on  the  said  bonds  is  guaran- 
tied by  the  said  railroad  company  to  be  paid  of  the  receipts 
from  the  traffic  at  Blue  Mountain  and  Pen  Mar  Stations."  A 
contract,  which  in  effect  pledges  the  total  gross  receipts  from  any 
source,  cannot  be  regarded  as  a  contract  for  commissions  on,  or  a 
rebate  from,  those  gross  receipts,  and  this  contract  must  be 
regarded  as  an  absolute  guaranty  to  the  stockholders  and  bond- 
holders of  the  hotel  company  of  their  dividends  and  interest,  to 
the  extent  to  which  the  receipts  from  the  stations  named  should 
be  adequate  for  that  purpose,  since  in  the  language  of  the  con- 
tract the  payment  was  to  be  made  "to  the  hotel  company  for  its 
stockholders  and  bondholders."  The  promise  thus  made  was  a 
promise  "to  answer  for  the  payment  of  some  debt,  or  the  per- 
formance of  some  duty,  in  case  of  the  failure  of  another,  who  is 
himself,  in  the  first  instance,  liable  to  such  payment  or  perform- 
ance." 14  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1128.  Its 
object,  as  declared  in  the  recitals  of  the  agreement,  was  to  furnish 
to  the  hotel  company  "assistance  to  its  credit,"  and  it  was  at  least 
twice  designated  in  said  agreement  as  a  "traffic  guaranty,"  and  we 
think  it  could  not  be  accurately  otherwise  designated.  It  is 
therefore  necessarily  a  collateral  contract,  but  there  is  no  question 
here  of  the  statute  of  frauds,  and  it  would  make  no  difference  so 
far  as  its  validity  is  here  concerned,  if  it  had  been  an  original 
contract  to  pay  the  hotel  company  a  lump  sum  upon  the  con- 
sideration stated.  The  question  of  ultra  vires  would  still  remain 
for  consideration. 

Corporations,  being  mere  creatures  of  law,  possess  only  such 
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powers  as  are  expressly  granted,  together  with  such  incidental 
and  implied  powers  as  are  necessary  to  carr>'  into  effect  those 
expressly  granted.  "An  incidental  power  is  one  that  is  directly 
and  immediately  appropriate  to  the  execution  of  the  specific 
power  granted,  and  not  one  that  has  only  a  slight  or  remote 
relation  to  it.  *  *  *  It  can  in  no  case  avail  to  enlarge  the 
express  powers,  and  thereby  warrant  the  corporation  to  devote 
its  efforts  or  its  capital  to  other  purposes  than  such  as  its  charter 
expressly  authorizes,  or  to  engage  in  collateral  enterprises  not 
directly  but  only  remotely  connected  with  its  specific  corporate 
purposes."  10  Cyc.  1097,  198.  And  it  is  equally  well  settled 
that  "a  corporation  has  no  power  to  enter  into  a  contract  of 
suretyship  or  guaranty,  or  otherwise  lend  its  credit  to  another, 
unless  the  power  is  expressly  conferred  by  its  charter,  or  unless 
such  a  contract  is  reasonably  necessary,  or  usual  in  the  conduct 
of  its  business."    7  Amer.  &  Eng.  of  Law  (2d  Ed.)  788. 

The  original  charter  powers  of  the  Western  Maryland  Railroad 
Company  are  found  in  sections  14,  IS,  and  18  of  chapter  304  of 
the  Acts  of  1852.  In  addition  to  the  mere  power  to  construct  a 
railroad  from  Baltimore  to  Westminster  and  thence  to  some  point 
on  the  Monocacy  river  in  the  direction  of  Hagerstown,  the  addi- 
tional powers  given  are  to  erect  warehouses  or  other  works 
necessary  to  said  road  and  to  contract  with  the  Susquehanna 
Railroad  for  intersecting  its  road,  to  carry  the  mail,  and  to  bor- 
row money  not  exceeding  $200,000.  Chapter  71,  p.  102,  Acts 
1872,  gave  the  power  to  construct  a  railroad  from  the  western  end 
of  the  tunnel  of  the  Baltimore  &  Potomac  Railroad  to  Williams- 
port  or  to  Cumberland,  together  with  all  buildings,  stations,  other 
works,  and  accommodations  necessary  or  convenient  for  the  oper- 
ation of  said  road,  and  to  execute  mortgages  upon  its  property  for 
building  the  road.  Section  8,  p.  107,  of  that  act,  which  is  specially 
referred  to  by  the  court  below  in  the  ruling  upon  the  demurrer, 
set  out  in  the  record,  gives  power  to  aid  any  other  company  in  the 
construction  of  its  railroad,  by  means  of  subscription  to  its  capital 
stock,  or  otherwise,  for  forming  a  connection  therewith,  and  to 
consolidate  with  any  other  corporation  owning  a  railroad,  or  a 
railroad  and  any  other  property ;  and  chapter  153,  p.  209,  of  the 
Acts  of  1884,  gives  the  only  power  of  guaranty  it  possesses,  and 
limits  this  power  to  the  obligations  of  other  railroad  companies. 

In  none  of  these  acts  do  we  find  any  power,  express  or  implied, 
either  to  engage  directly  in  the  construction  and  operation  of  a 
summer  hotel,  or  to  lend  its  credit  to  any  other  corporation  en- 
gaged therein,  while  the  acts  of  1872  and  1884,  supra,  seem  to  us, 
by  their  express  limitation  of  the  powers  granted  to  dealing  with 
railroad  companies,  or  companies  **owning  a  railroad  and  other 
property,"  to  exclude  the  power  to  engage  in  any  other  business 
than  tliat  of  a  railroad,  or  to  guaranty  the  obligations  of  any  other 
corporation  than  a  railroad  corporation.  However,  the  strict 
rules  which  we  have  cited  above  may  have  been  relaxed  or  evaded 
elsewhere  under  the  influence  of  competition  in  trade  and  com- 
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nierce  and  of  the  modem  theories  of  expansion  of  power  in  every 
direction,  they  are  still  approved  by  text  writers  of  the  highest 
authority  and  have  been  always  observed  and  enforced  by  the 
court  in  this  state. 

JudRC  Seymour  D.  Thompson,  in  10  Cyc.  1146,  says:  "Perhaps 
the  most  general  statement  which  can  be  made  of  the  doctrine  of 
ultra  vires  is  to  say  that  the  contract  of  a  corporation  wHich  is 
unauthorized  by,  or  in  violation  of,  its  charter  or  other  governing 
statute,  or  entirely  outside  the  scope  of  the  purposes  of  its  crea- 
tion, is  void,  in  the  sense  of  being  no  contract  at  all,  because  of  a 
total  want  of  power  to  enter  into  it";  and  Mr.  France,  in  his 
recent  excellent  work  on  the  Elements  of  Corporation  Law  (sec- 
tion 72)  says :  "The  transaction  may  be  beyond  the  powers  of  the 
corporation,  simply  because  it  is  foreign  to  the  purposes  expressed 
or  implied  in  the  charter ;  it  may  invoke  the  exercise  of  a  power, 
not  forbidden,  but  simply  ungranted,  as,  for  example,  where  a 
railroad  company  undertakes  to  guaranty  the  expenses  of  a  public 
festival.  In  the  better  usage,  the  term  'ultra  vires'  is  limited  to 
acts  of  the  latter  class,  and  many  of  the  courts  make  a  distinction 
between  transactions  which  are  illegal,  because  forbidden,  and 
those  which  are  simply  in  excess  of  the  granted  powers." 

In  Steam  Navigation  Company  v,  Dandridge,  8  Gill  &  J.  318, 
29  Am.  Dec.  543,  the  court  said :  "In  Angell  &  Ames  on  Cor- 
porations it  is  justly  observed  that  a  corporation  and  an  individual 
stand  upon  very  different  footing.  The  latter,  existing  for  the 
greneral  good  of  society,  may  do  all  acts  and  make  all  contracts 
which  are  not,  in  the  eye  of  the  law,  inconsistent  with  the  great 
purpose  of  his  creation ;  whereas,  the  former,  having  been  created 
for  a  specific  purpose,  can  not  only  make  no  contract  forbidden 
by  its  charter,  which  is,  as  it  were,  the  law  of  its  nature,  but  in 
jjeneral  can  make  no  contract  which  is  not  necessary,  either  di- 
rectly or  incidentally,  to  enable  it  to  answer  that  purpose.  In 
deciding,  therefore,  whether  a  corporation  can  make  a  particular 
contract,  we  are  to  consider,  in  the  first  place,  whether  its  charter 
or  some  statute  binding  upon  it  forbids  or  permits  it  to  make  such 
a  contract ;  and,  if  the  charter  and  valid  statutory  law  are  silent 
upon  the  subject,  then,  in  the  second  place,  whether  a  power  to 
make  such  a  contract  may  not  be  implied  on  the  part  of  the  cor- 
poration as  directly  or  incidentally  necessary  to  enable  it  to  fulfill 
the  purpose  of  its  existence,  or  whether  the  contract  is  entirely 
foreign  to  that  purpose."  It  was  accordingly  there  held  that  the 
navigation  company,  being  incorporated  only  for  the  purpose  of 
conveyance  of  passengers  and  freight,  could  not  lawfully  enter 
into  a  contract  for  breaking  ice  upon  the  waters  navigated  by  its 
vessels,  and  towing  other  vessels  through  the  track  so  made.  And 
in  Abbott  v,  Baltimore  &  Rappahannock  Steamboat  Company, 
1  Md.  Ch.  542,  where  the  company  was  incorporated  solely  for  tlie 
same  purpose  between  Baltimore  and  Fredericksburg,  but  entered, 
into  an  obligation  in  aid  of  an  enterprise  to  improve  the  naviga- 
tion of  the  river  near  Fredericksburg  upon  its  own  route,  which 
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would  result  to  the  gfreat  advantage  of  the  company,  it  was  held 
that  the  contract  was  not  within  its  express  or  implied  powers, 
and  could  not  be  enforced  against  it,  thoug^h  the  obligee  had 
incurred  large  expenses  upon  the  faith  of  the  contract-  In  the 
latter  case  the  Chancellor  followed  the  decision  in  the  Dandridge 
Case,  supra,  and  that  case  has  been  repeatedly  approved  in  this 
court,  upon  the  point  here  involved ;  the  latest  instance  being  in 
Boyce  v.  Trustees  M.  E.  Church,  46  Md.  373.  In  State  z\  B.  & 
O.  R.  R.,  48  Md.  49,  one  of  the  questions  was  whether  the  receipts 
from  certain  hotels  built  and  owned  by  the  railroad  comi>any  were 
subject  to  the  gross  receipts  tax  imposed  by  the  act  of  1872  upon 
such  railroad  companies,  and  the  court,  in  construing  the  lan- 
guage employed  in  the  power  granted  "to  erect  warehouses  and 
other  works  necessary  and  expedient  for  the  completion  and 
operation  of  the  road,''  said,  on  pages  76  and  77:  ''Hotels,  or 
buildings  for  the  accommodation  of  passengers  over  the  road,  are, 
we  think,  necessary  to  its  business  and  therefore  within  its  char- 
ter. *  *  *  The  gross  receipts,  therefore,  from  these  hotels 
are  exempt  from  taxation.  The  Oakland  and  Deer  Park  Hotels, 
however,  appear  to  have  been  built  and  are  now  used  primarilv 
as  places  of  summer  resort,  and,  although  as  such  thev  mav  at- 
tract travel  over  the  road,  they  are  not  in  any  sense  necessan*  to 
its  operation.  But  the  receipts  from  these  hotels  are  not  liable 
to  the  tax  imposed  by  the  act  of  1872,  because  thev  are  not  derived 
from  the  exercise  of  any  franchise  granted  bv  the  state,  and  thev 
must  be  taxed  according  to  valuation  as  other  property."  The 
court  had  previously  said  upon  the  same  page:  'It  is  hardh 
necessary  to  say  that  the  original  charter  does  not  authorize  tlie 
appellee  to  build  and  conduct  hotels  in  the  usual  and  ordinan- 
manner  in  which  hotels  are  kept— that  is  for  the  accommodation 
of  the  public  generally."  The  power  to  build  and  conduct  such 
hotels  was  not  actually  before  the  court  under  any  of  the  plead- 
ings in  that  case,  and  the  language  last  cited  therefore  mav  per- 
haps be  regarded  as  obiter,  but  the  application  of  the 'gross 
receipts  tax  to  such  hotels  was  before  the  court,  and  it  was  held 
not  to  apply  to  them,  because  "the  receipts  were  not  derived  from 
the  exercise  of  any  franchise  granted  by  the  state" — ^in  other 
words,  because  the  charter  did  not,  either'  expressly  or  by  impli- 
cation, grant  the  power  to  engage  in  that  business. 

The  cases  we  have  cited  from  our  own  courts  sufficientlv  show- 
how  the  law  has  been  held  in  this  state,  and  they  are  in  accord 
with  the  best  considered  cases  elsewhere  in  this  countr\%  and  in 
England.  Thus,  in  Davis  v.  Old  Colony  R.  R.,  131  Mass.  2SS, 
41  Am.  Rep.  221,  in  which  the  subject  was  exhaustively  consid- 
ered by  Judge  Gray,  it  was  held  beyond  the  power  of  a'  railroad 
corporation  chartered  by  the  Legislature,  or  of  a  corporation 
organized  under  the  general  law  for  the  manufacture  and  sale  of 
musical  instruments,  to  guaranty  the  expenses  of  a  musical  jubi- 
lee and  festival,  and  that  no  action  could  be  maintained  a^inst 
either  corporation  upon  such  a  guaranty,  though  made  with  rea- 
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sonable  belief  that  the  holding  of  such  festival  would  be  of  great 
pecuniary  advantage   to  such   corporations  by   increasing  their 
proper  business,  and  though  the  festival  had  been  held  and  ex- 
penses incurred  in  reliance  upon  the  guaranty.    In  Elevator  Co. 
r.  Memphis  &  Charleston  R.  R.  Co.,  85  Tenn.  703,  5  S.  W.  52, 
4  Am.  St.  Rep.  798,  the  charter  of  the  railroad  gave  it  power 
"to  do  all  lawful  acts  properly  incident  to  a  corporation,  and  to 
the  transaction  of  the  business  for  which  it  was  incorporated,  and 
also  such  additional  powers  as  may  be  convenient  for  the  due  and 
successful  execution  of  the  powers  granted  in  the  charter."    The 
railroad  company  guarantied  8  per  cent,  dividends  upon  the  stock 
of  an  elevator  company  which  built  a  grain  elevator  upon  the  line 
of  the  railroad,  but  the  court  held  the  guaranty  could  not  be 
enforced,  saying:   "In  no  part  of  the  grant  of  power  is  that  of 
guarantying  the  success  of  another  institution,  person,  or  corpo- 
ration to  be   found,   either   in  expression   or   implication."     In 
Pearce  v.  Madison  &  Indianapolis  R.  R.  Co.,  21  How.  441,  16  L. 
Ed.  184,  the  Supreme  Court  of  the  United  States  held  that  two 
corporations  created  to  construct  distinct  lines  of  railroad  leading 
to  Indianapolis  had  no  right,  without  authority  from  the  Legisla- 
ture, to  consolidate  into  one  corporation,  and  thereby  to  subject 
the  capital  of  the  one  to  answer  for  the  liabilities  of  the  other. 
The  managers  had  also  established  a  steamboat  line  to  run  in 
connection  with  these  railroads,  and  the  court  held  this  to  be  "a 
departure  from  the  business  they  were  authorized  to  conduct, 
thereby  diverting  their  capital  from  the  objects  contemplated  by 
their  charters,  and  exposing  it  to  perils  for  which  they  afforded 
no  sanction."     In   Coleman   v.   Eastern   Counties   Railway,    10 
Beavan,  1,  where  the  railway  company  proposed  to  guaranty  the 
profits  of  a  steam  packet  company  to  run  in  connection  with  the 
railway,   Lord    Langdale,    Master   of  the    Rolls,   restrained   the 
company  by  injunction,  saying:    "To  look  upon  a  railway  com- 
pany in  the  light  of  a  common  partnership,  and  as  subject  to  no 
greater  vigilance  than  these,  would  be  greatly  to  mistake  the 
functions   they   perform   and   the  powers   which   they   exercise, 
which  are  given  by  act  of  Parliament,  and  which  extend  no  far- 
ther than  is  expressly  stated  in  the  act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and 
works  which  the  act  has  expressly  sanctioned.     *     *     *     But 
it  has    been    contended    that    they    have    a    right    to    pledge 
without  limit  the  funds  of  the  company  for  the  encouragement  of 
other  transactions,  however  various  and  extensive,  provided  the 
object  of  that  liability  is  to  increase  the  traffic  upon  the  railway, 
and  thereby  to  increase  the  profit  to  the  shareholders.    There  is, 
however,  no  authority  for  anything  of  that  kind."    And  in  East 
Anglian  Railways  v.  Eastern  Counties  Railway  Co.,  11  C.  B.  775, 
where  a  similar  guaranty  was  under  consideration,  it  was  held 
ultra  vires ;  the  court  declaring  the  question  to  be  one  exclusively 
of  power,  and  asking  the  unanswerable  question :    "What  addi- 
tional power  do  they  acquire  from  the  fact  that  the  undertaking 


590        Vol  19  R  R  R— X'^ol  42  Am  &  Eng  R  Cas.  N  S 

WeMtern  Mmrylmnd  R.  Co.  v.  Bine  Ridge  Hotel  Co 

may  in  some  way  benefit  their  line?  For  whatever  be  their  object 
or  prospect  of  success,  they  are  still  but  a  corporation  for  the 
purpose  of  makinf^  and  maintaining  their  railway."  These  cases, 
which  we  have  selected  from  the  many  that  could  be  cited,  suffi- 
ciently illustrate  the  principle  which  requires  us  to  hold,  as  we  do. 
that  the  agfreement  in  this  case  is  ultra  vires. 

But  it  is  contended  for  the  appellee  that,  as  the  contract  has 
been  partly  executed  by  both  parties,  the  railroad  comi>any  is 
estopped  to  set  up  that  defense.    Let  us  see  how  far  this  conten- 
tion can  be  justified.    Judjg^e  Seymour  D.  Thompson,  in  continua- 
tion of  the  passage  from  which  we  have  quoted  above  ( 10  Cyc. 
1146),  says:     **Such  a  contract  will  not  be  enforced   by   any 
species  of  action  in  a  court  of  justice;  being  void  ab  initio,  it 
cannot  be  made  good  by  ratification,  or  by  any  succession  of 
renewals,  and  no  performance  on  either  side  can  give  validity  to 
the  unlawful  contract,  or  form  the  foundation  of  any  right  of 
action  upon  it.*'     It  is  true  that  the  same  distinguished  author 
says,  on  page  1156  of  10  Cyc:     "The  great  mass  of  judicial 
authority  seems  to  be  to  the  effect  that,  where  a  private  corpora- 
tion has  entered  into  a  contract  in  excess  of  its  granted  powers, 
and  has  received  the  fruits  or  benefits  of  the  contract,  and  an 
action  is  brought  against  it  to  enforce  the  obligation  on  its  part, 
it  is  estopped  from  setting  up  the  defense  that  it  had  no  power 
to  make  the  contract."    This  must  be  understood  to  mean,  how- 
ever, that  the  fruits  or  benefits  of  tj;ie  contract  must  have  been 
received  from' the  other  contracting  part>',  and  not  from  outside 
parties.     That  this  is  the  true  meaning  of  the  passage  appears 
from  the  language  of  the  same  writer  on  page  1155  of  10  Cyc, 
where  he  says:    "If  the  contract  of  a  corporation  is  ultra  vires, 
but  not  immoral  or  otherwise  malum  in  se,  and  either  part>'  dis- 
aflBrms  it  on  the  ground  that  it  is  ultra  vires,  and  refuses  further 
execution  of  it,  then,  while  the  other  party  cannot  sue  to  recover 
damages  or  compensation  in  respect  of  the  unexecuted  portion  of 
the  contract,  yet  the  law  will  afford  him  remedies  for  procuring 
from  the  other  party  a  restoration  of  what  he  has  lost  under  it. 
The  governing  principle  is  that,  where  money  has  been  paid  or 
property  transferred  to  a  corporation  under  a  contract  which  is 
not  malum  in  se,  the  party  receiving  may  be  made  to  refund  to  the 
party  from  whom  it  has  received  the  value  of  that  which  it  has 
actually  received,  and  to  this  end  he  may  maintain  against  the 
corporation  the  equitable  common-law  action  for  monev  had  and 
received."    In  Johnson  v,  Hines.  61  Md.  131,  where  the  question 
under  consideration  was  what  title  passed  to  mortgagees  under  a 
mortgagor,   from  one  whose  title  was  derived   from  an  unau- 
thorized conveyance  by  a  trustee.  Judge  Yellott.  speaking  for  this 
court,  said :    "That  nothing  can  emanate  from  nonentitv,  or,  as 
more  tersely  enunciated,   'de   nihilo,  nil,'   is  an  axiom'  in  the 
physical  sciences  which  might  be  appropriated  transferred  to  a 
judicial  investigation  of  this  nature."     This  is  certainlv  sound 
logic,  and  a  void  contract  can  no  more  give  rise  to  a  right  of 
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action  upon  such  contract  than  a  void  deed  can  create  title  in  the 
.grantee.  In  Thomas  v.  West  Jersey  R.  R.,  101  U.  S.  71,  25  L. 
Ed  950,  the  railroad  company  made  a  20-year  lease  of  its  road, 
which  was  acted  under  for  five  years  and  was  then  repudiated  by 
the  railroad,  and  the  other  party  broug^ht  suit  upon  the  contract. 
It  was  held  void  as  ultra  vires,  but  the  doctrine  of  estoppel  was 
invoked  by  the  plaintiff  on  the  ground  that  the  contract  had  been 
partiy  performed.  The  court  said :  "It  was  the  duty  of  the  com- 
pany to  rescind  or  to  abandon  the  contract.  Though  they  delayed 
this  for  several  years,  it  was  nevertheless  a  rightful  act  when 
done.  Can  this  performance  of  a  legal  duty,  a  duty  both  to  the 
stockholders  and  the  public,  give  the  plaintiff  a  right  of  action? 
To  hold  that  this  can  be  done  is  in  our  opinion  to  hold  that  any 
act  done  under  a  void  contract  makes  all  its  parts  valid,  and  that 
the  more  you  do  under  a  contract  forbidden  by  law,  the  stronger 
the  claim  to  its  enforcement  in  the  courts."  In  Central  Trans- 
portation Co.  V.  Pullman  Palace  Co.,  139  U.  S.  62,  11  Sup.  Ct. 
488,  35  L.  Ed.  55,  under  a  contract  held  ultra  vires,  the  Supreme 
Court  again  held  that  part  performance  was  no  ground  for  en- 
forcing further  performance  of  an  unlawful  contract,  though  the 
Pullman  Company  was  required  to  account  in  an  independent 
proceeding  for  the  value  of  what  it  had  received  from  the  plaintiff 
under  the  contract,  saying :  "In  such  case  the  action  is  not  main- 
tained upon  the  unlawful  contract,  nor  according  to  its  terms, 
hut  on  an  implied  contract  to  return,  or,  failing  to  do  that,  to 
make  compensation  for  the  property  or  money  which  it  had  no 
rigfht  to  retain.  To  maintain  such  an  action  was  not  to  affirm, 
but  to  disaffirm,  the  unlawful  contract.'*  This  is  the  doctrine  of 
the  majority  of  the  state  courts  of  highest  repute.  In  Morville 
f.  American  Tract  Society,  123  Mass.  137,  25  Am.  Rep.  40,  the 
<:ourt  said :  "The  plaintiff's  money  was  taken  and  is  still  held  by 
the  defendant  under  the  agreement  which  it  is  contended  it  had  ' 
no  power  to  make.  *  *  *  The  plaintiff  is  not  seeking  to  en- 
force the  contract,  but  only  to  recover  his  own  money  and  prevent 
tije  defendant  from  unjustly  retaining  the  benefit  of  his  own 

i"^^  \t''^}^  P^^  ^'  ^P^"*^^  Springs  Buggy  Co.,  57  Mich.  147, 
^3  iN.  W.  628,  58  Am.  Rep.  352,  in  a  suit  upon  a  speculative 
contract  which  was  held  ultra  vires,  the  (Jefendant  pleaded  in 
estoppel  on  the  ground  of  part  performance,  but  the  court, 
through  Judge  Cooley,  said :  "There  are  some  decisions  which 
Rive  plausibility  to  the  position  of  the  defendant,  but  we  know  of 
tione  that  is  adequate  to  the  exigencies  of  this  case.  *  *  * 
Tne  power  on  the  part  of  such  corporation  to  enter  into  contracts 
of  speculation,  being  withheld  on  reasons  of  public  policy,  for  the 
protection  of  shareholders  and  th^  general  good  of  the  com- 
munity, the  act  neither  of  one  party  nor  of  both  in  entering  into 
»t  can  work  an  estoppel  against  setting  up  the  invalidity.  A  rule 
of  law  established  for  the  public  good  cannot  be  thus  defeated. 
A  corporation  cannot,  by  the  mere  act  of  individuals,  be  given  a 
power  which  the  state  for  general  reasons  has  withheld  from  it. 
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Steam  Navigation  Co.  v.  Dandridge,  8  Gill  &  J.  248,  319,  29  Am. 
Dec.  543.  Parties  may  be  estopped  in  some  cases  from  disputing 
the  validity  of  a  corporate  contract,  when  it  has  been  fully  per- 
formed on  one  side,  and  when  nothing  short  of  enforcement  will 
do  justice.  To  quote  the  language  of  Comstock,  C.  J.,  in  Parish 
z\  Wheeler,  22  N.  Y.  508,  The  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against  both  the  parties  when 
the  plainest  rules  of  good  faith  so  require.'  But  this  is  not  such 
a  case.  The  contract  has  only  been  performed  in  part.  *  *  * 
No  valid  ground  for  estoppel  is  therefore  found  to  exist  in  the 
case." 

Our  own  decisions  have  distinctly  recognized  the  principle  of 
the  cases  we  have  cited  above.     In  Maryland  Hospital  v.  Fore- 
man, 29  Md.  524,  the  hospital  had  received  money  from  Foreman 
under  a  contract  which  the  court  said  was  not  authorized  by  the 
powers  conferred  in  its  charter,  and  was  therefore  "simply  ultra 
vires  and  not  binding  upon  the  parties" ;  and  Judge  Bartol  said : 
"The  contract  in  all  such  cases  will  be  regarded  as  void,  and  the 
party  who  delivered  the  property  or  advanced  the  money  to  the 
corporation  will  be  entitled  to  his  legal  remedy,  not  founded  upon, 
but  in  repudiation  of,  the  contract,  to  recover  the  property  or  the 
money  from  the  corporation,  upon  the  principle  that  it  had  ac- 
quired no  right  or  title  to  either  under  the  contract."     So,  in 
Lester  z/.  Bank,  33  Md.  563,  3  Am.  Rep.  211,  the  appeal  was  from 
an  order  ratifying  an  auditor's  account  and  allowing  a  claim  for 
a  debt  due  upon  a  loan  made  by  the  bank  in  violation  of  its 
charter,  and  the  order  was  affirmed;  the  court  saying  that,  **in 
cases  arising  under  contracts  made  in  violation  of  a  statute,  it 
has  been  repeatedly  held  that  an  action  would  lie  against  a  party 
receiving  money  under  such  a  ccMitract  upon  a  promise  implied 
by  law  to  refund  it."    In  Weckler  v.  First  Nat.  Bank,  42  Md.  582, 
20  Am.  Rep.  95,  the  bank  sold  bonds  on  commission  in  violation 
of  its  charter  powers,  but  paid  over  the  proceeds  to  the  owners 
of  the  bonds,  and  it  was  held  that,  not  having  any  of  the  plaintiff's 
money  obtained  by  means  of  the  sale  of  the  bonds,  the  defense  of 
ultra  vires  was  open  to  it.     In  United  German  Bank  r.  Katz, 
57  Md.  141,  where  the  bank  discounted  a  note  in  excess  of  its 
charter  powers,  a  recovery  was  allowed  upon  the  note,  though 
the  plea  of  ultra  vires  was  made,  but  the  principle  upon  which  it 
is  allowed  was  stated  to  be  "that  it  is  inequitable  to  permit  one 
who  has  received  the  benefit  of  the  contract  to  repudiate  it  on 
the  ground  that  the  corporation  from  which  he  received  the  bene- 
fit had  no  power  to  make  the  contract";  so  that  the  fomi  of 
recovery,  and  not  the  substantial  right  of  recovery,  was  the  thing 
in  question  there.    This  is  the  only  case  in  Mar>'land  to  which  we 
have  been  referred  in  which  a  recovery  directly  upon  the  void 
contract  has  been  allowed  at  law.     The  case  of  Heironimus  v. 
Sweeney,  83  Md.  146,  34  Atl.  823,  33  L.  R.  A.  99,  55  Am.  ^t 
Rep.  333,  like  Lester  v.  Howard  Bank,  was  an  equky  case,  and, 
where  the  defendant  has  retained  the  fruits  of  the  void  contract, 
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the  plaintiff  may  either  resort  to  the  common-law  action  for  money 
had  and  received,  or  to  an  accounting  in  equity.  The  case  of 
Bank  v.  Katz,  supra,  was  cited  in  Black  v.  Bank  of  Westminster, 
96  Md.  429,  54  Atl.  88,  but  in  the  latter  case  the  declaration  con- 
tained the  common  counts  as  well  as  a  special  count  on  the  note, 
and  the  recovery  of  the  bank  might  be  properly  attributed  to  those 
counts,  even  if  the  note  had  been  held  to  be  purchased  instead  of 
discdunted  as  it  was  held  to  be ;  and  both  those  cases  were  cases 
of  fully  executed  contracts  in  which  the  defendant  sought  to 
retain  the  fruits  of  the  contract. 

In  this  case,  there  is  but  one  count  in  the  declaration,  and  that 
is  upon  the  void  contract,  and  the  proof  is  clear  that  the  railroad 
company  never  received  from  the  hotel  company,  either  directly 
or  indirectly,  any  money  or  property  whatever  under  this  con- 
tract. The  only  money  it  has  received  as  a  result  of  the  contract 
is  that  paid  by  passengers  for  transportation  over  its  own  road, 
or  for  freight  carried  over  the  road.  The  hotel  company  has  paid 
nothing  and  parted  with  nothing  under  this  contract,  and  is 
therefore,  under  all  the  authorities,  without  any  right  of  action. 

It  follows  from  what  we  have  said  that  the  demurrer  to  the 
defendant's  fourth  plea  should  have  been  overruled  and  the  de- 
fendant's first  and  second  prayers  should  have  been  granted; 
and,  for  the  error  in  sustaining  the  demurrer  and  refusing  those 
prayers,  the  judgment  must  be  reversed.  As  there  can  be  no 
recovery  under  our  view  of  this  case,  it  is  unnecessary  to  consider 
the  other  rejected  prayers  of  the  defendant. 

Judgment  reversed  without  a  new  trial.  Costs  above  and  below 
t*'  be  paid  by  the  appellee. 


Norfolk  &  W.  Ry.  Co.  v,  Davis  et  al. 

(Supreme    Court   of  Appeals   of   West   Virginia,   Jan.    23,    1906.) 

[52  S.   E.   Rep.  724.] 

Eminent  Domain — Compensation — Elements.* — In  a  condemnation 
proceeding,  every  element  of  value  which  would  be  taken  into  con- 
sideration between  private  parties  in  a  sale  of  property  should  be 
considered  in  arriving  at  a  just  compensation  for  the  land  proposed 
to  be  taken,  and  it  is  proper  to  consider,  not  only  the  use  for  which 
the  land  may  be  maintained  at  the  time,  but  its  adaptability  to  any 

and  every  useful  purpose  to  which  it  might  be  put. 

-  — ■ — - —  ■         -  ■- 

*For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  the  damages  recoverable  in  condemnation  proceed- 
ings, see  foot-note  appended  to  Simons  v.  Mason  City  &  Ft.  D.  R. 
Co.  (Iowa),  17  R.  R.  R.  469,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  469; 
Union  Ry.  Co.  v.  Raine  (Tenn.),  17  R.  R.  R.  465,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  465;  Big  Sandy  Ry.  Co.  v.  Dils  (Ky.),  17  R.  R.  R.  441, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  441;  Louisiana  Ry.  &  Nav.  Co.  v. 
Xavier  Realty  (La.),  17  R.  R.  R.  104,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
104;  foot-note  appended  to  Illinois,  etc.,  Ry.  Co.  v.  Freeman  (Ill.)» 
16  R.  R.  R.  360,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  360. 

19  R  R  R— 38 
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Same. — As  a  general  rule,  compensation  to  the  owner  is  to  be 
estimated  by  reference  to  the  uses  for  which  the  appropriated  lands 
are  suitable,  having  regard  to  the  existing  business  or  wants  of  the 
community  or  such  as  may  be  reasonably  expected  in  the  immediate 
future. 

Same. — As  to  the  value  of  the  property  taken,  the  proper  inquiry 
is,  what  is  the  value  of  the  property  for  the  most  advantageous  uses 
to  which  it  may  be  applied? 

Same — ^Asseaament  of  Compenaation — Appeal — Prejudicial  Error. — 
In  a  condemnation  proceeding,  when  a  false,  speculative,  and 'con- 
jectural basis  of  the  value  of  the  real  estate  proposed  to  be  taken  is 
permitted  to  go  in  evidence  to  the  jury  over  the  objections  of  a  party, 
it  will  be  presumed  that  the  objecting  party  was  prejudiced  thereby. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Minf^o  County. 

Action  by  the  Norfolk  &  Western  Railway  Company  against 
T.  J.  Davis  and  others.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

Joseph  /.  Doran  and  Holt  &  Duncan,  for  plaintiff  in  error. 
Sinttns  &  Enslow,  for  defendants  in  error. 

McWhorter,  J.    This  is  a  proceeding  by  the  Norfolk  &  West- 
em  Railway  Company  for  the  condemnation  of  a  strip  of  land 
2,567  feet  in  length,  along  the  bank  of  the  Tug  Fork  of  Sandy 
river,  in  Mingo  county,  being  the  front  of  a  tract  of  some  550  or 
600  acres ;  the  strip  to  be  taken  containing  5.02  acres,  the  prop- 
erty of  T.  J.  Davis  and  others,  for  its  use  in  the  construction  of 
a  branch  of  its  railroad.    The  applicant  offered  the  owners  $500, 
which  they  refused  to  accept.     It  then  applied  to  the  circuit 
court  of  Mingo  county  for  the  appointment  of  commissioners, 
under  the  statute,  to  ascertain  the  compensation,  who  reported 
$900  as  a  fair  compensation  for  the  land  taken  and  damages  to 
the  residue  of  the  property,  which  report  was  excepted  to  by  the 
applicant,  "because  the  amount  fixed  by  said  commissioners  in 
their  report  as  compensation  for  the  land  proposed  to  be  taken 
and  damaged  is  grossly  excessive,"  and  demanded  that  the  ques- 
tion of  compensation  be  ascertained  by  a  jury.    The  defendants 
also  excepted  to  said  report,  "because  the  amount  fixed  by  said 
commissioner?  in  their  report  as  compensation  for  the  land  pro- 
posed to  be  taken  and  damaged  is  grossly  inadequate,*'  and  like- 
wise demanded  a  jury  to  ascertain  the  compensation  and  damages. 
Accordingly  a  jury  was  impaneled  and  sworn,  and,  after  hearing 
the  evidence,  returned  the  following  verdict :  "We,  the  jur\',  find 
for  the  defendants  the  ^sum  of  $2,350  as  compensation  and  dam-    " 
ages  for  die  land  proposed  to  be  taken  as  shown  and  described    i 
^l^J^  petition  and  plat  filed  herein."    During  the  trial  the  plain- 
tiff objected  to  certain  evidence  offered  by  the  defendants,  and 
excepted  to  the  ruling  of  the  court  in  permitting  the  evidence  to     " 
go  m,  and  moved  the  court  to  set  aside  the  verdict  of  the  jurv    , 
and  grant  it  a  new  trial,  because  the  same  was  contrary  to  law 
and  without  evidence  to  support  it,  which  motion  the  court  over- 
ruled and  entered  judgment  requiring  the  plaintiff  to  pay  said 
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sum  of  $2,350,  to  which  plaintiff  excepted  and  procured  from  one 
of  the  judges  of  this  court  a  writ  of  error. 

The  questions  presented  for  the  consideration  of  this  court  are 
as  to  whether  the  amount  of  compensation  found  by  the  jury  is  so 
high  that  it  must  be  attributed  to  prejudice  partiaHty,  passion,  or 
mistake  of  law  or  judgment,  and  whether  the  court  erred  in  per- 
mitting certain  evidence  to  go  to  the  jury,  as  claimed  by  plaintiff's 
counsel.    It  is  conceded,  as  well  as  proved,  that  the  land  taken 
for  the  right  of  way,  being  a  strip  80  feet  wide,  except  for  a 
distance  where  a  fill  was  made  it  is  enlarged  to  140  feet,  is  rough 
hillside  land,  wholly  unfit  for  cultivation,  and  the  evidence  shows 
that  between  the  right  of  way  and  the  river  is  a  strip,  the  most  of 
which  is  bottom  land,  of  about  90  feet  in  width,  which  is,  by  the 
road,  severed  from  the  main  body  of  the  tract  of  land  out  of 
which  the  right  of  way  is  taken.    There  are  two  producing  gas 
wells  on  the  land  outside  of  the  right  of  way  proposed  to  be 
taken,  one  within  about  10  feet  of  the  right  of  way,  the  other 
about  200  feet  up  Lower  Burning  creek  from  its  mouth,  so  that 
the  well  must  be  within  100  feet  or  less  of  the  right  of  way,  but 
none  upon  the  right  of  way.    T.  J.  Davis,  a  witness  in  behalf  of 
himself  and  the  other  owners,  testified  that  the  compensation  and 
damages  should  be  $4,300,  that  he  based  his  judgment  upon  an  es- 
timate that  he  had  made ;  and  testified  that  the  two  wells  producing 
gas  brought  in  rentals  of  $600  per  year,  to  which  testimony  of 
Mr.  Davis,  so  far  as  it  referred  to  the  gas  upon  the  land  and  the 
rentals  accruing  from  the  two  producing  wells,  the  counsel  for 
the  plaintiff  objected,  but  the  objection  was  overruled,  and  plain- 
tiflF  excepted.    Here  was  proof  of  actual  development  of  the  gas, 
the  wells  were  bringing  in  certain  definite  rentals,  and  it  was  cer- 
tainly competent  to  show  to  what  extent  developments  had  been 
made,  and  what  was  actually  being  done  with  the  land.    It  seems 
to  be  a  rule  well  established  that  every  element  of  value  which 
would  be  taken  into  consideration  between  private  parties  in  a  sale 
of  property  should  be  considered  in  a  proceeding  of  this  character 
in  arriving  at  a  just  compensation  for  the  land  taken,  and  it  is 
proper  to  consider  not  only  the  use  for  which  the  land  may  be 
maintained  at  the  time,  but  its  adaptability  to  any  and  every  useful 
purp>ose  to  which  it  might  be  put. 

In  15  Cyc.  724:  "If  a  tract,  of  which  the  whole  or  a  part 
h  taken  for  a  public  use,  possesses  a  special  value  to  the  owner, 
which  can  be  measured  by  money,  he  is  entitled  to  have  that 
value  considered  in  the  estimate  of  the  compensation  and  dam- 
ages. Compensation  is  not  to  be  estimated  simply  with  refer- 
ence to  the  value  of  the  land  to  the  owner  in  the  condition 
in  which  he  has  maintained  it,  but  with  reference  to  what  its 
present  value  is  in  view  of  the  uses  to  which  it  is  reasonably 
capable  of  being  put" — and  cases  there  cited.  In  Harrison 
r.  Young,  9  Ga.  359,  it  is  held:  "The  value  of  land  taken 
for  public  use  is  not  restricted  to  its  agricultural  or  produc- 
tive qualities,  but  inquiry  may  be  made  as  to  all  other  legiti- 
mate purposes  to  which  the  property  could  be  appropriated." 
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In  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25  L.  Ed.  206,  it  is  held: 
"In  determining  the  value  of  lands  appropriated  for  pubhc  pur- 
poses, the  same  considerations  are  to  be  regarded  as  in  a  sale 
between  private  parties;  the  inquiry  in  such  cases  being,  what, 
from  their  availability  for  valuable  uses,  are  they  worth  in  the 
market."  And  it  is  there  further  held:  "As  a  general  rule, 
compensation  to  the  owner  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  appropriated  lands  are  suitable,  having  regard 
to  the  existing  business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  inunediate  future."  In  tiiat 
case  the  court  adopts  tfie  language  of  the  Supreme  Court  of  New 
York  in  the  Matter  of  Furman  Street,  17  Wend.  669,  where 
it  is  said  the  proper  inquiry  was:  *'What  is  the  value  of  the 
property  for  the  most  advantageous  uses  to  which  it  may  be 
applied?"  In  Muller  v.  Railway  Co.  (Cal.)  23  Pac.  265,  the 
court  says:  "In  arriving  at  the  value  of  the  land,  all  its  capa- 
bilities, all  the  uses  to  which  it  is  adapted,  should  be  taken  into 
consideration.  These  capabilities  are  estimated  by  a  purchaser, 
and  we  cannot  see  why  evidence  in  regard  to  them  is  not  ad- 
missible. The  same  considerations  are  to  be  regarded  as  in  a 
sale  of  land  between  private  parties."  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  L.  Ed.  206.  And  in  Reed  v.  Railway  Co.  (111.) 
17  N.  E.  807,  it  is  held:  "The  price  to  be  paid  by  a  railway 
company  for  land  taken  under  eminent  domain  is  its  value  for  any 
purpose  for  which  it  is  shown  by  the  evidence  it  is  available,  and 
not  simply  its  value  as  land  as  it  is  at  the  time."  Railway  Co.  v. 
Moore  and  Others  (111.)  IS  N.  E.  764.  A  long  line  of  decisions 
is  cited  to  the  same  effect  from  the  states  of  Illinois,  Kentuck>% 
Massachusetts,  Mississippi,  Missouri,  New  Hampshire,  New 
York,  Tennessee,  Texas,  Virginia,  Washington,  Wisconsin,  and 
the  United  States.    18  Cent  Dig.  cc.  1249-1257,  §  356. 

It  is  a  fact  that  the  property  proposed  to  be  taken  in  the  case  at 
bar  for  the  right  of  way  is  a  developed  gas  property,  two  pro- 
ducing wells  almost  immediately  on  the  line  of  the  right  of  way. 
Could  any  one  for  a  moment  say  that  in  negotiations  between 
private  parties  for  the  sale  and  purchase  of  said  property  they 
would  not  take  into  consideration  the  fact  of  the  existence  of  gas 
under  the  property  as  an  element  in  ascertaining  the  value  of  the 
property?  Gas  is  an  article  of  commerce,  and  the  fact  that  it  is 
now  being  piped  to  market  from  the  premises  is  entirely  proper 
to  be  taken  into  consideration  as  an  element  of  value  in  iixin;^ 
the  amount  of  compensation,  and  it  was  proper  to  permit  the 
witness  to  state  what  rental  was  being  derived  from  the  said  gas 
wells,  and  it  was  competent  evidence  in  estimating  the  value  of 
the  property.  "The  particular  use  to  which  the  property  is  de- 
voted, and  in  consequence  of  which  it  has  an  intrinsic  value  to 
the  owner,  is  a  fact  which  he  has  a  right  to  have  considered." 
15  Cyc.  727,  and  cases  there  cited.  See,  also,  2  Lewis,  Em.  Dom. 
par.  479.  The  court  did  not  err  in  admitting  testimony  in  relation 
to  the  actual  gas  production,  and  the  fact  that  the  land  to  be 
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taken  was  g^s  territory,  in  view  of  the  fact  of  its  development  as 
such.  Said  witness,  on  cross-examination,  was  asked  just  how 
much  he  embraced  for  this  five  acres  in  his  estimate  of  $4,300, 
and  answered:  "I  told  you  that  I  regarded  the  coal  under  the 
rigrht  of  way  to  be  worth  about  $800.  I  put  the  land  at  $500." 
He  then  stated  that  he  put  the  gas  territory  taken  at  $3,000 — 
making  up  his  estimate  of  $4,300.  Counsel  for  plaintiff  moved 
the  court  to  instruct  the  jury  to  disregard  the  witness'  answer  to 
the  question  propounded  by  counsel  for  defendants  as  to  his 
estimate  of  damages  of  $4,300,  which  motion  was  overruled,  and 
plaintiff  excepted,  and  counsel  for  plaintiff  insist  that  the  court 
erred  therein  to  its  prejudice,  in  permitting  speculative  and  ficti- 
tious estimates  of  values  to  go  to  the  jury  and  not  the  market 
^•alue  of  the  property  to  be  taken,  which  was  not  stated  by  the 
witness.  Dorian  v.  Railroad  Co.,  46  Pa.  520,  was  an  action  for 
damages  to  a  mill  property  by  the  construction  of  the  road, 
where  it  was  held  that:  "The  injury  to  the  unused  and  surplus 
water  power  of  the  plaintiff  is  a  legal  ground  of  claim,  and  the 
measure  of  damages  is  its  actual  market  value  for  any  useful 
purpose;  the  mill  property  remaining  as  it  was  when  the  road 
was  constructed.  Hence,  evidence  as  to  the  power  that  could  be 
gained  by  erecting  a  new  dam  further  down  the  stream,  making 
a  shorter  race  and  other  alterations,  was  irrelevant  and  inad- 
missible." In  Canal  Co.  v.  Archer,  9  Gill  &  J.  479,  it  is  held  that, 
in  estimating  the  value  of  property  condemned  for  public  use, 
the  jury  should  give  the  owner  what  in  their  judgment  it  would 
actually,  at  the  time,  sell  for,  and  not  what  it  might  bring,  or 
perhaps  ought  to  produce,  at  some  future  time ;  that  possible  or 
probable  profits  resulting  from  the  enjoyment  of  the  property  are 
not  proper  to  be  considered  by  the  jury  in  making  up  their  ver- 
dict, but  they  should  limit  themselves  to  the  direct  loss  sustained 
by  the  owner.  And  in  Railroad  Co.  v.  Hildebrand,  136  111.  467, 
27  N.  E.  69,  syl.,  point  2,  it  is  held :  "Error  to  instruct  the  jury 
that  in  estimating  the  compensations  to  be  paid  they  thould  take 
into  consideration  all  appreciable  injuries  and  inconveniences 
caused  by  the  taking,  to  the  land  not  taken,  ^although  such  in- 
juries and  inconveniences  may  be  largely  conjectural,'  since  the 
jur>'  might  infer  that  speculative  damages  were  recoverable." 
La'Mont  v.  Railway  Co.,  62  Iowa,  193,  17  N.  W.  465 ;  Railroad 
Co.  V,  McDermott  (Neb.)  41  N.  W.  648;  U.  S.  v.  Taffe  (C.  C.) 
86  Fed.  830.  And  in  Railway  Co.  v.  Holmes  (Ga.)  US.  E.  658, 
it  is  held  that :  "Evidence  of  what  plaintiff  could  have  made  by 
putting  the  land  to  other  uses,  had-  defendant's  tracks  and  build- 
ings not  been  there,  is  inadmissible  on  the  question  of  damages." 
"WTiere  land  is  appropriated  for  a  public  use,  a  compensatory, 
not  a  speculative,  remuneration  is  guarantied  by  the  law  for  lands 
taken  and  for  the  damages  occasioned  thereby  to  the  remainder 
of  the  premises."    Powers  r.  Railway  Co.,  33  Ohio  St.  429. 

The  defendants,  over  the  objections  and  exceptions  of  plaintiff 
in  case  at  bar,  had  been  permitted  to  prove  by  witness  H.  M. 
Payne,  a  civil  and  consulting  engineer  and  mining  engineer,  the 
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probable  number  of  tons  of  coal  per  acre  underlying^  the  land 
proposed  to  be  taken  and  the  value  thereof  per  ton,  as  measured 
by  the  usual  price  of  royalty  paid  to  landowners  per  ton  for  coal 
when  the  coal  was  leased  and  being  produced,  which  doubtless 
formed  the  basis  of  the  estimate  of  the  witness  Davis  of  the 
value  of  the  coal  under  the  land  taken,  when  there  was  no  evi- 
dence that  coal  was  leased  or  mined  or  any  royalties  paid  any- 
where near  the  land  taken,  or  that  coal  operations  would  affect 
that  neigfhborhood  or  section  in  any  reasonable  time  in  the  future ; 
no  works  were  opened  near  it,  the  land  was  not  leased   for 
operation,  nor  any  near  it  as  far  as  the  evidence  shows.     There 
seemed  to  be  no  effort  to  prove  the  market  value  of  the  land 
to  be  taken.    It  was  shown  that  there  was  some  good  coal  under 
the  land,  but  when  it  might  be  mined  and  removed  does  not  ap- 
pear.   The  coal  is  of  no  value  while  it  must  remain  in  the  earth ; 
it  is  the  prospect  of  its  production  which  gives  it  value.     The 
early  prospect  of  its  development  is  what  adds  to  its  value ;  it  is 
true  it  has  a  value  now  as  an  investment  to  be  held  for  future 
development,  and  has,  as  such,  a  market  value,  and  this  market 
value  is  the  true  basis  of  compensation  to  be  allowed.     Coal 
lands  are  sold  by  the  acre  and  have  a  market  value  by  the  acre, 
and  the  price  is  controlled  by  the  various  elements  of  value — ^the 
quality  of  the  coal,  the  thickness  of  the  seam,  as  well  as  con- 
veniences and  the  facilities  for  conveying  it  to  market.     The 
estimate  made  by  witness  Davis  was  made  upon  a  false  basis,  con- 
jectural and  speculative,  and  should  have  been  excluded  from  the 
jury  as  well  as  all  testimony  fixing  the  basis  of  value  upon  the 
price  per  ton  paid  as  royalty  in  coal  fields  being  operated;  the 
value  must  be  arrived  at  by  ascertaining  the  true  market  value 
of  the  land  proposed  to  be  taken,  taking  into  consideration  all 
the  elements  of  value  as  would  be  done  in  negotiations  for  the 
sale  and  purchase  thereof  between  private  parties.    This  principle 
is  well  settled  in  Bodkin  v.  Arnold,  48  W.  Va.  108,  35  S.  E.  980, 
where  it  is  held,  in  syllabus,  point  6 :    "The  true  measure  of  dam- 
ages is  compensation  for  the  actual  loss  sustained  by  the  plaintiff 
in  being  deprived  of  the  use  of  his  property,  and  speculative 
profits,  founded  on  an  exaggerated  notion  of  the  real  value  of 
the  property,  are  not  recoverable.    Evidence  tending  to  establish 
such  speculative  profits  is  inadmissible,  as  it  may  mislead  the 
jury  in  arriving  at  the  fair  rental  value  of  the  property." 

It  is  assigned  as  error  that  the  court  permitted  to  be  pro- 
pounded by  counsel  for  defendants,  to  witness  W.  H.  Hovey,  the 
question,  "Tell  the  jury  what  your  experience  is,  and,  from  the 
experience  you  have  had,  as  to  the  probability  of  oil  in  that 
neighborhood,"  and  the  same  to  be  answered  over  the  objection 
of  plaintiff's  counsel.     Mr.  Hovey  was  placed  upon  the  witness 
stand  as  an  expert  oil  man.    His  testimony  would  scarcely  raise 
a  suspicion  in  the  mind  of  any  one  that  there  was  oil  in  the  tract 
of  land  from  which  the  right  of  way  is  sought  to  be  taken.    If 
the  land  contained  oil,  the  defendants  had  a  right  to  show  it  by 
any  evidence  they  could  adduce  that  was  practical,  and  not  merely 
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conjectural  and  speculative.  Nothing  was  shown  as  to  the  pres- 
ence of  oil  further  than  the  fact  of  the  developm^t  of  gas, 
which  is,  at  least  to  some  extent,  an  indication  of  the  presence 
of  oil,  and  this  fact  was  already  and  properly  before  the  jury 
without  the  testimony  of  Hovey.  In  the  absence  of  all  develop- 
ment of  oil  or  the  presence  of  oil,  all  testimony  relative  thereto 
was  mere  guesswork  and  liable  to  confuse  or  mislead  the  jury, 
and,  the  question  being  purely  speculative,  and  any  answer  thereto 
necessarily  so,  the  same  should  not  have  been  permitted  to  be 
answered. 

The  first  error  assigned  is  in  refusing  to  set  aside  the  verdict 
of  the  jury  and  grant  a  new  trial :  "because  the  amount  of  com- 
pensation found  by  the  verdict  is  so  high  that  it  must  be  attri- 
buted to  prejudice,  partiality,  passion,  or  mistake  of  law  or 
judgment"^iting,  in  support  of  this  assignment.  Railway  Co. 
z\  Nighbert,  46  W.  Va.  202,  32  S.  E.  1032,  where  it  is  held : 
"A  verdict  finding  an  amount  of  compensation,  in  a  proceeding 
by  a  railroad  company  to  condemn  land,  that  is  so  high  that  it 
must  be  attributed  to  prejudice,  passion,  bias,  partiality,  or  mis- 
take of  law  or  judgment  will  be  set  aside."  It  is  true  the  verdict 
is  very  high  compensation  for  the  property  proposed  to  be  taken, 
and  damages  to  the  residue  of  the  tract,  when  we  consider  the 
character,  nature,  and  quality  of  the  land  taken,  as  well  as  the 
residue  of  the  tract.  How  far  the  verdict  of  the  jury  was  in- 
fluenced by  the  speculative  evidence  permitted  to  go  to  the  jury 
cannot  be  known,  and,  as  the  case  must  again  be  tried  before 
another  jury,  it  is  not  deemed  proper  to  discuss  the  evidence. 

It  is  claimed  by  defendants  that,  the  jury  having  viewed  the 
premises  in  the  course  of  the  trial,  such  view  is  a  part  of  the 
evidence  in  the  case;  that  what  they  see  relevant  to  the  issue  to 
be  decided  by  them  is  always  evidence  in  a  primary  sense,  and 
what  is  detailed  to  them  concerning  the  same  subject-matter  by 
witnesses  is  evidence  merely  in  a  secondary  sense;  and  that  the 
view  of  the  premises  was  conclusive,  and  that  the  verdict  should 
not  be  disturbed — citing  several  authorities.  The  purpose  of  a 
personal  inspection  by  the  jury  is  to  enable  them  to  view  the 
whole  situation  and  see  for  themselves  the  property  to  be  taken, 
its  character,  and  quality,  and  its  relation  to  the  residue  of  the 
tract  from  which  the  right  of  way  is  taken,  and  thereby  obtain 
a  more  intelligent  grasp  of  the  evidence  adduced  before  them, 
by  which,  taken  in  connection  with  their  view,  they  are  the  better 
enabled  to  arrive  at  a  just  and  proper  conclusion  as  to  the 
amount  to  be  paid.  In  Washburn  v.  Railroad  Co.,  59  Wis.  364, 
18  N.  W.  328,  it  is  held:  **In  assessing  the  compensation  to  be 
niade  to  the  owner  of  land  taken  by  a  railroad  company,  the  jury 
may  resort  to  their  own  knowledge  of  the  premises,  obtained 
from  a  view  thereof,  and  to  their  general  knowledge  of  the 
elements  which  affect  the  assessment,  in  order  to  determine  the 
relative  weight  of  conflicting  testimony  as  to  value  and  damages ; 
but  their  assessment  must  be  supported  by  the  testimony  or  it 
cannot  stand.    Instructions  from  which  the  jury  might  reasonably 
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have  understood  that  they  were  to  assess  the  compensation  ac- 
cording to  their  own  knowledge,  judgment,  and  good  sense,  aided 
by  their  view  of  the  premises,  and  that  they  might  do  so  without 
regard  to  the  testimony  or  in  opposition  thereto,  are  held  er- 
roneous." In  the  absence  of  inadmissible  testimony,  or  erroneous 
instructions,  a  verdict  rendered  by  a  jury  should  not  be  dis- 
turbed, unless  it  was  so  high,  or  so  low,  that  it  must  be  attributed 
to  prejudice,  partiality,  passion,  or  mistake.  When  a  false  and 
illegal  basis  of  values  has  been  permitted  to  be  placed  before  the 
jury,  over  the  objections  of  a  party,  it  will  be  presumed  that 
the  objecting  party  was  prejudiced  thereby. 

For  the  reasons  herein  stated,  the  judgment  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  case  remanded  to  the  cir- 
cuit court  of  Mingo  county,  there  for  a  new  trial  to  be  had 
therein. 


Enfield  Mfg.  Co.  v.  Ward. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Feb.  26,  1906.) 

[76  N.   E.   Rep.   1053.] 

Railroads — Rights  in  Land — Effect  of  Abandonment. — Where  a  rail- 
road is  deeded  the  fee  to  land  by  warranty  deed,  its  abandonment  of 
the  land  for  railroad  purposes  does  not  operate  to  divest  it  of  the 
fee. 

Same — Abandonment — Intent.* — Abandonment  of  land  for  railroad 
purposes  is,  in  part  at  least,  a  question  of  intention. 

Same — Evidence  of  Abandonment. — The  fact  that  trustees  under  a 
mortj?aj?e  of  a  railroad  and  its  franchises  pay  no  taxes  on  certain 
land  belonging  to  the  railroad,  and  do  not  know  of  its  existence,  and 
pay  no  attention  to  it,  does  not  tend  to  prove  an  abandonment  of 
such  land  by  them  or  by  the  railroad  company. 

Exceptions  from  Superior  Court,  Hampshire  County;  Elisha 
B.  Maynard,  Judg^e. 

Action  by  the  Enfield  Manufacturing;  Company  against  Arthur 
J.  N.  Ward.  A  verdict  was  ordered  for  defendant,  and  plaintiff 
excepted.    Exceptions  overruled. 

The  mortg^ag^e  referred  to  in  the  opinion  was  a  mortgage  on 
the  franchise  and  property  of  the  Massachusetts  Central  RaiJ- 
road  Company,  which  mortgage  was  foreclosed  and  constituted 
a  link  in  defendant's  chain  of  title. 

Otis  E.  Dunham  and  H.  M.  Coney,  for  plaintiff. 

John  C.  Hammond  and  /.  H.  Schoonmaker,  for  defendant. 

Morton,  J.  This  is  an  action  of  trespass  quare  clausum,  and 
the  matter  in  dispute  relates  to  the  title  of  the  locus.  "^^ 
plaintiff  claims  title  through  one  Tebo,  who  entered  and  took 

♦For  the  authorities  in  this  series  on  the  question  what  constitutes 
an  abandonment  of  a  railroad  right  of  way,  see  foot-note  appended 
to  Canton  Co.  v.  Baltimore  &  O.  R.  Co.  (Md.),  13  R.  R.  R.  708,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  708. 
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possession  of  the  premises  in  July,  1903,  and  a  few  days  after 
executed  a  warranty  deed  of  them  to  the  plaintiff.  One  Caswell 
afterwards  surveyed  them  for  the  plaintiff  and  put  in  pins.  The 
defendant  claims  title,  throug^h  its  predecessors,  from  the  Minot 
Manufacturing  Company,  which  formerly  owned  the  premises, 
and  in  1873  conveyed  them  by  warranty  deed  to  the  Massachu- 
setts Central  Railroad  Company.  The  railroad  company  began 
work  upon  its  location,  and  a  part  of  the  roadbed  across  the  locus 
was  graded.  This  work  ceased  in  1874,  and  the  locus  never  was 
used  for  railroad  purposes.  The  railroad  was  built  over  another 
location  several  miles  distant.  The  plaintiff  contends  that  the 
locus  had  been  abandoned,  and  that  Tebo's  entry  gave  him  a 
seisin  which  his  deed  operated  to  convey  to  the  plaintiff  and 
under  which  the  plaintiff  itself  also  entered.  At  the  close  of  the 
evidence' the  plaintiff  asked  the  court  to  rule  that  the  locus  had 
been  abandoned.  The  defendant  asked  for  a  ruling  that  there 
was  no  evidence  for  the  jury  on  the  question  of  abandonment. 
The  court  ordered  a  verdict  for  the  defendant,  and  the  case  is 
here  on  the  plaintiff's  exceptions. 

It  does  not  appear  on  what  ground  the  court  ordered  the 
verdict  for  the  defendant,  but  we  think  that  the  ruling  was  right. 
The  abandonment  of  the  location  for  railroad  purposes  by  the 
lailroad  company  and  its  successors  did  not  divest  it  or  them  of 
the  fee.  The  case  would  have  stood  very  differently  if  the  in- 
terest of  the  railroad  company  had  been  limited  to  a  right  of  way 
acquired  by  the  location  of  its  road  under  the  statute.  In  that 
case  the  fee  would  have  remained  in  the  landowner,  and  an 
abandonment  of  the  location  would  have  operated  as  an  extin- 
^ishment  of  the  easement.  But  in  this  case  the  fee  was  in  the 
railroad  company,  and  still  remained  in  it,  notwithstanding  the 
abandonment  of  the  location  for  railroad  purposes  by  it  and  its 
successor,  the  Central  Massachusetts  Railroad  Company,  and 
passed  under  the  deed  of  the  latter  to  the  Boston  &  Maine  Rail- 
road, and  from  it,  by  deed  of  release*  and  quit-claim,  to  the 
plaintiff.  Whether  there  could  be  an  abandonment  by  the  owner 
of  the  fee  that  would  operate  to  divest  him  of  his  title  short  of 
possession  continued  for  such  a  length  of  time  as  to  bar  an  ac- 
tion by  him  for  the  recover}^  of  the  premises  we  need  not  con- 
sider. We  think  that  there  was  no  evidence  of  such  an 
abandonment  in  this  case.  Abandonment  is,  in  part  at  least,  a 
question  of  intention,  and,  so  far  from  there  having  been  an 
intention  on  the  part  of  the  Massachusetts  Central  Railroad  Com- 
pany to  abandon  the  locus,  the  vote  of  the  directors  passed  in 
May.  1880,  authorizing  the  president  to  take  such  action  as  he 
should  deem  expedient  in  regard  to  the  disposition  of  land  ac- 
quired by  the  company  upon  that  part  of  the  line  which  had  been 
abandoned  in  the  towns  of  Hardwick,  Greenwish,  Enfield  (where 
the  locus  was),  and  Belchertown,  indicated  directly  the  contrary. 
The  fact  that  the  trustees  under  the  mortgage  paid  no  taxes  on 
the  land  and  did  not  know  of  it  and  paid  no  attention  to  it  had  no 
tendency  to  prove  an  -abandonment  of  it  either  on  their  part  or 
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that  of  the  railroad  company,  even  if  we  assume  that  an  aban- 
donment by  the  mortg^afjee  could  affect  the  title  of  the  mort- 
g^f^or.  The  question  of  ultra  vires  is  not  involved.  The  railroad 
company  acquired  the  property  rightfully,  and  there  is  nothings  in 
the  orif^nal  act  of  incorporation  (St.  1869,  p.  590,  c  260),  or  in 
St.  1880,  p.  113,  c.  169,  or  tiie  other  amendatory  acts,  which 
rendered  its  continued  ownership  of  the  property  unlawful  after 
the  location  had  been  abandoned.  Besides,  it  is  doubtful,  to  say 
the  least,  whether  if  there  were  any  question  of  ultra  vires  it 
could  be  raised  by  the  plaintiff.  There  is  nothing  to  show  any  in- 
terruption by  the  defendant  of  the  plaintiff's  right  of  way  over 
the  locus.  And,  as  already  observed,  the  action  relates  to  the 
title  and  not  to  tiie  right  of  way. 
Exceptions  overruled. 


Louisiana  &  A.  Ry.  Co.  v.  Moseley. 

(Supreme  Court  of  Louisiana,  Jan.  29,  1906.) 

[40   So.    Rep.   37.] 

Eminent  Domain — ^Jury — Qualifications. — The  persons  selected  by 
the  clerk  of  court  and  the  sheriff  to  serve  as  jurors  in  matters  of 
expropriation  should  be  taken,  not  only  from  parties  having  no 
pecuniary  interest  in  the  issue  to  be  tried,  but  from  men  who  have 
taken  no  specially  active  steps  towards  the  accomplishment  of  the 
object  sought  to  be  obtained  by  the  expropriation.  The  wide  scope 
given  for  selection,  the  narrow  margin  left  for  objection  by  the 
owner,  and  the  great  weight  attached  to  the  verdict  of  the  jury  in 
such  cases,  make  it  the  duty  of  courts  to  rigidly  construe  and  enforce 
the  requirements  of  the  law  touching  the  competency  of  jurors. 

Same. — The  owner  of  the  property  has  the  right  to  have  the  issues 
he  has  raised  tried  before  a  jury  legally  constituted 

(Syllabus  by  the  Court.) 

Appeal  from  Thirteenth  Judicial  District  Court,  Parish  of 
Rapides ;  Wilbur  Fisk  packman,  Judge. 

Action  by  the  Louisiana  &  Arkansas  Railway  Company  against 
M.  C.  Moseley.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Madison  C.  Moseley  and  Robert  P.  Hunter  (IVilliam  Wirt 
Howe,  of  counsel),  for  appellant. 

White  &  Thornton  &  Holloman  (Henry  Moore,  of  counsel), 
for  appellee. 

NiCHOLLS,  C.  J.  Petitioner  alleged  that  it  is  proceeding  to 
build  a  line  of  railroad  from  Stamps,  Ark.,  through  various  par- 
ishes of  Louisiana,  and  through  Rapides  parish,  into  Alexandria, 
La.,  and  that,  as  a  necessary  part  of  its  right  of  way  and 
terminal  facilities  in  the  city  of  Alexandria,  certain  property,  to- 
gether with  all  buildings  and  improvements  thereon,  belongings 
to  M.  C.  Moseley,  a  resident  of  Rapides  parish,  La.,  are  required 
to  be  expropriated  and  purchased  by  petitioner  in  accordance 
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with  the  laws  of  Louisiana  respecting  compulsory  sales  for  public 
purposes ;  said  property  being  more  particularly  described  as 
follows,  to  wit:    (Giving  description.) 

Petitioner  shows  that  said  property  is  necessary  for  the  work 
and  purposes  of  petitioner,  to  enable  it  to  properly  fulfill  its 
functions  in  behalf  of  the  needed  public  improvement;  that  peti- 
tioner cannot  agree  with  the  owner  of  said  land  to  make  an 
amicable  purchase  thereof;  that  it  is  necessary  to  expropriate 
the  same  by  judgment  of  this  honorable  court  and  according  to 
law ;  and  that  petitioner  has  offered  to  tender  to  defendant  more 
than  the  full  and  just  price  for  said  property,  to  wit,  the  sum  of 
$2,700,  for  that  first  described,  and  the  sum  of  $1,500  for  that 
seoMid  described,  which  offer  or  tender  has  been  peremptorily 
refused  by  defendant,  said  tender  having  been  made,  not  as  an 
admission  that  the  said  sums  mentioned  were  the  true  value  of 
the  respective  portions  of  property  herein  sought  to  be  expro- 
priated, but  having  been  made  with  a  view  of  amicable  purchase 
and  to  avoid  litigation,  said  sums  being  far  in  excess  of  the  true 
value  of  said  property. 

In  view  of  the  premises  petitioner  prays  that  said  needed  lands 
as  above  described,  together  with  all  buildings  and  improvements 
situated  thereon,  all  as  designated  on  the  plan  hereto  annexed, 
with  the  depth,  length,  and  width  therein  expressed,  be  ad- 
judged to  petitioner,  the  Louisiana  &  Arkansas  Railway  Com- 
pany, for  its  uses  and  purposes,  upon  payment  to  the  owner  of  the 
value  of  said  property  and  all  such  damages  as  he  may  sustain  in 
consequence  of  the  expropriation  thereof  as  herein  prayed  for, 
and  that  the  necessary  order  and  notice  to  the  said  owner  of 
said  land  and  improvements  thereon  be  indorsed  hereon,  and 
that  the  honorable  court  grant  such  orders  for  listing,  drawing, 
and  summoning  a  jury  of  freeholders  to  assess  such  damages  as 
the  owner  may  suffer,  and  the  value  of  the  lands  and  the  build- 
ing;s  and. improvements  thereon  herein  prayed  to  be  expropriated 
as  may  be  necessary  and  proper  in  order  to  legally  expropriate 
the  same,  and  for  judgment  upon  such  verdict  as  may  be  ren- 
dered herein  according  to  law,  for  costs,  and  such  general,  and 
special  relief  as  the  nature  of  the  case  may  require. 

Defendant  answered,  pleading  first  the  general  issue.  He 
specially  denied  that  there  was  any  necessity  for  the  plaintiff  to 
have  and  to  take  away  from  defendant  his  ground,  which  plain- 
tiff seeks  to  expropriate.  He  specially  denies,  further,  that 
plaintiff  needs  as  much  as  150  feet  in  width  for  a  right  of  way, 
v;hen  50  feet  would  be  amply  sufficient;  and  he  also  specially 
denies  that  plaintiff  needs  at  all  the  quarter  of  a  square  fronting 
on  Third  street,  which  is  located  200  or  300  feet  south  of  or 
below  the  Watkins  right  of  way,  and  the  plaintiff  having  already 
acquired  a  right  of  way  150  feet  wide  fronting  on  Third  street, 
and  now  owning  the  lots  bought  from  Mr.  Plunket,  and  also 
those  bought  from  Lurcey  &  Reason,  all  fronting  on  Third 
street,  it  already  has  amply  sufficient  ground  for  a  depot,  without 
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taking  away  from  defendant  without  his  consent  still  more 
g^round,  and  for  which  there  is  no  such  necessity  as  to  justify  an 
expropriation.  He  further  shows  that  on  this  quarter  of  a 
square,  as  well  as  on  the  other  gfround  adjacent  to  Watkins 
Railway,  defendant  has  a  dwelling  house,  yard,  garden,  etc,  and 
therefore  said  property  is  not  subject  to  expropriation. 

That  the  plaintiff  is  trying  to  force  him  to  give  up  his  prop- 
erty without  giving  him  full  value  in  compensation   for  same. 
That  property  in  this  city  is.  and  has  been  for  many  years,  and 
especially  for  the  last  few  years,  constantly  rising  in  value.    He 
further  shows  that  even  five  years  ago  the  Red  River  VaJJey 
Railway  Company  paid  to  Dr.  Thompson  and  wife  $5,000,  which 
was  $10,000  per  acre,  for  one-half  of  an  acre,  and  to  Mr.  Jonas 
Rosenthal  and  wife  $5,000  for  less  than  two-thirds  of  an  acre, 
which  was  $8,250  per  acre,  and  to  this  defendant  $9,500  for  3}4 
acres,  which  was  about  $3,000  per  acre,  and  yet  this  plaintiff  re- 
fused to  pay  to  this  defendant  $6,000  for  2  acres,  with  dwelling 
houses  on  same,  located  in   same  part  of  the  city,  below  the 
Southern  Pacific  Railroad,  and  even  tried  to  make  this  defendant 
accept  $2,700  for  that  part  of  the  ground  now  sought  to  be  taken 
bv  force,  when  it  is  well  worth  $6,000,  besides  the  injur>'  to  the 
adjacent  part  of  the  ground,  by  cutting  it  into  a  narrow  strip  and 
in  the  form  of  an  acute  angle,  too  narrow  to  build  houses  on 
same  and  shutting  it  off  from  any  front,  and  almost  destroying 
its  value,  then  injuring  defendant's  other  property  to  the  extent 
of  $3,000,  which  said  plaintiff  should  pay  to  defendant  addition- 
ally.    He  further  shows  that  the  quarter  of  a  square  on  Third 
street  has  one  dwelling  house  on  same,  but  is  large  enough  for 
three  of  the  kind  now  there,  which  rents  for  $15  per  month, 
making  the  monthly  rental  $45  per  month,  or  $540  per  year,  a 
sum  to  produce  which  would  require  $9,000  at  interest  at  6  per 
cent.,  or  $5,750  at  8  per  cent    Therefore  this  property,  or  one- 
fourth  of  a  square,  is  worth  at  least  $5,000,  and  vet  this  plaintiff 
offered  only  $1,500  for  it. 

Defendant  prays  that  plaintiff's  demands  be  rejected,  and  that 
there  be  no  expropriation  of  defendant's  property,  for  the  reason 
that  it  is  not  necessary,  and  for  the  further  reason  that,  being 
dwelling  houses,  yards,  gardens,  etc.,  the  property  is  not  subject 
to  expropriation;  and,  in  the  event  that  his  property  is  taken 
away  from  him  without  his  consent,  then  he  prays  that  the  plain- 
tiff be  required  to  pay  him  full  value  for  same,  and  that  he  have 
in  compensation  $6,000  for  the  ground  claimed  for  a  right  of  way 
adjacent  to  the  Watkins  Railway,  and  $3,000  additional  for  the 
injury  to  defendant's  other  property,  and  the  sum  of  $5,000  for 
the  quarter  of  a  square  fronting  on  Third  street,  the  coming 
most  important  street  of  the  city,  already  paved  to  the  Valley 
depot,  on  which  the  electric  street  cars  are  to  run.  aggregating 
the  sum  of  $14,000,  with  legal  interest  from  judicial  demand. 

The  jury  before  whom  the  case  was  tried  returned  the  follow- 
ing verdict : 
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"We,  the  jury,  find  for  the  plaintiff  and  fix  the  value  of  the 
Third  street  property  at  eighteen  hundred  ($1,800)  dollars,  and 
of  the  acreage  (1.41)  property  in  the  rear  at  twenty- four  hun- 
dred and  twenty-five  dollars,  in  full  settlement. 

"[Signed]  S.  Warshauer,  Foreman." 

The  jury  being  polled,  ten  jurymen  replied  that  the  verdict  re- 
turned was  their  verdict,  while  two  replied  that  it  was  not. 

The  district  court  rendered  judgment  in  conformity  to  th^ 
verdict,  and  defendant  appealed. 

While  the  jury  in  the  case  were  being  impaneled,  defendant 
challeng^ed  for  cause  L.  A.  Stafford  and  C.  C.  Gremillion,  two  of 
the  jurors  drawn  to  try  the  case.  The  court  overruled  the  ob- 
jection and  a  bill  of  exception  was  taken.    The  bill  recites  that : 

"When  these  jurors  were  offered,  they  were  asked  if  they  had 
contributed  to  the  citizen's  fund,  the  object  of  which  was  to 
raise  a  portion  of  the  money  necessary  for  the  purchase  of  the 
right  of  way  and  terminals  for  the  plaintiff  company,  and,  when 
both  answered  that  they  had  contributed  $125  to  said  fund,  de- 
fendant challenged  both  of  the  said  jurors  for  cause.  Having 
no  peremptory  challenge,  when  the  court  overruled  the  challenge, 
both  of  said  jurors  were  sworn  and  served  as  jurors.  The  reason 
assigned  by  the  judge  for  his  ruling  was  that  the  jurors  were 
unprejudiced  and  not  interested  in  any  personal  way  in  the  result 
of  the  controversy." 

Defendant  cites  Lewis  on  Eminent  Domain,  vol.  2,  §  405,  and 
cases  cited  in  that  connection. 

Of  the  correctness  of  this  bill,  at  the  place  referred  to,  Lewis 
declares  that : 

"Persons  who  are  interested  or  active  in  promoting  the  work 
or  improvement  for  which  the  condemnation  is  made  are  gener- 
ally held  to  be  disqualified  from  acting  as  jurors  or  commis- 
sioners." 

He  quotes,  in  a  foot-note,  Michigan  Air  Line  Ry.  Co.  v. 
Barnes,  40  Mich.  383,  and  Kundinger  v.  Saginaw,  59  Mich.  355, 
26  N.  W.  634,  but  refers  to  Somerville  v.  Wimbish,  7  Grat. 
(Va.)  205,  as  questioning  this  doctrine. 

Plaintiff's  counsel  urge  that  the  interest  which  should  dis- 
qualify a  juror  is  the  same  which  would  disqualify  a  judge ;  that 
die  interest  which  a  judge  may  have  in  a  case,  in  order  to  dis- 
qualify him,  is  not  the  kind  of  interest  which  one  feels  in  public 
proceedings  or  public  measures.  It  is  a  pecuniary  or  property 
interest,  or  one  aflFecting  the  individual  rights  of  the  judge.  The 
judge  must  have  such  an  interest  in  the  suit  that,  in  the  event  of 
the  decision,  he  will  either  gain  or  lose  in  a  pecuniary  wav. 

They  refer  the  court  to  Ellis  v.  Smith,  42  Ala.  349,  353 ;  Ben- 
nett V.  State,  4  Tex.  App.  72 ;  Higgins  v.  City  of  San  Diego,  58 
Pac.  700,  702,  126  Cal.  303 ;  Foreman  v.  Town  of  Marianna,  43 
Ark.  324,  329;  State  v.  Sutton,  74  Vt.  12,  52  Atl.  116;  and 
Detroit  Ry.  Co.  v.  Crane,  50  Mich.  182,  15  N.  W.  73. 

Section  1481  of  the  Revised  Statutes  makes  it  the  duty  of  the 
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clerk  of  the  court  and  the  sheriff  to  select  a  list  of  48  freeholders, 
residents  of  the  parish  in  which  the  land  lies  and  not  interested 
in  the  issue  to  be  tried,  from  which  list  24  shall  be  drawn  and 
summoned  to  attend,  and  from  the  24  freeholders  a  jur\'  shall  be 
impaneled,  in  which  at  least  three-fourths  of  their  number  shall 
concur,  to  determine  after  hearing  the  evidence  what  is  the  value 
of  the  land  described  in  the  petition  with  its  improvements,  and 
what  damages,  if  any,  the  owner  would  sustain  in  addition  to  the 
loss  of  the  land  by  expropriation.  The  section  provides  that  in 
impaneling  the  jury  any  challenge  for  cause,  but  no  peremptory 
challenge,  shall  be  allowed. 

The  only  knowledge  we  have  of  the  facts  which  would  go  to 
show  what  interest  the  particular  jurors  named  would  have  (and 
the  extent  of  the  interest)  in  the  issues  to  be  tried  in  the  case  is 
derived  from  the  recitals  of  the  bill.  Whether  any  questions  be- 
sides those  which  the  bill  discloses  were  asked  of  the  jurors  on 
their  voir  dire  we  do  not  know. 

Appellant  states  in  a  motion  for  a  new  trial  that  counsel  of  the 
plaintiff  pressed  upon  the  jury  in  their  closing  argument  that  the 
suit  was  "not  one  by  a  corporation  against  a  citizen,  but  a  suit 
against  an  individual  citizen  by  a  committee  of  citizens  who  had 
granted  to  the  corporation  the  right  of  way  and  terminal  grounds 
at  not  more  than  $16,000." 

The  new  trial  was  refused,  and  no  bill  of  exceptions  was 
taken  thereto,  and  therefore  the  facts  stated  in  the  motion  for  a 
new  trial  are  not  brought  before  us  in  a  way  which  would  author- 
ize the  court  to  consider  them. 

The  only  fact  upon  which  we  can  deal  in  considering  the 
question  of  the  competency  is  that  these  jurors  "subscribed  $125 
to  a  citizens'  fund,  the  object  of  which  was  to  raise  a  portion  of 
the  money  necessary  to  purchase  the  right  of  way  and  terminals 
for  the  company." 

That  fact  indicates  unquestionably  that  they  were  much  inter- 
ested in  the  construction  of  the  road,  with  its  terminals,  but  does 
not  of  itself  show  any  pecuniary  interest  in  the  road  or  its  con- 
struction. The  exact  character  of  the  fund  raised  bv  the  com- 
mittee  and  the  circumstances  under  which  it  is  to  be  paid  out  are 
not  disclosed.  It  is  asserted  that  the  committee  of  citizens,  as 
an  inducement  to  the  railroad  company  to  make  its  terminus 
in  Alexandria,  guarantied  it  that  the  terminals  in  the  town  should 
not  cost  it  more  than  $16,000,  but  that  assertion  is  not  made 
good  by  any  evidence.  As  matters  stand,  we  only  know  that  the 
two  subscribing  jurors  had  subscribed  $125  towards  the  pur- 
chase of  the  terminals.  That  amount  would  neither  be  increased 
nor  lessened  by  the  price  which  would  have  to  be  paid  for  any 
particular  property.  Their  competency  is  dependent,  therefore, 
upon  the  decision  of  the  question  whether  the  special  interest 
which  they  have  manifested  in  having  the  terminal  of  the  road 
established  in  Alexandria  furnishes  a  legal  ground  for  challeng- 
ing them  on  the  ground  of  interest,  in  the  sense  of  bias  or  par- 
tiality. 
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The  wide  scope  g^iven  to  the  clerk  and  sheriff  for  the  selection 
of  jurors,  the  narrowness  of  the  margin  accorded  to  the  owner 
for  objection,  and  the  great  weight  attached  to  the  verdict  of  the 
jury,  make  it  our  duty  to  rigidly  construe  and  enforce  the  re- 
quirements of  the  law  touching  the  competency  of  jurors.  We 
are  of  the  opinion  that  the  jury  should  be  composed,  as  far  as 
possible,  of  men  not  only  without  pecuniary  interest  in  the  object 
sought  to  be  carried  out,  but  also  of  men  taking  no  special  active 
steps  towards  its  accomplishment.  The  owner  is  entitled  to  have 
his  case  submitted  to  a  jury  legally  constituted. 

For  the  reasons  assigned  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be,  and  the  same  is, 
hereby  annulled,  avoided,  and  reversed,  the  verdict  of  the  jury 
on  which  it  was  based  be  set  aside,  the  cause  be  reinstated  on  the 
docket  of  the  district  court,  and  it  is  now  remanded  to  that  court 
for  further  proceedings  according  to  law;  costs  of  appeal  to  be 
paid  by  the  appellee. 


Blumer  v.  Iowa  R.  Land  Co. 

(Supreme  Court  of  Iowa,  Nov.  17,  1905.) 
[105  N.  W.  Rep.  342.] 

Adverse  Possession — Public  Land — Grant  to  Railroad — Prescrip- 
tion.*— Where  public  land  was  granted  to  a  railroad  company,  and 
the  company  had  earned  the  land,  and  all  contests  pending  before  the 
Land  Department  had  been  dispQsed  of,  its  ownership  was  such  as 
to  be  subject  to  the  doctrine  of  adverse  possession,  notwithstanding 
certification  by  the  Land  Department  to  the  railroad  was  omitted. 

Same — Good  Faith  of  Person  in  Possession. — Where  an  application 
to  enter  public  land  under  the  timber  culture  act  was  granted,  and 
a  receipt  issued  to  the  applicant,  under  which  he  took  possession  and 
cultivated  the  land,  as  required  by  the  act  of  Congress,  havine  had 
the  assurance  of  his  attorney  that  he  might  take  possession  ana  pro- 
ceed to  comply  with  the  timber  culture  laws,  it  cannot  be  said  that 
his  possession  was  not  in  good  faith,  as  against  another  claimant  to 
the  land,  although  a  former  application  by  him  for  the  same  land  had 
been  denied. 

Same — ^Title  of  Occupant  of  Public  Land. — As  against  a  railroad 
company  entitled  to  public  land  under  a  grant,  the  statute  of  limita- 
tions begins  to  run  in  favor  of  an  occupant  under  the  timber  culture 
act  from  the  time  such  occupant  enters  into  possession  under  the 
receiver's  receipt. 

Appeal  from  District  Court,  Woodbury  County;  J.  F.  Oliver, 
J^^tee- 

♦For  the  authorities  in  this  series  on  the  question  whether  title  can 
be  acquired  against  a  railroad  company  by  adverse  possession  to 
lands  acquired  by  it  for  railroad  purposes,  see  foot-note  appended  to 
Harman  v.  Southern  Ry.  (S.  Car.),  17  R.  R.  R.  145,  40  Am.  &  Eng, 
R,  Cas.,  N.  S.,  145;  foot-note  appended  to  Aikens  v.  New  York,  etc., 
R.  Co.  (Mass.),  17  R.  R.  R.  100,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  100; 
foot-notes  appended  to  St.  Louis  &  S.  Ry.  Co.  v.  Lindell  Ry.  Co. 
(Mo.),  16  R.  R.  R.  281,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  281;  foot-notes 
appended  to  Oregon  Short  Line  R.  Co.  v.  Quigley  (Idaho),  16  R.  R. 
R.  1,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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Action  to  quiet  title.    Decree  as  prayed,  from  which  the  de- 
fendant appeals.    Affirmed. 

Chas,  A.  Clark  &  Son  and  Wm,  G,  Clark,  for  appellant 
Lohr,  Gardner  &  Lohr,  for  appellee. 

Ladd,  J.    The  40  acres  of  land  in  controversy  is  located  within 
the  place  limits  of  the  g^-ant  for  the  benefit  of  the  Dubuque  & 
Sioux   City   Railroad   Company,  afterwards  transferred   to  the 
Iowa  Falls  &  Sioux  City  Railroad  Company,  under  the  act  of 
Confess  approved  May  15,  1856.    The  road  was  completed  prior 
to  1872,  and,  though  this  tract  was  included  in  the  list  certified  to 
the  state,  approval  was  delayed  by  the  assertion  of  title  to  it  under 
the  swamp  land  act  until  1878.    In  1883  John  Carraher  applied 
to  the  local  land  office  at  Des  Moines  to  enter  it  under  the  timber 
culture  act,  but  his  application  was  rejected,  owin^  to  conflict 
with  the  gfrant  to  the  railroad  company,  and  the  decision  was 
affirmed  by  the  Commissioner  of  the  General  Land  Office  in 
December  of  the  same  year.    He  then  appealed  to  the  Secretary- 
of  the  Interior,  by  whom  the  previous  decisions  were  approved 
June  17,  1891.    In  the  meantime  the  company  had  filed  (1885) 
selections  of  land,   including  this,  in  the  local  land  office,  as 
inuring  to  it,  under  the  grant,  and  these  were  accepted  by  the 
register  and   receiver  and  certified  to  the   Commissioner,  but, 
under  the  practice  of  the  department,  could  not  be  passed  on 
until  Carraher's  appeal  had  been  disposed  of,  and  when  reached 
in  January,  1893,  this  land,  through  oversight  or  other  cause,  was 
omitted  from  the  certification  to  the  company.    In  1888  Carraher 
presented  a  second  application  for  the  same  land  to  the  register 
and  receiver,  and  procured  the  following  receipt: 

"Timber  Culture. 

"Receiver's  Receipt  No.  607.    Application  No.  607. 

"Receiver's  Office,  Des  Moines,  Iowa. 

"May  31st,  1888. 

"Received  of  John  Carraher  the  sum  of  nine  dollars ■ 

cents,  being  the  amount  of  fee  and  compensation  of  register  and 
receiver  for  the  entry  of  northeast  of  N.  E.  quarter  of  section 
one  in  township  89  of  range  46,  under  the  first  section  of  the 
act  of  Congress  approved  June  14th,  1878,  entitled  *An  act  to 
amend  an  act  entitled  "An  act  to  encourage  the  growth  of  timber 
on  the  Western  prairies." ' 

"$9.00.  M.  V.  McHenry.  Receiver." 

This  was  forwarded  to  him  by  his  attorney,  accompanied  by  a 
letter : 

"Sioux  City,  Iowa,  June  8,  1888. 

"Mr.  John  Carraher — My  Dear  Sir:  I  have  the  pleasure  of 
handing  you  herewith  your  timber  culture  entry  receiver's  re- 
ceipt No.  607  for  N.  E.  }i  of  N.  E.  J4,  1,  89,  46.  Respectfully, 
Geo.  W.  Wakefield. 

"P.  S.  You  can  take  possession  and  proceed  to  comply  with 
the  timber  culture  laws." 
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He  proceeded  at  once  to  comply  with  the  timber  culture  act, 
and  was  in  possession  of  the  land  from  that  time  until  his  death 
in  1901,  since  which  time  plaintiff,  to  whom  Carraher  conveyed 
it  a  few  days  before  he  died,  has  been  in  possession.  Some  ques- 
tion is  made  as  to  the  character  of  this  possession,  but,  without 
reviewing^  the  evidence,  it  is  sufficient  to  say  that  we  think  it  such 
as  is  required  to  constitute  adverse  possession,  provided  it  shall 
be  construed  to  have  been  in  g^ood  faith  and  under  claim  of  right 
or  color  of  title.  The  defendant  acquired  whatever  interest  in 
the  land  the  railroad  company  had,  or  might  obtain,  in  1887,  and 
the  correspondence  between  the  parties  indicates  that  it  had  over- 
looked its  claim  thereto,  and  did  not  receive  paper  title  until 
January,  1903.  This  action  was  begun  October  23,  1902,  and  the 
ultimate  issue  to  be  determined  is  whether  defendant  has  lost  title 
tiirough  the  adverse  possession  of  the  plaintiff  and  his  grantors, 
h  is  conceded  that  the  grant  to  the  railroad  company  was  in 
praesenti,  and,  as  the  company  had  earned  the  land  and  all  con- 
tests pending  before  the  Land  Department  had  been  disposed  of 
prior  to  1892,  its  ownership  for  the  10  years  preceding  the  com- 
mencement of  the  action  was  such  as  to  be  subject  to  the  doctrine 
of  adverse  possession.  Deseret  Salt  Co.  v,  Tarpey,  142  U.  S. 
241,  12  Sup.  Ct.  158,  55  L.  Ed.  999;  Toltec  Ranch  Co.  v.  Cook, 
191  U.  S.  532,  24  Sup.  Ct.  166,  48  L.  Ed.  291 ;  Iowa  Railroad 
Land  Co.  v.  Fehring  (Iowa)  101  N.  W.  120,  and  cases  cited. 

Some  claim  is  made  that  this  case  is  distinguishable  from  those 
first  cited,  in  th^  before  certification  in  1903  the  Land  Depart- 
ment ascertained  that  the  tract  was  not  within  six  miles  of 
mineral  claims,  and  therefore  asserted  active  jurisdiction  in  de- 
termining whether  it  was  within  an  exception  contained  in  the 
p:ant  This  was  a  mere  matter  of  detail  in  connection  with  the 
certification,  and  did  not  tend  to  show  that  the  company  had  not 
acquired  ownership  under  the  grant  30  years  previous,  or  that  it 
might  not  have  obtained  the  certificate  at  any  time  after  1891. 
On  the  contrary,  the  investigation  resulted  in  confirming  such 
ownership  during  this  long  period.  As  observed  in  Barden  v. 
N-  P.  R.  Co.,  154  U.  S.  288,  14  Sup.  Ct.  1030,  38  L.  Ed.  992: 
"The  delay  of  the  government  in  issuing  a  patent  does  not  affect 
the  power  of  the  company  to  assert  in  the  meantime,  by  posses- 
sory action,  its  rights  to  lands  which  are  in  fact  nonmineral."" 
This  was  a  direct  action  by  the  railroad  company  to  recover  the 
lands  under  the  grant,  and  is  not  otherwise  in  point.  All  held  in 
Si.  P.,  M.  &  M.  R.  Co.  V,  Olson  (Minn.)  91  N.  W.  294,  was  that 
in  computing  the  period  of  the  statute  of  limitations  the  time  a 
contest  between  the  parties  was  pending  before  the  Land  Depart- 
ment of  the  government  should  not  be  excluded.  The  act  of 
Congress  approved  March  3,  1887,  providing  for  the  adjustment 
of  railroad  grants,  did  not  purport  to  disturb  the  ownership  of 
lands  already  .earned,  and,  moreover,  there  was  no  showing  that 
any  readjustment  of  this  grant  was  attempted.    The  case  is  within 
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the  rule  of  the  decisions  cited,  and  the  defendant's  title  has  been 
such  as  to  be  subject  to  adverse  possession  at  least  since  1891. 

2.  Counsel  for  appellant  first  contend  that  the  possession  of 
Carraher  was  not  in  good  faith.    At  the  time  he  filed  his  last  ap- 
plication under  the  tree  culture  act  the  appeal  from  the  rejection 
of  his  first  application  had  been  pending  nearly  five  years.    His 
second  application  was  received   in   1888,  and  not  until  three 
years  thereafter  did  the  Secretary  of  the  Interior  affirm  the  deci- 
sions rejecting  the  first.     At  that  time  the  filing  of  the  second 
application  was  ordered  to  be  canceled,  but  whether  Carraher  was 
advised  of  this  is  not  disclosed.     Not  having  been  accorded  a 
hearing  nor  given  any  previous  notice  of  the  department's  inten- 
tion to  cancel  his  entry,  it  is  not  to  be  inferred  that  he  was  sub- 
sequently informed  of  what  had  been  done.    See  Wilbur  z\  Ry. 
Co.,  116  Iowa,  65,  89  N.  W.  101,  and  cases  cited.    He  subdued 
the  soil  and  undertook  to  plant  and  cultivate  the  trees  as  re- 
quired by  the  act  of  Congress,  and  there  is  no  ground  for  saying 
that  he  was  not  acting  in  good  faith,  save  this  knowledge  of  the 
adverse  decision  on  his  first  application  in  1891.     But  he  was 
not  claiming  under  that,  but  by  virtue  of  the  receipt  which  had 
been  obtained  in  1888,  and  under  which,  for  all  that  appears,  he 
supposed  he  might  acquire  the  land.    That  he  was  mistaken  can 
make  no  diflFerence,  so  long  as  he  honestly  believed,  though  mis- 
takenly, that  he  had  the  right  to  acquire  the  land  under  the  tree 
culture  act.     He  had  the  assurance  of  his  attorney,  who  was  a 
judge  of  the  district  court  when  the  letter  was  written,  and  this, 
with  the  acceptance  of  his  application  at  the  local  land  office, 
might  well  have  convinced  him  of  such  right.    The  entire  doc- 
trine of  adverse  possession  is  based  upon  the  existence  of  de- 
fective titles ;  for  where  titles  are  good  there  is  no  occasion  for 
invoking  it.    The  case  differs  from  Litchfield  v.  Sewell,  97  Iowa, 
247,  66  N.  W.  104,  in  that  their  defendant  knew  he  had  no  right 
to  the  land,  while  here  the  fair  inference  to  be  drawn  from  the 
evidence  is  that  Carraher  supposed  he  had  been  accorded  the  right 
to  earn  it  under  the  tree  culture  act.    See  Coleman  v.  Billings,  89 
111.  183;  Barrett  v,  Stradl  (Wis.)  41  N.  W.  439,  9  Am.  St.  Rep. 
795.    Good  faith  is  to  be  presumed,  and  we  think  the  evidence  in- 
sufficient to  justify  a  finding  to  the  contrary. 

3.  The  plaintiff's  claim  of  right,  for  the  time  required  to  ac- 
quire title  under  the  timber  culture  act  at  least,  was  subservient 
to  that  of  the  government,  and  since  then  the  period  of  the 
statute  of  limitations  has  not  run.  The  controlling  question, 
then,  is  whether  the  statutory  period  shall  be  computed  from  the 
time  possession  was  taken  under  the  receiver's  receipt  or  from 
the  time  he  might  have  so  complied  with  the  laws  which  entitle 
the  applicant  to  a  patent.  In  other  words,  is  the  claim  of  right 
sufficient  if  against  all,  save  the  government,  or  must  the  claim 
be  that  of  entire  ownership,  and  therefore  against  the  worid? 
The  possession  of  Carraher  was  taken  for  the  purpose  of  divest- 
ing the  government  of  title  by  complying  with  the  provisions  of 
the  timber  culture  act,  and  was  necessarily  hostile  to  all  others. 
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In  effect,  he  conceded  ownership  by  the  g^ovemment,  which,  un- 
less he  executed  his  purpose,  would  continue.    It  was  an  admis- 
sion that  the  United  States,  rather  than  himself,  held  the  fee 
and  was  entitled  to  retain  it  for  the  eig^ht  years  required  by  the 
law  for  him  to  earn  it.    See  act  of  Congress  approved  June  14, 
1878.    His  first  occupancy  was  under  the  second  entry,  in  1888, 
at  which  time  the  land  had  been  earned  by  the  railroad  company, 
and,  as  the  ^ant  was  in  praesenti,  it  or  its  g^rantee  could  have 
maintained  ejectment  against  him  at  any  time  within  the  period 
of  limitation.    When,  if  ever,  did  this  period,  which  is  10  years 
in  this  state,  begin  to  run?    If  after  Carraher  might  have  earned 
and  acquired  title  under  the  timber  culture  act,  then  the  period 
had  not  expired  when  this  action  was  begun;  if  when  he  en- 
tered into  possession  under  the  receiver's  receipt  then  it  has  run, 
and  plaintiff's  title  should  be  quieted.     In  Cole  v,  Des  Moines 
A'alley  R.  Co.,  76  Iowa,  185,  40  N.  W.  711,  title  was  quieted  in 
the  plaintiflF,  though  his  entry  had  been  canceled,  but  he  had  been 
in  adverse   possession  more  than    10  years   subsequent  to  the 
lapse  of  time  within  which  he  might  have  earned  the  homestead. 
The  same  is  true  of  Wilber  v,  C.  R.  &  M.  R.  R.  Co.,  116  Iowa, 
65,  89  N.  W.  101.    The  Supreme  Court  of  Nebraska,  without 
deciding  that  the  running  of  the  statute  might  not  begin  sooner, 
held,  in  Carroll  v,  Patrick,  23  Neb.  834,  37  N.  W.  671,  that  "a 
land  officer's  certificate,  therefore,  under  our  statute,  is  color  of 
title.    As  between  individuals,  the  statute  of  limitations  begins 
to  run  from  the  time  the  party  entering  the  land  did  all  that  was 
required  of  him  to  perfect  his  purchase."    At  such  time  the  claim 
is  that  of  ownership  and  apparently  all  lacking  is  the  paper  title. 
It  has  ceased  to  be  subservient  to  and  has  become  adverse  to  the 
Koverament.     See  Chicago,  R.  I.  &  P.  R.  Co.  v.  Allfree,  64 
Iowa,  500,  20  N.  W.  779.     If,  in  fact,  earned,  the  government 
retains  but  the  naked  legal  title,  and  the  claimant  has  become  the 
real  owner.    The  land  is  then  segregated  from  the  public  domain, 
and  has  become  private   property.     Durham  v,   Hussman,  88 
Iowa,  29,  55  N.  W.  11 ;  Nichols  v.  Council,  51  Ark.  26,  9  S.  W. 
305,  14  Am.  St.  Rep.  20 ;  Cavender  v.  Smith,  56  Am.  Dec.  541 ; 
Cadyv.  Eighmey,  (Iowa)  7  N.  W.  102;  Steele  v,  Boley  (Utah) 
22  Pac.  311;  Wirth  v.  Branson,  98  U.  S.  118,  25  L.  Ed.  86; 
Stark  V.  Starr,  6  Wall.  402,  18  L.  Ed.  925.    But  it  is  not  essential 
that  the  land  be  actually  earned  in  compliance  with  the  law.    It  is 
enough  that  the  party  in  possession  in  good  faith  so  believes  and 
a-vs^rts  claim  of  ownership  against  the  government,  as  well  as  all 
others. 

Up  to  this  point  we  apprehend  there  can  be  no  controversy, 
^ough  language  may  be  found  in  some  decisions  indicating  that 
the  legal  title  must  have  passed  from  the  government.  See 
Arnold  v.  Woodward,  14  Colo.  164,  23  Pac.  444;  Gibson  r. 
Chonteau,  80  U.  S.  92,  20  L.  Ed.  534.  But  the  claim  of  one  who 
enters  land  with  the  purpose  of  acquiring  title  from  the  govern- 
nient  by  compliance  with  its  laws  is  quite  as  hostile  as  though 
patent  had  been  issued  to  all  others,  though  subservient  to  the 
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government.    And  the  weigfht  of  authority  is  to  the  effect  that  the 
claim  of  right  may  be  subservient  to  the  government  if  hostile 
to  all  others.    Clemens  v,  Runckel,  34  Mo.  41,  84  Am.  Dec.  69: 
Mather  v.  Walsh,  107  Mo.  121,  17  S.  W.  755;  Moore  v.  Brown- 
field,  7  Wash.  23,  34  Pac.  199 ;  Lord  v.  Sawyer,  57  Cal.  65 ;  Ala- 
bama State  Land  Co.  v.  Kyle  (Ala.)  13  South.  43;  Francoeur  v. 
Newhouse  (C.  C.)  43  Fed.  236;  Northern  Pac.  R.  Co.  v.  Kra- 
nich  (C.  C.)  52  Fed.  911.     See  Railway  Co.  v.  Townsend,  84 
Minn.  152,  86  N.  W.  1007,  87  Am.  St.  Rep.  342.    The  principle 
is  well  stated  in  the  first-mentioned  case:    "The  defendant,  and 
those  under  whom  he  claims,  did  not  enter  or  hold  under  the 
plaintiff.    They  did  not  recognize  his  title.    They  had  no  privity 
with  him.    They  do  not  appear  even  to  have  known  of  the  exist- 
ence of  his  title.    They  recognized  a  title  in  another  person,  'the 
United  States,'  who  was  supposed  to  be  the  proprietors,  and  as  to 
the  United  States  their  possession  was  not  hostile,  but  they  did 
expect  to  acquire  the  title  of  the  United  States,  believing  them- 
selves to  have  right  of  presumption  to  the  exclusion  of  all  other 
persons,  and  a  present  right  to  the  use  and  possession  of  the 
land.    The  defendant  has  the  actual  possession,  within  the  mean- 
ing of  the  statute  of  limitations,  with  a  claim,  not  of  absolute 
title,  but  of  a  right  which  was  adverse  to  all  other  persons." 
The  only  decision  we  have  discovered  to  the  contrary  is  Altschul 
z\  O'Neill,  35  Or.  202,  58  Pac.  95.     But  there  the   company 
under  which  the  plaintiff  held  became  entitled  to  the  land  in 
1886,  and,  though  defendant  had  occupied  it  since  1866,  he  had 
made  no  effort  to  acquire  the  land  from  the  government  as  a 
homestead  until  1894.    His  application  was  then  rejected  by  the 
officers  of  the  local  land  office,  and  their  decision  later  confirmed 
oti  appeal.    Suit  was  begun  in  1898,  and  the  statute  of  limitations 
of  10  years  pleaded  in  bar.    It  is  manifest  that  defendant  was  a 
mere  trespasser  throughout.     His  attitude  was  entirely  different 
from  that  of  a  party  whose  application  has  been  received  by  the 
officers  of  the  government,  and  who  has  entered  into  possession 
in  good  faith  and  continues  therein  in  what  he  supposes  to  be  in 
conformity  with  the  laws  of  Congress.     Nevertheless,  the  court 
delivered  an  opinion  exhibiting  extended  research  to  the  effect 
that  a  claim  of  right  upon  which  adverse  possession  may  be 
based  must  be  against  the  whole  world,  including  the  government. 
No  doubt  the  judges  have  made  all  the  statements  attributed  to 
them  in  this  opinion,  but  it  is  to  be  said  in  extenuation  that  each 
had  application  to  the  particular  facts  of  the  case  in  hand,  and 
that  in  none,  save  those  the  court  declined  to  follow,  was  the 
question  as  to  whether  the  fact  that  the  claim  was  subservient  to 
the  government  involved.     Indeed,  the  character  of  the  claim 
under  a  government  entry  does  not  appear  to  have  been  given 
due  consideration.    If  effective,  it  is  exclusive  of  others.    It  is  an 
assertion  of  right  to  the  land,  which,  if  well  founded,  must  de- 
feat the  claims  of  all  others.    It  involves  a  right  of  possession  as 
absolute  as  though  the  party  owned  the  title.     It  purports  to 
exclude  every  one  from  its  enjoyment,  and  even  as  against  the 
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government  to  assert  the  right  to  divest  its  title  by  compliance 
with  the  law.  The  statute  of  limitations  never  runs  in  favor  of 
or  against  the  government,  and  we  are  inclined  to  hold,  in  har- 
mony with  the  weight  of  authority,  that  the  relation  of  the 
citizen's  claim  to  the  government's  title  ought  not  to  interfere 
with  the  running  of  the  statute  against  all  others,  and  that  the 
period  should  be  computed  from  the  time  Carraher  entered  into 
possession  under  the  receiver's  receipt. 
The  decree  was  right,  and  is  affirmed. 


Licznerski  v.  Wilmington  City  Ry.  Co. 

(Superior  Court  of  Delaware,  New  Castle,  Dec.  23,  1904.) 

[62  Atl.   Rep.   1057.] 

Street  Railroads — Speed — Ordinances — Application.*  —  Wilmington 
City  Ordinance,  c.  7,  p.  376,  §  12,  providing  that  it  shall  be  unlawful 
for  any  locomotive,  railroad  car,  or  other  vehicle  to  be  propelled  or 
drawn  on  such  part  of  any  railroad  as  shall  be  within  the  limits  of 
the  city  of  Wilmington  at  a  faster  rate  than  six  miles  an  hour,  has  no 
application  to  the  cars  of  a  street  railroad  operated  in  such  city. 

Action  by  Albert  Licznerski  against  the  Wilmington  City 
Railway  Company.  On  demurrer  to  the  second  count  of  the 
narr.    Sustained. 

The  second  count  of  the  narr.,  after  alleging  that  the  defend- 
ant was  a  corporation  of  the  state  of  Delaware,  operating  certain 
lines  of  street  railway  in  the  city  of  Wilmington  and  state  afore- 
said, further  alleged :  "That,  being  such  corporation  so  engaged 
as  aforesaid,  the  said  defendant  on  the  twenty-seventh  day  of 
November,  A.  D.  1903,  at  the  city  of  Wilmington,  county  and 
state  aforesaid,  negligently  and  carelessly  ran  one  of  its  cars 
operated  by  it  on  said  railway  at  a  high,  dangerous,  and  unlawful 
rate  of  speed,  to  wit,  upward  of  the  speed  of  six  (6)  miles  an 
hour,  contrary  to  the  ordinance  of  the  city  of  Wilmington,  along 
and  over  its  tracks  upon  one  of  the  public  streets  of  the  said 
city  of  Wilmington,  to  wit,  on  the  street  known  as  West  Fourth 
street,  between  Scott  street  and  Lincoln  street,  in  the  said  city  of 
Wilmington,  said  West  Fourth  street  being  then  and  there  a 
public  highway  of  the  said  city,  whereby  the  said  car  did  then 
and  there  run  into  a  certain  wagon  which  was  then  and  there 
being  driven  by  the  said  Alexander  Licznerski,  in  the  exercise  of 
due  care  and  caution  on  his  part,  upon  said  West  Fourth  street, 
whereby  the  said  wagon  was  crushed,  broken,  and  demolished, 
and  the  said  Alexander  Licznerski  was  struck,  cut,  and  hurt  in 

♦For  the  authorities  in  this  series  on  the  question  whether  a  street 
railway  is  a  railroad,  within  the  meaning  of  statutes,  see  foot-note 
appended  to  Daly  B.  &  T.  Co.  v.  Great  Falls  St.  Ry.  Co.  (Mont.), 
16  R.  R.  R.  693,  39  Am.  &  Eng.  R,  Cas.,  N.  S.,  693;  McLeod  v,  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  14  R.  R.  R.  715,  37  Am.  &  Eng.  R.  Cas.. 
K.  S.,  715. 
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his  head,  back,  limbs,  and  other  parts  of  his  body,  and  thereby 
the  said  Alexander  Licznerski  was  gjeatly  bruised,  wounded,  and 
injured,"  etc. 

The  first  two  paragraphs  of  section  12,  c.  7,  p.  376,  of  the 
Charter,  Laws,  and  Ordinances  of  the  City  of  Wilmin^on  of 
1902,  referred  to  in  said  second  count,  are  as  follows : 

"It  shall  be  unlawful  for  any  locomotive,  railroad  car,  or  other 
vehicle  to  be  propelled  or  drawn  upon  such  part  of  any  railroad 
as  shall  be  within  the  limits  of  tiie  city  of  Wilmington  at  a  faster 
rate  than  six  miles  per  hour. 

"The  enji^ineer,  conductor,  controller,  owner  or  owners,  or  other 
person  or  persons,  having  for  a  time  the  command  of  any  loco- 
motive, railroad  car,  or  other  vehicle,  who  shall  propel  or  cause 
to  be  propelled  or  moved,  such  locomotive,  railroad  car,  or  other 
vehicle,  upon  such  part  of  any  railroad  as  shall  be  within  the 
limits  aforesaid  at  a  faster  rate  than  six  miles  per  hour,  for  ever>' 
such  offense  shall  forfeit  and  pay  a  fine  of  one  hundred  dollars." 

Defendant  filed  a  general  demurrer  to  said  second  count; 
counsel  for  defendant  contending  that  the  above-quoted  section 
12  of  chapter  7  of  the  Charter,  Laws,  and  Ordinances  of  the 
City  of  Wilmington  does  not  apply  to  street  railway  cars, 

Argued  before  Lore,  C.  J.,  and  Spruance  and  Grubb,  JJ. 

Robert  H.  Richards,  for  plaintiff. 
Walter  H.  Hayes,  for  defendant. 

Lore,  C.  J.  While  these  questions  have  not  been  distinctly  and 
separately  passed  upon  formally,  yet  in  the  trial  of  cases  again 
and  again  the  question  has  been  asked  whether  there  was  any 
ordinance  governing  the  speed  of  electric  cars  in  the  city  of  Wil- 
mington, and  it  seems  to  have  been  generally  conceded  that  there 
was  not.  The  ordinance  seems  to  relate  to  railroad  cars,  but 
not  to  cars  of  city  railways. 

We  sustain  the  demurrer. 


Bain  v.  Parker. 

(Supreme   Court   of   Arkansas,    Dec.   2,   1905.) 
[90  S.  W.  Rep.  1000.] 

Deeds — Construction — Conditions  Subsequent. — Conditions  subse- 
quent that  defeat  the  estate  conveyed  by  a  deed  are  not  favored  in 
law,  and  to  create  an  estate  on  condition  subsequent  the  words  of 
the  deed  must  clearly  show  the  existence  of  such  condition,  and 
must  not  admit  of  any  other  reasonable  interpretation. 

Railroads — Interests  in  Land — Conveyances — Creation  of  Conditions 
— Construction  of  Clauses.* — A  deed  conveying  land  in  consideration 

♦For  the  authorities  in  this  series  on  the  subject  of  the  forfeiture 
of  railroad  right  of  way  for  failure  to  comply  with  terms  of  grant, 
see  foot-notes  appended  to  Krueger  v,  St.  Louis,  etc.,  R.  Co.  (Mo.). 
14  R.  R.  R.  459,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  459;  Lucas  v.  X«w 
York,  etc.,  R.  Co.  (C.  C.  A.),  14  R.  R.  R.  85,  37  Am.  &  Eng.  R.  Gas., 
N.  S.,  85. 
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of  the  building;  of  a  railroad,  "to  be  completed  by  January  1,  1899," 
does  not  impose  as  a  condition  subsequent  on  the  grant  that  the 
railroad  be  completed  by  the  date  named,  but  the  quoted  clause  im- 
parts nothing  more  than  a  covenant  by  the  grantee  to  complete  the 
road  by  the  date  specified,  a  breach  of  which  entitles  the  grantor  to 
damages,  but  does  not  invalidate  the  deed. 

Deeds--Waiver  of  ConditionB. — A  condition  subsequent  in  a  deed 
may  be  waived  by  acts,  as  well  as  by  express  release,  and  any  acts 
on  the  part  of  the  grantor  which  are  inconsistent  with  the  claim  of 
forfeiture  are  evidence  of  such  a  waiver. 

RaUroads — Interests  in  Lands — Conveyances — Waiver  of  Condi- 
tions.-—A  condition  in  a  deed  to  a  railroad  requiring  the  completion 
of  a  line  of  road  by  a  certain  date  was  waived,  where  at  the  time  the 
deed  was  executed  it  was  known  that  the  road  could  not  be  completed 
by  the  date  specified,  and  the  grantor  nevertheless  delivered  the 
deed  to  the  depositary,  who  was  to  hold  the  same  until  the  com- 
pletion of  the  road,  and  without  making  any  protest  permitted  such 
depositary  to  hold  the  deed  while  the  road  was  being  completed  and 
deliver  it  to  the  grantee  over  10  months  after  the  date  on  which  the 
road  should  have  been  completed. 

Appeal  from  Ashley  Chancery  Court;  Marcus  L.  Hawkins, 
Chancellor. 

Suit  by  D.  L.  Bain  against  J.  M.  Parker,  trustee.  From  a 
decree  of  dismissal,  plaintiff  appeals.    Affirmed. 

On  the  2d  day  of  December,  1898,  D.  L.  Bain  and  wife  exe- 
cuted a  deed  conveying  to  J.  M.  Parker,  trustee,  240  acres  of  land 
in  Ashley  county.  This  deed  was  executed  on  a  blank  form, 
which  recited  that  the  grantors  in  consideration  of  the  payment 
of  $1  "and  in  further  consideration  of  the  building,  equipping 
and  putting  in  operation  a  line  of  railroad  from  a  point  on  the 
Mississippi  river  in  Chicot  or  Desha  county  to  Hamburg,  Ashley 
county,  Arkansas,  have  granted,  bargained,  sold,  and  conveyed 
and  by  these  presents  do  hereby  sell  and  convey  unto  the  said 
J.  M.  Parker,  trustee,  and  unto  his  heirs  and  assigns  forever," 
the  lands  described  in  the  deed.  This  deed,  with  a  number  of 
other  deeds  executed  by  other  parties  for  the  same  purpose,  was 
delivered  to  the  Ashley  County  Bank,  to  be  held  in  escrow  and 
delivered  to  the  grantee  when  he  had  performed  his  part  of  the 
contract  and  built  the  road.  The  road  was  completed,  and  after- 
wards, on  the  8th  day  of  November,  1899,  the  deed  was  delivered 
to  the  vendee.  Afterwards  Bain  brought  this  action  to  cancel  the 
deed,  on  the  ground  that  it  contained  a  condition  that  the  road 
must  be  completed  on  or  before  the  1st  day  of  January,  1899,  and 
that,  as  the  road  was  not  completed  until  seven  or  eight  months 
later,  the  deed  was  void.  On  the  hearing  there  was  testimony 
tending  to  show  that  the  plaintiff  at  the  time  he  executed  the  deed 
inserted  therein  immediately  after  the  words  "Ashley  County, 
Arkansas,"  in  the  printed  form,  the  following  words  in  writing: 
"To  be  completed  by  January  1,  1899."  There  was  also  testi- 
mony to  the  contrary  tihat  no  such  words  were  in  the  deed,  and 
after  considering  the  evidence  the  chancellor  found  for  the  de- 
fendant, and  dismissed  the  complaint  for  want  of  equity.  The 
plaintiff  appealed. 
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Robert  B.  Craig,  for  appellant. 
Geo,  W,  Norman,  for  appellee. 

Riddick,  J.  (after  stating  the  facts).  This  is  an  appeal  from 
the  judgment  of  the  chancery  court  of  Ashley  county  refusing  to 
hold  a  deed  void  on  account  of  the  nonperformance  of  an  alleged 
condition  subsequent.  The  plaintiff  alleged  that  the  deed  as  ex- 
ecuted contained  a  condition  that  made  it  void  if  a  certain  rail- 
road from  the  Mississippi  river  to  Hamburg,  Ark.,  was  not  com- 
pleted on  or  before  the  1st  day  of  January,  1899.  The  defendant 
denied  that  there  was  ever  any  such  condition  in  the  deed.  If  the 
deed  contained  the  words  "to  be  completed  by  January  1,  1899," 
which  plaintiff  says  he  interlined  in  the  printed  form,  then  that 
part  of  the  deed  would  read  as  follows:  The  grantors,  in  con- 
sideration of  $1,  "and  further  consideration  of  the  building, 
equipping,  and  putting  in  operation  a  line  of  railroad  from  a 
point  on  the  Mississippi  river  in  Chicot  or  Desha  county  to 
Hamburg,  Ashley  county,  Ark.,  to  be  completed  by  January 
/,  /<ypp,  have  granted,  bargained,  sold,  and  conveyed,"  etc. 
The  words  in  italics  are  those  which  plaintiff  alleges  that  he 
interlined  in  the  deed,  and  which  he  claimed  were  subsequently 
erased  by  some  one  to  him  unknown.  There  are  two  questions 
presented:  First.  Were  these  words,  "to  be  completed  by  Jan- 
uary 1,  1899,"  in  the  deed  when  executed?  Second.  If  so,  do 
they,  when  taken  in  connection  with  the  other  provisions  of  the 
deed,  amount  to  a  condition  subsequent? 

The  evidence  bearing  on  the  question  as  to  whether  the  words 
referred  to  were  in  the  deed  is  quite  conflicting.    But  it  is  unnec- 
essary for  us  to  set  this  evidence  out  or  to  discuss  it,  for  it  is  not 
shown  that  the  grantee  erased  those  words,  and,  if  we  treat  them 
as  in  the  deed,  they  do  not  amount  to  a  condition  subsequent 
Conditions  subsequent  that  defeat  the  estate  conveyed  by  the 
deed  are  not  favored  by  law.    The  words  of  the  deed  must  clearly 
show  a  condition  subsequent  or  the  courts  will  take  it  that  none 
was  intended,  and,  when  the  terms  of  the  grant  will  admit  of  any 
other  reasonable  interpretation,  they  will  not  be  held  to  create 
an  estate  on  condition.    Now,  if  we  treat  the  deed  as  containing 
the  words  referred  to,  there  are  still  no  words  of  condition  in 
the  deed,  and  no  words  indicating  that  the  estate  should  be  for- 
feited if  the  road  was  not  completed  at  the  date  named.    These 
words,  then,  impart  nothing  more  than  a  covenant  which  upon 
the  acceptance  of  the  deed  by  the  grantee  became  binding  upon 
him  and  for  the  breach  of  which  the  grantor  may  recover  dam- 
ages  suffered  thereby,  but  the   deed  remains  valid.     Stone  v. 
Houghton,  139  Mass.  175,  31  N.  E.  719;  Episcopal  Mission  f. 
Appleton,  117  Mass.  326;  Studdard  v.  Wells,  120  Mo.  25,  25  S. 
W.  201 ;  Bray  i\  Hussy,  83  Me.  329,  22  Atl.  220 ;  Stanley  v. 
Colt,  5  Wall  (U.  S.)   119,  18  L.  Ed.  502;  1  Jones  on  Convey- 
ances, §  632,  and  cases  there  cited.     Again,  if  this  provision  be 
treated  as  a  condition  subsequent,  the  facts  here  show  that  it  was 
waived.     A  condition  may  be  waived  by  acts,  as  well  as  by 
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express  release.  Any  acts  on  the  part  of  the  g^rantor  which  are 
inconsistent  with  a  claim  of  forfeiture  are  evidence  of  a  waiver 
of  the  condition.  Thus  where  lands  were  granted  to  a  railroad 
company  upon  condition  that  the  road  should  be  completed  by  a 
certain  time,  and  after  the  company's  failure  to  do  this  the  grantor 
suffered  the  company  to  go  on  and  incur  further  expense  in 
constructing  the  road  without  making  objection,  it  was  held  that 
the  condition  was  waived.  Ludlow  v,  N.  Y.  &  H.  R.  R.  Co.,  12 
Barb.  440;  Duryee  v.  Mayor,  etc.,  of  New  York,  96  N.  Y.  477; 
Sharon  Iron  Co.  v.  Erie,  41  Pa.  341 ;  1  Jones  on  Conveyances, 
§699. 

Xow  the  deed  in  this  case  was  not  executed  until  the  2d  day  of 
December,  1898,  and  the  evidence  shows  that  at  that  time  it  was 
known  that  the  road  could  not  be  completed  on  the  1st  day  of 
January  following.  If  plaintiff  intended  to  insist  on  the  condi- 
tion which  he  claims  was  in  his  deed,  that  the  road  should  be 
completed  by  the  date  named,  it  was  strange  that  he  put  himself 
to  the  trouble  and  expense  of  executing  the  deed,  for  at  the  time 
he  did  so  it  was  known  that  the  road  could  not  be  completed  by 
the  date  named  in  the  deed.  But  plaintiff  not  only  delivered  the 
deed  to  the  bank,  but  he  made  no  complaint  when  the  road  was 
not  completed,  but  allowed  the  bank  to  hold  the  deed,  and  without 
any  protest  on  the  part  of  plaintiff  the  deed  was  delivered  to  the 
defendant  over  10  months  after  plaintiff  claims  that  the  estate 
conveyed  by  it  had  been  forfeited.  A  great  part  of  the  work  on 
the  road  was  done  after  the  date  on  which  plaintiff  claims  that 
the  forfeiture  took  place,  without  objection  on  the  part  of  plain- 
tiff, and  without  notice  to  the  bank  not  to  deliver  the  deed.  These 
acts  of  the  plaintiff  are  inconsistent  with  his  claim  of  forfeiture, 
and  tend  strongly  to  show  that,  if  there  was  any  condition  in  the 
deed,  it  was  waived. 

On  the  whole  case,  we  are  of  the  opinion  that  the  judgment  of 
the  chancellor  is  right,  and  should  be  affirmed.    It  is  so  ordered. 


Rainey  v.  Red  River,  T.  &  S.  Ry.  Co. 

(Supreme   Court  of  Texas,   Feb.   19,   1906.) 

[90  S.  W.  Rep.  1096.] 

Railroads — Nuisances.* — Machine  and  repair  shops  "and  the  like" 
cannot,  under  Const,  art.  1,  §  17,  and  Rev.  St.  1895,  arts.  4424,  4445,  be 
arbitrarily  located  by  a  railroad  without  reference  to  damage  to 
property  in  the  vicinity,  as  can  its  right  of  way. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  89  S.  W.  768. 

Gaines,  C.  J.  In  this  motion  it  is  insisted  on  behalf  of  defend- 
ant in  error,  among  other  things,  that  we  were  in  error  in  treating 

♦See  generally,  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng. 
Cas.,  N.  S.,  519. 
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the  case  as  involving  the  maintenance  and  operation  of  machine 
and  repair  shops.  The  criticism  is  probably  just  While  the 
petition  does  complain  of  the  erection  and  operation  of  ma- 
chine and  repair  shops,  as  well  of  a  roundhouse,  coal  bins  and 
water  tank,  it  would  seem,  from  the  charg^e  of  the  court,  that 
there  was  nothinf^  to  submit  to  the  jury  as  to  machine  and  repair 
shops.  Such  shops  were  probably  not  involved  in  the  case.  But, 
in  our  opinion,  this  can  make  no  difference  in  the  result  of  the 
case  in  this  court.  That  the  opinion  was  not  confined  to  machine 
and  repair  shops  is  shown  by  the  following  extract :  "We  are  of 
the  opinion,  however,  that  the  case  of  machine  and  repair  shops 
and  the  like  stands  upon  a  different  footing^."  The  charg^e  of 
the  court  does  submit  the  question  of  the  operation  of  a  switch- 
yard and  roundhouse  and  of  water  tanks  and  coal  bins,  some  of 
which,  at  least,  fall  within  the  categ^ory  of  "the  like." 

With  this  explanation,  the  motion  for  a  rehearing  is  overruled. 


St.  Louis  Belt  &  Terminal  Ry.  Co.  v.  Mendonsa  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1,  Feb.  22,  1906.) 

[91  S.  W.  Rep.  65.] 

Eminent  Domain — Railroad  Right  of  Way — ^Damages.* — In  a  pro- 
ceeding by  a  railroad  company  to  condemn  land  for  a  right  of  way. 
the  depreciation  in  the  value  of  the  land  not  taken  because  of  the 
risk  of  fire  from  passing  locomotives  may  be  considered,  but  the 
possibility  of  the  destruction  of  buildings  is  not  an  element  of  dam- 
age. 

Same — Instructions. — In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way,  an  instruction  that  in  estimating  the  damages  the 
jury  should  not  consider  any  supposed  inconvenience  arising  from 
the  noise  and  smoke,  or  the  liability  of  injury  to  plaintiflPs  property 
by  fire  set  by  passing  trains,  was  not  harmless  as  merely  omitting 
to  mention  the  question  of  the  depreciation  in  the  value  of  property 
not  taken  because  of  the  danger  of  fires,  but  affirmatively  precluded 
any  consideration  of  that  depreciation  from  that  cause,  and  was  er- 
roneous. 

Appeal  from  Circuit  Court,  St.  Louis  County;  John  W.  Mc- 
Elhinney,  Judge. 

Condemnation  proceedings  by  the  St.  Louis  Belt  &  Terminal 
Railway  Company  against  Julia  F.  Mendonsa  and  others.  From 
an  order  granting  defendants'  motion  for  a  new  trial,  plaintiff 
appeals.    Affirmed. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  in  eminent  domain  proceedings, 
see  foot-note  appended  to  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  17  R.  R.  R.  469,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  Union 
Ry.  Co.  V.  Raine  (Tenn.),  17  R.  R.  R.  465,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  465;  Big  Sandy  Ry.  Co.  v.  Dils  (Ky.),  17  R.  R.  R.  441,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  441;  Louisiana  Ry.  &  Nav.  Co.  v,  Xavier  Realty 
(La.),  17  R.  R.  R.  104,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  104;  foot-note 
appended  to  Illinois,  etc.,  Ry.  Co.  v.  Freeman  (111.),  16  R.  R.  R.  360, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  360. 
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/.  E.  McKeighan,  for  appellant. 

Robt.  L,  Shackelford,  for  respondents. 

Marshall,  J.  This  is  a  proceeding  to  condemn  2  43-100 
acres  of  the  defendants'  land,  lying  in  St.  Louis  county  and  about 
a  mile  west  of  the  city  limits,  and  being  a  portion  of  a  certain 
tract  of  18  acres  owned  by  the  defendants  and  heretofore  laid 
out  and  platted  for  residence  property,  and  known  as  "Maple- 
wood  Heights,"  for  a  right  of  way  for  the  plaintiff  railroad.  The 
commissioners  allowed  defendants  $10,000  damages.  The  court 
sustained  exceptions  to  the  report  of  the  commissioners  and 
awarded  a  trial  by  jury.  The  jury  assessed  the  defendants' 
damages  at  the  sum  of  $5,600.  The  defendants  filed  a  motion 
for  a  new  trial,  alleging,  among  other  grounds,  that  the  court 
gave  improper  and  illegal  instructions  at  the  request  of  the  plain- 
tiff and  of  its  own  motion.  The  trial  court  sustained  the  motion 
for  a  new  trial  on  the  ground  that  it  had  erred  in  giving  the  third 
instruction  asked  by  the  plaintiff,  which  was  as  follows:  "The 
court  instructs  the  jury  that,  in  estimating  defendants'  damages, 
it  should  not  take  into  consideration  any  supposed  inconveniences 
arising  from  the  blowing  of  whistles,  or  the  noise  and  smoke  of 
trains,  nor  the  liability  of  danger  or  injury  to  defendants'  prop- 
erty by  fire  set  out  by  passing  trains,  not  the  possibility  of  animals 
on  defendants'  land  becoming  frightened  by  passing  trains." 
Thereupon  the  plaintiff  appealed  to  this  court  from  the  order 
granting  a  new  trial. 

1.  The  only  error  assigned  by  appellant  is  the  action  of  the 
trial  court  in  granting  a  new  trial,  for  the  reason  that  it  held  that 
the  third  instruction  given  by  the  court  at  the  plaintiff's  request 
was  erroneous.  This  was  the  only  instruction  given  in  the  case 
which  in  any  manner  referred  to  the  liability  of  danger  or  injury 
to  defendants'  property  by  fire  set  out  by  passing  trains.  The 
defendants  claim  that  the  instruction  was  erroneous  under  the 
rales  laid  down  by  this  court  in  Railroad  v.  McGrew,  104  Mo. 
282.  15  S.  W.  931,  and  Mathews  v.  Railroad,  121  Mo.  298,  24 
S  W.  591,  25  L.  R.  A.  161.  On  the  other  hand,  plaintiff  contends 
that  the  instruction  was  proper  under  the  ruling  of  this  court  in 
Railroad  v.  Donovan,  149  Mo.  93,  50  S.  W.  286,  and  Railroad  v. 
Shoemaker,  160  Mo.  425,  61  S.  W.  205. 

In  Railroad  v.  McGrew,  supra,  the  trial  court  instructed  the 
jury,  among  other  things,  that,  in  estimating  the  damage  to  the 
defendant,  tiie  jury  should  not  take  into  consideration  "the  risks 
of  damage  by  fires  from  passing  locomotives,"  and  this  was  as- 
signed as  error.  This  court,  speaking  through  McFarlane,  J., 
said:  "It  is  true,  as  a  general  proposition,  damages  should  be 
assessed  on  the  assumption  that  the  road  will  be  properly  con- 
structed and  operated,  and  that  it  will  comply  with  all  the  laws 
of  the  state  regulating  its  construction,  management,  and  opera- 
tion. For  failure  of  duty  in  these  respects,  it  will  be  liable  to  an 
action  at  common  law,  or  the  landowner  will  have  such  remedy 
as  may  be  provided  by  statute.     [Citing  cases.]     Notwithstanding 
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these  settled  principles  which  apply  generally,  we  are  of  the 
opinion  that  the  facts  in  this  case  are  exceptional,  and  that  tlie 
instructions  as  limited  by  the  court  were  proper."  The  court 
then  discussed  the  situation  of  the  remaining  portion  of  the  land, 
the  risks  that  would  be  incurred  in  the  operation  of  the  defend- 
ant's mining  plant,  and  then  said:  "So  it  will  be  seen  that  the 
general  rule  cannot,  in  justice,  be  applied  to  its  fullest  extent, 
under  the  facts  in  this  case.  It  would  not  be  proper  to  estimate 
the  possible  damage  from  fires  or  injuries  to  persons.  Neither 
may  ever  occur,  and  to  take  them  into  the  estimate  would  be 
mere  speculation.  We  think  they  may  be  properly  considered, 
however,  in  so  far  as  they  tend  to  depreciate  the  value  of  the 
whole  property,  and  to  affect  the  proposed  changes,  but  no  fur- 
ther.    [Citing  cases.]" 

Mathews  v.  Railroad,  121  Mo.  298,  24  S.  W.  591,  25  L.  R.  A. 
161,  was  an  action  for  damages  caused  to  the  improvements  on 
the  plaintiff's  property  by  fire  escaping  from  passing  trains.    The 
petition  was  in  two  counts ;  the  first  a  count  at  common  law,  and 
the  second  a  count  based  upon  a  statute,  now  section  1111,  Rev. 
St.  1899,  making  railroad  companies  responsible  for  all  damages 
caused  by  fire  communicated  from  locomotive  engines.    The  de- 
fendant pleaded  the  unconstitutionality  of  the  statute.    Upon  the 
trial  the  defendant  offered  to  prove  that,  when  the  right  of  way 
was  acquired  by  condemnation,  the  damages  that  might  be  caused 
by  fire  from  locomotive  engines  were  included  in  the  compensation 
allowed  plaintiff,  and  asked  the  court  to  instruct  the  jury  that,  if 
the  commissioners  in  the  condemnation  proceeding  took  into  con- 
sideration the  danger  to  plaintiff's  property  by  accidental  fire, 
the  plaintiff  could  not  recover.     Speaking  to  that  question  this 
court,  per  Gantt,  J.,  said:    "When  a  part  of  a  tract  of  land  is 
taken  for  railroad  purposes  under  condemnation  proceedings,  the 
jury  or  commissioners  may  properly  take  into  consideration  the 
risk  from  fire  to  the  buildings,  fences,  timber,  or  crops  upon  the 
remainder,  in  so  far  and  to  the  extent  only  that  it  depreciates 
the  value  of  the  property,  but  compensation  for  a  probable  or 
future  loss  by  fire  is  entirely  too  speculative  and  remote  to  be 
made  the  basis  of  damages."    The  court  then  cited  and  quoted 
from  Railroad  v.  McGrew,  supra,  and  then  added:   "The  plain- 
tiff's claim  before  the  commissioners  was  damage  from  the  risk 
of  fire.    In  so  far  as  that  risk  affected  the  value  of  the  property 
not  taken  by  depreciating  it,  it  was  a  proper  claim.    There  was 
nothing  to  show  that  it  was  unjustly  extended  to  an  estimate  of 
damages  that  might  accrue  at  some  future  time,  or  might  never 
occur.    The  damages  were  assessed  at  $3,000,  and  paid.    After 
the  assessment  then  the  plaintiff  held  his  property  in  its  depre- 
ciated condition.     How  defendant  can  arrive  at  the  conclusion 
that,  if  this  property  in  its  depreciated  condition  is  subsequently 
destroyed,  plaintiff  is  not  entitled  to  recover  whatever  damag^es 
that  shall  accrue  from  such  subsequent  destruction,  we  cannot 
understand.    The  prior  condemnation  assessment  has  been  made 
and  settled.    After  that  plaintiff  owns  what  is  left  absolutely,  as 
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he  owned  the  whole  before  a  portion  was  appropriated  by  the 
read.  The  subsequent  damag^es  constitute  no  part  of  the  first." 
The  rule  thus  announced  may  be  briefly  stated  to  be  this:  That 
in  the  condemnation  proceeding's  the  risk  of  fire  from  passing 
locomotive  engines  may  be  considered  by  the  commissioners  in 
determining  the  damage  to  the  remaining  portion  of  the  property 
not  taken,  and  compensation  may  be  allowed  the  defendant  for 
the  depreciation  in  value  of  his  land  by  reason  of  such  risk. 
That  is,  may  take  into  account  the  difference  in  the  value  of  the 
remaining  part  of  the  land  caused  by  the  risk  aforesaid,  and  that 
difference  would  consist  of  the  depreciation  in  value  of  the  land 
from  such  cause. 

But  the  commissioners  in  condemnation  cannot  take  into  con- 
sideration the  possibility  of  the  destruction  of  buildings  that  may 
be  on  the  land  at  the  time  of  the  condemnation  proceeding  or  that 
may  be  subsequently  erected  thereon  and  speculate  as  to  the 
damage  that  may  be  done  to  the  owner  by  the  destruction  thereof, 
for  the  buildings  may  never  be  destroyed,  and  therefore,  that 
element  of  damage  being  purely  speculative,  the  owner  is  aflEorded 
ample  remedy  under  the  statute  to  recover  from  the  railroad  any 
actual  damage  he  may  afterwards  suflfer  by  reason  of  the  build- 
ings on  the  land  being  afterwards  destroyed,  whenever  such  a 
loss  occurs.  Or,  stated  otherwise,  the  commissioners  are  au- 
thorized to  take  into  account  the  depreciated  value  or  salable 
value  of  the  land  caused  by  the  risk  to  be  apprehended  from  fires 
that  may  never  occur.  But  for  actual  loss  from  the  actual  de- 
struction of  buildings  or  improvements  on  the  land  arising  from 
fires  communicated  by  locomotive  engines  the  owner  is  not  en- 
titled to  recover  against  the  railroad  until  and  unless  such  loss 
actually  occurs.  And  after  loss  the  owner's  remedy  is  under  the 
statute  or  at  common  law  for  the  damage  and  loss  which  he  will 
then  have  actually  sustained.  The  rule  so  announced  in  the 
cases  cited  is  the  general  rule  of  law.  Lewis,  on  Em.  Dom.  §§ 
496  and  497,  vol.  2. 

The  plaintiff  contends  that  the  subsequent  cases  of  Railroad  v. 
Donovan  and  Railroad  v.  Shoemaker,  supra,  announce  a  different 
rule.  In  Railroad  v,  Donovan,  supra,  the  plaintiff  contended  that 
the  court  below  had  permitted  defendant  s  expert  to  testify  as  to 
damages  en  gross,  without  specifying  the  elements  that  went  to 
make  up  the  whole,  and  that  thereby  witnesses  included  in  their 
estimates  improper  elements  of  damages,  such  as  danger  from 
fires  caused  by  locomotive  engines,  etc. ;  but  this  court,  speaking 
through  Brace,  J.,  pointed  out  that  the  trial  court,  *'at  the  instance 
of  the  plaintiff,  excluded  from  the  jury  by  clear  and  pointed 
instruction"  all  such  objectionable  elements  of  damage,  and  in- 
structed the  jury  as  to  the  true  measure  of  damages  in  plain  and 
unmistakable  terms.  There  is  nothing  in  the  decision  in  that  case 
which  in  any  manner  militates  against  or  modifies  the  rule  laid 
down  in  Railroad  v.  McCrew  and  Mathews  v.  Railroad,  supra. 
On  the  contrary,  what  is  there  said  harmonizes  with  what  was 
said  in  the  cases  cited,  and  the  court  in  that  case  properly  ex- 
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eluded  from  the  consideration  of  the  jury,  at  the  instance  of  the 
plaintiff,  all  consideration  of  possible  future  damag^e  to  the  im- 
provements on  the  land  arising  from  fire  communicated  by  loco- 
motive engines.    The  question  of  whether  or  not  the  risk  of  fire 
from  such  causes  would  cause  a  depreciation  in  the  value  of  the 
remaining  land  was  not  considered,  discussed,  or  decided  in  that 
case.     In  Railroad  v.  Shoemaker,  supra,  the  trial  court,  at  the 
instance  of  the  plaintiff,  instructed  the  jur\'  that  they  could  not 
take  into  consideration  any  damages  the  defendant  might  sustain 
"by  reason  of  destruction  of  property  by  fire  which  may  be  set 
or  caused  by  the  trains  of  the  railroad  company  in  operating  its 
line,  and  any  such  damages,  if  any  he  ever  sustained,  will  be  the 
proper  subject-matter  of  future  actions,  but  in  determining  the 
amount  of  compensation  which  you  will  allow  the  defendant  in 
this  action  you  cannot  take  into  consideration  nor  allow  any  sum 
or  amount  whatever  on  account  of  exposure  or  liability  of  prop- 
erty to  damage  or  destruction  by  fire  caused  or  set  by  the  trains 
in  the  operation  of  the  road."    As  this  instruction  was  given  at 
the  instance  of  the  plaintiff,  the  condemning  party,  and  as  the 
plaintiff  was  the  appellant  in  that  case,  the  correctness  of  that 
instruction  was  not  called  in  question,  discussed,  or  decided  by 
this  court,  but  the  whole  decision  in  that  case  was  as  to  the 
correctness  of  other  instructions  given  by  the  court  at  the  re- 
quest of  the  defendants,  and  as  to  which  plaintiff  assigned  error. 
The  court  said:    "Thus,  in  reaching  their  conclusion  as  to  the 
market  value  of  the  portion  of  defendant's  farm  which  was  not 
appropriated,  they  may,  in  estimating  the  diminution  in  value  of 
the  part  left,  take  into  consideration  the  amount  and  value  of  the 
land  taken  for  the  right  of  way,  the  size  and  shape  of  the  two 
tracts  into  which  the  farm  is  divided  by  the  location  of  the  road 
through  it,  the  cuts  and  fills,  the  inconvenience  in  getting  from 
one  part  of  the  farm  to  the  other,  any  inconvenience  in  getting 
to  water;  and,  on  the  other  hand,  they  were  instructed  on  the 
part  of  the  plaintiff  that  in  reaching  the  amount  of  the  damages 
they  would  not  consider  any  damage  that  might  result  from  fires 
in  the  future,  as  such  would  be  the  subject-matter  for  future 
actions,  nor  should  they  consider  the  danger  to  life  or  limb  from 
trains  passing  over  the  road,  nor  any  damage  from  smoke  or 
noise  from  passing  trains  over  the  road  or  from  ringing  of  bells 
or  sounding  of  whistles,  and  the  court  expressly  advised  them 
what  was  meant  by  market  value.     In  a  word,  by  a  process  of 
exclusion  and  inclusion,  the  jury  were  advised  how  to  reach  the 
amount  of  damages  defendant  had  suffered  by  the  appropriation 
of  his  land,  both  as  to  the  part  taken  for  right  of  way  and  the 
depreciation  in  the  market  value  of  the  portion  not  taken."    No 
one  can  fairly  contend  that  what  was  said  there  states  anvthing 
in  conflict  with  the  rules  laid  down  in  Railroad  v.  McGrew  or 
Mathews  v.  Railroad,  supra.    The  essence  of  what  was  said  in 
the  Shoemaker  Case  was  that,  in  estimating  the  damages  in  the 
condemnation  proceeding,  the  jur}'  might  take  into  consideration 
the  diminution  in  the  value  of  the  land  not  taken  caused  bv  the 
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risk  of  fire,  but  could  not  take  into  consideration  any  damage  to 
or  destruction  of  property  that  might  thereafter  be  actually  done 
to  the  same,  but  which  might  never  occur,  as  the  latter  would  be 
properly  the  subject  of  future  actions. 

Instruction  No.  3,  given  at  the  instance  of  the  plaintiff,  only 
partially  stated  the  rule  of  law,  and  in  the  form  given  was  calcu- 
lated to  mislead  the  jury,  to  the  injury  of  the  defendants.  As 
drawn,  the  instruction  complained  of,  and  for  the  giving  of 
which  the  new  trial  was  granted,  not  only  directed  the  jury  to 
occlude  from  consideration  any  damage  that  might  in  the  future 
accrue  to  the  defendants  from  fires  being  communicated  to 
buildings  or  improvements  on  the  land  by  passing  locomotive 
engines,  but  likewise  forbade  the  jury  to  take  into  account  the 
risk  of  such  fires  and  the;  effect  of  such  risk  upon  the  remaining 
land  and  the  depreciation  thereof  in  consequence  of  such  risk. 

It  is  true  that  ordinarily  mere  nohdirection  in  a  civil  case  does 
Tiot  constitute  error.  But  the  instruction  under  discussion 
amoimts  to  more  that  mere  nondirection.  It  directs  the  jury  not 
to  take  into  consideration  the  liability  of  danger  or  injury  to 
defendants'  property  by  fire  set  out  by  passing  trains.  The  lia- 
bility is  the  risk  of  fire,  which,  under  the  rules  stated  in  the  cases 
cited,  constitutes  a  legitimate  element  of  damage  in  a  condemna- 
tion case,  for  that  risk  may  depreciate  the  value  of  the  property. 
The  instruction  as  drawn  does  not  differentiate  between  the  risk 
of  fire  and  the  actual  loss  after  the  fire  has  occurred.  The 
former  can  only  be  taken  into  account  in  condemnation  cases. 
The  latter  can  only  be  compensated  for  in  an  action  after  the  loss 
occurs.  The  tract  of  land  owned  by  the  defendants  hi  this  case 
had  been  platted  for  residence  purposes,  and  was  especially 
adapted  to  such  purposes.  The  taking  of  a  portion  thereof  for 
a  railroad  right  of  way  by  the  plaintiff  and  the  constant  passing 
of  trains  by  day  and  by  night  for  the  purposes  contemplated  by 
the  defendant  company  might,  to  say  the  least  of  it,  affect  the 
value  of  the  remaining  land  for  residence  purposes.  On  the 
other  hand,  the  establishment  and  maintenance  of  a  railroad 
through  the  land  might  make  the  land  valuable  for  warehouse 
purposes  but  would  not  make  this  land  any  more  valuable  for 
such  purposes  than  it  would  any  other  land  abutting  the  railroad. 
That  benefit,  therefore,  was  such  a  benefit  as  was  common  to  all 
the  owners  of  land  abutting  the  road,  and  was  not  a  special 
benefit  to  the  defendants'  land,  and  therefore  could  not  properly 
be  taken  into  account  in  determining  the  amount  of  the  defend- 
ants' damage.  On  the  other  hand,  the  presence  of  the  railroad  in 
such  close  proximity  to  residences  that  might  be  built  on  the 
remaining  land,  and  for  which  the  land  was  intended,  might 
depreciate  the  value  of  the  land  for  such  purposes,  and  such 
depreciation  was  a  legitimate  element  of  damage,  to  be  taken  into 
account  in  the  condemnation  proceeding.  True  the  amount  of 
depreciation  would  depend  upon  the  opinion  of  experts  and  upon 
the  common  sense  and  judgment  of  the  jurors,  and  was  not 
susceptible   of    accurate  mathematical   calculation,  but  it  was. 
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nevertheless,  a  proper  element  of  the  defendants'  damage,  and, 
though  not  possible  of  exact  mathematical  computation,  it  was 
not  a  mere  speculative  damage  such  as  the  cases  cited  speak  of 
in  reference  to  the  possible  destruction  of  improvements  on  the 
land  that  may  or  may  not  ever  occur  at  some  future  time. 

For  the  foregoing  reasons,  the  circuit  court  committed  no 
error  in  granting  a  new  trial  in  this  case,  and  its  judgment  is 
therefore  affirmed. 


ILI.INOIS  CENt.  R.  Co.  V,  Rutherford. 

(Court  of  Appeals  of  Kentucky,  March  7,  1906.) 

[91  S.  W.  Rep.  255.] 

Appeal — Presumptiona — ^Joinder  of  Defendants. — Where,  in  an  ac- 
tion in  a  state  court  against  a  railroad  company  and  several  of  its 
servants  for  injuries,  a  peremptory  instruction  for  the  individual  de- 
fendants was  refused,  in  the  absence  of  the  evidence  on  appeal,  it 
would  be  presumed  that  plaintiff  did  not  join  the  servants  as  defend- 
ants without  a  reasonable  expectation  of  recovering  against  them, 
merely  to  defeat  federal  jurisdiction. 

Appeal  from  Circuit  Court,  Graves  County. 
"Not  to  be  officially  reported." 

Action  by  Sallie  A.  Rutherford  against  the  Illinois  Central 
Railroad  Company  and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendant  Illinois  Central  Railroad  Company  appeals. 
Affirmed. 

Robbins  &  Thomas,  Trabue,  Doolan  &  Cox,  and  /.  M.  Dickin- 
son, for  appellant. 
Lee  &  Hester,  for  appellee. 

HoBSON,  C.  J.  On  the  former  appeal  of  this  case  it  was  held 
that  the  case  had  not  been  properly  removed  from  the  state  court 
to  the  Circuit  Court  of  the  United  States.  Rutherford  r.  Illinois 
Central  Railroad  Company,  85  S.  W.  199,  27  Ky.  Law  Rep.  397. 
On  the  return  of  the  case  to  the  circuit  court  there  was  a  trial 
resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
against  the  railroad  company  for  $1,250.  The  railroad  company 
appeals,  insisting  that,  as  there  was  no  judgment  against  the 
resident  defendants,  the  court  should  have  made  an  order  remov- 
ing the  case  to  the  United  States  Circuit  Court. 

This  does  not  follow.  The  circuit  court  on  the  trial  overruled 
the  defendant's  motion  for  a  peremptory  instruction.  We  must 
therefore  assume  that  the  plaintiff  made  out  a  prima  facie  case 
against  all  the  defencbnts.  There  is  no  ground  for  holding  that 
the  resident  defendants  were  fraudulently  joined  in  the  suit  when 
the  plaintiff  had  no  probable  cause  to  believe  that  they  were  liable. 
The  fact  that  the  circuit  court  refused  to  give  a  peremptory 
instruction  as  to  them,  in  the  absence  of  the  evidence  which  was 
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heard  in  the  circuit  court,  is  sufficient  to  raise  a  presumption  that 
the  plaintiff  did  not  join  them  as  defendants  without  a  reasonable 
expectation  of  recovering  against  them.  Kansas  City  Suburban 
Belt  Railway  Company  v,  Herman,  187  U.  S.  70,  23  Sup.  Ct. 
24,  47  L.  Ed.  76. 
Judgment  affirmed. 


City  of  Tyler  et  al,  v,  St.  Louis  Southwestern  Ry.  Co.  of 

Texas  et  al, 

(Supreme  Court  of  Texas,  Feb.  15,  1906.) 
[9L  S.  W.  Rep.  1.] 

Statutes — Construction — Adoption  of  Existing  Law — Presumption. 
— It  may  be  presumed  that  the  members  of  the  Legislature,  which 
enacted  a  law  copied  from  the  law  of  another  country,  were  advised 
of  the  construction  which  the  courts  of  that  country  had  placed  upon 
the  language  of  the  law,  and  used  such  language  with  the  intent  that 
it  should  receive  the  construction  so  placed  upon  it. 

Frauds,  Statute  of — Agreements  Not  to  Be  Performed  within  a 
Year. — A  contract  between  a  railroad  and  a  city  and  citizens  of  the 
city,  whereby  it  was  agreed  that  a  certain  street  should  be  turned 
over  to  the  railroad  for  its  exclusive  use,  and  that  certain  land  should 
be  secured  for,  and  conveyed  to,  the  railroad  in  consideration  of  the 
location  of  the  railroad  shops  and  general  offices  in  the  city,  when 
performed  by  the  city  and  the  citizens  on  their  part  within  a  year 
from  the  making  thereof,  was  not  within  Rev.  St.  1895,  art.  8543, 
subd.  5,  requiring  agreements  not  to  be  performed  within  a  year 
from  the  making  thereof  to  be  in  writing. 

Railroads — Location  of  Offices — Right  to  Change.* — Under  Rev. 
St  1895,  art.  4367,  requiring  railroads  to  keep  their  general  offices  at 
some  place  named  in  the  charter,  and,  if  no  such  place  is  named,  at 
such  place  as  the  railroad  has,  for  a  valuable  consideration,  con- 
tracted to  locate  the  same,  and  further  requiring  railroads  to  keep 
their  machine  shops  and  roundhouses  at  such  place  as  they  may  have 
contracted  to  keep  the  same  for  a  valuable  consideration,  a  railroad 
which  has  located  its  general  offices,  machine  shops,  and  roundhouses 
in  the  city  which  is  designated  by  its  charter  as  the  place  for  its 
general  offices,  and,  in  consideration  of  such  location,  has  received 
lands  and  other  concessions  from  the  city  and  citizens  thereof,  can- 
not by  amending  its  charter  remove  its  offices,  machine  shops  and 
roundhouses  to  another  city. 

Specific  Performance — Contracts  Susceptible  of  Enforcement.* — 
The  court  may,  by  enjoining  a  railroad  from  removing  its  offices  and 
machine  shops  from  a  city  where  it  has  contracted  to  maintain  the 
same,  enforce  the  specific  performance  of  such  contract. 

Contracts— Validity— Public  Policy.— Since  Rev.  St.  1895,  art.  4367, 
requires  railroads  to  maintain  its  general  offices  and  machine  shops* 
at  a  city  where  it  has  contracted  to  maintain  the  same,  the  enforce- 
ment by  the  courts  of  such  a  contract  is  not  against  the  public  policy 
of  the  state. 

Municipal    Corporations — Contracts — Trusteeship   for    Citizens. — A 

♦For  the  authorities  in  this  series  on  the  subject  of  the  obligations 
and  liabilities  of  railroad  companies  under  contracts  by  which  they 
agree  to  locate  and  maintain  station,  depots,  etc.,  at  certain  points, 
see  foot-note  appended  to  St.  Louis  &  N.  A.  R.  Co.  v.  Crandall  (Ark.)^ 
15  R.  R.  R.  837,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  837. 

19  R  R  R— 40 
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city  may  be  the  depository,  as  trustee  for  its  citizens,  of  a  contract 
obligating  a  railroad  to  locate  and  maintain  its  general  offices  and 
shops  in  the  city,  and  may  enforce  such  contract  by  suit. 

Error  from  Court  of  Civil  Appeals  of  First  Supreme  Judicial 
District. 

Action  by  the  city  of  Tyler  and  others  a^inst  the  St.  Louis 
Southwestern  Railway  Company  of  Texas  and  others.  There 
was  a  judgement  of  the  Court  of  Civil  Appeals  affirming^  a  judg- 
ment for  defendants  (87  S.  W.  238),  and  plaintiffs  bring  error. 
Reversed. 

Johnson  &  Edwards,  Horace  Chilton  and  Ben  B.  Cain,  for 
plaintiffs  in  error. 

B.  B,  Perkins,  Finley,  Knight  &  Harris,  Head,  Dillard  & 
Head,  Glass,  Estes  &  King,  Daniel  Upthegrove  and  Marsh  & 
Mclhvaine,  for  defendants  in  error. 

Brown,  J.    The  city  of  Tyler,  a  municipal  corporation  organ- 
ized under  the  laws  of  Texas,  Johanah  Pabst,  and  W.  H.  and  Sue 
Cousins  instituted  this  suit  in  the  district  court  of  Smith  counK 
against  the  St.  Louis  Southwestern  Railway  Company  of  Texas, 
the  Tyler  &  Southwestern  Railway  Company,  and  a  number  of 
individuals  not  necessary  to  mention  here,  to  establish  a  contract 
alleged  to  have  been  made  with  the  St.  Louis  Southwestern  Rail- 
way Company  of  Texas  for  the  location  and  maintenance  and 
perpetual  operation  of  its  general  offices  and  main  machine  shops 
and  roundhouses  in  the  said  city  of  Tyler.    Plaintiffs  sought  and 
obtained  an  injunction  from  the  said  court  restraining  the  St 
Louis  Southwestern  Railway  Company  of  Texas  from  removing 
its  general  offices,  machine  shops,  and  roundhouses  from  the  said 
city  of  Tyler ;  and  said  petition  sought  a  specific  performance  of 
said  contract,  compelling  the  railway  company  to  continue  the 
maintenance  in  the  said  city  of  its  said  general  offices,  machine 
shops,  and  roundhouses.    The  allegations  of  the  petition  need  not 
be  more  specifically  set  out ;  they  were  sufficient  to  admit  evidence 
to  sustain  the  verdict  of  the  jury  and  the  conclusions  of  fact  filed 
by  the  judge.    The  defendants  answered  by  general  demurrer, 
and  by  special  exceptions  to  the  petition  and  to  the  merits  op- 
posed a  general  denial  and  a  special  answer,  in  which  it  was 
alleged  that  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  acquired  the  said  property  by  judicial  sale  free  from  all 
contracts   and   obligations   of    its   predecessors   as   the  owners 
thereof.    And  specifically  denying  the  alleged  contract  the  answer 
averred  that,  if  any  such  contract  was  made  as  claimed  in  the 
petition,  then  it  was  verbal,  and  no  memorandum  in  writing  was 
made  and  signed  by  the  said  railway  company,  and  that  the  said 
contract  was  incapable  of  being  performed  within  one  year  from 
the  date  of  the  making  thereof,  wherefore  it  was  void  under  the 
statute  of  frauds.     It  was  also  alleged  by  the  railway  company 
that  it  would  be  against  public  policy  to  enforce  such' a  contract 
against  it.    We  have  only  stated  such  parts  of  the  pleadings  as 
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we  deem  necessary  for  the  decision  of  the  case  under  the  view 
that  we  have  taken  of  it. 

From  the  special  verdict,  the  additional  findings  of  fact  by  the 
court,  and  the  undisputed  evidence,  we  make  the  following  state- 
ment of  the  facts  necessary  to  be  considered  in  determining  the 
issues  upon  which  we  think  the  case  should  be  decided.    In  1879 
the  city  of  Tyler  was,  and  since  that  time  has  continued  to  be,  a 
municipal  corporation,  organized  under  the  general  laws  of  the 
state  of  Texas,  and  each  of  the  railroad  companies  hereinafter 
named  was  organized  under  the  laws  of  this  state  at  the  several 
dates  mentioned.    On  the  9th  day  of  May,  1880,  the  Texas  &  St. 
Louis  Railway  Company  (the  first  company),  being  engaged  in 
constructing  a  line  of  railroad  in  Texas  to  run  through  the  city 
of  Tyler,  entered  into  an  agreement  in  writing  with  the  city  of 
Tyler  and  its  citizens  to  the  effect  that  the  said  railroad  company 
would  construct  and  operate  its  railroad  through  the  said  city 
and  would  establish  and  perpetually  maintain  in  the  said  city  its 
general  offices  and  its  main  machine  shops  and  roundhouses,  in 
consideration  whereof  the  citizens  of  the  said  city  and  the  city  of 
Tyler  agreed  to  furnish  the  right  of  way  through  the  corporate 
limits  of  the  city,  the  citizens  to  pay  in  cash  $4,000  and  to  furnish 
eight  acres  of  land,  to  be  selected  by  the  said  railroad  company, 
upon  which  the  machine  shops  and  roundhouses  might  be  con- 
structed.    The  city  of  Tyler  and  the  citizens  complied  with  the 
contract;  the  city  giving  the  right  of  way  over  one  of  its  streets 
and  the  citizens  paying  the  $4,000.    Johanah  Pabst,  a  feme  sole, 
and  W.  H.  Cousins  and  his  wife.  Sue  Cousins,  conveyed  to  the 
railroad  company  eight  acres  of  land,  all  of  which  were  accepted 
by  the  said  railroad  company.    The  railroad  company  constructed 
its  road  upon  the  street  designated  by  the  city,  and  its  general 
offices,  machine  shops,  and  roundhouses  were  located  in  the  said 
city  in  accordance  with  the  said  contract,  and  maintained  the 
same  until  its  property  was  sold.    In  1886,  in  a  suit  pending  in 
the  United  States  Circuit  Court  against  the  Texas  &  St.  Louis 
Railway  Company,  its  property  was  placed  in  the  hands  of  a 
receiver,  and  subsequently,  by  order  of  the  court  in  that  case, 
the  said  railroad  and  all  property  belonging  to  it  were  sold  and 
purchased  by  Williams  Mertens  and  others,  styled  "bondholders' 
committee,"  for  the  purpose  of  organizing  another  railroad  com- 
pany.   Soon  thereafter  the  Texas  &  Arkansas  Railway  Company 
of  Texas  (the  second  company)  was  organized  under  the  general 
laws  of  the  state  of  Texas.    In  the  charter  Texarkana  was  desig- 
nated as  the  place  at  which  the  general  offices  of  the  company 
should  be  located.    All  of  the  property  of  the  Texas  &  St.  Louis 
Railway  Company  was  then  conveyed  to  the  Texas  &  Arkansas 
Railway  Company  of  TexaS,  which  received  the  same  and  entered 
into  possession  thereof,  operated  and  used  the  railroad  tracks,  the 
inachine   shops,   and   roundhouses  situated  in  the  said  city   of 
Tyler,  but  it  maintained  its  general  offices  at  the  city  of  Texar- 
kana during  the  time  it  owned  the  said  property.     The  city  of 
Tyler  instituted  a  suit  against  the  second  company  in  the  district 
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court  of  Smith  county  and  procured  an  injunction  prohibiting 
the  removal  of  the  g^eneral  office,  machine  shops,  and  roundhouses 
of  the  said  road  from  the  cit>^  of  Tyler.    This  suit  remained  on 
the  docket  of  the  court  during^  the  time  the  second   company 
owned  and  operated  the  said  railroad.     In  the  year   1889,  in  a 
suit  instituted  in  the  Circuit  Court  of  the  United  States  against 
the  Texas  &  Arkansas  Railway  Company  of  Texas,  all  of  the 
property  of  the  said  company  was  placed  in  the  hands  of  a 
receiver,  and,  by  order  of  the  said  court,  all  of  the  property  of  the 
said  company  was  on  the  23d  day  of  October,  1890,  sold  by  the 
receiver  and  purchased  by  Louis  Fitzgerald,  purchasing^  trustee. 
On  the  12th  day  of  January,  1891,  the  St.  Louis  Southwestern 
Railway  Company  filed  its  charter  with  the  Secretary  of  State, 
and  thereafter  all  of  the  property  of  the  second  company  was 
conveyed  to  this,  the  third  company,  under  which  conveyance  it 
received  the  railroad  running^  through  the  city  of  Tyler,  the  ma- 
chine shops,  roundhouses,  and  the  eight  acres  of  land  which  had 
been  conveyed  originally  to  the  first  company,  and  the  said  third 
company  took  charge  of  and  operated  the  said  railroad,  machine 
shops,  and  roundhouses  from  the  time  of  the  conveyance  to  the 
present  time.    On  the  10th  day  of  February,  1891,  J.  A.  Edson, 
the  vice  president  and  general  manager  of  the  St.  Louis  South- 
western Railway  Company,  entered  into  a  contract  with  the  city 
of  Tyler  and  with  the  citizens  of  the  said  city,  with  Johanah 
Pabst,  and  with  W.  H.  Cousins  and  his  wife,  whereby  the  said 
Edson,  on  behalf  of  the  third  company,  verbally  agreed  that  the 
said  company  should  carry  out  and  perform  all  the  provisions  and 
stipulations  of  the  contract  of  1880,  made  with  the  first  company, 
in  consideration  of  which  the  citv  of  Tvler  and  the  citizens  of  the 
said  city  agreed  that  the  said  city  would  close  up  a  certain  street 
and  turn  die  same  over  to  the  said  railroad  company  for  its 
exclusive  use,  and  that  the  citizens  of  Tyler  would  upon  the  terms 
agreed  upon  secure  for  Jie  said  railroad  company  20  acres  of 
land  in  addition  to  the  8  acres  before  conveyed.     In  pursuance 
of  that  contract  the  city  of  Tyler  did,  within  one  year  from  the 
date  of  the  said  contract,  dismiss  the  suits  pending  against  the 
Texas  &  Arkansas  Railway  Company,  and  did  close  up  the  street 
agreed  upon,  and  surrendered  the  same  to  the  said  railroad  com- 
pany for  its  exclusive  use,  and  the  citizens  of  Tyler  did,  by 
contribution  of  funds  and  the  action  of  certain  persons  represent- 
ing them  as  trustees,  secure  the  20  acres  of  land  in  addition  to 
the  8  acres  before  conveyed,  and  did  convey  the  said  land  to  the 
said  railroad  company.    The  said  railroad  company  took  posses- 
sion of  the  said  street  and  the  20  acres  of  land,  and  continued 
to  occupy  and  use  the  same  from  that  time  to  the  institution  of 
this  suit,  and  the  said  railroad  company  did  in  accordance  with 
the  said  agreement  remove  the  general  offices  of  the  railroad 
company  and  establish  the  same  at  the  city  of  Tyler  in  accordance 
with  the  provisions  of  the  charter  of  the  said  railroad  company, 
and  has  since  maintained  the  same  at  Tyler ;  but  on  or  about  the 
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9th  day  of  April,  1902,  the  third  company  gave  notice  of  an 
intention  to  amend  its  charter  so  as  to  remove  its  g^eneral  office 
from  Tyler  to  Texarkana.  The  case  was  submitted  to  a  jury  on 
special  issues,  which  were  answered,  after  which  the  trial  judge 
filed  additional  conclusions  of  fact,  and  entered  judgment  for  the 
defendants,  which  was  affirmed  by  the  Court  of  Civil  Appeals. 

A  number  of  interesting  questions  have  been  presented  and 
ably  discussed  by  counsel  on  both  sides  which  it  will  not  be 
necessary  for  us  to  pass  upon,  as  we  are  of  opinion  that  the  rights 
of  the  parties  depend  upon  the  validity  of  the  verbal  contract 
made  between  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  and  the  plaintiffs  in  error  in  1891.  Does  that  contract 
come  within  the  terms  of  Rev.  St.  1895,  art.  2543,  subd.  5,  in 
effect  that  a  suit  cannot  be  maintained  "upon  any  agreement 
which  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,"  unless  the  same  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith  ? 

It  is  the  settled  rule  of  construction  in  England  that  a  contract 
which  by  its  terms  is  capable  of  being  performed  within  one  year 
from  the  date  of  its  making  by  one  party,  and  which  has  been 
fully  performed  by  such  party  within  the  year,  is  not  within  their 
statute  of  frauds,  which  is  in  the  same  language  as  ours.  Donel- 
Ian  V.  Read,  3  Barn.  &  Ad.  899,  23  Eng.  Com.  L.  R.  391 ;  Smith  v. 
Neal,  89  Eng.  C.  L.  R.  66;  Cherry  v.  Heming,  4  Ex.  631.  The 
English  construction  of  that  clause  of  the  statute  of  frauds, 
which  is  by  Mr.  Reid  denominated  the  "one  side  rule,"  is  fol- 
lowed by  the  courts  of  the  following  states:  Alabama,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maine,  Maryland, 
Minnesota,  Missouri,  Nebraska,  New  Hampshire,  New  Jersey, 
Rhode  Island,  South  Carolina,  Texas,  Virginia,  and  Wisconsin. 
Out  of  the  great  number  of  decisions  upon  this  question,  which 
are  to  be  found  in  the  reports  of  those  states,  we  cite  the  follow- 
ing as  pertinent  to  the  question  presented  in  this  case:  Rake's 
Adm'r  v.  Pope,  7  Ala.  161 ;  Johnson  v,  Watson,  1  Ga.  348 ;  W. 
U.  Tel.  Co.  V,  C.  &  P.  R.  R.  Co.,  86  111.  246,  29  Am.  Rep.  28 ; 
Saum  V.  Saum,  49  Iowa,  704;  Bell  v.  Hewitt's  ExVs,  24  Ind. 
280;  Berry  v.  Graddy,  58  Ky.  553;  Langan  v.  Iverson  (Minn.) 
80  N.  W.  1051;  Winters  v.  Cherry,  78  Mo.  344;  Kendall  v. 
Gameau,  55  Neb.  403,  75  N.  W.  852 ;  Robbins  v.  McKnight,  5 
N.  J.  Eq.  642,  45  Am.  Dec.  406;  Gee  v.  Hicks,  Rich.  Eq.  Cas. 
(S.  C.)  5;  Brazee  v.  Wood,  35  Tex.  342;  McDonnell  v.  Home 
Bitters  Co.,  1  White  &  W.  Civ.  Cas.  Ct.  App.  §  1159;  Westfall  v. 
Perry  (Tex.  Civ.  App.)  23  S.  W.  740;  McClellan  v.  Sanford,  26 
Wis.  595 ;  Seddon  v,  Rosenbaum,  85  Va.  933,  9  S.  E.  326,  3  L. 
R.  A.  337.  The  courts  of  Massachusetts,  Michigan,  New  York, 
Vermont,  and  West  Virginia  hold  the  contrary  rule ;  that  is,  that 
a  verbal  contract  which  is  not  capable  of  being  performed  by 
both  parties  within  one  year's  time  from  the  date  at  which  it  was 
made  is  void  under  the  statute  of  frauds. 

Donellan  v.  Read,  which  first  construed  the  statute  of  frauds  of 
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that  country,  was  decided  in  1832,  and  in  1840  the  Congress  of 
the  Republic  of  Texas  embodied  the  same  lan^ag^e  that  was 
construed  in  that  case  in  the  statute  of  frauds  enacted  by  that 
G^nj^ress,  on  the  16th  day  of  March,  1840.     So  closely  did  the 
Congress  follow  the  Engflish  statute  that  the  conclusion  is  irre- 
sistible that  the  Texas  statute  was  in  fact  copied  from  that  of 
England.    Hart.  Dig.  1451.    It  is  fair  to  presume  that  the  mem- 
bers of  the  G>ngress  which  enacted  that  law  were  advised  of  the 
construction  which  the  courts  of  England  had  placed  upon  the 
language  they  then  embodied  in  the  statute  of  frauds  of  the 
republic,  and  we  may  also  presume  that  the  legislators  used  these 
words  with  the  intent  that  they  should  receive  the  same  con- 
struction that  had  been  placed  upon  them  by  the  English  court. 
Moifett  V.  Moifett,  67  Tex.  642, 4  S.  W.  70 ;  Johnson  v.  Hanscom, 
90  Tex.  321,  38  S.  W.  761 ;  Morgan  v.  Davenport.  60  Tex.  234; 
Munson  v,  Hallowell,  26  Tex.  475.  84  Am.  Dec.  582 ;  Snoddy  i\ 
Cage,  5  Tex.   106;  Trigg  v.  Sute,  49  Tex.  645;  Brothers  r. 
Mundell,  60  Tex.  240.     In  1871  the  clause  of  our  statute  of 
frauds,  which  is  involved  in  the  examination  of  this  question, 
was  construed  by  the  Supreme  Court  of  this  state  in  conformity 
to  the  English  construction,  and  the  decision  of  our  court  was 
based  upon  Donellan  v.  Read,  and  other  English  cases.    Brazee  v. 
Wood,  supra.     In   1879  the  Revised  Statutes  of  Texas  were 
adopted  by  the  Texas  Legislature,  which  embodied  the  law  of 
1840;  no  change  whatever  being  made  in  the  terms  of  that  law. 
Article  2543,  Rev.  St.  1895.     The  Revised  Sututes  were  not 
simply  a  compilation  of  the  laws,  but  were  the  work  of  five  emi- 
nent attorneys  of  the  state  who  were  authorized  by  the  statute  to 
make  such  changes  as  might  be  necessary  and  to  report  the  same 
to  the  Legislature.    They  made  numerous  changes,  but  reported 
that  chapter  as  unchanged.     The  Legislature  adopted  it  as  re- 
ported.    In  view  of  the  fact  that  the  construction  which  the 
English  courts  placed  upon  the  English  statutes  had  been  relied 
upon  and  quoted  in  the  Texas  case  in  1871,  and  that,  under  this 
construction  of  our  own  state  court  as  well  as  that  of  the  English 
courts,  the  Legislature  used  the  same  language  in  re-enacting 
the  law  in  1879  and  in  1895,  we  are  constrained  to  give  to  the 
language  of  our  statute  the  same  meaning,  and  hold  that  the 
contract  now  under  consideration,  being  by  its  terms  capable  of 
performance  by  the  city  of  Tyler,  its  citizens,  and  others  inter- 
ested therein  within  one  year  from  the  date  it^was  made,  and  as 
said  contract  has  been  performed  by  the  said  city,  its  citizens,  and 
others  interested  with  it  within  one  year's  time,  it  is  not  em- 
braced within  the  terms  and  meaning  of  our  statute  of  frauds, 
but  is  a  valid  contract,  binding  upon  the  said  railroad  company. 
In  Munson  z\  Hallowell,  before  cited,  speaking  of  the  construc- 
tion of  another  statute,  Judge  Moore  said:    '* Whether  the  con- 
struction here  indicated  is  the  one  we  should  place  upon  the 
statute  if  it  were  a  question  of  first  impression,  unaffected  by 
previous  judicial  opinion,  is  not  now  necessary  to  be  determined. 
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Its  construction  has  been  settled  by  a  long  series  of  decisions 
reaching  back  in  England  and  America  to  the  time  of  its  enact- 
ment If  under  these  circumstances  we  are  to  give  it  a  different 
interpretation  from  that  which  it  has  heretofore  uniformly  re- 
ceived, we  think  we  should  with  much  more  propriety  be  subject 
to  the  charge  of  judicial  legislation  than  when  we  give  it  the 
construction  which  has  heretofore  almost  invariably  been  given 
to  it,  although  its  mere  letter  might  lead  to  a  different  conclu- 
sion." In  W.  M.  W.  &  N.  W.  Ry.  Co.  v.  Wood,  88  Tex.  194,  30 
S.  W.  859,  28  L.  R.  A.  526,  Judge  Denman  briefly  refers  to  the 
question  which  we  have  had  under  consideration,  and  intimates 
an  adverse  opinion  to  that  which  we  have  expressed,  but  the 
question  was  not  involved  in  that  case,  and  an  examination  of 
tiie  opinion  of  that  learned  jurist  will  show  that  he  did  not  in- 
vestigate the  question  with  his  usual  care,  for  the  reason  that  it 
was  not  necessary  to  be  decided.  We  have  found  no  decision 
of  this  court  contrary  to  the  conclusion  that  we  have  reached. 

This  brings  us  to  the  consideration  of  the  effect  that  article 
4367,  Rev.  St.  1895,  has  upon  the  rights  of  the  parties  under  the 
contract,  found  by  the  jury  to  exist  That  article  reads  as  fol- 
lows: "Every  railroad  company  chartered  by  this  state,  or 
owning  or  operating  any  line  of  railway  within  this  state,  shall 
keep  and  maintain  permanently  its  general  oflices  within  the 
state  of  Texas  at  the  place  named  in  its  charter  for  the  locating 
of  its  general  oflice ;  and  if  no  certain  place  is  named  in  its  charter 
where  its  general  offices  shall  be  located  and  maintained,  then 
said  railroad  company  shall  keep  and  maintain  its  general  offices 
at  such  place  within- this  state  where  it  shall  have  contracted  or 
agreed  or  shall  hereafter  contract  or  agree  to  locate  its  general 
office  for  a  valuable  consideration ;  and  if  said  railroad  company 
has  not  contracted  or  agreed  for  a  valuable  consideration  to  main- 
tain its  general  office  at  any  certain  place  within  this  state,  then 
such  general  offices  shall  be  located  and  maintained  at  such  place 
on  its  line  in  this  state  as  said  railroad  companies  may  designate 
to  be  on  its  line  of  railway.  And  such  railroads  shall  keep  and 
maintain  their  machine  shops  and  roundhouses,  or  either,  at  such 
place  or  places  as  they  may  have  contracted  fo  keep  them  for  a 
valuable  consideration  received;  and  if  said  general  offices  and 
shops  and  roundhouses,  or  either,  are  located  on  the  line  of  a 
railroad  in  a  county  which  has  aided  said  railroad  by  an  issue  of 
bonds  in  consideration  of  such  location  being  made,  then  said 
location  shall  not  be  changed;  and  this  shall  apply  as  well  to  a 
railroad  that  may  have  been  consolidated  with  another  as  to  those 
which  have  maintained  their  original  organization.*'  It  will  be 
observed  that  by  the  terms  of  that  article  the  general  offices  of 
every  railroad  company  owning  or  operating  a  railroad  in  this 
state  shall  be  kept  at  some  place  in  the  state :  First,  at  the  place 
named  in  its  charter;  and,  second,  if  no  place  is  named  in  the 
charter,  and  such  railroad  company  has  for  a  valuable  considera- 
tion contracted  to  locate  its  general  offices  at  a  particular  place, 
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then  such  offices  must  be  kept  and  maintained  at  such  place.    Both 
by  the  charter  and  by  the  terms  of  the  contract  the  general  offices 
of  the  St.  Louis  Southwestern  Railway  Company  of  Texas  were 
located  at  the  city  of  Tyler,  and  the  emphatic  mandatory  Ian- 
^age  of  the  statute  is  that  the  said  company  ''shall  keep  and 
maintain"  its  general  offices  at  that  place.    But  it  is  claimed  by 
the  railroad  company  that  under  authority  to  amend  its  charter 
it  may  remove  its  offices  from  the  city  of  Tyler.    However  that 
might  be  in  the  absence  of  any  contract  for  their  location  at  that 
place,  we  think  it  is  quite  evident  that  the  provisions  of  the 
article  above  quoted  are  too  definite  and  emphatic  to  allow  of 
the  construction  that  the  railroad  company  by  its  own  act  could 
thwart  the  manifest  purpose  of  the  law.     By  a  valid  agreement 
and  for  a  valuable  consideration  received  by  it,  the  St.  Louis 
Southwestern  Railway  Company  of  Texas  contracted  with  the 
plaintiffs  in  error  and  the  citizens  of  Tyler  to  locate,  keep,  and 
maintain  its  machine  shops  and  roundhouses  at  that  city.    The 
statute  provides  that  the  railroad  company  ''shall  keep   and  main- 
tain its  machine  shops  and  roundhouses  at  such  place  or  places 
as  they  may  have  contracted  to  keep  them  for  a  valuable  con- 
sideration received."     Such  explicit  language  does  not  admit  of 
construction,  nor  does  it  require  argument  to  enforce  its  mean- 
ing.   The  contract  ajid  the  law  operates  to  fix  beyond  the  control 
of  the  railroad  company  the  place  at  which  its  machine  shops 
and  roundhouses  must  be  kept  and  maintained.     But  it  is  said 
that  the  provisions  of  the  succeeding  clause  of  the  statute  by 
implication   gives   authority   to  remove   its  general   offices  and 
machine  shops  and  roundhouses  from  that  place.     That  clause 
reads  as  follows:     "And  if  said  general  offices  and  shops  and 
roundhouses,  or  either,  are  located  on  the  line  of  a  railroad  in  a 
county  which  has  aided  said  railroad  by  an  issue  of  bonds  in 
consideration  of  such  location  being  made,  then  said  location  shall 
not  be  changed."    If  the  conjunction  "or"  had  been  used  instead 
of  "and,"  the  language  would  more  clearly  express  the  meaning^ 
of  the  statute,  but  it  is  sufficiently  clear  that  the  object  of  the 
clause  last  quoted  was  to  apply  the  same  rule  to  a  different  class 
of  contracts,  and  to  make  clear  the  rights  of  the  parties  under 
such  conditions.    While  it  is  true  that  a  bond  is  a  contract,  it  is 
likewise  true  that,  in  common  parlance,  bonds  are  not  included  in 
the  term  contracts,  nor  are  they  so  treated  by  law  writers,  or  in 
the  decisions  of  the  courts ;  but  they  constitute  a  separate  and 
distinct   class   usually   designated   by   the   term   "bonds."    The 
author  of  that  law  evidently  had  in  mind  different  classes  oi 
existing  cases  which  called  for  relief  by  the  Legislature,  and  in 
the  preparation  of  the  bill  he  showed  great  care  to  so  separate 
the  different  classes  to  be  provided  for  as  to  run  no  risk  of  con- 
fusing the  subject.    It  is  quite  manifest  that  the  Legislature  in- 
tended by  the  last  clause  to  apply  the  same  rule  to  counties  that 
had  secured  location  by  the  voting  of  bonds  as  had  been  ex- 
pressed in  the  preceding  clause  in  favor  of  persons  and  towns 
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which  had  by  contract  induced  the  location  at  a  certain  place ;  the 
phrase  "shall  not  be  changed"  is  in  effect  the  same  as  "shall 
keep  and  maintain."  It  is  doubtful  if  that  class  of  cases  em- 
braced in  the  last  clause  quoted,  would  have  been  provided  for 
by  the  preceding  clause. 

The  St.  Louis  Southwestern  Railway  Company  of  Texas  con- 
tends that  the  court  should  not  undertake  to  enforce  the  specific 
performance  of  the  contract  made  in  this  case,  because  it  would 
involve  the  oversight  and  control  of  the  road  by  the  court,  for 
which  purpose  the  court  is  not  properly  equipped.  There  is  no 
difficulty  in  enforcing  the  specific  performance  of  this  contract; 
the  judgment  of  this  court  perpetuating  the  writ  of  injunction 
heretofore  issued  in  this  cause  will  have  the  effect  to  prevent  the 
removal  by  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  of  its  general  offices  and  its  machine  shops  and  round- 
houses for  its  main  line  from  the  city  of  Tyler,  and  we  apprehend 
that  no  compulsory  process  of  the  court  will  be  required  to  secure 
the  maintenance  and  operation  of  the  general  office,  machine 
shops,  and  roundhouses  as  thus  located ;  nor  will  there  be  neces- 
sity for  the  oversight  and  supervision  of  any  judicial  or  executive 
officer  of  the  state  in  the  operation  thereof.  It  is  claimed  that 
the  enforcement  of  such  contracts  as  that  sought  to  be  enforced 
in  this  case  would  be  against  the  public  policy  of  the  state.  On 
the  contrary,  to  enforce  the  statute  of  the  state,  as  will  be  done 
in  this  case,  will  be  to  enforce  the  public  policy  of  the  state  as 
declared  by  the  Legislature  in  the  enactment  of  article  4367. 
There  is  no  public  policy  nor  public  interest  to  which  courts  may 
give  precedence  over  a  valid  statute  enacted  by  the  legislative 
department. 

By  the  third  cross-assignment  of  error  the  defendants  in  error 
challenge  the  capacity  of  the  city  of  Tyler  to  maintain  this  suit 
as  trustee  for  its  citizens.  There  is  nothing  connected  with  the 
purposes  of  this  suit,  nor  with  the  aims  and  objects  of  the  con- 
tract upon  which  it  is  based,  that  are  inconsistent  with  the  duties 
and  obligations  of  the  municipal  government  of  the  city  of  Tyler. 
In  fact  the  purpose  of  making  the  contract  with  the  railroad 
company  was  to  forward  the  financial  interest  of  the  citizens  of 
Tyler,  which  is  likewise  one  of  the  principal  object3  of  municipal 
government.  The  interest  of  the  city  and  the  interest  of  its 
citizens  in  this  matter  are  entirely  harmonious,  and,  under  this 
state  of  facts,  we  think  that  it  is  well  settled  by  the  authorities 
that  a  municipal  corporation  may  be  the  depository  of  a  contract 
of  this  character  as  the  trustee  for  its  citizens.  Bell  v,  Alexander, 
22  Tex.  359,  73  Am.  Dec.  268;  Sargent  v,  Cornish,  54  N.  H. 
21 ;  Higginson  v.  Turner,  171  Mass.  591,  51  N.  E.  172 ;  Phillips  v, 
Harrow,  93  Iowa,  103,  61  N.  W.  434. 

Defendants  in  error  have  presented  a  great  number  of  cross- 
assignments  of  error  which  we  have  carefully  examined  and  find 
no  error  pointed  out  which  could  by  any  probability  have  affected 
the  finding  of  the  jury  or  the  court  upon  the  issue  on  which  we 
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have  determined  this  case ;  it  is  therefore  unnecessary  for  us  to 
discuss  those  assi^ments. 

Having  arrived  at  the  conclusion  that  the  verbal  contract  made 
by  the  St.  Louis  Southwestern  Railway  Company  of  Texas, 
through  Edson,  its  general  manager,  was  binding  upon  the  cor- 
poration, and  that  the  statute  before  quoted,  as  a  matter  of  law, 
fixed  the  rights  of  the  parties  under  the  contract,  we  deem  it  un- 
necessary to  express  an  opinion  as  to  whether  or  not  the  St 
Louis  Southwestern  Railway  Company  of  Texas,  by  purchasing, 
taking,  holding,  and  enjo)dng  the  property  and  privilqyes  which 
were  derived  through  the  contract  of  1880,  thereby  adopted  the 
same  and  became  bound  to  carry  out  its  stipulations.  This 
opinion  and  judgment  is  limited  to  the  enforcement  of  the  rights 
of  the  parties  under  the  verbal  contract  made  in  1891  and  article 
4367  of  the  Revised  Statutes.  The  special  verdict  of  the  jun- 
and  the  findings  of  the  judge  show  no  ground  upon  which  to 
enter  any  judgment  against  the  Tyler  &  Southeastern  Railway 
Company,  R.  H.  Bowron,  James  Beattie,  R.  C.  Hancock,  P.  H. 
FuUenweider,  J.  F.  Lehane,  R.  S.  Fife,  S.  J.  Douglas,  A.  B. 
Liggett,  Wm.  Moseby,  J.  W.  Hogan,  R.  D.  Cobb,  S.  W.  Graves, 
J.  S.  Berry,  M.  L.  Lyndi,  L.  P.  Bogelma,  W.  H.  Weeks,  Milton 
Brown,  O.  K.  Wheeler,  B.  F.  Yowell,  and  W.  J.  Miller.  It  is 
therefore  ordered  and  decreed  that  the  judgment  of  the  district 
court  as  to  the  parties  named  be  in  all  things  affirmed,  and  that 
they  recover  of  the  plaintiffs  in  error  all  of  their  costs  in  the 
different  courts. 

We  conclude  that  the  district  court  erred  in  rendering  judg- 
ment in  favor  of  the  St.  Louis  Southwestern  Railway  Company 
of  Texas  against  the  plaintiffs  in  error,  and  we  therefore  reverse 
the  said  judgment  as  to  said  railroad  company ;  and,  it  being  the 
duty  of  this  court  to  enter  such  judgment  upon  the  verdict  of  the 
jury  and  the  findings  of  the  judge  as  the  district  court  should 
have  entered,  it  is  hereby  adjudged  and  decreed  that  the  said  city 
of  Tyler,  for  and  on  behalf  of  its  citizens  and  the  said  Johanah 
Pabst  and  W.  H.  Cousins  and  Sue  Cousins,  his  wife,  recover 
judgment  against  the  St.  Louis  Southwestern  Railway  Company 
of  Texas ;  that  said  railroad  company  shall  keep  and  maintain  in 
the  city  of  Tyler  its  general  offices,  and  shall  keep  and  maintain 
its  machine  shops  and  roundhouses  in  said  city ;  and  it  is  ordered 
that  the  injunction  heretofore  granted  in  this  cause  by  the  judge 
of  the  district  court  be  perpetuated.  It  is  also  ordered  that  the 
plaintiffs  in  error  recover  of  the  said  railroad  company  all  costs 
by  them  expended  in  all  of  the  courts. 
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TowNSEND  et  al,  v.  Norfolk  Ry.  &  Light  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  18,  1906.    On  Rehearing 

Feb.   23,   1906.) 

[52  S.  E.  Rep.  970.] 

Naisaiice — Public  Service  Corporations — Matters  of  Private  Na- 
ture.*— A  railway  and  light  company,  though  a  public  service  cor- 
poration, stands  on  the  footing  of  an  individual  as  respects  its  power 
house,  so  that,  it  being  a  nuisance,  injurious  to  adjoining  property 
by  reason  of  the  vibration  of  the  machinery,  the  smoke  therefrom, 
and  the  escaping  electricity,  the  company  is  liable  for  the  injury;  the 
authority  conferred  on  it  by  Acts  1897-98,  pp.  495,  1020,  cc.  463,  989, 
to  construct  and  operate  plants  for  the  generation  of  electricity,  for 
its  own  use  and  for  sale,  not  being  imperative,  but  permissive,  and 
not  conferring  statutory  sanction  for  the  commission  of  a  nuisance, 
so  that  it  cannot  be  said  that  the  Legislature  contemplated  the  doing 
of  the  very  act  which  occasioned  the  injury. 

On  Rehearing. 

Appeal  and  Error — Granting  Writ — Review. — While,  on  a  petition 
for  writ  of  error,  the  Supreme  Court  must  grant  the  writ  unless  the 
decision  questioned  is  plainly  right,  it  will  not  disturb  the  decision 
and  gTStnt  an  injunction  which  the  lower  court  has  refused,  unless 
the  error  in  refusing  it  be  manifest. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Thomas  Townsend  and  others  against  the  Norfolk 
Railway  &  Lig^ht  Company.  Judgment  for  defendant.  Plaintiffs 
bring  error.    Reversed. 

Tazewell  Taylor  and  Th.  A.  Williams,  for  plaintiff  in  error. 
White,  Tunstall  &  Wilcox  and  W,  H.  V enable,  for  defendant 
in  error. 

Keith,  P.  The  plaintiffs  in  error  brought  an  action  of  trespass 
against  the  Norfolk  Railway  &  Light  Company,  and  their  declara- 
tion states:  That  they  were  seised  and  possessed,  as  joint  own- 
ers, of  a  certain  lot  of  land,  with  the  buildings  and  improvements 
thereon,  situated  on  the  west  side  of  Cumberland  street,  in  the 
city  of  Norfolk,  Va. ;  that  the  Norfolk  Railway  &  Light  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  Virginia, 
owned  a  certain  lot  in  the  city  of  Norfolk,  fronting  on  Cove 
street ;  that  the  defendant  had  erected  on  this  lot  a  power  house, 
equipped  with  large  and  heavy  machinery,  consisting  of  boilers, 
engines,  dynamos,  condensers,  and  generators,  for  the  purpose  of 
generating  electric  power,  and  as  a  part  of  its  equipment  of  said 
power  house  had  erected  in  connection  with  its  buildings  three  or 
more  metal  stacks;  that  it  was  the  duty  of  the  defendant  so  to 

*See  foot-note  appended  to  Conners  v.  Yazoo  &  M.  V.  R.  Co. 
(Miss.),  17  R.  R.  R.  455,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  Perrine 
V.  Pennsylvania  R.  Co.  (N.  J.),  17  R.  R.  R.  450,  40  Am.  &  Eng.  R. 
Cas.,  X.  S.,  450;  Atchison,  etc.,  Ry.  Co.  if.  Armstrong  (Kan.),  17 
R.  R.  R.  415,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  415;  Smith  v.  St.  Paul, 
etc.,  Ry.  Co.  (Wash.),  17  R.  R.  R.  114,  40  Am.  &  Eng.  R.  Cas.,  N.  S, 
114. 
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maintain  and  operate  its  power  house  and  plant  as  not  to  injure 
or  interfere  with  the  comfort,  use,  and  enjoyment  by  the  plaintiffs 
of  their  property,  but,  disre^rding  its  duty  in  this  behalf,  on  the 
1st  day  of  August,  1902,  and  on  divers  other  days  prior  thereto 
and  continuously  up  to  the  present  time,  the  defendant  did  so 
wrongfully  and  unjustly  operate  and  conduct  its  plant,  or  power 
house,  that  large  columns  of  smoke,  dust,  cinders,  sparks,  and 
soot  had  been  emitted  from  the  stacks  of  the  defendant,  and 
thrown,  propelled,  and  hurled  against,  upon,  and  through  the 
houses  of  the  plaintiffs  on  the  property  aforesaid,  thereby  pre- 
venting its  proper  and  useful  enjoyment  by  the  plaintiffs;  that 
their  property  had  been  made  untenable,  and  that  its  rental  and 
salable  value  had  been  depreciated ;  that  the  houses  of  the  plain- 
tiffs upon  their  property,  as  aforesaid,  had  been  and  were  being 
greatly  shaken  and  damaged,  in  such  a  manner  as  to  cause  the 
same  to  become  and  be  uncomfortable,  dangerous,  and  unin- 
habitable-; that  by  reason  of  the  premises  the  property  of  the 
plaintiffs  had  deteriorated  in  value,  both  as  income-producing 
and  as  marketable  property ;  and,  further,  that  the  defendant,  by 
allowing  the  electric  current  from  the  wires  and  conduits,  or  on 
return  circuit,  to  escape  from  its  wires,  or  returning  by  ground 
circuit,  to  run  over  and  through  the  pipes  of  metal  placed  to  carr>' 
water  and  gas  to  the  houses  of  plaintiffs,  has  caused  the  metal 
pipes,  thus  acting  as  conductors  of  electricity,  to  be  eaten  up  and 
destroyed,  and  that  although  the  defendant  has  been  often  re- 
quested by  the  plaintiffs  to  refrain  and  desist  from  the  wrongful 
and  unjust  operation  and  management  of  its  said  plant,  or  power 
house,  in  the  several  ways  hereinbefore  described,  yet  it  has  re- 
fused to  desist  from  the  said  wrongful  and  unjust  operation  and 
management  of  its  plant  as  aforesaid,  to  the  damage  of  the 
plaintiffs  $2,000. 

To  this  declaration  the  defendant  filed  a  special  plea,  in  which 
it  sets  out  that,  before  the  time  of  the  committing  of  the  alleged 
grievances  in  the  declaration  mentioned,  the  General  Assembly 
of  Virginia  had  passed  an  act  to  incorporate  the  Virginia  Elec- 
tric Company,  by  which  it  was  provided  that  it  should  have  power 
to  construct,  lease,  purchase,  or  acquire  by  consolidation  with 
any  other  company  or  companies,  and  operate  and  maintain  in 
the  city  of  Norfolk,  suitable  works,  machinery,  or  plants  for  the 
manufacture  of  electricity,  and  for  the  sale  and  distribution  of 
the  same;  that  it  should  have  power  to  sell  and  distribute  the 
same  for  public  or  private  illumination,  for  heating  and  for  power, 
and  for  any  other  purposes  which  the  same  might  be  used  for; 
that  it  should  have  power  to  do  such  acts  and  things,  and  conduct 
such  enterprises  as  might  be  convenient  in  connection  with  or 
incidental  to  the  enjo\Tnent  of  the  powers  thereinbefore  con- 
ferred, and  that  it  might,  with  the  consent  of  the  proper  author- 
ities of  the  city  of  Norfolk,  use  the  streets  and  roads  thereof  for 
laying  its  mains,  pipes,  wires,  and  erecting  its  poles ;  that  by  an 
act  of  the  Legislature,  entitled  "An  act  to  incorporate  the  Old 
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Dominion  Electrical  Development  and  Power  Company"  (Acts 
1897-98,  p.  1020,  c.  989)  it  was  provided  that  the  said  Old 
Dominion  Electrical  Development  &  Power  Company  should 
have  power  to  erect,  maintain,  and  operate  plants  in  this  state 
for  the  fi^eneration  of  electricity  and  the  supply  of  electric  current 
for  its  own  use  and  for  sale  to  persons,  natural  or  artificial,  de- 
siring:  to  use  the  same  for  heat,  lig^ht,  or  power,  or  any  and  all 
use  to  which  the  electric  current  mig^ht  then  or  at  any  time  there- 
after be  applicable,  and  might  manufacture,  use  and  sell,  dis- 
tribute and  furnish  the  same  for  said  purposes,  and  all  electrical 
supplies  of  all  kinds,  to  all  and  any  persons  and  corporations, 
upon  such  terms  as  might  be  agreed  upon  by  and  between  the 
contracting  parties;  that  by  the  7th  section  (page  1022)  of  the 
act  last  above-mentioned,  it  was  provided  that  the  board  of  di- 
rectors of  the  Old  Dominion  Electrical  Development  &  Power 
Company  should  have  the  power  to  change  the  name  of  that 
company  and  to  adopt  such  other  name  as  they  might  deem 
proper  upon  the  fulfillment  of  certain  specified  conditions ;  that  in 
pursuance  of  said  power  the  board  of  directors  changed  the  name 
of  the  Old  Dominion  Electrical  Development  &  Power  Company, 
so  that  it  became  and  was  the  Norfolk  &  Ocean  View  Railway 
Company;  that  said  last-mentioned  company,  by  virtue  of  the 
powers  granted  to  it  by  its  acts  of  incorporation,  acquired  the 
works,  property,  rights,  privileges,  and  franchises  of  the  Vir- 
ginia Electric  Company;  and  that  said  Norfolk  &  Ocean  View 
Railway  Company  thereby  became  and  was  entitled,  empowered, 
and  authorized  to  do  and  perform  any,  all  and  singular,  the  acts 
referred  to  in  the  act  of  incorporation  of  the  Virginia  Electric 
Company,  as  well  as  any,  all,  and  singular  the  acts  requisite, 
necessary,  or  proper  in  connection  with  the  powers,  privileges, 
and  rights  of  the  said  company  in  the  matter  of  carrying  on  the 
business  of  the  said  company.  The  plea  further  avers  that  on 
the  2d  day  of  November,  1899,  by  an  agreement  entitled  "Agree- 
ment of  Consolidation  of  the  Norfolk  Street  Railroad  Company 
and  the  Norfolk  &  Ocean  View  Railway  Company  under  the 
Name  of  the  Norfolk  Railway  &  Light  Company,"  the  said 
Norfolk  Railway  &  Light  Company  became  and  was  possessed, 
and  still  is  possessed,  of  any  and  all  and  singular  the  rights,  fran- 
chises, privileges,  powers,  works,  properties,  and  all  other  inter- 
ests of  any  sort  whatever  of  the  said  constituent  companies,  the 
Norfolk  Street  Railroad  Company  and  the  Norfolk  &  Ocean 
View  Railway  Company,  and  especially  and  particularly  the 
particular  powers,  privileges,  and  rights  herein  before  more 
fully  specified  as  to  the  operation  and  maintenance  of  the  plants 
of  the  said  companies;  that  under  the  said  consolidation  agree- 
ment the  defendant  became  and  was  possessed,  and  still  is  pos- 
sessed, of  the  said  plant,  power  house,  and  manufactory,  which 
is  the  same  plant,  power  house,  and  manufactory  as  are  com- 
plained of  in  the  declaration  of  the  plaintiffs;  that  not  only  has 
it  obtained  legislative  sanction  and  authority  for  the  operation 
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of  the  said  plant,  power  house,  and  manufactor\%  machiner>-,  and 
boilers,  but  that  furthermore,  at  divers  times,  the  defendant  has 
obtained  permission  and  authority  from  the  councils  of  the  city 
of  Norfolk  to  install  the  said  machinery  and  boilers  in  its  power 
house  and  manufactory ;  and  further  avers  that,  pursuant  to  the 
legislative  and  municipal  authority  had  and  obtained  as  aforesaid, 
it  has  ever  since  operated,  and  still  continues  to  operate,  its  said 
plant,  in  a  proper,  careful,  reasonable,  and  suitable  manner ;  that 
it  is  necessary  to  the  proper  carryinf^  on  of  defendant's  business 
to  operate  and  maintain  the  said  power  house,  manufacton*  and 
plant  in  the  manner  in  which  it  has  been  and  is  beings  operated; 
and  that  it  has  done  no  damage  and  occasioned  no  discomfort 
that  is  not  the  natural,  proximate,  inevitable,  and  necessan-  re- 
sult of  such  proper,  careful,  reasonable,  and  suitable  operation, 
without  this,  that  the  said  defendant  is  ^ilty  of  the  said  sup- 
posed grievances,  or  any  of  them,  in  manner  and  form  as  the 
said  plaintiffs  hath  above  thereof  complained;  and  of  this  it 
puts  itself  upon  the  country. 

The  plaintiffs  demurred  to  this  special  plea,  and  that  demurrer 
was  overruled  by  the  court.  And,  the  plaintiffs  not  withdrawing, 
nor  desiring  to  withdraw,  their  demurrer,  the  court  gave  judg- 
ment in  favor  of  the  defendant. 

Section  153,  art.  12,  of  the  G>nstitution  [Va.  Code  1904,  p. 
ccxlix],  declares  that  the  term  "public  service  corporation"  shall 
include  "all  transportation  and  transmission  companies,  all  gas, 
electric  light,  heat  and  power  companies,  and  all  persons  author- 
ized to  exercise  the  right  of  eminent  domain,  or  to  use  or  occupy 
any  street,  alley  or  public  highway,  whether  along,  over,  or 
under  the  same,  in  a  manner  not  permitted  to  the  general  pub- 
lic." 

Under  the  terms  of  this  definition  it  is  apparent  the  Norfolk 
Railway  &  Lig'ht  Company  is  to  be  deemed  a  public  service 
corporation. 

It  will  be  observed  that  the  declaration  nowhere  states  that  the 
injury  of  which  plaintiffs  complain  was  caused  by  any  negligent 
act  upon  the  part  of  the  defendant.  The  contention  of  plaintiffs 
is  that  in  the  operation  of  its  plant  the  defendant  wrongfully 
caused  smoke,  dust,  cinders,  sparks,  and  soot  from  its  chimney 
stacks  to  be  thrown  and  propelled  upon  and  through  the  houses 
of  the  plaintiffs ;  that  by  the  operation  of  its  heavy  machinery  it 
caused  the  houses  of  the  plaintiffs  to  be  greatly  shaken  and 
damaged;  and  that  by  permitting  the  electric  current  from  its 
wires  and  conduits,  or  on  return  circuit,  to  escape  from  its  wires, 
or  returning  by  the  ground  circuit,  to  run  over  and  through  the 
pipes  placed  to  carry  water  and  gas  to  the  houses  of  plaintiffs, 
the  pipes  had  been  eaten  up  and  destroyed;  and  the  useful  and 
proper  enjoyment  of  the  property  had  been  impaired,  it  had  been 
rendered  untenantable,  and  its  value  diminished. 

The  defendant  replies  that  it  has  operated,  and  continues  to 
operate  its  plant  in  a  proper,  careful,  reasonable,  and  suitable 
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manner,  in  pursuance  of  legislative  and  municipal  authority  con- 
ferred upon  it. 

The  question,  therefore,  for  us  to  consider,  is  whether  or 
not  the  court  erred  in  overruling  the  demurrer  to  this  plea. 

The  declaration  sets  forth  a  nuisance.  The  defendant  justifies 
what  it  has  done  by  pleading  legislative  authority  for  its  acts. 

A  public  service  corporation  is  to  be  considered  in  two  aspects. 
It  has  duties  which  it  owes  to  the  public,  and  which  it  must  per- 
form. It  has  other  duties  not  of  a  public  nature  which  are 
incidental  to  those  of  a  public  character,  in  the  performance  of 
which  it  stands  upon  the  footing  of  a  private  corporation.  With 
respect  to  the  duties  of  the  first  class,  it  may  be  said  that,  in  do- 
ing^ that  which  under  the  law  it  may  be  required  to  do,  it  cannot 
be  considered  as  doing  an  unlawful  act;  and  if  a  lawful  act  be 
done  without  negligence,  any  injury  which  it  occasions  is 
damnum  absque  injuria. 

This  aspect  of  the  case  was  before  this  court  in  Fisher  v. 
Seaboard  Air  Line  Railway  Co.,  102  Va.  363,  46  S.  E.  381,  where 
it  was  said  that  a  railroad  company  acting  under  authority  of 
law,  whose  road  is  constructed  and  operated  with  judgment  and 
caution,  and  without  negligence,  is  not  liable  to  an  adjacent 
landowner  for  damages  resulting  from  noises,  jarring  and  shak- 
ing^ of  buildings,  or  dust  and  smoke  incident  to  the  running  of 
trains;  for  no  action  lies  for  the  loss  or  inconvenience  resulting 
from  doing  an  authorized  act  in  an  authorized  way.  To  the 
authorities  relied  on  in  support  of  this  case  many  others  may  be 
added. 

Beseman  v.  Pennsylvania  Railroad  Co.,  13  Atl.  164,  from  the 
Supreme  Court  of  New  Jersey,  is  strikingly  in  point.  That  was  a 
suit  for  damages  done  to  the  houses  and  lands  of  plaintiff  by  the 
ranning^  of  defendant's  trains,  to  which  the  defendant  replied 
that  it  acted  under  franchises  derived  from  the  public  grant,  and 
that  it  had  built  its  road  and  run  its  trains,  carrying  merchandise 
and  freight,  near  to  the  lands  of  the  plaintiff,  doing  the  plaintiff 
no  more  damage  than  that  which  necessarily  resulted  from  the 
transaction  of  such  acts  and  business,  and  that  for  such  inci- 
dental and  unavoidable  damage  it  was  not  responsible.  The 
plaintiff  contended  that,  with  respect  to  private  property,  a  rail- 
road is  per  se  a  nuisance  whenever  it  throws  a  detriment,  such 
as  would  be  actionable  at  common  law,  on  such  property.  Upon 
this  the  court  said :  "That  this  proposition,  on  which  the  plain- 
tiff's case  rests,  is  a  most  momentous  one,  is  at  once  apparent. 
If  it  should  be  sustained,  an  illimitable  field  of  litigation  would 
be  opened.  If  a  railroad,  by  the  necessary  concomitants  of  its 
use,  is  an  actionable  nuisance  with  respect  to  the  plaintiff's 
property,  so  it  must  be  as  to  all  other  property  in  its  vicinity. 
It  is  not  only  those  who  are  greatly  damnified  by  the  illegal  act 
of  another  to  whom  the  law  gives  redress,  but  its  vindication  ex- 
tends to  every  person  who  is  damnified  at  all,  unless,  indeed,  the 
loss  sustained  be  so  small  as  to  be  unnoticeable  bv  force  of  the 
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maxim  *De  minimis  non  curat  lex/    The  noises  and  other  dis- 
turbances necessarily  attendant  on  the  operation  of  these  vast 
instruments   of   commerce   are   wide-spreading,   impairing   in  a 
sensible  degree  some  of  the  usual  conditions  upon  which  depend 
the  full  enjoyment  of  property  in  their  neighborhood ;  and  conse- 
quently, if  these  companies  are  to  be  regarded  purely  as  private 
corporations,  it  inevitably  results  that  they  must  be  responsible 
to  each  person  whose  possessions  are  thus  molested.     Such  a 
doctrine  would  make  these  companies,  touching  such  landowners, 
general  tort-feasors.     Their  tracks  run  for  miles   through  the 
cities  of  the  state,  and  every  landowner  on  each  side  of  the  track 
would  be  entitled  to  his  action ;  and  so,  in  the  less  p<^ulated  dis- 
tricts, each  proprietor  of  lands  adjacent  to  the  road  would  have 
a  similar  right,  and  thus  the  litigants  would  be  numbered  bv 
thousands.     It  is  questionable  whether  the  running  of  railroads 
would  be  practicable  if  subjected  to  such  a  responsibility.    Xor 
is  this  susceptibility  to  be  sued  on  all  sides  the  only,  or  even  the 
worst,  consequence  of  the  theory  in  question ;  for,  if  these  rights 
of  action  exist,  it  follows,  necessarily,  that  each  of  the  persons  in 
whom  they  are  vested  can  prevent  the  continuance  of  the  wron^ 
out  of  which  such  rights  of  action  arise.    If  this  plaintiff  should 
recover  two  or  three  verdicts  against  the  defendant  because  of 
the  damage  that  is  inseparable  from  the  running  of  its  trains, 
there  is  plainly  no  ground  on  which  the  chancellor  could  refuse 
to  enjoin  a  continuance  of  the  nuisance.    Nor  does  there  appear 
to  be  any  relief  from  such  a  consequence.    The  aggrieved  land- 
owner would  be  the  master  of  the  situation ;  for  tfiere  is  no  law 
by  force  of  which  the  company  could  take  his  land  in  invitum,  or 
compel  him  to  have  his  damages  assessed  once  for  all.    In  short, 
the  plaintiff's  claim  involves  the  assertion  that  he  can  put  a  stop 
to  the  business  of  the  defendant  at  the  point  in  question."    In 
concluding  his  opinion,  the  learned  judge  says:   "I  find  no  em- 
barrassment in  disposing  of  the  present  subject,  for  I  have  put 
railroads  in  the  category  of  public  agents,  and  have  regarded 
them  as  possessed  of  all  the  immunities,  in  the  particular  in  ques- 
tion, belonging  to  such  an  office." 

That  railroad  corporations — ^public  service  corporations — are 
in  many  aspects  to  be  regarded  as  quasi  public  corporations,  can 
no  longer  be  doubted.     Upon    that    theory    their    duties    are 
measured  and  their  rights  determined ;  and  tfie  control  which  the; 
state  asserts,  the  exercise  of  which  is  becoming  more  and  mort 
necessary  with  the  growth  and  development  of  our  transportation 
system,  of  which  railroads  constitute  so  essential  a  part,  rests 
upon  the  public  character  of  such  corporations.    A  railroad,  in 
the  operation  of  its  trains  in  the  transportation  of  freight  and 
passengers,  is  in  the  exercise  of  a  public  duty,  and  should  be 
permitted  to  apply  the  same  principles  of  construction  when  it 
pleads,  for  its  protection,  the  powers  conferred  upon  it  by  At 
Legislature,  as  are  urged  when  the  obligations  imposed  by  the 
same  charter  are  insisted  upon  in  the  effort  to  compel  such 
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corporations  faithfully  to  perform  the  duties  which  they  have 
assumed  with  respect  to  the  public. 

It  would  be  easy  to  multiply  authorities  along  this  line.  In- 
deed, B.  &  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  2 
Sup.  Ct.  719,  27  L.  Ed.  739,  upon  which  plaintiffs  in  error  justly 
rely  in  another  aspect  of  this  case,  uses  die  following  language : 

"Undoubtedly  a  railway  over  the  public  highways  of  the  Dis- 
trict, including  the  streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  if,  when  used  with  reasonable 
care,  it  produces  only  that  incidental  inconvenience  which  un- 
avoidably follows  the  additional  occupation  of  the  streets  by  its 
cars  with  the  noises  and  disturbances  necessarily  attending  their 
use,  no  one  can  complain  that  he  is  incommoded.  Whatever  con- 
sequential annoyance  may  necessarily  follow  from  the  running 
of  cars  on  the  road  with  reasonable  care  is  damnum  absque 
injuria.  The  private  inconvenience  in  such  case  must  be  suffered 
for  the  public  accommodation." 

We  shall  not  press  this  view  of  the  case  further,  for  counsel 
for  plaintiffs  in  error  state  in  their  brief  that  they  do  not  "seri^ 
ously  contest"  the  doctrine  enunciated  by  this  court  in  Fisher  v. 
Railway  Company,  supra. 

But  was  the  defendant  in  error  acting  in  its  public  capacity 
when  it  committed  the  grievances  complained  of?  Every  allega- 
tion in  the  declaration  is  directed  against  the  injuries  inflicted  by 
the  operation  of  the  power  house  of  the  defendant.  It  is  true 
that  an  electric  railway  cannot  be  operated  without  a  power 
house ;  it  is  true  that  an  engine  house  is  a  necessary  adjunct  to  a 
steam  railway;  but  they  are  incidents  to  the  operation  of  the 
road,  with  which  the  public  has  no  concern. 

Pollock  on  Torts,  at  page  158  of  the  second  edition  of  his 
work,  says:  "A  railway  company  is  authorized  to  acquire  land 
within  specified  limits,  and  on  any  part  of  that  land  to  erect 
workshops.  This  does  not  justify  the  company,  as  against  a. 
particular  householder,  in  building  workshops  so  situated  (though 
within  the  authorized  limits)  that  the  smoke  from  them  is  a 
nuisance  to  him  in  the  occupation  of  his  house." 

In  Re  Rhode  Island  R.  Co.  (R.  I.)  48  Atl.  592,  52  L.  R.  A. 
879,  it  is  said :  "The  common  carrier  serves  both  the  public  and 
itself.  It  has  its  public  and  private  functions.  The  public  part 
is  the  exercise  of  its  franchise  for  the  accommodation  of  the 
public ;  the  private  part  is  its  incidental  business,  with  which  the 
public  is  not  concerned,  and  which  the  company  manages  for  its 
own  interest.  The  company  carries  passengers  over  its  road 
as  a  public  duty,  but  the  generation  of  the  power  to  propel  cars 
is  the  private  business  of  the  company.  Whatever  is  necessary 
to  the  exercise  of  the  franchise  is  for  the  benefit  of  the  public, 
but  that  which  pertains  simply  to  means  of  supply  is  a  private 
business  of  the  company." 

To  the  same  effect  is  Louisville  &  Nashville  Terminal  Co.  v. 
Jacobs  (Tenn.)  72  S.  W.  957,  61  L.  R.  A.  192,  where  it  is  said: 

19  R  R  R— 41 
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*'But  over  and  beyond  this,  we  think  a  corporation,  in  selecting 
a  place  for  its  roundhouse,  acted  in  a  private  capacity,  and  is 
responsible  for  the  injurious  consequences  whidi  may  result 
from  its  use." 

In  Beseman  v.  Railroad  Co.,  supra,  the  court  said:  "'A  rail- 
road company,  in  selecting  a  place  for  repair  shops  and  engine 
house,  acted  altogether  in  its  private  capacity.  Such  location 
was  a  matter  of  indifference  to  the  public;  and  consequently 
with  respect  to  such  an  act  the  corporation  stood  on  the  footing 
of  an  individual  and  was  entitled  to  no  superior  immunities." 

In  Baltimore  &  PotcMnac  R.  Co.  v.  Fifth  Bap.  Ch.,  supra,  the 
Baptist  Church  claimed  that  its  services  were  habitually  inter- 
rupted and   disturbed  by  the  hammering  noises   made   in  the 
workshops  of  the  company,  the  rumbling  of  its  engines  passing 
in  and  out  of  them,  and  die  blowing  off  of  steam;  that  these 
noises  were  at  times  so  great  as  to  prevent  members  of  the 
congregation,  sitting  in  parts  of  the  church  farthest  from  the 
shops,  from  hearing  what  was  said ;  that  the  act  of  blowing  off 
steam  occupied  from  5  to  15  minutes,  and  frequently  compelled 
the  pastor  of  the  church  to  suspend  his  remarks.     The  main 
reliance  of  the  railroad  company  to  defeat  the  action  was  the 
authority  conferred  upon  it  by  the  act  of  Congress  of  Februar)* 
5,  1867,  to  exercise  the  same  powers,  rights,  and  privileges  in  the 
construction  of  a  road  in  the  District  of  Columbia,  the  line  of 
which  was  afterwards  designated,  which  it  could  exercise  under 
its  charter  in  the  construction  of  a  road  in  Maryland,  with  some 
exceptions  not  material  here.    By  its  charter  it  was  empowered  to 
make  and  construct  all  works  whatever  which  might  be  necessary 
and  expedient  in  order  to  the  proper  completion  and  maintenance 
of  the  road.    In  its  opinion  the  court  says :    "It  is  no  answer  to 
the  action  of  the  plaintiff  that  the  railroad  company  was  author- 
ized by  act  of  Congress  to  bring  its  track  within  the  limits  of  the 
•city  of  Washington,  and  to  construct  such  works  as  were  neces- 
sary and  expedient  for  the  completion  and  maintenance  of  its 
road,  and  that  the  engine  house  and  repair  shop  in   question 
were  thus  necessary  and  expedient;  that  they  are  skillfully  con- 
structed ;  that  the  chimneys  of  the  engine  house  are  higher  than 
required  by  the  building  regulations  of  the  city,  and  that  as  little 
smoke  and  noise  are  caused  as  the  nature  of  the  business  in  them 
will  permit.    In  the  first  place,  the  authority  of  the  company  to 
construct  such  works  as  it  might  deem  necessary  and  expedient 
for  the  completion  and  maintenance  of  its  road  did  not  authorize 
it  to  place  them  wherever  it  might  think  proper  in  the  city, 
without  reference  to  the  property  and  rights  of  others.    *    *    * 
Whatever  the  extent  of  the  authority  conferred,  it  was  accom- 
panied with  this  implied  qualification,  that  the  works  should  not 
be  so  placed  as  by  their  use  to  unreasonably  interfere  with  and 
disturb  the  peaceful   and   comfortable  enjoyment  of  others  in 
their  property.     Grants   of  privileges   or  powers   to  corporate 
bodies,  like  those  in  question,  confer  no  license  to  use  them  in 
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disre^rd  of  the  private  rif^hts  of  others,  and  with  immunity  for 
their  invasion." 

In  Ridge  v.  Railroad  Co.  (N.  J.  Ch.)  43  Atl.  276,  the  Beseman 
case,  supra,  and  Railroad  Co.  v.  Fifth  Bap.  Ch.,  supra,  are  con- 
sidered, and  the  court  says:  "In  the  latter  case  it  was  denied 
by  the  Supreme  Court  of  the  United  States  that  the  railroad  had 
been  invested  with  the  privilege  of  building  an  engine  house  or 
repair  shop  next  to  a  church  in  the  city  of  Washington*  The 
court  held  that  the  grant  of  power  did  not  authorize  the  com- 
pany to  place  such  structure  wherever  it  might  think  proper  in 
the  city  without  reference  to  the  property  or  rights  of  others. 
The  doctrine  of  that  case  was  approved  in  the  opinion  of  Bese- 
man V.  Railroad  Co.,  supra,  upon  the  ground  that  in  selecting 
the  place  for  repair  shops  the  railroad  company  acted  altogether 
in  a  private  capacity.  Such  location,  it  was  said,  was  a  matter 
of  indifference  to  the  public,  and  consequently,  with  respect  to 
such  act,  the  corporation  stood  upon  the  footing  of  an  individual, 
and  was  entitled  to  no  superior  immunities.  What  was  meant 
w^as  that  while  the  public  was  concerned  that  a  railroad  company 
should  have  all  the  appliances,  including  repair  shops,  to  make 
its  public  service  effective,  it  was  immaterial  to  the  public  where 
such  appliances  were  placed,  so  long  as  the  service  was  efficient. 
All  that  concerns  the  public  is  to  have  an  efficient  service  in  the 
way  of  transportation  of  persons  and  freight.  The  company  is 
shielded  from  responsibility  for  incidental  damages  resulting 
from  acts  which  are  necessary  to  bring  about  such  service.  In 
the  federal  decision  it  was  admitted  that  the  company,  by  virtue 
of  its  franchise,  had  the  right  to  build  repair  shops  and  engine 
houses,  but,  having  the  liberty  to  choose  different  sites  for  its 
structures,  it  was  bound  to  select  one  where  they  would  not 
inflict  an  injury  upon  the  property  of  others." 

In  Rapier  v,  London  Tramways  Company  (1893)  L.  R.  2  Ch. 
Div.  588,  the  syllabus  of  the  opinion  delivered  by  Lindley,  L.  J., 
is  as  follows:  "The  defendants  were  a  tramway  company,  who 
were  empowered  by  their  act  to  lay  down  and  construct  two  lines 
of  tramway  according  to  deposited  plans,  together  with  the 
works  and  conveniences  connected  therewith.  The  act  gave  no 
compulsory  powers  for  taking  lands,  and  made  no  special  men- 
tion of  building  stables.  The  defendants  constructed  the  lines, 
and  built  some  large  blocks  of  stables  near  the  plaintiff's  house 
for  the  horses  employed  in  drawing  the  cars.  The  plaintiff 
complained  of  the  smell  caused  by  the  stables,  and  brought  an 
action  for  an  injunction  to  restrain  the  defendants  from  using 
the  stables  so  as  to  cause  a  nuisance.  Held  (affirming  the  de- 
cision of  Kekewich,  J.)  that,  although  horses  were  necessary  for 
the  working  of  the  tramways,  the  company  were  not  justified  by 
their  statutory  powers  in  using  the  stables  so  as  to  be  a  nuisance 
to  their  neighbors,  and  that  it  was  no  sufficient  defense  to  say 
that  they  had  taken  all  reasonable  care  to  prevent  it." 

Other  aspects  of  this  case   were  discussed  before  us,  upon 
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which  we  have  not  deemed  it  necessary  to  touch;  and  without 
intimating^  any  opinion  upon  them,  except  in  so  far  as  has  been 
herein  expressed,  we  shall  content  ourselves  for  the  present  with 
saying  that  we  are  of  opinion  that  the  circuit  court  should  have 
sustained  the  demurrer  to  the  special  plea. 

On  Petition  for  Rehearing. 

In  the  opinion  delivered  by  the  court  when  the  judgment  sought 
to  be  reviewed  by  this  petition  for  rehearing  was  pronounced,  it 
is  said : 

**The  declaration  set  forth  a  nuisance.  The  defendant  justi- 
fies what  it  has  done  by  pleading  legislative  authority  for  its 
acts. 

"A  public  service  corporation  is  to  be  considered  in  two  as- 
pects. It  has  duties  which  it  owes  to  the  public,  and  which  it' 
must  perform.  It  has  other  duties  not  of  a  public  nature,  which 
are  incidental  to  those  of  a  public  character,  in  the  performance 
of  which  it  stands  upon  the  footing  of  a  private  corporation. 
With  respect  to  the  duties  of  the  first  class,  it  may  be  said  that  in 
doing  that  which  under  the  law  it  may  be  required  to  do,  it 
cannot  be  considered  as  doing  an  unlawful  act;  and  if  a  lawful 
act  be  done  without  negligence,  any  injury  which  it  occasions  is 
damnum  absque  injuria." 

This  position  is  earnestly  assailed  in  the  petition  for  a  rehearing, 
where  it  is  broadly  asserted  that  no  such  distinction  between  the 
public  and  private  functions  of  a  corporation  exists,  and  that  ail 
is  lawful  which  the  Legislature  authorizes  to  be  done,  althou^ 
the  authority  conferred  be  not  imperative  but  merely  permissive. 
It  may  be  that  in  the  distribution  of  the  duties  of  a  public  service 
corporation  into  those  of  a  public  and  those  of  a  private  nature, 
the  classification  was  inaccurate  and  unscientific,  though  it  has 
the  sanction  of  courts  of  the  highest  respectability.  By  other 
courts  the  same  conclusion  is  reached  by  a  consideration  of  the 
language  used  by  the  Legislature  in  the  act  of  incorporation,  and 
by  its  construction  determining  whether  or  not  the  lawmaking 
power  intended  to  permit  an  act  to  be  done,  or  to  require  its 
performance — to  confer  a  privilege,  or  to  impose  a  duty. 

In  the  case  of  Fisher  v.  Seaboard  Air  Line  Railway  Co.,  102 
Va.  363,  46  S.  E.  381,  the  position  of  this  court  is  well  stated  in 
the  syllabus:  "A  railroad  company,  acting  under  authority  of 
law,  whose  road  is  constructed  and  operated  with  judgment  and 
caution,  and  without  negligence,  is  not  liable  to  an  adjacent  land- 
owner for  damage  resulting  from  the  noises,  jarring  and  shaking 
of  buildings,  dust  and  smoke,  incident  to  the  running  of  trains. 
No  action  lies  for  the  loss  or  inconvenience  resulting  from  doing 
an  authorized  act  in  an  authorized  way."  This  is  to  be  under- 
stood, of  course,  in  the  light  of  the  facts  presented  in  that  record, 
where  damages  were  claimed  for  the  noises,  jarring  and  shaking 
of  buildings,  dust  and  smoke  incident  to  the  running  of  trains. 
We  were  of  opinion  that  in  the  absence  of  negligence,  no  dam- 
ages  could   be   recovered,   for   the   reason   that  the   road  was 
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obliged  to  run  its  trains,  which  could  not  be  done,  whatever  the 
degree  of  caution  exercised,  without  the  inconveniences  and 
injuries  enumerated. 

In  Makely  v.  Southern  Railway  Company*  complaint  was  made 
of  the  operation  of  trains  of  tiie  defendant  company,  and  of  a 
power  house  maintained  by  it  for  the  purpose  of  lighting  the 
various  buildings  in  its  yards.  There  was  a  bill  praying  an  in- 
junction filed  in  the  circuit  court  of  Alexandria,  which  the 
learned  judge  of  that  court  refused,  but  without  prejudice  to 
tfie  right  of  plaintiff  to  seek  her  remedy  at  law.  There  was  no 
question  made  as  to  the  solvency  of  the  railway  company  or  its 
ability  to  respond  in  any  damages  which  might.be  adjudged 
against  it.  We  concurred  with  the  judge  of  the  circuit  court 
in  the  opinion  that,  at  least  in  tiie  preliminary  stages  of  the  case, 
before  the  right  had  been  established  at  law,  it  would  be  im- 
proper to  enjoin  the  defendant  company.  And  just  here  it  may 
be  proper  to  state  that  while,  upon  a  petition  for  a  writ  of  error 
or  appeal,  this  court  is  required  to  grant  the  writ  prayed  for 
unless  the  decision  called  in  question  be  plainly  right,  we  should 
not  overrule  the  decision  of  the  lower  court,  and  grant  an  in- 
junction which  it  has  refused,  unless  the  error  in  refusing  it  be 
manifest. 

We  have  mentioned  the  Fisher  Case  and  the  Makely  Case,  not 
with  any  view  to  vindicating  our  consistency,  but  because  we 
felt  that  it  would  be  well  to  clear  up  any  doubt  that  might  exist 
as  to  the  attitude  of  this  court  with  respect  to  those  decisions. 

Coming  back  to  the  petition  for  rehearing,  we  find  the  position 
of  the  petitioner  thus  stated:  **The  application  of  this  doctrine 
of  'private  capacity*  is  wholly  inconsistent  with  the  principles 
enunciated  in  the  Fisher  Case.  We  think  that  the  fact  that  the 
doctrine  is  wholly  erroneous  can  easily  be  demonstrated  by 
stating  it  in  the  form  of  a  syllogism,  thus : 

**The  injuries  done  to  property  without  negligence  by  a  public 
service  corporation,  for  which  it  will  be  held  liable,  are  those 
done  by  it  in  its  private  capacity. 

"All  injuries  done  to  property  without  negligence  by  a  public 
service  corporation  are  done  by  it  in  its  private  capacity;  i.  e., 
by  the  means  and  methods  employed. 

"Therefore  a  public  service  corporation  is  liable  for  all  injuries 
to  property  done  by  it  without  negligence. 

**The  conclusion  is  manifestly  incorrect,  and  at  least  one  of  the 
premises  must  therefore  be  erroneous.  The  second  premise  we 
think  we  have  demonstrated  to  be  correctly  stated;  that  is,  that 
injuries  to  property  are  the  result  of  the  means  and  methods 
employed,  and  not  of  the  public  service  performed.  The  error 
lies,  therefore,  in  the  first  premise. 

"The  vice  in  this  premise,  and  the  simple  answer  to  the  various 
illustrations  which  we  have  given  above,  is  demonstrated  by 
a  statement  of  the  true  principle,  which  is  that  a  public  service 

*No  opinion. 


646       Vot  19  R  R  R— Vot  42  Am  &  Eng  R  Cas,  N  S 

Towniend  v.  Norfolk  K j.  A  Ught  Co 

corporation,  actings  without  neg:ligence,  is  not  liable  for  injuries 
which  are  the  necessary  consequence  of  the  performance  of  its 
authorized  functions.  And  we  need  go  no  further  in  search  for 
authority  for  this  position  than  the  Fisher  Case  itself,  where  the 
court,  quoting:  from  Pollock  on  Tbrts,  said :  *It  is  settled  that  no 
action  can  be  maintained  for  loss  or  inconvenience  which  is  the 
necessary  consequence  of  an  authorized  thin^  beings  done  in  an 
authorized  manner/  " 

We  must  again  advert  to  the  principle  that  all  opinions  are  to 
be  considered  in  the  ligfht  of  the  facts  to  which  they  apply,  for 
the  transition  from  an  authorized  to  an  unauthorized  act — from 
that  which  is  lawful  to  that  which  is  unlawful — ^is  oftentimes 
by  easy  and  almost  imperceptible  graduations,  so  that  in  the 
enunciation  of  a  principle  the  eye  must  always  be  kept  upon  the 
precise  facts  upon  which  it  is  to  operate. 

Almost  all  the  questions  upon  which  the  law  is  doubtful  or 
obscure  arise  at  the  vanishing  point  between  contradictory  and 
irreconcilable  principles,  and  mark  the  effort  "to  deduce  harmony 
from  the  reciprocal  struggle  of  discordant  powers."     Burke. 

Law  is  not  an  exact  science.  It  has  no  invariable  standard 
by  which  rights  may  be  measured.  It  does  not  submit  to  in- 
flexible rules  of  logic,  nor  can  it,  in  its  application  to  the  varied 
affairs  of  men,  always  clothe  itself  in  the  form  of  syllogism; 
and  while  we  might  hesitate  to  go  to  the  full  length  of  the  view 
expressed  by  the  great  moralist  we  have  just  quoted,  it  is  to  a 
large  extent  true  that  "every  human  benefit  and  enjoyment, 
every  virtue  and  every  prudent  act,  is  founded  on  compromise 
and  barter." 

We  should  not,  therefore,  have  been  disposed  to  abandon  our 
position,  even  though  it  had  failed  when  subjected  to  the  syllo- 
gistic test;  but  we  are  not  prepared  to  admit  that  the  test  has 
been  correctly  applied.  We  do  not  admit  the  truth  of  the  minor 
premise.  We  do  not  admit  that  all  injuries  done  to  property 
without  negligence  by  public  service  corporations  are  done  by 
tliem  in  their  private  capacity. 

All  injuries  done  to  property  without  negligence  by  a  public 
service  corporation  for  which  it  will  be  held  liable,  it  may  be 
perhaps  be  conceded,  are  done  by  it  in  its  private  capacity;  but 
there  are  injuries  done  by  it  in  its  public  capacity  for  which  it 
will  not  be  held  liable,  and  in  that  distinction  is  to  be  found  the 
very  gist  of  this  controversy. 

Nor  can  we  concur  in  the  answer  which  the  petitioner  suggests 
to  the  illustrations  which  it  had  given.  We  cannot  admit  that  a 
public  service  corporation,  actine  without  negligence,  is,  under 
all  circumstances,  irl-esponsible  for  injuries  which  are  the  neces- 
sary consequence  of  the  performance  of  its  authorized  functions. 
There  must  be  something  more  than  authority  to  do  the  act 
complained  of.  It  must  be  an  act  which  the  corporation  is  re- 
quired to  perform — a  duty  which  it  owes  and  which  has  been 
imposed  upon  it  by  the  legislative  act  granting  the  charter' by 
which  it  exists — or  at  least  it  must  appear  that  the  particular  act 
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complained  of  and  immunity  from  its  consequences  were  within 
the  contemplation  of  the  Legfislature.  It  is  true  that  in  Pollock 
on  Torts,  quoted  in  the  Fisher  Case,  supra,  it  is  said  that  "no 
action  can  be  maintained  for  loss  or  inconvenience  which  is  the 
necessary  consequence  of  an  authorized  thing  being  done  in  an 
authorized  manner."  But  Pollock  also  says,  in  his  second  edi- 
tion, at  page  158:  "A  railway  company  is  authorized  to  acquire 
land  within  specified  limits,  and  on  any  part  of  that  land  to  erect 
workshops.  This  does  not  justify  the  company,  as  against  a 
particular  householder,  in  building  workshops  so  situated 
(though  within  the  authorized  limits)  that  the  smoke  from  them 
is  a  nuisance  to  him  in  the  occupation  of  his  house."  The  two 
statements  by  the  same  author  are  apparently  opposed  to  each 
other,  and  yet  may  be  in  entire  harmony  as  applied  to  varying 
conditions  of  facts. 

In  Managers  of  the  Metropolitan  Asylum  District  r.  Hill 
(1880-81)  6  App.  Cas.  L.  R.  193,  the  metropolitan  poor  act, 
authorizing  the  formation  of  districts  and  district  asylums  for 
the  care  and  cure  of  sick  and  infirm  poor,  created  corporations 
for  that  purpose,  and  gave  authority  to  the  poor  law  board  to 
issue  directions  to  these  corporations,  enabled  them  to  purchase 
lands  and  erect  buildings  for  the  purposes  of  the  act,  and  made 
the  rates  of  parishes  and  unions  liable  for  the  outlay  thus  in- 
curred. But  it  does  not  by  direct  and  imperative  provisions  order 
these  things  to  be  done,  so  that  if,  in  doing  them,  a  nuisance  is 
created  to  the  injury  of  the  health  or  property  of  persons  resident 
in  the  neighborhood  of  the  place  where  the  land  is  purchased  or 
the  buildings  erected,  it  does  not  afford  to  these  acts  a  statutory 
protection.  And  therefore,  where  such  nuisance  was  found  as  a 
fact,  it  was  held  that  the  district  board  could  not  set  up  the 
statute,  nor  the  orders  of  the  poor  law  board  under  it,  as  an 
answer  to  an  action,  or  to  prevent  an  injunction  issuing  to  re- 
strain the  board  from  continuing  the  nuisance ;  and  in  continuing 
his  opinion  Lord  Blackburn  states  this  principle :  "On  those  who 
seek  to  establish  that  the  Legislature  intended  to  take  away  the 
private  rights  of  individuals,  lies  the  burden  of  showing  that  such 
an  intention  appears  by  express  words  or  necessary  implication." 
And  per  Lord  Watson  it  was  said:  "Where  the  terms  of  a 
statute  are  not  imperative,  but  permissive,  the  fair  inference  is 
that  the  Legislature  intended  that  the  discretion,  as  to  the  use  of 
the  general  powers  thereby  conferred,  should  be  exercised  in 
strict  conformity  with  private  rights." 

That  case  finely  illustrates  the  effect  of  a  statute  merely  per- 
missive in  its  terms. 

In  London,  Brighton  &  South  Coast  Ry.  Co.  v,  Truman  and 
Others,  11  App.  Cas.  L.  R.  1886,  a  railway  company  were  au- 
thorized among  other  things  to  carry  cattle,  and  to  purchase  by 
agreement,  in  addition  to  the  lands  which  they  were  empow^ered 
to  purchase  compulsorily,  any  lands,  not  exceeding  in  the  whole 
SO  acres,  in  such  places  as  should  be  deemed  eligible,  for  the 
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purpose  of  providing^  additional  stations,  yards,  and  other  con- 
veniences for  receiving,  loading,  or  keeping  any  cattle,  goods,  or 
things  conveyed  or  intended  to  be  conveyed  by  the  railway,  or 
for  making  convenient  roads  or  ways  thereto,  or  for  any  other 
purposes  connected  with  the  undertaking  which  the  company 
should  judge  requisite.  The  company  were  also  empowered  to 
sell  such  additional  lands  and  to  purchase  in  lieu  thereof  other 
lands  which  they  should  deem  more  eligible  for  the  aforesaid 
purposes,  and  so  on  from  time  to  time.  The  act  contained  no 
provision  for  compensation  in  respect  of  lands  so  purchased  by 
agreement.  Under  this  power  the  company,  some  years  after 
the  expiration  of  the  compulsory  powers,  bought  land  adjoining 
one  of  their  stations,  and  used  it  as  a  yard  or  dock  for  their 
cattle  traffic.  To  the  occupiers  of  houses  near  the  station  the 
noise  of  the  cattie  and  drovers  was  a  nuisance  which,  but  for  the 
act,  would  have  been  actionable.  There  was  no  negligence  in 
the  mode  in  which  the  company  conducted  the  business.  Held, 
that  the  purpose  for  which  the  land  was  acquired  being  expressly 
authorized  by  the  act,  and  being  incidental  and  necessary  to  the 
authorized  use  of  the  railway  for  the  cattle  traffic,  the  company 
were  authorized  to  do  what  they  did,  and  were  not  bound  to 
choose  a  site  more  convenient  to  other  persons;  and  that  the 
adjoining  occupiers  were  not  entitled  to  an  injunction  to  restrain 
the  company,  distinguishing  between  the  case  of  Metropolitan 
Asylum  District  v.  Hill,  just  cited.  Among  those  who  delivered 
opinions  in  this  case  was  Lord  Blackburn,  from  whom  we  have 
just  quoted,  who  says,  in  part:  "I  do  not  think  there  can  be  any 
doubt  that  if,  on  the  true  construction  of  a  statute,  it  appears  to 
be  the  intention  of  the  legislature  that  powers  should  be  exercised, 
the  proper  exercise  of  which  may  occasion  a  nuisance  to  the 
owners  of  neighboring  land,  and  that  this  should  be  free  from 
liability  to  an  action  for  damages,  or  an  injunction  to  prevent 
the  continued  proper  exercise  of  these  powers,  effect  must  be 
given  to  the  intention  of  the  legislature" — again  resting  the  case 
upon  a  proper  construction  of  the  act  of  incorporation.  In  this 
case  the  House  of  Lords  reversed  the  decisions  of  the  Court  of 
Appeal,  and  of  North,  J.,  which  is  to  be  found  in  2S  Ch.  Div. 
426.  It  undertakes  to  distinguish,  while  it  does  not  overrule, 
Metropolitan  Asylum  Dist.  v.  Hill,  supra,  and  seems  to  rest  upon 
the  express  terms  of  the  act  of  Parliament  under  consideration. 
It  is  at  most  merely  persuasive  authority,  and  if  it  decides  that  a 
merely  permissive  authority  from  the  Legislature  confers  com- 
plete immunity  from  acts  which  constitute  a  nuisance,  if  not 
negligently  performed,  it  would  be  irreconcilable  with  other 
English  cases  of  high  authority — indeed,  of  equal  authority  with 
itself — with  the  decisions  of  the  Supreme  Court  of  the  United 
States,  and  with  those  of  state  courts,  to  which  we  shall  present!} 
advert. 

In  Cogswell  v.  Railroad  Co.,  103  N.  Y.  10,  the  syllabus  is  as 
follows : 
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"Whether  the  Legfislature  can  authorize  a  railroad  corporation 
to  maintain  an  engine  house,  under  circumstances  which,  if 
maintained  by  an  individual,  would  by  the  common  law  consti- 
tute a  nuisance  to  private  property  without  providing  compensa- 
tion, quaere. 

**But  if  this  should  be  conceded,  nevertheless  the  statutory 
sanction  which  will  justify  an  injury  by  a  railroad  corporation 
tuy  private  property  without  making  compensation  therefor,  and 
.wiAout  the  consent  of  the  owner,  must  be  express  or  given  by 
clear  and  unquestionable  implication  from  the  powers  expressly 
conferred  so  that  it  can  fairly  be  said  that  the  Legislature  con- 
templated the  doing  of  the  very  act  which  occasioned  the 
injury;  it  may  not  be  presumed  from  a  general  grant  of  au- 
thority. 

"Where  the  terms  of  a  statute  giving  authority  to  such  a 
corporation  are  not  imperative,  but  permissive,  this  does  not 
confer  license  to  commit  a  nuisance^  although  what  is  contem- 
plated by  the  statute  cannot  be  done  without." 

In  Bohan  v.  Port  Jervis  Gaslight  Company,  122  N.  Y.  at 
page  18,  25  N.  E.  at  page  246,  9  L.  R.  A.  711,  it  is  said  that: 

"Although  the  acts  complained  of  are  inseparably  connected 
with  the  carrying  on  of  the  business  itself,  and  the  resulting 
damages  a  necessary  consequence,  if  those  acts  constitute  a 
nuisance  per  se,  it  is  not  necessary  to  show  negligence  in  order  to 
sustain  a  recovery. 

"Every  person  is  bound  to  make  a  reasonable  use  of  his  prop- 
erty, having  respect  for  his  neighbor's  right.  A  use  which 
produces  destructive  vapors  and  noxious  smells,  resulting  in 
material  injury  to  the  property  and  the  comfort  of  those  dwelling 
in  the  neighborhood,  is  not  reasonable,  and  is  a  nuisance  per  se. 

"As  a  general  rule,  corporations  authorized  by  statuce  to 
carry  on  a  business,  although  it  may  be  of  a  quasi  public  char- 
acter, are  under  the  same  obligations  to  make  a  reasonable  use 
of  their  property  and  to  respect  the  rights  of  others  as  are 
citizens. 

"While  the  Legislature  may  authorize  acts,  which  would  other- 
wise be  a  nuisance,  when  they  affect  or  relate  to  matters  in  which 
the  public  have  an  interest  or  over  which  they  have  control,  the 
statutory  authority  which  affords  immunity  for  such  acts  must 
be  express,  or  a  clear  and  unquestionable  implication  from  pow- 
ers expressly  conferred,  and  it  must  appear  that  the  Legislature 
contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury." 

This  whole  subject  is  considered  by  the  Supreme  Court  of  the 
United  States,  in  Baltimore  &  Potomac  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739,  which  was 
decided  in  1883,  and  has  met  with  general  approval.  The 
Baltimore  &  Potomac  Railroad  Company  was  authorized  by  act 
of  Congress  to  lay  its  track  within  the  limits  of  the  city  of 
Washington,  and  to  construct  other  works  necessary  and  expe- 
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dient  to  the  proper  completion  and  maintenance  of  its  road.  It 
erected  an  engine  house  and  machine  shop  on  a  parcel  of  land 
immediately  adjoining  the  church,  and  used  them  in  such  a  wax- 
as  to  disturb,  on  Sundays  and  otfier  days,  the  con^re^tion  as- 
sembled in  the  church,  to  interfere  with  reli^ous  exercises 
therein,  break  up  its  Sunday  Schools,  and  destroy  the  value  of 
the  building  as  a  place  of  public  worship.  Suit  was  broug^ht 
aj^inst  the  railroad  company  to  recover  damages,  and  among 
other  defenses  the  company  relied  upon  statutory  authorit}';  and 
its  counsel  undertook  to  maintain  that  ''no  action  will  lie  and  no 
recovery  can  be  had  for  doing  that  which  the  law  authorizes  the 
party  to  do,  and  that  cannot  be  adjudged  a  nuisance  and  be  held 
unlawful  which  the  law  declares  to  be  lawful."  Answering 
that  contention,  Mr.  Justice  Field  says: 

**The  authority  of  the  company  to  construct  such  works  as  it 
might  deem  necessary  and  expedient  for  the  completion  and 
maintenance  of  its  road,  did  not  authorize  it  to  place  them 
wherever  it  might  think  proper  in  the  city,  without  referoice  to 
the  property  and  rights  of  others.  As  well  might  it  be  contended 
that  the  act  permitted  it  to  place  them  immediately  in  front  of  the 
President's  house  or  of  the  Capitol,  or  in  the  most  densely 
populated  locality.  Indeed,  the  corporation  does  assert  a  right 
to  place  its  works  upon  property  it  may  acquire  anywhere  in  the 
city.  Whatever  the  extent  of  the  authority  conferred,  it  was 
accompanied  with  this  implied  qualification,  that  the  works  should 
not  be  so  placed  as  by  their  use  to  unreasonably  interfere  with 
and  disturb  the  peaceful  and  comfortable  enjoyment  of  others 
in  their  property.  Grants  of  privileges  or  powers  to  corporate 
bodies,  like  those  in  question,  confer  .no  license  to  use  them  in 
disregard  of  the  private  rights  of  others,  and  with  immunity  for 
their  invasion.  The  great  principle  of  the  common  law,  which 
is  equally  the  teaching  of  Christian  morality,  so  to  use  one's 
property  as  not  to  injure  others,  forbids  any  other  application 
or  use  of  the  rights  and  powers  conferred. 

"Undoubtedly,  a  railway  over  the  public  highways  of  the 
District,  including  the  streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  if,  when  used  with  reasonable 
care,  it  produces  only  that  incidental  inconvenience  which  un- 
avoidably follows  the  additional  occupation  of  the  streets  by  its 
cars  with  the  noises  and  disturbances  necessarily  attending  their 
use,  no  one  can  complain  that  he  is  incommoded.  Whatever 
consequential  annoyance  may  necessarily  follow  from  the  run- 
ning of  cars  on  the  road  with  reasonable  care  is  damnum  absque 
injuria.  The  private  inconvenience  in  such  case  must  be  suffered 
for  the  public  accommodation." 

It  is  said  in  the  petition  that  the  latter  part  of  this  quotation 
is  a  dictum.  We  hardly  think  so ;  but  even  if  it  were,  it  is  the 
dictum  of  a  judge  whose  great  ability  entitles  his  every  utter- 
ance to  the  highest  respect,  and  is  sanctioned  by  the  concurrence 
of  the  entire  court.     We  may  safely  consider  that  opinion  as 
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expressing  the  fixed  views  of  the  Supreme  Court  of  the  United 
States  upon  the  questions  discussed. 

The  legislative  authority  relied  upon  in  this  case — Acts 
1897-98,  pp.  49S,  1020,  cc.  463,  989,  respectively— is  as  follows : 

At  section  2,  p.  496,  occurs  the  following  language:  **The 
said  company  shall  have  power  to  construct,  lease,  purchase  or 
acquire  by  consolidation  with  any  other  company  or  companies^ 
and  operate  and  maintain  in  the  city  of  Norfolk,  or  both,  and  in 
any  other  city,  town  or  village  in  the  said  county,  suitable  works, 
machinery  and  plants  for  the  manufacture  of  electricity,  and  for 
the  sale  and  distribution  of  the  same ;  and  it  shall  have  power  to 
sell  and  distribute  the  same  for  public  and  private  illumination, 
for  heating,  for  power  and  for  any  other  purposes  which  the 
same  may  be  used  for,  and  it  shall  have  power  to  do  such  acts 
and  things,  and  conduct  such  enterprises  as  are  convenient  in 
connection  with  or  incidental  to  the  enjoyment  of  the  powers 
hereinabove  conferred,  and  may,  with  the  consent  of  the  proper 
authorities  of  the  city  of  Norfolk,  and  of  such  other  city  or 
county  as  are  named  above,  use  the  streets  and  roads  thereof 
for  laying  its  mains,  pipes  and  wires  and  erecting  its  poles.'' 

And  at  section  3,  p.  1020,  it  is  declared  that:  "The  said 
company  is  authorized  to  promote,  establish  and  maintain  the 
business  of  a  general  railway  and  electrical  company.  To  erect, 
maintain  and  operate  plants  in  this  state  for  the  generation  of 
electricity  and  the  supply  of  electric  current  for  its  own  use  and 
for  sale  to  persons,  natural  or  artificial,"  etc. 

In  these  quotations  is  found  the  sole  authority  of  the  defend- 
ant to  permit  or  to  require,  to  excuse  or  to  justify  it  in  the 
performance  of  the  acts  complained  of  in  this  suit.  The  case  is, 
therefore,  plainly  to  be  classed  with  B.  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  and  other  cases  which  we  have  cited,  in  which 
the  effect  of  the  legislative  authority  has  been  discussed.  It  will 
be  seen  that  the  language  is  not  imperative,  but  permissive,  and 
that  it  does  not  confer  statutory  sanction  for  the  commission 
of  a  nuisance  in  any  way  whatever,  and  most  assuredly  cannot 
be  said  to  confer  it  in  express  terms,  "or  by  clear  and  unques- 
tionable implication  from  the  powers  given,"  so  that  it  cannot 
be  fairly  said  that  "the  Legislature  contemplated  the  doing  of  the 
ver\'  act  which  occasioned  the  injury,"  and  immunity  is  not  to 
be  presumed  from  a  general  grant  of  authority. 

But  it  is  said  that  the  decision  in  this  case,  if  permitted  to 
stand,  will  "practically  debar  the  use  of  many  of  the  most  im- 
portant and  developing  features  of  our  modern  growth." 

It  would  be  a  source  of  regret  if,  in  the  administration  of 
justice  by  the  establishment  and  enforcement  of  sound  princi- 
ples, the  prosperity  of  our  people  should  be  hindered  or  checked, 
but  it  would  be  not  only  a  source  of  regret,  but  of  reproach,  if 
material  prosperity  were  stimulated  and  encouraged  by  a  re- 
fusal to  give  to  every  citizen  a  remedy  for  wrongs  he  may 
sustain,  even  though  inflicted  by  forces  which  constitute  factors 
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in  our  material  development  and  ^owth.  Courts  have  no  poli- 
cies, and  cannot  permit  consequences  to  influence  their  judg- 
ments further  than  to  serve  as  warnings  and  incentives  to 
thorough  investigation  and  careful  consideration  of  the  causes 
submitted  to  them.  Those  duties  being  faithfully  performed, 
courts  may  await  the  result  with  patience,  if  not  always  with 
confidence,  and  say,  with  the  great  Lord  Mansfield,  "Fiat  justi- 
tia,  ruat  coelum." 
The  petition  to  rehear  is  denied. 


North  Carolina  Corp.  Commission  v.  Seaboard  Air  Lixb 

Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Dec.  12,  1905.) 

[52  S.  £.  Rep.  941.] 

Railroads — Regulation — Establishment  of  Side  Track. — Where  the 
action  of  the  corporation  commission  in  requiring  a  railroad  com- 
pany to  install  a  private  switch  has  been  affirmed  by  the  circuit  coort 
on  a  jury  finding  that  the  requirement  was  reasonable,  the  fact  that 
the  switch  would  increase  the  danger  of  operating  the  road  is  no 
cause  for  reversing  the  judgment  of  the  circuit  court. 

Same — Reasonableness  of  Order — Evidence. — On  an  issue  as  to  the 
reasonableness  of  an  order  of  the  corporation  commission  requiring 
a  railroad  to  establish  a  private  switch,  evidence  that  the  railroad 
had  previously  maintained  a  switch  at  the  same  place  without  incon- 
venience or  accident  was  admissible. 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  County ;  Justice,  Judge. 

Proceeding  by  the  state,  on  relation  of  the  North  Carolina 
Corporation  Commission,  on  petition  of  the  Round  Pine  Lumber 
Company,  against  the  Seaboard  Air  Line  Railway  Company. 
From  a  judgment  affirming  the  action  of  the  commission,  the 
railway  company  appeals.    Affirmed. 

T.  B.  Womack  and  Pou  &  Fuller,  for  appellant. 
//.  £.  Norris  and  Seawell  &  Mclver,  for  appellee. 

Clark,  C.  J.  The  corporation  commission  act  (Laws  1899, 
p.  292,  c.  164,  §  2,)  enumerates  in  26  subheads  the  powers  con- 
ferred upon  the  corporation  commission.  Among  these,  sub- 
section IS  authorizes  the  commission  "to  require  the  construction 
of  side  tracks  by  any  railroad  company  to  industries  already 
established  or  to  be  established :  Provided,  it  is  shown  that  the 
proportion  of  such  revenue  accruing  to  such  side  track  is  suffi- 
cient within  five  years  to  pay  the  expenses  of  its  construction"— 
and  further  restricting  the  power  by  forbidding  the  commission 
to  require  the  construction  of  any  side  track  more  than  500 
feet.  The  power  of  the  General  Assembly  to  establish  a  com- 
mission to  supervise  and  regulate  the  rates  and  operations  of 
quasi  public  corporations  exercising  public  franchises  has  been 
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too  often  decided  in  the  state  and  federal  Supreme  Courts  to  be 
a^in  discussed.  The  matter  has  been  discussed,  with  the  cita- 
tion of  authorities.  R.  R.  Connection  Case,  137  N.  C.  14,  49 
S.  E.  191  et  seq. ;  Corporation  Commission  v.  Railroad  (Rate 
Case)  127  N.  C.  283,  37  S.  E.  266;  Express  Co.  v.  Railroad, 
111  N.  C.  463,  16  S.  E.  393;  and  in  many  others,  among  them, 
Corporation  Commission  v.  Railroad  ("Track  Scales  Case") 
51  S.  E.  793,  at  this  term. 

As  to  this  special  matter,  which  arises  under  subhead  15, 
authorizing  the  commission  to  require  the  establishment  of  side 
tracks  for  the  use  of  industrial  plants,  there  is,  in  view  of  the 
^reat  industrial  development  of  the  state,  scarcely  any  power 
granted  to  the  commission  that  is  of  greater  importance.  Owing 
to  the  exigencies  of  their  business,  as  well  as  the  greater  cost  of 
land  immediately  at  railroad  stations  and  in  towns,  many  fac- 
tories, and  especially  most  lumber  plants,  are  situated  at  some 
distance  from  any  passenger  and  freight  station,  though  usually 
on  the  line  of  the  same  railroad.  To  require  their  products, 
which  are  usually  shipped  in  car  load  lots,  to  be  hauled  to  a 
distant  station,  often  over  bad  roads,  when  the  trains  perhaps 
pass  within  a  few  yards  of  the  plant,  would  eqtail  a  great  and 
useless  expense,  to  the  great  discouragement  of  such  enterprises 
in  our  riiidst.  To  avoid  this  the  railroads,  whenever  the  receipts 
in  their  judgment  would  justify  it,  have  for  years  been  putting 
in  such  sidings,  upon  which  empty  cars  would  be  placed  when 
called  for,  and,  when  loaded,  would  be  taken  away  by  some 
passing  train.  Such  sidings  are  not  passenger  or  freight  sta- 
tions named  in  subsections  12,  13,  13a,  and  14,  and  have  not 
(except  possibly  in  rare  instances)  any  agent.  Prior  to  the 
enactment  of  this  provision  of  the  statute  the  establishment  of 
such  sidings  rested  in  the  arbitrary  will  of  the  common  carrier, 
who  could  also  discontinue  such  sidings  at  will.  Such  powers, 
i^  will  be  seen  at  once,  placed  the  industrial  development  of  the 
state  at  the  mercy  of  the  railroad  management,  which  could  mar 
the  prosperity  qi  any  plant  along  its  line  by  refusing  a  siding,  or 
arbitrarily  discontinuing  it  if  established.  This  power  could  be 
used  for  both  political  and  pecuniary  advantage.  Whether  it 
was  ever  so  used  or  not  the  General  Assembly,  while  not  pro- 
hibiting the  carrier  from  continuing  to  establish  such  sidings 
at  its  pleasure,  deemed  it  wise  to  take  the  power  of  refusing  to 
grant  or  continue  such  sidings  out  of  the  arbitrary  will  of  the 
common  carrier  by  authorizing  the  corporation  commission  to 
require  the  establishment  of  such  sidings  in  proper  cases.  It 
did  not,  however,  substitute  the  arbitrary  power  of  the  commis- 
sion for  the  arbitrary  power  of  the  carrier,  but  it  gave  the  former 
authority  to  require  such  sidings  only  when  the  "revenue  ac- 
cruing from  such  side  track  is  sufficient  within  five  years  to  pay 
the  expense  of  its  construction,"  and  subject  also  to  a  review  of 
the  reasonableness  of  such  order  on  appeal  to  the  superior  court, 
and  by  further  review  as  to  the  rulings  on  the  law  to  this  court. 
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By  a  subsequent  act  (Laws  1903,  p.  788,  c.  444,  amended  by 
chapter  693,  p.  1073,  of  the  same  year)  a  penalt>'  is  imposed 
for  refusing  to  receive  loaded  cars  at  such  side  tracks  as  well  as 
at'  refi;ular  depots  or  stations,  showing  that  the  Legislature  was 
advertent  to  the  distinction  and  difference  between  such  siding 
and  "regfular  stations." 

In  the  present  case,  the  corporation  commission,  upon  petition 
of  the  Round  Pine  Lumber  Company,  ordered  the  establidiment 
of  such  siding,  sufficient  to  hold  four  cars,  on  the  line  of  defend- 
ant road,  at  the  twenty-fourth  milepost  from  Raleigh,  and  about 
\%  miles  north  of  Merry  Oaks  Station.    The  lumber  company 
agreed  to  prepare  the  grade  for  said  siding,  and  to  furnish  the 
cross-ties  for  the  same,  and  to  have  the  switch  lamp  for  said 
siding  lighted  every  night  while  it  should  be  in  existence.    The 
corporation   commission    found   that   approximately   30,000,000 
feet  of  lumber  would  be  shipped  by  the  lumber  company  from 
said  siding  in  two  years,  yielding  a  revenue  of  not  less  than 
$6,000  to  the  defendant,  and  that  the  cost  to  the  defendant  of 
constructing  the  siding,  the  grading  being  done  and  cross-ties 
furnished  by  the  lumber  company  (as  offered),  would  be  about 
$200.  and  ordered  that,  upon  the  petitioner  doing  the  grading 
and   furnishing  the  cross-ties,   the   defendant   construct,  on  or 
before  23d  August,  1905,  a  spur  siding,  as  prayed,  to  hold  four 
cars.    An  appeal  to  the  superior  court  was  taken  upon  the  ground 
that   the   order   was   unjust   and   unreasonable;   that  it  would 
entail   considerable  and  unnecessary   cost  upon   the   defendant, 
which  would  be  taking  its  property  for  private  purposes  without 
compensation;  that  the  commission  had  no  right  to  make  the 
order ;  that  the  petitioner's  mill  was  800  yards  from  the  defend- 
ant's track,  and  hence  the  petitioner  could  not  use  the  siding 
without  hauling  that  distance  or  constructing  a  tramroad:  and, 
lastly,  that  putting  in  the  siding  would  increase  the  hazard  in 
operating  the  defendant's  road.     Upon  appeal  in  the  superior 
court  three  issues  only  were  submitted,  and  without  exception: 
(1)  Was  it  reasonable  that  the  defendant  be  required  to  con- 
struct the  spur  siding  for  the  convenience  of  the  petitioner  as 
prayed  for?    (2)  Is  the  spur  siding  a  necessary  convenience  for 
the  use  of  the  petitioner  in  the  shipment  of  freight  from  its 
sawmill?     (3)  Will  the  revenue  accruing  to  the  defendant  from 
such  spur  or  side  track  from  the  shipment  of  freight,  within  five 
years,  be  sufficient  to  pay  the  expenses  of  its  construction?    The 
jury  responded,  *'Yes"  to  each  of  these  issues,  and  judgment  was 
entered  reaffirming  the  order  made  by  the  corporation  commis- 
sion, but  extending  the  time  for  its  execution  till  3d  November, 
1905. 

Upon  appeal  to  this  court  the  defendant  frankly  admits  in  its 
brief  that  "the  order  appealed  from  does  not  lessen  the  revenues 
of  the  road,  but  distinctly  tends  to  increase  the  same."  and  rests 
its  case  almost  entirely  upon  the  allegation  that  putting  in  the 
side  track  would  increase  the  hazard  of  operating  its  road  by 
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reason  of  the  additional  switch  required.  But  this  point,  if  it 
could  be  made  one  of  law,  is  not  raised  by  the  tender  and  refusal 
of  an  issue  as  to  such  allegfed  fact,  nor  was  it  presented,  as 
might  probably  have  been  done,  by  an  appropriate  prayer  upon 
the  first  issue.  It  was  presented  as  an  issue  of  fact  by  the  argu- 
ment and  evidence,  on  the  first  issue,  to  the  jury  on  the  trial, 
and  the  finding  upon  the  issue  was  adverse  to  the  contention  of 
the  defendant.  There  was  neither  any  prayer  for  instruction 
refused,  nor  any  exception  to  the  charge.  If  it  is  competent  for 
us  to  take  judicial  notice  of  such  matters,  we  should  say  that, 
while  there  is  some  danger  that  this  switch  may  be  misplaced, 
there  is  also  risk  as  to  any  other  switch  on  the  line  of  the  de- 
fendant's road,  just  as  there  is  danger  that  any  rail,  if  not 
miewed,  may  become  worn,  or  any  cross-tie,  if  not  removed 
in  time,  may  become  rotten,  and  cause  derailments;  but  these 
are  risks  necessarily  incident  to  the  defendant's  business,  and  to 
be  guarded  against  by  its  diligence,  and  certainly  the  supposed 
danger  from  adding  one  switch  to  the  great  number  now  on  the 
defendant's  line  is  not  a  sufficient  cause,  as  a  matter  of  law,  to 
reverse  the  judge's  order  made  upon  the  responses  to  the  issues 
submitted  to  the  jury,  without  'exception  from  the  defendant, 
and  without  a  prayer  for  instruction  upon  this  aspect  of  the 
case.  There  was,  as  already  stated,  no  exception  to  the  charge, 
and  the  only  exception  to  the  evidence  is  that  the  plaintiff  was 
permitted  to  show  that  a  few  years  ago  the  defendant's  road 
maintained  a  spur  or  side  track  at  this  same  spot  for  two  years 
without  inconvenience  or  accident.  This  was  competent,  cer- 
tainly, to  show  the  practicability  of  a  side  track  being  established 
at  that  point,  and  requires  no  serious  consideration.  Indeed,  the 
argument  in  this  court  was  chiefly  upon  the  evidence  whether 
it  showed  the  order  of  the  commission  to  be  a  reasonable  one, 
which  was  properly  a  matter  for  consideration  by  the  jury,  and 
which  has  been  passed  upon  by  them  under  instruction  from  the 
court  with  which  the  defendant  was  satisfied,  as  it  filed  no 
exceptions  thereto.  There  was  evidence,  too,  that  the  facilities 
offered  the  petitioner  at  Merry  Oaks  were  entirely  inadequate 
for  the  accommodation  of  its  shipments,  aside  from  the  evidence 
that  it  would  add  $5  to  $8  to  the  cost  per  car  load  if  the  peti- 
tioner were  required  to  ship  from  that  point,  and  that  it  would 
be  impossible  to  haul  from  the  sawmill  to  Merry  Oaks  in  the 
winter  at  all. 

We  affirm  the  judgment  of  the  superior  court,  and,  as  the 
date  of  its  execution  (3d  November,  1905)  has  now  passed,  final 
judgment  will  be  entered  here,  directing  the  execution  of  the 
work  in  the  same  terms  as  prescribed  by  the  judgment  of  the 
superior  court,  on  or  before  ISth  February,  1906.  This  course 
Avas  pursued  in  the  Railroad  Connection  Case,  137  N.  C,  and 
in  other  cases  therein  quoted  on  page  21,  49  S.  E.  199. 

Affirmed. 

Brown,  J.,  dissents. 
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Yazoo  &  M.  V.  R.  Co.  v,  Sanders. 

(Supreme  Court  of  Mississippi,  March  12,  1906.) 

[40  So.   Rep.   163.] 

Nuisance — Action  for  Damages.'^ — Where  a  locomotive  of  defend- 
ant killed  animals  and  knocked  them  into  a  ditch  near  plaintiffs 
house,  and  it  refused  to  remove  them,  on  request  therefor  by  plaintiff, 
though  the  odor  from  the  decaying  carcasses  was  extremely  offensive 
in  the  house,  punitive  damages  may  be  awarded. 

Appeal  from  Circuit  Court,  Quitman  County;  Sam  C.  Cook, 
Judge. 

Action  by  Ophelia  Sanders  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Action  of  nuisance  brought  by  Mrs.  Ophelia  Sanders  against 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  for  damages 
caused  by  the  action  of  the  servants  of  the  defendant  railroad 
company  in  refusing  to  remove  the  carcasses  of  animals  killed 
by  the  locomotive.  The  plaintiff  alleged  that  the  animals  which 
had  been  knocked  by  the  locomotive  into  a  ditch  near  her  house 
were  not  removed  by  the  servants  of  the  railroad,  though  she 
made  a  request  of  them  so  to  do  and  offered  to  pay  part  of  the 
expense  of  such  removal.  She  further  alleges  that  the  odor 
from  the  decaying  carcasses  was  so  offensive  as  to  be  ven- 
annoying  to  her  and  to  make  life  in  her  house  almost  unbearable. 
The  defense  of  the  railroad  company  was  that,  since  it  was 
without  the  corporation  limits,  they  were  not  obliged  to  remove 
the  carcasses;  that  they  were  unable  to  obtain  hands  to  have 
them  removed;  and  that  they  buried  them  in  the  ditch  where 
they  lay  by  covering  them  with  dirt.  On  the  trial  the  court 
submitted  the  question  of  compensatory  damages  and  also  of 
punitory  damages,  and  the  trial  resulted  in  a  verdict  for  the 
plaintiff,  and  defendant  appeals. 

Mayes  &  Longstreet,  for  appellant. 

M,  E,  Denton  and  /.  W.  Mack,  for  appellee. 

Truly,  J.  The  railroad  company  should  take  heart  of  grace 
at  the  smallness  of  the  verdict  in  this  case,  instead  of  complain- 
ing that  punitive  damages  were  awarded.  If  the  story  of  the 
appellee  be  true,  and  it  was  not  only  accepted  by  the  jury,  but 
its  truth  forces  itself  upon  each  individual  member  of  the  court, 
a  more  flagrant,  unwarranted,  and  oppressive  violation  of  the 
trampling  upon  the  rights  of  the  public  was  never  presented  to 
an  appellate  court.     To  willfully  commit  a  trespass  upon  the 

♦For  the  authorities  in  this  series  on  the  question,  when  punitive 
or  exemplary  damages  are,  and  are  not,  recoverable,  see  foot-note 
appended  to  Chicago  Union  Traction  Co.  v.  Lauth  (111.),  17  R.  R. 
R.  606,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  606. 
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rights  of  an  individual  is  of  itself  sufficient  to  permit  the  award- 
ing;  of  punitive  damages,  though  committed  upon  but  one  single 
occasion.  What,  then,  must  be  said  of  a  case  where  for  each 
minute  of  the  time,  by  day  and  by  night,  from  day  to  day,  there 
was  a  continued  violation  of  the  rights  of  the  appellee  by  the 
commission  of  an  act  which  rendered  the  enjoyment,  and  practi- 
cally the  habitation,  of  her  home  impossible.  Under  the  facts  of 
this  record,  not  even  the  limit  of  the  amount  claimed  in  the  dec- 
laration would  have  induced  us  to  have  interfered  with  the 
amotmt  of  the  verdict.  There  was  no  error  of  law. 
Affirmed. 


Chicago,  Burlington,  &  Quincy  Railway  Company,  Plff.  in 
Err.,  V.  People  of  the  State  of  Illinois  ex  rel,  I.  O. 
Grimwood,  F.  L.  O'Brien,  and  Joseph  Eccles,  as  Commis- 
sioners of  Drainage  District  No.  One  of  the  Town  of  Bris- 
tol, Kendall  County,  Illinois. 

(Argued  December  14,  1905.    Decided  March  5,  1906.) 

[26  Sup.  Ct.  Rep.  341.] 

Error  to  State  Court — Federal  Question — Decision  on  Non-Federal 
Ground. — A  state  court  cannot,  by  resting  its  judgment  upon  some 
ground  of  local  or  general  law,  defeat  the  appellate  jurisdiction  of 
file  Supreme  Court  of  the  United  States,  if  a  Federal  right  or  im- 
munity was  specially  set  up  or  claimed  which,  if  recognized  and 
enforced,  would  require  a  different  judgment. 

Constitutional  Law — Police  Power.* — The  police  power  of  a  state 
embraces  regulations  designed  to  promote  the  public  convenience  or 
the  general  prosperity  as  well  as  those  designed  to  promote  the 
public  health,  the  public  morals,  or  the  public  safety. 

Constitutional  Law — Due  Process  of  Law — ^Taking  Private  Prop- 
erty for  Public  Use.* — The  imposition  upon  a  railway  company  of 
the  entire  cost  of  removing  and  rebuilding  a  railway  bridge  and  culvert 
made  necessary  by  the  proposed  widening  and  deepening  of  the  chan- 
nel of  a  creek  by  drainage  commissioners  acting  under  the  authority 
of  the  Illinois  farm  drainage  act  of  July  1,  1885,  does  not  amount  to 
a  taking  of  private  property  for  public  use,  which  requires  compensa- 
tion in  order  to  afford  the  due  process  of  law  guaranteed  by  the 
Federal  Constitution. 

Constitutional  Law — Equal  Protection  of  the  Laws.* — The  equal 
protection  of  the  laws  guaranteed  by  the  Federal  Constitution  is  not 
denied  to  a  railway  company  by  requiring  it  to  stand  the  entire  ex- 
pense of  removing  and  rebuilding  its  bridge  and  culvert,  made  neces- 
sary by  the  proposed  widening  and  deepening  of  the  channel  of  a 
creek  by  drainage  commissioners  acting  under  the  authority  of  the 
Illinois  farm  drainage  act  of  July  1,  1885,  to  effect  the  drainage  of 
low  lands. 

Constitutional  Law — Due  Process  of  Law — Taking  Private  Prop- 
erty for  Public  Use.* — The  expense  of  removing  the  soil  attendant 

♦For  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of. a  state  over  railroad  companies,  see  foot-notes  appended  to 
Railroad  Com'rs  v,  Atlantic  C.  L.  R.  Co.  (S.  Car.),  17  R.  R.  R.  505, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  505;  foot-notes  appended  to  Sluder  v. 
St.  Louis  Transit  Co.  (Mo.),  16  R.  R.  R.  293,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  293. 

19  R  R  R— 42 
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upon  the  widening  and  deepening  of  the  channel  of  a  creek  across  a 
railroad  right  of  way  by  draina^j^e  commissioners  acting  under  the 
authority  of  the  Illinois  farm  dramage  act  of  July  1,  1885,  cannot  be 
imposed  upon  the  railway  company  without  denying  it  the  due 
process  of  law  guaranteed  by  the  Federal  Constitution,  which  re- 
quires that  compensation  be  made  when  private  property  is  taken 
for  public  use. 

In  error  to  the  Supreme  Court  of  the  State  of  Illinois  to  re- 
view a  judgement  affirming  a  judgment  of  the  Circuit  Court  of 
Kendall  County,  in  that  state,  awarding  mandamus  in  proceed- 
ings presenting  the  question  as  to  the  right  to  impose  upon  a 
railway  company  the  expense  attendant  upon  the  removal  and 
rebuilding  of  a. bridge  and  culvert,  made  necessary  by  the  widen- 
ing and  deepening  of  the  channel  of  a  creek  to  subserve  the 
drainage  of  low  lands.  Affirmed,  subject  to  the  qualification 
that  the  expense  attendant  merely  upon  the  removal  of  the  soil 
cannot  be  cast  upon  the  company. 

See  same  case  below,  212  111.  103,  72  N.  E.  219. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  J,  Hopkins,  Robert  Bruce  Scott,  and  Chester  M . 
Dawes,  for  plaintiff  in  error. 

Messrs.  John  K.  Newhall  and  John  M.  Raymond,  for  defend- 
ants in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court : 

This  is  a  contest  between  certain  drainage  commissioners  in 
Illinois  and  the  Chicago,  Burlington,  &  Quincy  Railway  Com- 
pany, as  to  the  validity  of  a  demand  made  by  the  former  that  the 
latter  should  remove  the  bridge  and  culvert  now  maintained  by 
it  over  Rob  Roy  creek,  in  Kendall  county,  Illinois,  and,  if  it  con- 
tinues to  maintain  a  bridge  and  culvert  at  the  same  point,  that  one 
be  substituted  that  will  meet  the  requirements  of  a  certain  plan 
ot  drainage  adopted  by  those  commissioners.  Let  us  see  in  what 
-way  the  dispute  arises. 

This  suit  or  proceeding  is  based  in  part  on  what  is  known  as 
the  farm  drainage  act  of  Illinois,  in  force  July  1st,  1885,  en- 
titled, **An  Act  Provided  for  Drainage  for  Agricultural  and 
Sanitary  Purposes,  etc."  Hurd's  Rev.  Stat.  (111.)  1901,  p.  712. 
By  that  act  the  commissioners  of  highways  in  each  town,  in  the 
several  counties  under  township  organization,  are  constituted 
drainage  commissioners  for  all  drainage  districts  in  their  re- 
spective towns,  with  power  as  a  body  politic  to  sue  and  be  sued, 
contract  and  be  contracted  with.  §  1.  Owners  of  lands  are 
authorized  to  "drain  the  same  in  the  general  course  of  natural 
drainage,  by  constructing  open  or  covered  drains,  discharging 
the  same  into  any  natural  water  course,  or  into  any  natural  de- 
pression, whereby  the  water  will  be  carried  into  some  natural 
water  course,  or  into  some  drain  on  the  public  highway,  with 
the  consent  of  the  commissioners  thereto ;  and  when  such  drain- 
age is  wholly  upon  the  owner's  land,  he  shall  not  be  liable  in  dam- 
ages therefor  to  any  person  or  persons  or  corporation."    §  4. 
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The  act  also  provided:  "When  the  case  involves  a  system  of 
combined  drainage  in  one  town,  and  it  is  proposed  that  the 
cost  shall  be  borne  proportionately  by  the  several  parties  bene- 
fited, a  petition  addressed  to  the  drainage  commissioners  shall 
be  presented  to  the  town  clerk,  signed  by  a  majority  in  number 
of  the  adult  owners  of  land  lying  in  a  proposed  district,  and 
they  shall  be  the  owners  in  the  aggregate  of  more  than  one 
third  of  the  lands  lying  in  the  proposed  district,  or  by  the  owners 
of  the  major  part  of  the  land  and  who  constitute  one  third  or 
more  of  the  owners  of  the  land  in  the  proposed  district,  setting 
forth  the  boundaries,  or  a  description  of  the  several  tracts  of 
land  thereof  or  fractions  as  usually  designated:  .  .  .  Said 
petition  shall  state  that  the  lands  lying  within  the  boundaries 
of  said  proposed  district  require  a  combined  system  of  drainage 
or  protection  from  wash  or  overflow ;  that  the  petitioners  desire 
that  a  drainage  district  may  be  organized,  embracing  the  lands 
therein  mentioned,  for  the  purpose  of  constructing,  repairing,  or 
maintaining  a  drain  or  drains,  ditch  or  ditches,  embankment  or 
embankments,  grade  or  grades,  or  all  or  either,  within  said  dis- 
trict, for  agricultural  and  sanitary  purposes,  by  special  assess- 
ments upon  the  property  benefited  thereby."  §  11.  Agiin: 
**Upon  the  organization  of  a  drainage  district,  the  commissioners 
shall  go  upon  the  land  and  determine  upon  a  system  of  drainage, 
which  shall  provide  main  outlets  of  ample  capacity  for  the  waters 
of  the  district,  having  in  view  the  future  contingencies,  as  well 
as  the  present.  .  .  .  The  maps  and  papers  showing  the  final 
determination  as  to  the  system  of  drainage  shall  be  filed  in  the 
clerk's  oflfice  and  be  recorded  in  the  drainage  record."  §  17. 
Hurd's  Rev.  Stat.  (111.)  1901,  pp.  713,  714,  717. 

Section  40j4  has,  however,  a  more  special  application  to  the 
present  case.  It  is  in  these  words:  "The  commissioners  shall 
have  the  power  and  are  required  to  make  all  necessary  bridges 
and  culverts^  along  or  across  any  public  highway  or  railroad 
which  may  be  deemed  necessary  for  the  use  or  protection  of  the 
work,  and  the  cost  of  the  same  shall  be  paid  out  of  the  road  and 
bridge  tax,  or  by  the  railroad  company,  as  the  case  may  be: 
Provided,  however,  notice  shall  first  be  given  to  the  road  or  rail- 
road authorities  to  build  or  construct  such  bridge  or  culvert,  and 
they  shall  have  thirty  days  in  which  to  build  or  construct  the 
same,  such  bridges  or  culverts  shall,  in  all  cases,  be  constructed 
so  as  not  to  interfere  with  the  free  flow  of  water  through  the 
drains  of  the  district.  Should  any  railroad  company  refuse  or 
neglect  to  build  or  construct  any  bridge  or  culvert  as  herein  re- 
quired, the  commissioners  constructing  the  same  may  recover 
the  cost  and  expenses  therefor  in  a  suit  against  said  company 
before  any  justice  of  the  peace  or  any  court  having  jurisdiction, 
and  reasonable  attorney's  fees  may  be  recovered  as  part  of  the 
cost.  The  proper  authorities  of  any  public  road  or  railroad 
shall  have  the  right  of  appeal  the  same  as  provided  for  in- 
dividual landowners."    §  40 J^.    Ibid.,  723. 
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It  is  contended  by  the  defendants  in  error  that  §  56  of  what  is 
known  as  the  levee  act  has  a  bearing  on  the  case.  That  section 
need  not,  however,  be  set  out,  as  the  supreme  court  of  the  state 
adjudged  in  this  case  that  a  district  organized  under  the  farm 
drainage  act  was  subject  only  to  the  provisions  of  that  act,  and 
that  the  drainage  commissioners  could  not  claim  any  authority 
under  the  other  act.  212  111.  103,  72  X.  E.  219.  See  also,  Gauen 
t.  Moredock  &  I.  L.  Drainage  Dist.  No.  1,  131  111.  446,  23  X.  E. 
633;  Drainage  Comrs.  v,  Volke,  163  111.  243,  45  X.  E.  415:  Mc- 
Caleb  V.  Coon  Run  Drainage  &  Levee  District,  190  111.  549,  60 
N.  E.  898. 

The  present  proceeding  was  instituted  in  the  circuit  court  of 
Kendall  county,  Illinois,  by  the  defendants  in  error  as  drainage 
commissioners  for  the  Bristol  drainage  district  in  that  county, 
against  the  Chicago,  Burlington,  &  Quincy  Railway  Company. 
It  is  a  petition  for  mandamus. 

Besides  a  general  demurrer,  the  railway  company  demurred 
specially  upon  the  ground  that  a  judgment  in  favor  of  the  com- 
missioners would  take  its  property  for  public  use  without  com- 
pensation, and  therefore  without  due  process  of  law,  as  well  as 
deny  to  it  the  equal  protection  of  the  laws,  in  violation  of  the 
Constitution  of  the  United  States.  The  demurrer  was  overruled. 
The  defendant  having  elected  to  stand  by  its  demurrer,  judg- 
ment was  rendered  ordering  a  writ  of  mandamus  as  prayed  for 
in  the  petition.  That  judgment  was  affirmed  by  the  supreme 
court  of  Illinois,  212  111.  103,  72  X.  E.  219,  and  hence  the  present 
writ  of  error. 

As  the  case  was  determined  upon  the  demurrer,  the  facts  are 
to  be  taken  as  alleged  in  the  petition.  The  case,  thus  presented,  is 
as  follows : 

The  drainage  district  in  question  was  organized  under  the 
farm  drainage  act  above  referred  to  and  contains  about  2,000 
acres  of  land  on  both  sides  of  Rob  Roy  creek,  across  which  are 
the  road  and  right  of  way  of  the  railway  company.  For  more 
that  fifty  years  before  the  district  was  established,  that  creek  had 
been,'  as  it  now  is,  a  natural  water  course.  Prior  to  June  24th, 
1903,  the  commissioners  located  a  ditch  or  drain  on  the  line  of 
the  creek  for  the  purpose  of  enlarging  its  channel  or  water 
course,  and  thereby  enabling  the  lands  in  the  drainage  district 
to  be  better  drained  and  made  more  tillable. 

The  railway  company  operated  and  maintained  its  road  across 
Rob  Roy  creek,  not  under  any  specific  grant  of  authority,  but 
under  its  general  corporate  power  to  construct,  operate,  and 
maintain  a  railroad.  It  placed  a  bridge  or  culvert  12  by  30  feet 
at  the  point  where  the  road  crosses  the  creek.  In  constructing 
a  foundation  for  the  bridge  or  culvert  the  company  sank  or 
placed  in  the  creek  at  the  point  of  crossing  huge  wooden  timbers 
and  stones,  thereby  preventing  the  deepening  and  enlarging  of 
the  creek  by  the  commissioners,  unless  they  removed  such  timber 
and  stones ;  and  if  that  be  done  the  result  will  be  the  destruction 
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of  the  bridgfe  or  culvert.  The  present  channel  or  water  way  of 
the  creek,  under  the  bridge  or  culvert  is  3  feet  in  depth  and  12 
feet  in  width.  It  is  insufficient  to  allow  the  natural  flow  of  water 
in  the  ditch  or  drain  proposed  to  be  constructed  by  the  commis- 
sioners. The  estimated  cost  of  this  ditch  or  open  drain  is 
$20,000.  The  present  bridge  across  the  creek  does  not  exceed 
$8,000  in  value,  and  a  new  bridge,  conforming  to  the  plan  of  the 
Commissioners,  will  cost  not  exceeding  $13,000. 

On  the  24th  of  June,  1903,  the  drainage  commissioners  notified 
the  railway  company  in  writing  that  a  bridge  was  necessary  at 
the  point  where  the  company's  right  of  way  would  be  crossed  or 
intersected  by  the  proposed  ditch ;  that  it  was  necessary  to  enlarge 
the  opening  under  the  present  bridge;  that  the  proposed  im- 
provement was  to  be  the  water  way  of  a  combined  system  of 
drainage  established  in  the  vicinity  under  the  charge  and  direc- 
tion of  the  drainage  commissioners  of  the  district ;  that  the  main 
ditch  of  the  drainage,  where  it  will  intersect  the  company's  right 
of  way,  must  be  of  the  width  of  23  feet  and  of  the  depth  of 
9yi  feet,  the  bridge  constructed  to  be  of  the  width  of  23  feet 
in  the  clear  at  tiie  surface  or  level  of  land,  and  to  permit  at  least 
sixteen  feet  in  the  clear  at  the  bottom  of  the  ditch.  The  notice 
Slated  that  the  company  was  required,  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided,  to  build  and  construct  such 
bridge  within  thirty  days  from  the  date  of  the  notice,  in  default 
whereof  the  commissioners  would  construct  the  same  at  the  cost 
and  expense  of  the  company. 

The  company  disregarded  the  notice  and  failed  to  build  and 
construct  the  required  bridge  or  culvert  at  the  point  of  intersec- 
tion with  the  creek,  in  accordance  with  the  dimensions  specified 
in  the  notice,  and  so  as  to  permit  such  enlargement  of  the  channel 
under  the  bridge  as  would  be  sufficient  for  the  natural  flow  of 
water  in  the  proposed  ditch  or  drain. 

The  petition  averred  that  a  majority  of  the  lands  of  the  drain- 
age district  were  swamp  or  slough  lands,  and  in  their  present 
condition  were  not  subject  to  cultivation,  but  by  means  of  the 
proposed  deepening  and  enlarging  of  Rob  Roy  creek,  and  as  a  re- 
sult of  the  removal  of  the  timbers  and  stones  in  the  creek  and  the 
enlargement  and  deepening  of  the  creek,  all  the  lands  in  the 
drainage  district  would  be  "greatly  improved,  and  made  good, 
tillable  land,  subject  to  cultivation;"  that  the  proposed  location 
of  the  ditch  or  drain  along  the  creek  was  the  best  route  or  means 
for  drainage  of  the  district,  constituting  the  only  natural  water 
course  of  the  drainage  district,  and  affording  the  only  natural 
outlet  or  way  of  drainage  of  the  lands  to  make  them  tillable ;  that 
if  said  improvement  and  enlargement  of  the  ditch  was  made  and 
the  timbers  and  stones  removed  from  the  creek  at  the  point  of 
crossing,  all  of  the  lands  of  the  district  would  be  made  good, 
tillable  lands  for  general  farming  purposes;  and  that  the  pro- 
posed construction  of  a  ditch  or  drain  along  Rob  Roy  creek, 
when  completed  in  accordance  with  said  plans,  would  **not  divert 
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or  carry  waters  which  by  nature  of  force  of  gravity  would  flow 
or  drain  into  any  other  natural  water  course  in  said  drainage 
district  or  the  vicinity  thereof." 

The  commissioners  allege  in  their  petition  that  the  neg^lect, 
failure,  and  refusal  of  the  railway  company  to  remove  the  tim- 
bers and  stones  it  had  placed  in  the  creek,  and  to  construct  and 
enlarg^e  the  opening;  under  its  bridgfe  or  culvert,  had  prevented 
them  from  completing;  the  construction  of  the  ditch  or  drain  in 
accordance  with  the  plans  adopted  by  them ;  that  it  was  necessary- 
for  the  use  and  protection  of  the  proposed  drainagfe  work  that  the 
opening;  underneath  the  bridge  or  culvert  be  constructed  and 
enlarged  in  the  manner  indicated  in  order  that  the  lands  in  the 
district  might  be  drained  in  accordance  with  said  plans;  which 
plans  "are  reasonable  for  the  suitable  and  proper  drainage  of 
said  district." 

The  relief  asked  was  a  writ  of  mandamus  commanding  the 
railway  company  to  forthwith  enlarge,  deepen,  and  widen  the 
water  way  over  and  across  the  company's  right  of  way  across 
Rob  Roy  creek. 

1.  The  first  question  is  one  of  the  authority  of  this  court  to 
review  the  judgment  below.  As  we  have  seen,  the  railway  com- 
pany insisted  in  the  court  of  original  jurisdiction  that  the  statute 
under  which  the  drainage  commissioners  proceeded  could  not 
be  applied  in  this  case  without  taking  its  property  for  public  use 
without  compensation,  and  therefore  depriving  it  of  property 
without  due  process  of  law,  or  without  denying  to  it  the  equal 
protection  of  the  laws,  guaranteed  by  the  Constitution  of  the 
United  States.  The  judgment  of  the  trial  court  was  adverse  to 
that  view.  In  the  supreme  court  of  the  state  the  railway  com- 
pany, by  its  assignments  of  error,  preserved  its  objection  based 
on  constitutional  grounds.  That  court  did  not,  in  words,  refer 
to  the  Constitution  of  the  United  States,  and  its  opinion  con- 
cluded: "Entertaining  the  views  above  expressed,  and  founding 
our  conclusion  upon  the  rights  and  duties  of  the  parties  as  found 
in  the  common  law,  we  deem  it  unnecessary  to  pass  upon  the 
constitutionality  of  §  40j4  of  the  farm  drainage  act."  [212  111. 
120,  72  N.  E.  225.] 

The  contention  is  that  as  the  state  court  based  its  judgment  on 
the  common-law  duty  of  the  railway  company,  and  not  expressly 
on  any  Federal  ground,  it  cannot  be  said  that  there  was  any 
denial  of  the  Federal  right  claimed  by  the  company;  conse- 
quently, it  is  argued,  this  court  is  without  jurisdiction  to  re- 
examine the  final  judgment.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat. 
1901,  p.  575. 

Undoubtedly,  the  general  rule  is  that  where  the  judgment  of 
the  state  court  rests  upon  an  independent,  separate  ground  of 
local  or  general  law,  broad  enough  or  sufficient  in  itself  to  cover 
the  essential  issues  and  control  the  rights  of  the  parties,  however 
the  Federal  question  raised  on  the  record  might  be  determined, 
this  court  will  affirm  or  dismiss,  as  the  one  course  or  the  other 
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niay  be  appropriate,  without  considering  that  question.     But  it 
is  equally  well  settled  that  the  failure  of  the  state  court  to  pass 
on  die  Federal  right  or  immunity  specially  set  up,  of  record,  is 
not  conclusive,  but  this  court  will  decide  the  Federal  question  if 
the  necessary  effect  of  the  judgment  is  to  deny  a  Federal  right 
CT  immunity  specially  set  up  or  claimed,  and  which,  if  recog- 
nized and  enforced,  would  require  a  judgment  different  from  one 
resting  upon  some  ground  of  local  or  general  law.     And  such 
plainly  was  the  effect  of  the  judgment  in  this  case.     If,  as  the 
railway  company  contended,  the  proposed  action  of  the  drainage 
commissioners  would  deprive  it  of  property  without  due  process 
of  law  and  also  deny  to  it  the  equal  protection  of  the  laws,  then  a 
judgment  should  have  been  rendered  for  the  company.    And  that 
result  could  not  be  avoided  merely  by  silence  on  the  Federal 
question,  and  by  placing  the  judgment  on  some  principle  of  the 
common  law.    The  constitutional  grounds  relied  on  must,  if  sus- 
tained, displace  or  supersede  any  principle  of  general  or  local 
law  which,  but  for  such  grounds,  might  be  sufficient  for  the  com- 
plete determination  of  the  rights  of  the  parties.    The  claim  of  a 
Federal  right  or  immunity  specially  set  up  from  the  outset  went 
to  the  very  root  of  the  case  and  denominated  every  part  of  it. 
If  that  claim  be  vaHd,  then  the  law  is  for  the  railway  company ; 
for  the  supreme  law  of  the  land  must  always  control.    Therefore 
a  failure  to  recognize  such  Federal  right  or  immunity,  and  the 
decision  of  the  case  on  some  ground  of  general  or  local  law, 
necessarily  has  the  same  effect  as  if  the  claim  of  Federal  right  or 
immunity  had  been  expressly  denied.     That  claim  having,  then, 
been  distinctly  set  up  by  the  company,  and  being  broad  enough 
to  cover  the  entire  case,  it  may  not  be  ignored,  and  this  court 
cannot  refuse  to  determine  whether  the  alleged  Federal  right 
exists  and  is  protected  by  the  Constitution  of  the  United  States. 
If  the  case  had  been  decided  in  favor  of  the  railway  company  on 
some  ground  of  local  or  general  law,  then  the  claim  of  a  Federal 
right  would  have  become  immaterial,  and  we  could  not  have  re- 
examined the  judgment.     But  the  decision  was  otherwise,  and 
vias,  in  law,  a  denial  of  the  claim  of  a  Federal  right. 

For  these  reasons  we  are  of  opinion  that  this  court  has  juris- 
diction to  re-examine  the  final  judgment  of  the  state  court  so  far 
as  it  involved  the  Federal  right  or  immunity  specially  set  up  by 
the  railway  company. 

2.  The  concrete  case  arising  upon  the  petition  and  the  de- 
murrer is  this:  A  public  corporation,  charged  by  law  with  the 
duty  of  causing  a  large  body  of  lands,  principally  swamp  and 
slough  lands,  to  be  drained  and  made  capable  of  cultivation,  has, 
under  direct  legislative  authority,  adopted  a  reasonable  and  suit- 
able plan  to  accomplish  that  object.  That  plan  requires  the  en- 
larging and  deepening  of  the  channel  of  a  natural  water  course 
running  through  the  district,  which  is  the  only  natural  outlet  or 
way  of  drainage  of  the  lands  of  the  district, — ^the  best  and  only 
practicable  mode  by  which  the  lands  can  be  made  tillable.     But 
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that  plan  cannot  be  carried  out  unless  the  timbers  and  stones  in 
the  creek — ^placed  there  by  the  railway  company  when  it  con- 
structed the  foundation  for  its  present  bridge — ^are  removed. 
The  timber  and  stones  referred  to  cannot,  however,  be  removed 
without  destroying  the  foundations  of  the  present  bridge  and 
rendering  it  necessary  (if  the  railway  company  continues  to 
operate  its  road,  which  we  assume  it  intends  to  do)  to  construct 
another  bridge  with  an  opening  underneath  wide  enough  to 
permit  a  channel  sufficient  to  carry  off  the  waters  of  the  creek 
as  increased  in  volume  under  the  drainage  system  adopted  by 
the  commissioners. 

The  contention  of  the  railway  company  is  that,  as  its  present 
bridge  was  lawfully  constructed,  under  its  general  corporate 
power  to  build,  construct,  operate,  and  maintain  a  railroad  in 
the  county  and  township  aforesaid,  and  as  the  depth  and  width 
of  the  channel  under  it  were  sufficient,  at  the  time,  to  carr>-  off 
the  water  of  the  creek  as  it  then  flowed,  and  now  flows, — ^the 
foundation  of  the  bridge  cannot  be  removed  and  its  use  of  the 
bridge  disturbed  unless  compensation  be  first  made  or  secured 
til  it  in  such  amount  as  will  be  sufficient  to  meet  the  expense  of 
removing  the  timbers  and  stones  from  the  creek  and  of  con- 
structing a  new  bridge  of  such  length  and  with  such  opening^ 
under  it  as  the  plan  of  the  commissioners  requires.  The  com- 
pany insists  that  to  require  it  to  meet  these  expenses  out  of  its 
own  funds  will  be,  within  the  meaning  of  the  Constitution,  a 
taking  of  its  property  for  public  use  without  compensation,  and, 
therefore,  without  due  process  of  law,  as  well  as  a  denial  to  it 
of  the  equal  protection  of  the  laws. 

The  importance  of  these  questions  will  justify  a  reference  to 
some  of  the  adjudged  cases ;  referring  first  to  those  recognizing^ 
the  distinction  between  an  incidental  injury  to  rights  of  private 
property  resulting  from  the  exercise  of  governmental  powers, 
lawfully  and  reasonably  exerted  for  the  public  good,  and  the 
taking,  within  the  meaning  of  the  Constitution,  of  private  prop- 
erty for  public  use. 

In  Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635,  642,  25  L. 
Ed.  336,  338,  which  involved  a  claim  for  damages  directly  re- 
sulting from  the  construction  by  the  city  of  Chicago  of  a  tunnel 
under  Chicago  river,  whereby  for  a  very  long  time  the  plaintiff 
was  prevented  from  using  its  dock  and  other  property  for  pur- 
poses of  its  business ;  in  Mugler  v.  Kansas,  123  U.  S.  623,  669, 
31  L.  Ed.  205,  213,  8  Sup.  Ct.  Rep.  273.  which  related  in  part, 
to  the  lawful  prohibition  by  the  state  of  the  use  of  private  prop- 
erty in  a  particular  way,  whereby  its  value  was  materially  dimin- 
ished, if  not  practically  destroyed ;  in  New  York  &  N.  E.  R.  Co. 
r.  Bristol,  151  U.  S.  '556,  557,  571,  38  L.  Ed.  269.  272.  274,  14 
Sup.  Ct.  Rep.  437,  which  involved  the  question  whether  a  rail- 
road company  could  be  required,  at  its  sole  expense,  to  remove 
a  grade  crossing  which  it  had  lawfully  established  and  used,  and 
to  establish  another  crossing  at  a  different  place;  in  Chicago, 
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R.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  252,  41  L.  Ed.  976, 
990,  17  Sup.  Ct.  Rep.  581,  in  which  one  of  the  questions  was 
whether  it  was  a  condition  of  the  exercise  by  the  state  of  its 
authority  to  regelate  the  use  of  property  owned  by  individuals 
or  corporations,  that  the  owner  should  be  indemnified  for  the 
damag^e  or  injury  resulting^  from  the  exercise  of  such  authority 
foi  legitimate  public  purposes;  Gibson  v.  United  States,  166  U. 
S.  269,  271,  276,  41  L.  Ed.  996,  998,  1002,  17  Sup.  Ct.  Rep.  578, 
in  which  the  owner  of  a  farm  on  an  island  in  the  Ohio  river,  at 
which  there  was  a  landing^,  soug^ht  to  recover  compensation  for 
the  injury  done  to  the  farm  by  reason  of  the  construction  by  the 
United  States  of  a  dike  for  the  purpose  of  concentrating  the 
waterflow  in  the  main  channel  of  the  river;  and  in  Scranton  v, 
WTieeler,  179  U.  S.  141,  164,  45  L.  Ed.  126,  137,  21  Sup.  Ct. 
Rep.  48,  which  involved  the  question  whether  the  United  States 
was  required  to  compensate  an  owner  of  land  fronting  on  a 
public  navigable  river,  when  his  access  from  the  shore  to  the 
navigable  part  of  such  river  was  permanently  obstructed  by  a 
pier  erected  in  the  river  under  the  authority  of  Congress  for  the 
purpose  of  improving  navigation ; — in  each  of  those  cases  this 
court  recognized  the  principle  that  injury  may  often  come  to 
private  property  as  the  result  of  legitimate  governmental  action, 
reasonably  taken  for  the  public  good  and  for  no  other  purpose, 
and  yet  there  will  be  no  taking  of  such  property  within  the 
meaning  of  the  constitutional  guaranty  against  the  deprivation 
of  property  without  due  process  of  law,  or  against  the  taking  of 
private  property  for  public  use  without  compensation.  To  this 
class  belongs  the  recent,  and,  as  we  think,  decisive  case  of  New 
Orleans  Gaslight  Co.  v.  Drainage  Commission,  197  U.  S.  453, 
49  L.  Ed.  831,  25  Sup.  Ct.  Rep.  471,  to  be  hereafter  adverted  to 
in  another  connection.  In  this  class  may  also  be  placed  Mills  v. 
United  States,  12  L.  R.  A.  673,  46  Fed.  738.  That  was  the  case 
of  an  improvement  by  the  United  States  of  the  navigation  of 
Savannah  river,  which  resulted  in  so  raising  the  water  in  that 
river  as  to  make  it  impossible  to  prevent  the  flooding  of  adjacent 
rice  fields  that  were  ordinarily  and  naturally  drained  into  the 
river,  and  rendering  it  necessary  that  e'xpense  be  incurred  in 
order  to  provide  new  drainage  from  those  fields  into  a  back 
river,  where  the  water  levels  were  suitable.  In  commenting 
upon  that  case,  this  court  said,  in  United  States  v,  Lvnah,  188 
U.  S.  445,  47  L.  Ed.  539,  23  Sup.  Ct.  Rep.  349 ;  "Obviously 
there  was  no  taking  of  the  plaintiff's  lands,  but  simply  an  injury 
which  could  be  remedied  at  an  expense,  as  alleged,  of  $10,000, 
and  the  action  was  one  to  recover  the  amount  of  this  conse- 
quential injury.  The  court  rightfully  held  that  it  could  not  be 
sustained."  S'ee  also,  Bedford  v.  United  States,  192  U.  S.  217, 
48  L.  Ed.  414,  24  Sup.  Ct.  Rep.  238,  and  Manigault  v.  Springs, 
199  U.  S.  473,  ante,  127,  26  Sup.  Ct.  Rep.  127. 

We  refer  also,  as  having  direct  application  here,  to  some  of 
the  cases,  familiar  to  the  profession,  that  recognize  the  possession 
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by  each  state  of  the  power,  never  surrendered  to  the  g^ovemment 
of  the  Union,  of  guarding  and  promoting  the  public  interests  by 
reasonable  police  reflations  that  do  not  violate  the  Constitution 
of  the  state  or  the  Constitution  of  the  United  States.  Gibbons  r. 
Ogden,  9  Wheat  1,  6  L.  Ed.  23;  Hannibal  &  St.  J.  R.  Co.  ^'. 
Husen,  95  U.  S.  465,  472.  24  L.  Ed.  527,  530 ;  Patterson  v.  Ken« 
tucky,  97  U.  S.  501,  503,  24  L.  Ed.  1115,  1116;  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  V,  Board  of  Health,  118  U.  S.  455,  464,  30 
L  Ed,  237,  241,  6  Sup.  Ct.  Rep.  1114;  Hennington  r.  Georgia, 
163  U.  S.  299,  308,  309,  41  L.  Ed.  166,  170,  171,  16  Sup.  Ct. 
Rep.  1086;  New  York,  N.  H.  &  H.  R.  Co.  v.  New  York,  165  U. 
S.  628-631,  41  L.  Ed.  853,  854,  17  Sup.  Ct.  Rep.  418. 

We  assume  that  the  drainage  statute  in  question  is  entirely 
consistent  with  the  Constitution  of  Illinois.  It  is  so  regarded  by 
the  supreme  court  of  the  state,  and  that  is  all-sufficient  in  thi2> 
case.  We  assume,  also,  without  discussion — as  from  the  deci- 
sions of  the  state  court,  we  may  properly  assume — ^that  the 
draining  of  this  large  body  of  lands  so  as  to  make  them  fit  for 
human  habitation  and  cultivation  is  a  public  purpose,  to  accom- 
plish which  the  state  may,  by  appropriate  agencies,  exert  the 
general  powers  it  possesses  for  the  common  good.  By  the  re- 
moval of  water  from  large  bodies  of  land,  the  state  court  has 
said,  and  by  "the  subjection  of  such  lands  to  cultivation,  they 
are  made  to  bear  their  proper  proportionate  burden  to  the  sup- 
port of  the  inhabitants  and  the  commerce  of  the  state.  Their 
value  is  increased,  and  thereby  their  contribution  in  taxes  to  the 
state  and  local  governments  is  increased."  212  111.  103,  119,  72 
N.  E.  219.  It  is  conceded  that  this  public  purpose  cannot  be 
certainly  and  effectively  attained  except  through  the  plan  adopted 
by  the  drainage  commissioners.  Further,  the  regulations  against 
which  the  railway  company  invokes  the  Constitution  have  a  real, 
direct,  and  obvious  relation  to- the  public  objects  sought  to  be 
accomplished  by  them;  in  no  sense  are  they  arbitrary  or  unrea- 
sonable. Indeed  it  is  admitted  that  the  plan  of  the  commission- 
ers, is  appropriate  and  the  best  that  can  be  devised  for  draining 
the  lands  in  question.  But  the  railway  company,  in  effect,  if  not 
in  words,  insists  that  Ihe  rights  which  it  asserts  in  this  case  are 
superior  and  paramount  to  any  that  the  public  has  to  use  the 
water  course  in  question  for  the  purpose  of  draining  the  lands^ 
in  its  vicinity,  although  such  water  course  was  in  existence,  for 
the  benefit  of  the  public,  long  before  the  railway  company  con- 
structed its  bridge.  This  contention  cannot,  however,  be  sus- 
tained, except  upon  the  theory  that  the  acquisition  by  the  railway 
company  of  a  right  of  way  through  the  lands  in  question,  and 
the  construction  on  that  right  of  way  of  a  bridge  across  Rob  Roy 
creek  at  the  point  in  question,  carried  with  it  a  surrender  by  the 
state  of  its  power,  by  appropriate  agencies,  to  provide  for  such 
use  of  that  natural  water  course  as  might  subsequently  become 
necessary  or  proper  for  the  public  interests.  If  the  stat^  could 
part  with  such  power,  held  in  trust  for  the  public, — which  is 
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by  no  means  admitted, — it  has  not  done  so  in  any  statute,  either 
by  express  words  or  by  necessary  implication.  When  the  railway 
company  laid  the  foundations  of  its  bridge  in  Rob  Roy  creek, 
it  did  so  subject  to  the  rights  of  the  public  in  the  use  of  that 
water  course,  and  also  subject  to  the  possibility  that  new  circum- 
stances and  future  public  necessities  might,  in  the  judgment  of 
the  state,  reasonably  require  a  material  change  in  the  methods 
used  in  crossing  the  creek  with  cars.  It  may  be — and  we  take 
it  to  be  true — that  the  opening  under  the  bridge  as  originally 
constructed  was  sufficient  to  pass  all  the  water  then  or  now 
flowing  through  the  creek.  But  the  duty  of  the  company,  im- 
plied in  law,  was  to  maintain  an  opening  under  the  bridge  that 
would  be  adequate  and  effectual  for  such  an  increase  in  the 
volimie  of  water  as  might  result  from  lawful,  reasonable  regula- 
tions established  by  appropriate  public  authority  from  time  to 
time  for  the  drainage  of  lands  on  either  side  of  the  creek.  Angell, 
Water  Courses,  6th  Ed.  §  465b,  p.  640. 

The  supreme  court  of  Illinois  said  in  this  case :  "The  right  of 
drainage  through  a  natural  water  course  or  a  natural  water  way 
is  a  natural  easement,  appurtenant  to  the  land  of  every  indi- 
vidual through  whose  land  such  natural  water  course  runs,  and 
every  owner  of  land  along  such  water  course  is  obliged  to  take 
notice  of  the  natural  easement  possessed  by  other  owners  along 
the  same  water  course."  Again,  in  the  same  case:  *'Where 
lands  are  valuable  for  cultivation,  and  the  country,  as  this,  de- 
pends so  much  upon  agriculture,  the  public  welfare  demands 
that  the  lands  shall  be  drained ;  and,  in  the  absence  of  any  con- 
stitutional provision  in  relation  to  such  laws  they  have  been 
sustained,  upon  high  authority,  as  the  exercise  of  the  police 
power."  Further:  "A  natural  water  course,  being  a  natural 
easement,  is  placed  upon  the  same  ground,  in  many  respects  as 
to  the  public  right,  as  is  a  public  highway.  At  the  common  law, 
if  a  railroad  or  another  highway  crosses  a  natural  water  course 
or  a  public  highway,  such  highway  or  railroad  must  be  so  con- 
structed across  the  existing  highway  or  water  way,  and  so  main- 
tained, that  said  highway  or  water  way,  as  the  case  may  be, 
shall  not  only  subserve  the  demands  of  the  public  as  they  exist 
at  the  time  of  crossing  the  same,  but  for  all  future  time.  .  .  . 
The  great  weight  of  authority  is,  that  where  there  is  a  natural 
water  way,  or  where  a  highway  already  exists  and  is  crossed  by 
a  railroad  company  under  its  general  license  to  build  a  railroad, 
and  without  any  specific  grant  by  the  legislative  authority  to  ob- 
struct the  highway  or  water  way,  the  railroad  company  is  bound 
to  make  and  keep  its  crossing,  at  its  own  expense,  in  such  condi- 
tion as  shall  meet  all  the  reasonable  requirements  of  the  public 
as  the  changed  conditions  and  increased  use  may  demand."  The 
court  said  that  the  implied  authority  of  the  company  to  build  its 
present  bridge  was  coupled  with  its  common  law  duty  "to  build 
its  bridge  over  the  natural  water  course  with  a  view  of  the 
future  as  well  as  the  present  contingencies  and  requirements  of 
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such  water  course,  and  with  the  further  implied  provision  that 
there  remained  in  the  state,  whenever  the  public  welfare  required 
it,  the  rig^ht  to  reg^ulate  its  use."     Still  further:     "The  subject 
[the  draining  of  lands]  was  deemed  of  such  importance  that  the 
people,  by  §  31  of  article  4  of  the  Constitution  of  1870,  con- 
ferred upon  the  general  assembly  plenary  powers  in  making  pro- 
vision for  drainage  for  agricultural  and  sanitary  purposes,  and 
pursuant  to  that  power  the  general  assembly  passed  the  act  under 
which  the  appellees  are  proceeding,  declaring  that  the  organiza- 
tion  should   be   for  agricultural   and   sanitar>'  purposes.     The 
drainage   districts   organized   as   are   the  appellees,   under  that 
law  are  invested   with   the   right   of  eminent   domain   and  the 
power  of  taxation,  upon  the  theory  that  they  are  public  utilities 
and  are  held  to  be  quasi  public  corporations.     In  their  organic 
character  they  do  not  represent  merely  the  individual  property 
owners  or  themselves,  but  they  represent  the  state  in  carrying 
out  its  policy,  as  found  in  the  common  law  and  declared  by  its 
Constitution  and  statutes.    It  has  been  so  often  said  that  it  need 
only  be  adverted  to  here,  that  corporations  such  as  appellant  do 
not  hold  their  property  and  exercise  their  franchises  strictly  in  a 
private  right,  but  that  from  the  nature  of  their  business  and 
their  relation  to  society  they  are  public  corporations  in  a  sense, 
and  are  subject  to  public  control  and  regulation,   though  with 
their  grant  of  power  to  traverse  the  state  with  their  lines  of 
railroad  it  cannot  be  said  that  their  right  of  private  property  at- 
taches to  every  highway  and  water  course  over  which  their  roads 
may  be  constructed.    To  so  hold  would  render  such  enterprises, 
which  are  designed  for  the  benefit  of  the  state,  obstacles  to  its 
progress  and  a  menace  to  its  general  welfare.    ...    Of  course, 
in  the  exercise  of  the  right  of  the  public  interest,  as  against  such 
corporations,  the  demand  must  be  reasonable,  and  must  clearly 
appear  to  be  for  the  public  welfare.    In  this  case  it  is  not  ques- 
tioned that  the  improvement  of  Rob  Roy  creek,  as  proposed,  is 
necessary  for  the  proper  drainage  of  the  lands  comprising  the 
drainage  district.    The  petition  alleges  that  such  enlargement  is 
necessary  and  that  the  same  cannot  be  carried  on  with  the  ob- 
structions placed  in  the  bed  of  said  creek  by  appellant.    This  the 
appellant  does  not  deny."    212  III.  109-111,  114,  118,  72  N.  E. 
219. 

In  Ohio  &  M.  R.  Co.  v,  McClelland,  25  111.  140,  144,  it  was 
said — indeed,  all  the  cases  hold — that  "the  power  to  enact  police 
regulations  operates  upon  all  alike ;"  that  that  power  "is  incident 
to  and  a  part  of  government  itself,  and  need  not  be  expressly 
reserved,  when  it  grants  rights  or  property  to  individuals  or.  cor- 
porate bodies,  as  they  take  subservient  to  this  right.*' 

A  case  quite  in  point  is  that  of  Kankakee  &  S.  R.  Co.  v,  Horan, 
131  111.  288,  23  N.  E.  621.  That  was  an  action  against  a  railroad 
company  to  recover  for  damage  from  the  backing  of  water  upon 
plaintiflF's  land  by  reason  of  an  insufficient  culvert  constnicted 
by  it  for  the  passage  of  water  from  a  certain  natural  water 
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course.     The  contention  of  the  company  was  that  the  culvert 
when    constructed  was  sufficient  for  the  flow  of  water  at  the 
time,  and  that  it  was  not  bound  to  make  such  provision  as  was 
necessary  for  an  increase  of  water  in  the  slough  subsequently 
arising  from  the  drainage  into  it  of  the  lands  along  its  course. 
Upon  this  point  the  supreme  court  of  Illinois  said :   *' We  do  not 
subscribe   to  this   doctrine.     The   Parker  slough   was   a   water 
course,  and  it  was  the  legal  right  of  anyone  along  its  line  for 
miles  above  the  railroad,  where  the  water  naturally  shed  toward 
the  slough,  to  drain  into  it,  and  no  one  below,  owning  land  along 
the  slough,  would  have  any  legal  remedy  against  such  person  so 
draining  water  into  the  slough  above  him,  for  any  damage  done 
to  his  inheritance  by  means  of  an  increased  flow  of  water  caused 
tliereby.     In  other  words,  the  slough  was  a  legal  water  course 
for  the  drainage  of  all  the  land  the  natural  tendency  of  which  was 
to  cast  its  surplus  water,  caused  by  the  falling  of  rain  and  snow 
into  it;  and  this  whether  the  flow  was  increased  by  artificial 
means  or  not    It  would  seem  legitimately  to  follow  that  the  rail- 
read  company,  in  providing  a  passageway  for  the  slough,  was 
bound  to  anticipate  and  provide  for  any  such  legal  increase  of  the 
water  flow.    If  it  did  not,  it  was  doing  a  wrong  and  legal  injury 
to  any  one  situated  like  the  appellee,  who  received  injury  in  con- 
sequence of  a  failure  on  its  part  to  do  its  duty."    See  also,  the 
following  Illinois  cases:   People  ex  rel.  Bloomington  v,  Chicago, 
&  A.  R.  Co.,  67  111.  118;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moffitt,  75 
111.  524 ;  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  140  III.  309,  29 
N.  E.  1109;  Ohio  &  M.  R.  Co.  v.  Thillman,  143  111.  127,  36  Am. 
St.  Rep.  359,  32  N.  E.  529 ;  Frazer  v,  Chicago,  186  III.  480,  486, 
51  L.  R.  A.  306,  78  Am.  St.  Rep.  296,  57  N.  E.  1055. 

Many  cases  in  other  courts  are  to  the  same  general  effect. 
They  negative  the  suggestion  of  the  railway  company  that  the 
adequacy  of  its  bridge  and  the  opening  under  it  for  passing  the 
water  of  the  creek  at  the  time  the  bridge  was  constructed  deter- 
mines its  obligations  to  the  public  at  all  subsequent  periods.  In 
Cooke  V,  Boston  &  L.  R.  Corp.  133  Mass.  185,  188,  it  appeared 
that  a  railroad  company  had  statutory  authority  to  cross  a  certain 
highway  with  its  road.  The  statute  provided  that  if  the  railroad 
crossed  any  highway  it  should  be  so  constructed  as  not  to  impede 
or  obstruct  the  safe  and  convenient  use  of  the  highway.  And 
one  of  the  contentions  of  the  company  was  that  the  statute 
limited  its  duty  and  obligation  to  provide  for  the  wants  of  travel- 
ers at  the  time  exercised  the  privilege  granted  to  it.  The  court 
said:  **The  legislature  intended  to  provide  against  any  ob- 
struction of  the  safe  and  convenient  use  of  the  highway,  for  all 
time;  and  if,  by  the  increase  of  population  in  the  neighborhood, 
or  by  an  increasing  use  of  the  highway,  the  crossing  which  at 
the  outset  was  adequate  is  no  longer  so,  it  is  the  duty  of  the 
railroad  corporation  to  make  such  alteration  as  will  meet  the 
present  needs  of  the  public  who  have  occasion  to  use  the  high- 
way."    In  Lake  Erie  &  W.  R.  Co.  v.  Cluggish,  143  Ind.  347, 
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42  N.  E.  743,  the  court  said  (quoting  from  Lake  Erie  &  W.  R. 
Co.  V.  Smith,  61  Fed.  885)  :  "The  dut>'  of  a  railroad  to  restore 
a  stream  or  highway  which  is  crossed  by  the  line  of  its  road  is  a 
continuing  duty;  and  if,  by  the  increase  of  population  or  other 
causes,  the  crossing  becomes  inadequate  to  meet  the  new  and 
altered  conditions  of  the  countr>%  it  is  the  duty  of  the  railroad  to 
make  such  alterations  as  will  meet  the  present  needs  of  the 
public."  So,  in  Indiana  ex  rel.  Muncie  v.  Lake  Erie  &  W.  R. 
Co.,  83  Fed.  287,  which  was  the  case  of  an  overhead  crossing: 
lawfully  constructed  on  one  of  the  streets  of  a  city,  the  court 
said:  "If,  by  the  growth  of  population  or  otherwise,  the  cross- 
ing has  become  inadequate  to  meet  the  present  needs  of  the 
public,  it  is  the  duty  of  the  railroad  company  to  remedy  the  de- 
fect by  restoring  the  crossing  so  that  it  will  not  unnecessarily 
impair  the  usefulness  of  the  highway." 

The  cases  to  which  we  have  referred  are  in  accord  w^ith  the 
declarations  of  this  court  in  the  recent  case  of  Xew  Orleans 
Gaslight  Co.  r.  Drainage  Commission,  197  U.  S.  453,  49  L.  Ed, 
831,  25  Sup.  Ct.  Rep.  471.    That  case  would  seem  to  be  decisive 
of  the  question  before  us.    It  there  appeared  that  a  gas  company 
had  acquired  an  exclusive  right  to  supply  gas  to  the  city  of  Xew 
Orleans  and  its  inhabitants  through  pipes  and  mains  laid  in  the 
streets.    In  the  exercise  of  that  right  it  had  laid  its  pipes  in  the 
streets.     Subsequently  a  drainage  commission,  proceeding  under 
statutory  authority,  devised  a  system  of  drainage  for  the  city, 
and  in  the  execution  of  its  plans  it  became  necessary  to  change 
the  location  in  some  places  of  the  mains  and  pipes  laid  by  the 
gas  company.    The  contention  of  that  company  was  that  it  could 
not  be  required,  at  its  own  cost,  to  shift  its  pipes  and  mains  so 
as  to  accommodate  the  drainage  system ;  that  to  require  it  to  do 
so  would  be  a  taking  of  its  property  for  public  use  without  com- 
pensation, in  violation  of  the  Constitution  of  the  United  States. 
This  court  said :    "The  gas  company  did  not  acquire  any  specific 
location  in  the  streets;  it  was  content  with  the  general  right  to 
use  them;  and  when  it  located  its  pipes  it  was  at  the  risk  that 
they  might  be,  at  some  future  time,  disturbed,  when  the  state 
might  require,  for  a  necessary  public  use,  that  changes  in  location 
be  made.     *     *     *     There  is  nothing  in  the  grant  to  the  gas 
company,  even  if  it  could  legally  be  done,  undertaking  to  limit 
the  right  of  the  state  to  establish  a  system  of  drainage  in  the 
streets.    We  think  whatever  right  the  gas  company  acquired  was 
subject,  in  so  far  as  the  location  of  its  pipes  was  concerned,  to 
such  further  regulations  as  might  be  required  in  the  interest  of 
the  public  health  and  welfare.    These  views  are  amply  sustained 
by  the  authorities.     National  Waterworks  Co.  v.  Kansas  City, 
28  Fed.  921,  in  which  the  opinion  was  delivered  by  Mr.  Justice 
Brewer,  then  circuit  judge;  Columbus  Gaslight  &  Coke  Co.  v. 
Columbus,  50  Ohio  St.  65,  19  L.  R.  A.  510,  40  Am.  St.  Rep.  (AS, 
33  N.  E.  292;  Jamaica  Pond  Aqueduct  Corp.  v.  Brookline,  121 
Mass.  5 ;  Re  Deering,  93  N.  Y.  361 ;  Chicago,  B.  &  Q.    R.  Co. :'. 
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Chicago,  166  U.  S.  226,  254,  41  L.  Ed.  979,  990,  17  Sup.  Ct. 
Rep.  581.  In  the  latter  case  it  was  held  that  uncompensated 
obedience  to  a  regulation  enacted  for  the  public  safety  under  the 
police  power  of  the  state  was  not  taking  property  without  due 
compensation.  In  our  view,  that  is  all  there  is  to  this  case.  The 
gas  company,  by  its  grant  from  the  city,  acquired  no  exclusive 
right  to  the  location  of  its  pipes  in  the  streets,  as  chosen  by  it, 
under  a  general  grant  of  authority  to  use  the  streets.  The  city 
made  no  contract  that  the  gas  company  should  not  be  disturbed 
in  the  location  chosen.  In  the  exercise  of  the  police  power  of  the 
state,  for  the  purpose  highly  necessary  in  the  promotion  of  the 
public  health,  it  has  become  necessary  to  change  the  location  of 
the  pipes  of  the  gas  company  so  as  to  accommodate  them  to  the 
new  public  work.  In  complying  with  this  requirement  at  its 
own  expense  none  of  the  property  of  the  gas  company  has  been 
taken,  and  the  injury  sustained  is  damnum  absque  injuria." 

The  learned  counsel  for  the  railway  company  seem  to  think 
that  the  adjudications  relating  to  the  police  power  of  the  state  to 
protect  the  public  health,  the  public  morals,  and  the  public  safety 
are  not  applicable,  in  principle,  to  cases  where  the  police  power  is 
exerted  for  the  general  well-being  of  the  community  apart  from 
any  question  of  the  public  health,  the  public  morals,  or  the  pub- 
lic safety.  Hence,  he  presses  the  thought  that  the  petition  in  this 
case  does  not,  in  words,  suggest  that  the  drainage  in  question 
has  anything  to  do  with  the  health  of  the  drainage  district,  but 
only  avers  that  the  system  of  drainage  adopted  by  the  commis- 
sioners will  reclaim  the  lands  of  the  district,  and  make  them 
tillable  or  fit  for  cultivation.  We  cannot  assent  to  the  view  ex- 
pressed by  counsel.  We  hold  that  the  police  power  of  a  state 
embraces  regulations  designed  to  promote  the  public  convenience 
or  the  general  prosperity,  as  well  as  regulations  designed  to  pro- 
mote the  public  health,  the  public  morals,  or  the  public  safety. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  292,  43  L.  Ed. 
702,  704,  19  Sup.  Ct.  Rep.  465 ;  Oilman  v,  Philadelphia,  3  Wall. 
713,  729,  18  L.  Ed.  96,  100 ;  Pound  v,  Turck,  95  U.  S.  459,  464, 
24  L.  Ed.  525,  527 ;  Hannibal  &  St.  J.  R.  Co.  v,  Husen,  95  U.  S. 
470,  24  L.  Ed.  529.  And  the  validity  of  a  police  regulation, 
whether  established  directly  by  the  state  or  by  some  public  body 
acting  under  its  sanction,  must  depend  upon  the  circumstances  of 
each  case  and  the  character  of  the  regulation,  whether  arbitrary 
or  reasonable,  and  whether  really  designed  to  accomplish  a  legiti- 
mate public  purpose.  Private  property  cannot  be  taken  without 
-compensation  for  public  use  under  a  police  regulation  relating 
strictly  to  the  public  health,  the  public  morals,  or  the  public 
safety,  any  more  than  under  a  police  regulation  having  no  rela- 
tion to  such  matters,  but  only  to  the  general  welfare.  The  foun- 
dations upon  which  the  power  rests  are  in  every  case  the  same. 
This  power,  as  said  in  Carthage  z\  Frederick,  122  N.  Y.  268,  10 
L.  R.  A.  178,  19  Am.  St.  Rep.  490,  25  N.  E.  480,  has  always  been 
exercised  by  municipal  corporations,  "by  making  regulations  to 
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Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Bill  by  the  Donora  Southern  Railroad  Company  ag^ainst  the 
Pennsylvania  Railroad  Company  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Arg:ued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre 
ZAT,  Potter,  Elkin,  and  Stewart,  J  J. 

A,  Af.  Todd  and  fas.  A,  Wiley,  for  appellants. 
Samuel  McClay,  f,  //.  Murdoch,  T.  F.  Birch,  and  Reed,  Smith, 
Shaw  &  Beat,  for  appellee. 

Per  Curiam.  This  was  a  bill  for  injunction  against  a  threat- 
ened repetition  of  the  action  of  defendant  in  tearing  up  the  tracks 
of  the  plaintiff,  and  incidentally  for  assessment  of  the  damages 
for  the  acts  akeady  committed.  The  title  to  the  land  was  in 
dispute.  In  1902  plaintiff,  a  Pennsylvania  corporation,  located 
its  route  and  constructed  a  portion  of  it  on  this  land  by  agreement 
with  one  Bamford,  who  was  then,  and  had  been  for  many  years, 
in  possession  under  claim  of  title.  On  May  21,  1904,  Bamford 
conveyed  the  land  to  plaintiff,  which  had  previously  constructed 
aditional  tracks  to  those  built  in  1902.  In  1903  the  defendants' 
lessor  acquired  an  adverse  title  to  the  land,  but,  as  found  by  tiie 
court  below,  with  knowledge  of  Bamford's  possession.  And  the 
defendants  made  no  claim  to  title  prior  to  1903,  and  no  effort  to 
take  possession  until  May  16,  1904,  when  it  entered  and  tore  up 
complainant's  rails. 

On  these  facts  the  court  found  as  conclusions  of  law:  "(1) 
That  in  1902  the  plaintiff  company  had  power  to  take  and  con- 
demn a  right  of  way  across  the  land,  without  regard  to  who 
owned  it,  and,  having  found  Bamford  in  long  possession,  it  had 
entered  and  built  part  of  its  tracks  with  his  consent.  (2)  That 
•defendants'  lessor,  when  it  acquired  title  in  1903,  took  subject  to 
a  visible  easement  thereon,  *and  cannot  now  call  in  question  the 
legality  of  the  plaintiff's  previous  entry  and  appropriation.'  (3) 
That  this  is  not  an  ejectment  suit,  and  that  it  is  not  necessary  for 
the  court  to  adjudicate  the  title  to  the  land.  (4)  That  the  plain- 
tiff company  was  in  possession  of  its  right  of  way  under  permis- 
sion from  one  who  was  in  possession  under  color  of  title,  and 
who  made  a  claim  of  title  that  had  such  a  reasonable  basis  as 
would  put  the  defendant  companies  who  never  were  in  posses- 
sion, at  least  so  far  as  the  ground  covered  by  the  right  of  way 
was  concerned,  to  an  action  at  law  to  test  their  rights.  The  de- 
fendant companies  took  the  law  in  their  own  hands  and  undertook 
by  force  to  redress  what  they  claimed  was  an  invasion  of  their 
Tights,  and,  in  addition,  they  threaten  a  repetition  of  this  force  if 
the  plaintiff  company  should  attempt  to  restore  the  tracks  de- 
stroyed. In  doing  so  they  committed  a  wrong,  the  repetition  of 
which  should  be  restrained.  (5)  That  an  injunction  should  is- 
sue, and  damages  should  be  assessed  at  $1,000,  but  that  the 
injunction  granted  and  the  findings  of  fact  and  conclusions  of 
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law,  which  are  held  to  justify  it  being  granted,  are  not  to  preju- 
dice the  right  of  either  of  the  parties  hereto  to  establish,  maintain, 
or  defend  in  a  court  of  law  its  title  and  right  of  possession  to  the 
said  6.73  acres  of  land  described  in  the  fourth  paragraph  of  the 
plaintiff's  bill,  or  any  part  thereof,  or  its  legal  or  equitable  right 
of  possession  to  the  strip  of  land  over  and  across  said  tract  of 
land  covered  by  the  location  of  the  plaintiff  company's  main  line 
and  branch  B." 

On  these  findings  and  conclusions  the  decree  is  affirmed. 


Illinois,  I.  &  M.  Ry.  Co.  v.  Ring. 

(Supreme  Court  of  Illinois,  Dec.  20,  1905.) 
[76  N.   E.   Rep.  83.] 

Appeal — Review---Conflicting  Evidence. — A  verdict  in  condemna- 
tion proceedings  will  not  be  disturbed  on  appeal,  where  the  evidence 
is  conflicting,  and  the  jury  viewed  the  premises,  and  there  is  no 
showing  of  prejudice  or  that  the  amount  is  grossly  excessive. 

Eminent  i>omain — Opinion  Evidence.* — In  condemnation  proceed- 
ings, a  witness  may  base  his  opinion  as  to  the  damage  to  land  on  the 
possibility  of  danger  of  fire  from  sparks  from  locomotives. 

Appeal — Review — ^Assignment  of  Errors. — Where  the  action  of  the 
court  in  overruling  a  demurrer  is  not  assigned  as  error,  it  cannot  be 
reviewed. 

Appeal  from  Will  County  Court ;  Arthur  W.  Deselm,  Judge. 

Condemnation  proceeding's  by  the  Illinois,  Iowa  &  Minnesota 
Railway  Company  against  Martin  Ring.  From  a  judgment,  the 
railroad  company  appeals.    Affirmed. 

This  was  a  condemnation  proceeding  begun  in  the  county 
court  of  Will  county  by  the  filing  of  a  petition  by  the  appellant 
company  against  the  appellee  to  condemn  under  the  statute  a 
strip  of  land  100  feet  in  width  across  the  80-acre  farm  owned  by 
appellee.  The  strip  of  land  as  located  by  appellant  runs  length- 
wise and  diagonally  across  the  80  acres  of  land,  by  beginning  on 
the  north  line  of  the  tract,  where  the  west  line  of  the  said  right  of 
way  is  196  feet  from  the  northwest  corner  of  the  said  tract,  then 
running  partly  on  a  curve  to  the  southeast  corner  of  the  tract,  so 
that  the  east  line  of  the  right  of  way  is  39j/$  feet  from  the  said 
southeast  comer,  dividing  the  80  acres,  lengthwise,  into  two  ir- 
regular, triangular  shaped  pieces  of  land,  one  of  which  contains 
about  45  J4  acres  and  the  other  28  acres.  The  cause  was  tried 
before  the  court  and  a  jury.  The  jury  made  a  personal  inspec- 
tion of  the  premises,  and  returned  a  verdict  finding  the  sum  of 

*For  the  authorities  in  this  series  on  the  question  whether  danger 
to  property  not  taken  from  fires  set  by  locomotives  is  an  element  of 
damages  in  condemnation  proceedings,  see  notes  appended  to  Hamil- 
ton V.  Pittsburg,  etc.,  R.  Co.  (Pa.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  376; 
Kay  V.  Glade  Creek  &  R.  R.  Co.  (W.  Va.),  17  Am.  &  Eng.  R.  Cas., 
N.  S.,  695. 
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$1,189.50  as  just  compensation  for  tfie  6j^  acres  of  land  taken, 
and  finding:  the  sum  of  $3,197.25  as  damages  to  the  remainder  of 
the  land  adjacent  to  the  strip  taken.  Judgment  was  rendered  in 
accordance  with  the  verdict,  and  this  appeal  is  prosecuted  to 
reverse  that  judgment. 

Eddy,  Haley  &  Wetten  and  /.   L.   O'Donnell   (Charles  H. 
Pegler,  of  counsel),  for  appellant. 

C.  li\  Brown,  Coll  McNaughton,  and  P.  Shutts,  for  appellee. 

Ricks,  J.  (after  stating  the  facts).  The  principal  contention 
of  appellant  is  that  the  damages  are  excessive.  It  will  be  seen 
from  the  statement  of  the  case  that  the  amount  of  damages  al- 
lowed for  the  land  taken  amounted  to  $183  per  acre  for  the  6j<2 
acres.  The  evidence  discloses  that  the  land  was  worth  from  $120 
to  $200  per  acre,  some  of  the  witnesses  testifying  that  the  land 
was  worth  from  $200  to  $300  per  acre.  The  amount  of  the 
damages  was  within  the  range  of  the  evidence,  which  was  all  that 
was  necessary ;  and  as  to  the  damages  to  the  land  not  taken,  the 
jury  fixed  the  price  at  $43.50  per  acre.  Eleven  witnesses  testi- 
fied for  appellee  as  to  the  damages  to  the  remainder  of  the  land  : 
the  lowest  being  $55  and  the  highest  $80  per  acre,  the  balance  of 
the  witnesses  ranging  in  amounts  between  the  two.  The  amount 
found  by  the  jury  to  be  the  actual  damages  was  less  than  the 
lowest  estimate  placed  upon  the  land  by  any  witness  for  appellee. 
We  have  repeatedly  held  that  allowances  for  damages  by  a  jury 
in  a  condemnation  proceeding,  if  within  the  range  of  the  evi- 
dence, will  not  be  disturbed  on  appeal,  where  the  evidence  is 
conflicting  and  the  jury  viewed  the  premises.  Illinois.  Iowa  & 
Minnesota  Railway  Co.  v.  Humiston,  208  111.  100,  69  N.  E. 
880,  and  cases  cited.  This  court  will  not  disturb  the  finding  of 
the  jury  under  such  circumstances,  unless  we  can  say  from  the 
record  that  the  jury  were  prejudiced  and  unfair  in  reaching  their 
conclusion,  or  that  the  amount  found  is  grossly  excessive  for  the 
land  taken  and  damaged.  No  such  condition  exists  in  this  record. 
The  verdict  of  the  jury  is  in  accord  with  the  evidence  in  cver>* 
respect,  and  it  would  be  unwise  for  this  court  to  undertake,  as  an 
abstract  proposition  of  law,  to  determine  what  the  amount  of 
damages  would  be  upon  a  condemnation  proceeding,  without 
having  an  opportunity  to  see  and  inspect  the  premises.  All  we 
have  to  go  by  is  the  evidence  as  it  appears  in  the  record,  and  if 
we  find  that  the  judgment  is  reasonable  and  sustained  by  the 
evidence  it  is  our  duty  to  sustain  the  verdict  of  tiie  jury. 

It  is  next  insisted  that  it  was  error  in  permitting  the  witness 
Baker  to  testify  as  to  the  element  of  damages  that  might  arise 
from  fire  that  might  be  emitted  from  the  engines  in  use  on  said 
road.  Other  witnesses  testified  to  substanti^ly  the  same  as  did 
the  witness  Baker,  but  no  objection  was  made  or  exception  taken 
to  their  testimony.  The  witness  testified  that  one  of  the  things 
he  took  into  consideration  as  to  the  determination  of  the  market 
value  of  the  land  was  the  danger  from  fire.    We  think  that  the 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S        677 

Fewell  9.  SoQthem  R j.  Co 

e\-idence  was  proper,  as  it  is  competent  for  witnesses  to  give 
their  opinion  as  to  the  state  of  facts  upon  which  they  base  their 
opinion,  and  we  s^e  no  good  reason  why  the  probabilities  of  fire 
from  passing  trains  should  not  be  shown  by  the  evidence  to  be  an 
element  of  damages  that  may  be  taken  into  consideration.  Chi- 
cago, Paducah  &  Memphis  Railroad  Co.  v,  Atterbury,  156  111. 
281,  40  N.  E.  826. 

It  is  next  urged  that  counsel  for  appellee,  in  adressing  the  jury, 
made  improper  remarks ;  but  upon  objection  by  counsel  for  ap- 
pellant the  remarks  objected  to  were  either  at  once  withdrawn  or 
modified,  and  we  are  unable  to  see  how  the  jury  could  have  been 
prejudiced  by  the  remarks. 

It  is  next  urged  that  a  demurrer  which  was  filed  to  the  appel- 
lee's cross-petition  should  have  been  sustained.  The  demurrer 
was  overruled,  but  the  ruling  of  the  court  is  not  assigned  as  error, 
and  appellant  abode  the  ruling  of  the  court  on  the  demurrer. 
Under  this  condition  of  the  record  we  are  not  at  liberty  to  decide 
this  question,  as  only  errors  that  are  assigned  can  be  reviewed  by 
this  court 

After  a  careful  examination  of  the  record  we  find  no  error 
which  would  justify  us  in  reversing  the  judgment.  The  judg- 
ment of  the  county  court  of  Will  county  is  accordingly  affirmed. 

Judgment  affirmed. 


Fewell  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Feb.  2,  1906.) 

[52  S.   E.   Rep.  689.] 

Master  and  Servant — Injuries  to  Servant — Defective  Appliances — 
Selection  by  Servant.* — A  gang  of  men  engaged  in  loading  and  un- 
loading freight  cars  were  furnished  with  a  sufficient  supply  of  boards 
to  be  used  as  a  gangway  for  their  trucks.  The  men  were  authorized, 
and  it  was  their  duty,  to  select  for  themselves  and  to  place  in  proper 
position  the  boards  to  be  used  by  them.  Plaintiff,  who  was  a  member 
of  the  gang,  or  one  of  his  companions,  selected  a  board  having  a 
krge  piece  chipped  out  of  one  corner  to  use  as  a  gang  plank  from  a 
car  to  the  platform.  The  truck  which  plaintiff  was  pushing  struck 
the  board  at  the  defective  corner,  knocking  it  from  its  position,  and 
cansing  the  truck  and  plaintiff  to  fall,  thereby  injunng  plaintiff. 
Held,  that  the  injury  was  attributable  to  the  negligence  of  plaintiff 
or  of  one  of  his  fellow  servants  in  selecting  an  obviously  defective 
plank,  and  the  railroad  was  not  liable  therefor. 

Error  from  Corporation  Court  of  Alexandria. 

Action  by  D.  Fewell  against  the  Southern  Railway  Company. 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
master  is  liable  for  injuries  to  employees  from  their  selection  and 
use  of  improper  appliance,  or  failure  to  use  appliances,  where  proper 
appliances  have  been  furnished,  see  foot-note  appended  to  Hayes  v. 
New  York,  etc.,  R.  Co.  (Mass.),  15  R.  R.  R.  369,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  369. 
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There  was  a  judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

John  M,  Johnson^  for  plaintiff  in  error. 
C  C.  Carlin,  for  defendant  in  error. 

Harrison^  J.  This  action  was  brought  to  recover  damages 
for  an  injury  alleged  to  have  been  received  by  the  plaintiff  in 
consequence  of  the  negligence  of  the  defendant  company.  Judg- 
ment was  g^ven  in  favor  of  the  defendant  upon  its  demurrer  to 
the  evidence,  and  this  action  of  the  corporation  court  is  alone 
called  in  question  by  this  writ  of  error. 

The  evidence  tends  to  show  that  the  plaintiff  was  one  of  a 
crew  or  gang  of  truckmen  in  the  employment  of  the  defendant, 
whose  duty  it  was  to  load  and  unload  freight  cars;  that  at  the 
Alexandria  station  of  the  defendant  company  there  are  several 
tracks  lying  parallel  with  each  other,  upon  which  the  cars  stand 
about  three  feet  apart;  that  the  nearest  car  is  within  three  feet 
of  the  platform,  and  that  the  method  of  unloading  the  cars  is  by 
means  of  boards,  about  four  feet  long  and  three  feet  wide,  cover- 
ing the  space  from  one  car  to  the  other,  for  the  trucks  to  pass 
over,  the  space  between  the  last  car  and  the  platform  being 
covered  by  a  similar  board;  that,  when  a  car  contains  freight 
which  can  be  passed  over,  the  custom  is  to  bridge  such  freight 
with  the  boards  already  mentioned  and  pull  the  trucks  over  the 
bridge  thus  constructed ;  that  on  the  morning  of  the  accident  in 
question  the  plaintiff  was  engaged  in  unloading  cars ;  that  in  the 
car  next  to  the  platform  there  was  a  pile  of  long,  heav>'  iron 
pipes,  about  two  feet  high;  that  this  pile  of  pipes  was  bridged, 
as  already  indicated,  which  made  an  ascent  on  one  side  and  a 
descent  on  the  other.    The  evidence  further  tends  to  show  that 
the  board  extending  from  the  car  to  the  platform  was  defective 
ir.  having  a  piece  about  six  inches  square  "chipped"  out  of  one 
corner  of  the  end  resting  upon  the  car ;  that  the  construction  of 
the  bridge  over  the  pile  of  pipes  in  the  car  gave  the  truck  such 
momentum  in  coming  down  the  incline  of  the  bridge  that  the 
plaintiff  could  not  properly  control  or  direct  it;  and  that  the 
truck  struck  the  board  at  the  defective  comer,  knocking  it  from 
its  position,  and  causing  the  truck  to  fall  to  the  ground  and  the 
plaintiff  to  fall  on  the  platform,  receiving  in  some  way  the  injury 
complained  of.     The  evidence  further  tends  to  show  that  there 
was  a  large  number  of  these  boards  scattered  about  in  different 
places  over  the  platform  for  the  use  of  the  truckmen  in  loading 
and  unloading  cars;  that  it  was  the  duty  of  the  truckmen  to 
select  the  boards  they  were  about  to  use,  and  to  place  the  same 
in  proper  position;  and  that  it  was  the  right  and  duty  of  the 
truckmen,  if  they  found  a  defective  board  in  use,  to  discard  it  and 
substitute  one  that  was  sound.     The  evidence  further  tends  to 
show  that  sound  boards  were  easily  accessible  to  the  truckmen, 
and  that  immediately  after  this  accident,  before  the  work  was 
proceeded  with  further,  a  sound  board  was  put  in  the  place  of 
the  one  that  was  defective. 
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This  is  the  plaintiff's  case,  as  made  by  his  own  evidence,  and 
there  are  no  reasonable  inferences  that  could  be  drawn  from  any 
evidence  in  the  case  which  would  add  anything  to  its  strength. 

.The  contention  of  the  plaintiff  is  that  the  accident  which 
caused  his  injury  was  due  to  the  defective  board  over  which  his 
truck  had  to  run  from  the  car  to  the  platform,  which  defect 
caused  the  board  to  give  way  when  struck  by  the  truck,  which 
was  accelerated  in  speed  by  the  momentum  received  in  coming 
down  the  incline  of  tfie  bridge  over  the  iron  pipes. 

Admitting  the  theory  of  the  plaintiff  to  be  true,  and  that  the 
defective  board  caused  the  accident,  the  question  then  arises,  who 
is  responsible  for  the  use  of  this  defective  board? 

The  accident  occurred  since  the  adoption  of  the  present  Con- 
stitution, but  it  is  conceded,  both  in  the  petition  for  a  writ  of 
error  and  in  oral  argument  at  bar,  that  the  plaintiff  does  not  come 
within  any  of  the  provisions,  with  respect  to  fellow  servants,  to 
be  found  in  section  162  of  that  instrument. 

The  evidence  does  not  show  which  one  of  the  crew  to  which 
the  plaintiff  belonged  selected  and  placed  the  defective  board  in 
position,  but  it  does  abundantly  show  that  it  was  the  duty  of  the 
plaintiff  and  his  fellow  servants  to  select  the  board  and  put  it 
in  position  for  use.  The  evidence  shows  that  the  defendant 
company  always  kept  a  supply  of  good  boards  on  hand,  readily 
accessible  to  the  truckmen  for  whose  use  they  were  intended,  and 
that  there  was  a  supply  at  hand  on  the  morning  of  the  accident. 
The  injury  complained  of  was,  therefore,  due  to  the  negligence 
of  the  plaintiff  or  of  his  fellow  servants  in  selecting  for  their  use 
a  defective  board. 

In  the  case  of  smaller  appliances,  which  are  ordinarily  kept  in 
considerable  quantities,  and  are  in  their  nature  intended  to  be 
transported  from  place  to  place,  when  the  master  keeps  an  ade- 
quate and  accessible  stock  of  such  appliances  in  good  condition, 
contributory  negligence  is  predicable  of  the  act  of  the  servant 
who  selects  an  appliance  which  he  knows,  or  ought  to  have 
known,  to  be  defective  and  dangerous.  Labatt  on  Master  & 
Servant,  vol.  1,  p.  880;  White  v.  Newport  News  Shipbuilding 
Co.,  95  Va.  355,  28  S.  E.  577. 

If  the  plaintiff,  or  his  co-employees,  had  exercised  ordinary 
care  and  prudence  in  selecting  the  board,  he  would  have  escaped 
injury.  His  own  negligence,  or  that  of  his  fellow  servants,  con- 
tributed to  his  misfortune,  and  therefore,  upon  well-settled  prin- 
ciples, the  defendant  company  cannot  be  held  responsible. 

For  these  reasons,  the  judgment  complained  of  must  be  af- 
firmed. 
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Johnson  v.  Boston  &  M.  R.  R. 

(Supreme  Court  of  Vermont,  Windsor,  Feb.  2,  1906.) 

[62  Atl.   Rep.  1021.] 

Master  and  Servant — Injuries  to  Brakeman — Low  Bridges — ^As- 
sumed Risk.* — Plaintiff,  a  brakeman  on  defendant's  railroad,  as  his 
train  approached  a  low  bridge  of  which  he  had  knowledg^e,  lay  face 
downward,  prone  on  the  car  on  which  he  was  riding,  that  'he  might 
pass  under  the  bridge  in  safety.  He  was  surrounded,  however,  by  a 
cloud  of  smoke  and  steam  so  dense  that  it  cut  off  his  view  of  ob- 
jects about  him,  and,  being  choked  by  the  smoke,  he  raised  his 
head  to  catch  his  breath,  and  came  in  violent  contact  either  with  the 
bridge  or  ice  hanging  therefrom,  and  was  injured.  Plaintiff  had 
knowledge  that  the  engine  drawing  the  train  had  been  leaking  steam 
in  unusual  quantities  ever  since  the  train  was  started,  and  that  de- 
fendant's engines  generally  were  in  bad  condition  in  that  respect  at 
the  time  of  the  accident.  Held,  that  plaintiff  assumed  the  risk  and 
was  not  entitled  to  recover. 

Same — Proximate  Cause. — In  an  action  for  injuries  to  a  brakeman 
while  passing  under  a  low  bridge,  plaintiff's  testimony  that  he 
thought  that  he  was  struck  by  ice  on  the  bridge,  in  the  absence  of 
anything  else  in  the  record  to  show  whether  plaintiff's  opinion  was 
well-founded,  was  insufficient  to  establish  that  the  presence  of  ice 
was  the  cause  of  the  accident,  or  that  the  presence  of  such  ice  as 
might  have  been  on  the  bridge  at  the  time  was  unusual. 

Same — Negligence — Fellow  Servants.! — A  railroad  fireman  is  a 
fellow  servant  of  a  brakeman  on  the  same  train,  precluding  the 
brakeman  from  recovering  for  injuries  sustained  by  the  fireman's 
negligence  in  throwing  fresh  coal  into  the  boiler,  contrary  to  cus- 
tom, when  the  train  was  on  a  downgrade  and  while  the  brakemen 
were  required  to  be  on  top  of  the  cars,  thereby  causing  a  dense 
volume  of  smoke  and  gas  to  be  emitted,  etc. 

Exceptions  from  Windsor  County  Court;  Loveland  Munson, 
Judg^e. 

Action  by  Samuel  Johnson  against  the  Boston  &  Maine  Rail- 

*For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  structures  over  or  too  near  tracks, 
see  foot-notes  appended  to  South  Side  Elev.  R.  Co.  v.  Nesvig  (III.). 
17  R.  R.  R.  805,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  805;  foot-notes  ap- 
pended to  Miller  v.  Boston  &  Maine  R.  R.  (N.  H.),  17  R.  R.  R.  564, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  564;  foot-note  appended  to  Feams  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  15  R.  R.  R.  814,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  814. 

tFor  the   authorities   in  this  series   on   the   question   whether  the 
members  of  the  same  train  crew  are  fellow  servants,  see  foot-notes 
appended  to  Shugart  v,  Atlanta,  etc.,  Ry.  (C.  C.  A.),  17  R.  R.  R.  558. 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  558  (engineer  and  other  members  of 
his  train  crew) ;  foot-notes  appended  to  McLeod  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  14  R.  R.  R.  715,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  715 
(conductor  and  other  members  of  his  train  crew);  Virginia  &  S.  W. 
Ry.  Co.  V.  Bailey  (Va.),  15  R.  R.  R.  795,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  795  (fireman  fellow  servant  of  brakeman  of  his  train);  Louisville 
&  N.  R.  Co.  V.  Sullivan  (Ky.),  11  R.  R.  R.  131,  34  Am.  &  Eng.  R.  Cas., 
N.    S.,    131    (brakeman    on    freight    train    not    fellow    servant   of  its 
fireman  while  latter  was  temporarily  performing  duties  of  engineer); 
Hale  V.  Kansas  City  Southern  Ry.  Co.  (C.  C.  A.),  8  R.  R.  R.  4,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  4;  Southern  Ry.  Co.  v.  Clifford  (Ky.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  229  (brakeman  and  fireman  are). 
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road.    A  verdict  was  directed  in  favor  of  defendant.    Judgment 
was  rendered  thereon,  and  plaintiff  brings  exceptions.    Affirmed. 
Argued  before  Rowell,  C.  J.,  and  Tyler,  Start,  Watson, 
Haselton,  and  Powers,  JJ. 

R,  B.  Stevens  and  Frank  Plumley,  for  plaintiff. 
Hemton  &  Stickney,  for  defendant. 

Powers^  J.  The  plaintiff  seeks  damages  for  injuries  sustained 
in  the  defendant's  service  at  Lebanon,  N.  H.,  on  January  2, 
1902.  At  that  time  he  was,  and  for  more  than  11  years  prior 
thereto  had  been,  employed  by  the  defendant  as  a  freight  brake- 
man,  running  usually  between  Concord,  N.  H.,  and  White  River 
Junction,  Vt  During  all  that  time  there  had  been  maintained 
at  Lebanon  an  overhead  bridge  spanning  the  defendant's  track, 
so  low  as  to  endanger  one  passing  under  it  on  the  top  of  a 
freight  car  and  compel  him  either  to  descend  between  the  cars 
or  lie  flat  upon  the  car  to  escape  its  perils.  On  the  day  named 
the  plaintiff's  train  reached  Lebanon  between  8  and  9  o'clock  in 
the  evening.  It  was  a  moonlight  night,  and  freezing.  From 
Lebanon  toward"  White  River  Junction  the  defendant's  road  is 
descending,  and  agreeably  to  the  defendant's  rule  the  plaintiff 
was  at  his  post  on  top  of  the  fourth  car  from  the  engine  as  the 
train  left  the  station  at  Lebanon  and  approached  this  dangerous 
bridge.  The  plaintiff  knew  all  about  the  bridge  and  its  dangers, 
and  being  then  mindful  of  its  perils,  in  conformity  with  a  custom 
which  he  had  observed  during  the  entire  period  of  his  employ- 
ment on  the  road,  as  the  train  approached  the  bridge,  he  lay  face 
downward  prone  upon  the  car,  that  he  might  pass  under  in 
safety.  He  was  surrounded  with  a  cloud  of  smoke  and  steam 
so  dense  as  to  completely  envelop  him  and  cut  off  his  view  of  ob- 
jects about  him,  and,  being  choked  by  the  smoke,  steam,  and  gas 
from  the  engine,  he  raised  his  head  to  catch  breath,  and  came 
into  violent  contact  with  the  bridge  itself,  or  the  ice  depending 
Aerefrom,  and  was  severely  injured.  A  verdict  was  directed 
for  the  defendant  in  the  court  below,  and  to  that  direction  the 
plaintiff  excepted. 

This  accident  happened  in  New  Hampshire,  but  we  need  not 
pause  to  consider  whether  we  are  to  apply  the  law  of  that  state 
or  our  own;  for  upon  the  questions  raised  by  this  record  their 
decisions  are  in  entire  accord  with  ours.  The  law  of  the  case 
is  found  in  the  rule,  variously  stated  in  the  different  cases,  but, 
so  far  as  applicable  here,  amounting  to  this:  The  servant  as- 
sumes, not  only  the  risks  ordinarily  incident  to  his  employment, 
but  such  unusual  and  extraordinary  risks  as  he  knows  and  com- 
prehends. Carpenter's  Adm'r  v.  Railroad  Co.,  73  Vt.  336,  50 
Atl.  1099;  Morrisette  v.  Railroad  Co.,  74  Vt.  232,  52  Atl.  520; 
Kilpatrick  v.  Railroad  Co.,  74  Vt.  288,  52  Atl.  531,  93  Am.  St. 
Rep.  887;  Leazott  v.  Railroad  (N.  H.)  45  Atl.  1084;  Burnham  v. 
Railroad  (N.  H.)  44  Atl.  750.  So  it  is  that  a  servant,  when  in 
the  course  of  his  employment  a  special  and  obvious  risk  is  pre- 
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sented  to  him — one  not  ordinarily  incident  to  the  business — ma\\ 
as  a  rule,  decline  to  accept  it ;  but,  if  he  choose  to  encounter  it.  he 
assumes  it.     And  this  is  so,  thoug^h  the   risk  arises    from  the 
negflififent  performance  of  the  master's  duties.     Talbot  z\  Sims 
(Pa.)  62  Atl.  107;  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am. 
Rep.  425.     This  case,  then,  so  far  as  the  danglers  arising  from 
the  low  bridge  are  concerned,   comes  within  the  decisions  in 
Carbine's  AdmV  v.  Railroad,  61  Vt.  348,  17  Atl.  491,  Allen  r. 
Railroad,  69  N.  H.  271,  39  Atl.  978,  and  many  such  cases.    For 
the  plaintiff  knew  all  about  the  bridge  and  the  dangers  arising 
from  it,  and  by  continuing  in  the  service  had  assumed  tfiese  as 
amongf  those  incident  to  his  emplo)mient.     Indeed,  this  proposi- 
tion is  not  seriously  questioned;  but  the  plaintiff  insists  that  he 
was  at  the  time  of  the  accident  subjected  to  an  unusual  and  ex- 
traordinary hazard,  in  that  the  engine  hauling  this  train  was  de- 
fective, and  leaked  steam  in  extraordinary  volume;  that  this  was 
a  condition  which  ought  not  to  have  existed,  and  would  not 
have  existed  but  for  the  negligence  of  the  defendant,  and  conse- 
quently was  not  a  danger  assumed  by  him ;  and  that  this  condi- 
tion was  a  proximate  cause  of  the  injury,  and  affords  a  legal 
basis  for  a  recovery.     And  so  it  does,  unless,  as  we  have  seen, 
the  condition  and  its  dangers  were  known  to  and  voluntarily 
incurred  by  him.    That  the  condition  of  this  locomotive  was  as 
plaintiff  claims,  and  that  such  condition  resulted  from  the  negli- 
gence of  the  defendant,  is  not  denied.    But  the  record  shows  that 
its  condition  had  been  the  same  in  respect  to  leaking  steam  in 
unusual  quantities  all  the  way  from  Concord.     Not  only  that, 
but  it  appears  that  the  engines  generally  on  the  defendant's  road 
were  in  bad  condition  in  the  respect  indicated  at  the  time  of  this 
accident.    All  this  was  known  by  the  plaintiff.    The  risk  of  beings 
blinded  and  choked  bv  the  usual  volume  of  smoke  and  steam 
necessarily  emitted  from  the  locomotive  while  passing  under  the 
low  bridge   was   one   of  the   ordinary  hazards  of   the   service. 
Hardy  v.  Railroad,  68  N.  H.  536,  41  Atl.  179.     The  increased 
danger  arising   from   an   engine   leaking  unusual   quantities  of 
steam  was  as  obvious  to  the  plaintiff  as  to  the  defendant;  and 
it  must  be  held  that  the  plaintiff,  by  continuing  in  the  service 
with    full   knowledge,   assumed   the   increased   hazard — that  of 
passing  under  a  dangerously  low  bridge  while  enveloped  in  an 
unusual  cloud  of  steam  emitted  from  a  leaky  engine. 

It  is  further  insisted  by  the  plaintiff  that  there  was  evidence  in 
the  case  tending  to  show  that  the  plaintiff  was  struck  by  the 
ice  depending  from  the  bridge,  and  that  this  affords  evidence  of 
the  defendant's  negligence  sufficient  to  sustain  a  recover}'.  The 
only  evidence  on  this  subject  was  the  statement  of  the  plaintiff 
to  the  effect  that  he  thought  that  he  was  struck  by  the  ice  on 
the  bridge,  and  there  is  nothing  in  the  record  to  show  whether 
this  opinion  was  well-founded  or  otherwise.  Nor  is  there  any- 
thing in  the  record  tending  to  show  that  the  condition  in  this 
respect  at  the  time  of  the  accident  was  unusual.    For  aught  that 
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appears,  it  was  usual  for  ice  to  form  on  the  bridge  as  it  had  that 
nifi;ht.  It  was  incumbent  on  the  plaintiff  to  show  this — to  show^ 
an  unusual  condition — for  the  ordinary  condition  in  this  respect 
was,  like  the  others,  covered  by  his  assumption  of  risk.  Nor 
would  the  neg^ligence  of  the  fireman,  if  any,  in  throwing^  into  the 
boiler  fresh  coal  on  a  downg^rade  while  the  brakemen  had  to  be 
on  top  of  the  cars,  contrary  to  the  custom  of  the  fireman,  thereby 
causing  a  dense  volume  of  smoke  and  gas  to  be  emitted,  avail 
the  plaintiff.  For  this  would  be  the  negligence  of  a  fellow 
servant,  not  shown  to  have  been  incompetent,  which  could  not 
form  the  basis  of  a  recovery. 
Judgment  affirmed. 


Sharp  v.  Erie  R.  Co. 

(Court  of  Appeals  of  New  York,  Feb.  13,  1906.) 

[76  N.  E.  Rep.  923.] 

Negligence — Question  for  Court. — In  actions  for  personal  injuries 
arisingr  from  negligence,  that  the  facts  are  undisputed  does  not  make 
the  question  of  negligence  one  of  law. 

Master  and  Servant — Torts  of  Servant — Liability  of  Master.* — In 
an  action  against  a  railroad  company  to  recover  for  the  death  of  a 
boy  killed  by  a  detective  while  stealing  a  ride  on  a  freight  train,  if 
the  evidence  shows  that  he  acted  maliciously  or  in  the  pursuit  of 
some  purpose  of  his  own,  the  defendant  railroad  company,  in  whose 
employ  he  was,  is  not  bound  by  his  act;  but  if,  while  acting  within  the 
general  scope  of  his  employment,  he  disregards  his  master's  orders 
or  exceeds  his  powers,  the  master  will  be  responsible  for  his  conduct. 

Same — Question  for  Jury. — A  boy  who  had  been  stealing  a  ride  on 
a  freight  train  jumped  from  the  train  and  was  pursued  by  a  de- 
tective employed  to  keep  tramps  and  trespassers  from  its  trains  and 
yards,  and  at  a  point  about  100  feet  from  the  yard  he  was  shot  by  the 
detective.  Held  a  question  for  the  jury,  in  an  action  to  recover 
against  the  railroad  for  the  death  of  the  boy,  whether  the  detective 
acted  within  the  scope  of  his  employment,  or  whether  he  acted  as  a 
public  officer  only. 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
master's  liability  for  the  negligence  or  torts  of  his  servant  depends 
upon  whether  they  occurred  while  the  servant  was  acting  within  the 
scope  of  his  employment,  see  foot-note  appended  to  Barmore  v.  Vicks- 
burg,  etc.,  Ry.  Co.  (Miss.),  17  R.  R.  R.  841,  40  Am.  &  Eng.  R.  Cas., 
N.  S..  841;  St.  Louis,  etc.,  Ry.  Co.  v.  Grant  (Ark.),  17  R.  R.  R.  343, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  343;  Berry  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  17  R.  R.  R.  338,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  Overtoni 
V.  Boston  &  M.  R.  R.  (Mass.),  17  R.  R.  R.  332,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  332;  foot-note  appended  to  Texas  Midland  R.  R.  v.  Dean 
(Tex.),  16  R..  R.  R.  596,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  596  (arrests 
and  prosecutions). 

For  the  authorities  in  this  series  on  the  question  whether  a  railroad 
company  is  liable  for  the  wilful  or  malicious  torts  of  its  employees, 
see  foot-note  appended  to  Davenport  v.  Charleston  &  W.  C.  Ry. 
(S.  Car.),  17  R.  R.  R.  222,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  222;  Willis 
V.  Maysville  &  B.  S.  R.  Co.  (Ky.),  16  R.  R.  R.  832,  39  Am.  &  Eng. 
R  Cas.,  N.  S.,  832. 
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Bftaiter  and  Senrant — Injuries  to  Third  Person — ^Actions — Question 
for  Jury — Credibility  of  Witnesses. — In  an  action  against  a  railroad 
company  to  recover  for  the  death  of  a  boy  shot  by  a  detective  of  the 
company,  the  detective,  after  testifying  for  plaintiff  as  to  the  circum- 
stances resulting  in  the  shooting,  testified  on  cross-examination  to 
matters  excusing  his  conduct,  which  matters  were  undisputed.  Held, 
not  to  authorize  the  taking  of  the  case  from  the  jury;  the  credibility 
of  the  witness  being  for  the  jury. 

Gray,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  Charles  F.  Sharp,  administrator  of  George  Sharp, 
against  the  Erie  Railroad  Company.  From  a  judgment  of  the 
Appellate  Division  (85  N.  Y.  Supp.  553,  90  App.  Div.  502). 
affirming  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

David  C,  Robinson  and  Frank  C.  Ogden,  for  appellant. 
Frederick  Collin,  for  respondent. 

O'Brien,  J.  The  plaintiff's  intestate,  a  boy  of  about  17  >'ears 
of  age,  was  shot  and  killed  on  the  16th  of  May,  1901,  by  a  man 
named  Wheeler,  at  Salamanca.  The  boy,  with  one  or  two  com- 
panions, got  upon  one  of  defendant's  freight  cars  at  Elmira  for 
the  purpose  of  stealing  a  ride.  They  were  running  away  from 
their  homes,  and  their  destination  was  Youngstown,  Ohio.  When 
the  train  arrived  at  Salamanca,  some  60  miles  west,  it  appears 
that  three  men  shouted  to  them  that  there  were  detectives  in  the 
yard,  and  they  proceeded  to  get  off  as  quickly  as  possible.  They 
jumped  from  the  moving  train  and  were  pursued  by  Wheeler 
along  the  railroad  track  for  some  distance  to  the  west  when  the 
boy  turned  at  right  angles  and  passed  to  the  adjacent  land 
through  an  open  gate.  The  pursuit  was  continued  by  Wheeler 
for  about  50  feet  on  the  adjoining  land,  and  when  the  boy,  being 
ahead  of  him,  was  about  1000  feet  from  the  railroad  premises, 
Wheeler  drew  a  pistol  and  fired  at  him;  the  ball  entering  the 
back  of  his  head,  producing  death. 

The  question  in  this  case  is  whether  the  defendant  can  be  held 
responsible  for  the  act  of  Wheeler  in  killing  the  boy.  It  is 
claimed  that  Wheeler  acted  in  a  dual  capacity;  that,  while  he 
was  the  servant  of  the  defendant  for  certain  purposes,  he  was 
also  a  public  officer,  and  that  he  killed  the  boy  while  acting  in 
the  capacity  of  such  officer,  and  not  as  the  servant  of  the  de- 
fendant. It  is  important  to  know  at  this  stage  of  the  discussion 
just  what  Wheeler's  relations  to  the  defendant  were.  There  does 
not  seem  to  be  any  dispute  in  regard  to  the  scope  of  his  emplov- 
ment.  He  was  paid  $50  a  month  by  the  defendant,  and  his 
duties  were  to  protect  the  company's  interests  on* the  right  of 
way;  to  keep  tramps  from  trains  and  look  after  robberies  that 
might  occur  at  stations  and  on  freight  cars  in  the  yards  and  on 
the  tracks  and  in  the  station,  and  look  after  persons  in  an  intox- 
icated condition  on  the  company's  property,  and  generally  to 
look  after  crimes  committed  against  the  railroad  company  on 
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the  riffht  of  way.  It  was  part  of  his  duty  to  drive  off  and  keep 
off  trespassers  from  the  company's  property.  His  duty  was  not 
limited  to  keeping:  trespassers  off  the  trains  where  it  was  to  the 
company's  interest  to  keep  them  out  of  the  yard.  That  was 
largely  committed  to  his  discretion.  It  will  be  observed  that 
there  is  no  conflict  in  the  testimony  nor  any  dispute  about  the 
facts,  and  it  is  argfued  by  the  learned  counsel  for  the  defendant 
that  in  such  cases  the  question  becomes  one  of  law  for  the  court, 
and  there  is  nothing^  for  the  jury  to  pass  upon.  That  was  the 
view  taken  by  the  learned  courts  below.  The  plaintiff  was  non- 
suited, and  the  Appellate  Division  affirmed  the  judgment.  It  is 
argued  that  the  moment  Wheeler  passed  beyond  the  boundaries 
of  the  defendant's  premises  onto  the  adjoining  lot  where  the  de- 
ceased was  killed  he  was  no  longer  acting  as  the  defendant's 
servant,  but  was  pursuing  and  seeking  to  arrest  the  boy  who  had 
committed  or  was  engaged  in  the  commission  of  a  crime.  It 
will  be  noted  that  the  pursuit  commenced  when  the  deceased 
jumped  from  the  car  and  was  continuous  until  the  shooting 
occurred.  So  the  question  is  whether,  at  the  time  that  Wheeler 
fired  the  fatal  shot,  he  was  acting  as  the  defendant's  servant  or 
as  a  public  officer;  and,  further,  whether  that  question  was  one 
of  law  for  the  court,  or  of  fact  for  the  jury. 

In  actions  for  personal  injuries  arising  from  negligence,  and 
ill  other  actions  sounding  in  tort,  it  is  far  from  correct  to  assert 
that  when  the  facts  are  undisputed  the  question  becomes  one  of 
law.  Whether  the  undisputed  facts  impute  negligence  is  for  the 
jury,  when  the  circumstances  are  such  that  men  of  ordinary 
prudence  and  discretion  might  differ  as  to  the  character  of  the 
acts  under  the  circumstances  of  the  case,  or  whether  the  infer- 
ences to  be  drawn  from  or  the  significance  to  be  attached  to  the 
testimony  are  doubtful.  1  Thomas  on  Negligence,  p.  673.  A 
recent  author  who  has  written  much  on  the  law  of  negligence 
states  the  rule  in  these  words:  "It  is  obviously  a  question  of 
fact  for  the  determination  of  a  jury  whether,  at  the  time  of  the 
particular  act  or  omission  by  the  servant  which  caused  the  in- 
jury, the  plaintiff's  servant  was  acting  within  the  scope  of  his 
employment  or  acting  outside  of  it  to  effect  some  purpose  of  his 
own.  Upon  such  a  question  the  verdict  of  a  jury  will  be  con- 
clusive. *  *  *  Whether  the  person  whose  immediate  neg- 
ligence or  misconduct  caused  the  particular  injury  was  acting  at 
the  time  as  the  servant  of  the  person  sought  to  be  charged  fre- 
quently depends  on  such  a  variety  of  facts  that  it  falls  outside  of 
any  definite  rule,  and  for  that  reason  becomes,  under  proper  in- 
structions, a  question  of  fact  for  the  jury."  1  Thompson  on 
Negligence,  §§  615,  616.  The  circumstances  of  this  case,  it 
seems  to  me,  presented  a  question  of  the  same  general  character. 
Did  Wheeler,  at  the  moment  that  he  fired  the  fatal  shot,  put  off 
his  character  as  a  servant  of  the  defendant  and  put  on  another 
and  different  character,  namely,  the  powers  and  duties  of  a  public 
officer?    Does  the  fact  that  he  crossed  the  boundary  line  of  the 
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defendant's  premises  in  pursuit  of  the  boy  make  the  question  one 
of  law?    If  it  be  a  question  of  law,  the  principle  would  be  the 
same  whether  he  had  passed  the  boundary  line  by  the  distance  of 
2  feet  instead  of  50.    It  is  obvious  that  diere  is  no  rule  or  prin- 
ciple of  law  to  determine  such  a  question,  and  hence  it  belonged 
to  the  jury.     It  has  been  frequently  decided  by  this  court  that 
cases  almost  identical  in  their  facts  must  be  determined  by  the 
jury  when  the  testimony  is  of  the  same  character  as  that  in  the 
case  at  bar.    Rounds  v.  D.,  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129,  21 
Am.  Rep.  597 ;  Lynch  v.  Met  El.  R.  R.  Co.,  90  N.  Y.  77,  43 
Am.  Rep.  141 ;  Cohen  v.  Drv  Dock,  etc.,  R.  R.  Co.,  69  N.  Y.  170; 
Peck  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  587 ;  Hoffman  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  87  N.  Y.  25,  41  Am.  Rep.  337. 
These  cases,  and  other  cases  on  the  same  subject,  were  reviewed 
and  approved  in  a  very  recent  case  in  this  court,  which  is  almost 
identical  in  its  facts  with  the  case  at  bar.    Magar  v.  Hammond, 
183  N.  Y.  387,  76  N.  E.  474.    It  was  there  held  that  the  defend- 
ant would  be  liable  for  the  act  of  Wheeler  if  he  was  engaged 
within  the  general  scope  of  his  emplo)mient,  and  whether  he  was 
so  engaged  or  was  seeking  to  effect  some  purpose  of  his  own 
was  a  question  of  fact  for  the  jury. 

A  railroad  company  employing  a  servant  who  happens  to  be  a 
public  officer  acquires  no  immunity  from  such  employment  Con- 
stables and  policemen  are  often  employed  by  corporations  in  the 
same  capacity  as  Wheeler  was.  It  is  not  beyond  the  province  of  a 
jury  in  such  a  case  to  find  that  the  official  acts  of  the  employee 
are  to  be  used  for  the  benefit  of  the  defendant  and  in  protection 
of  its  interests  or  property.  And,  hence,  in  such  a  case  the 
character  of  the  servant's  act  is  to  be  determined  in  the  same  way 
and  upon  the  same  principles  as  if  he  was  not  a  public  officer  at 
all.  If  he  acts  maliciously  or  in  pursuit  of  some  purpose  of  his 
own,  the  defendant  is  not  bound  by  his  conduct,  but  if,  while 
acting  within  the  general  scope  of  his  emplojinent,  he  simply 
disregards  his  master's  orders  or  exceeds  his  powers,  the  jnaster 
will  be  responsible  for  his  conduct.  There  was  no  proof  in  this 
case  that  Wheeler  was  a  public  officer,  except  his  own  statement 
given  upon  the  examination  of  the  defendant's  counsel.  It  seems 
that  the  plaintiff's  counsel  called  him  as  a  witness  to  prove  the 
facts  resulting  in  the  shooting  of  the  boy,  and  upon  the  defend- 
ant's cross-examination  he  testified  to  his  official  character  with- 
out producing  any  written  or  record  evidence  of  the  fact.  The 
rule  in  such  cases  seems  to  be  that  where  one  of  the  parties  to 
an  action  calls  his  opponent  as  a  witness  and  proves  by  him 
facts  tending  to  sustain  his  case,  and  such  witness  in  his  own 
behalf  afterwards  gives  an  explanation  of  the  circumstances 
which,  if  true,  repels  the  idea  of  liability  on  the  part  of  the  de- 
fendant, and,  though  such  explanation  is  not  disputed  by  other 
evidence,  this  does  not  authorize  the  court  to  take  the  case  from 
the  jury ;  it  is  for  them  to  determine  what  degree  of  faith  is  to  be 
given  to  the  explanatory  testimony.     Wheeler  was  undoubtedly 
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ail  interested  witness.  He  testified  to  facts  necessary  to  the 
plaintiff's  case,  and  then  testified  to  facts  in  the  nature  of  an 
excuse  for  his  own  conduct;  and,  although  the  excuse  was  not 
affected  by  any  other  evidence,  still  his  credibility  was  for  the 
jury.  Becker  v.  Koch,  104  N.  Y.  394,  10  N.  E.  701,  58  Am. 
Rep.  515 ;  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383,  17  N.  E. 
129;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E.  333. 

It  follows  that  it  was  for  the  jury  to  determine  whether 
^\^leeler  acted  within  the  scope  of  his  employment,  or  whether, 
beings  a  public  officer,  he  acted  in  that  capacity  alone.  For  these 
reasons  I  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

CuLLEN,  C.  J.,  and  Barti^ett,  Werner,  and  Hiscock,  JJ., 
concur. 

Gray^  J.,  dissents  on  the  ground  that  as  the  plaintiff  had 
shown  Wheeler  to  be  a  local  police  officer,  constable,  and  deputy 
sheriflf,  and  that  the  assault  upon  the  boy  was  not  committed 
upon  the  defendant's  premises,  his  act  was  necessarily  that  of  an 
officer  of  the  law.    Hence  the  nonsuit  was  right. 

Chase,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Spangi^er  v.  Bawimore  &  O.  R.  Co. 

(Supreme   Court   of   Pennsylvania,   Jan.   2,    1906.) 

[62  Atl.   Rep.  919.] 

Master  and  Servant — Injury  to  Servant — Negligence  of  Fellow 
Servant.^ — Where  plaintiffs  husband,  an  employee  of  defendant  rail- 
road company,  was  killed  in  a  collision  while  on  an  engine  of  the 
company,  and  the  accident  was  caused  by  the  violation  by  fellow 
servants  of  the  rules  of  the  company,  it  was  not  liable. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  M.  E.  Spangler  against  the  Baltimore  &  Ohio  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Brown,  J.,  in  the  court  be- 
low: 

"This  matter  arises  upon  a  motion  to  take  off  a  compulsory 
nonsuit  in  an  action  by  Mary  E.  Spangler  against  the  Baltimore 
&  Ohio  Railroad  Company  to  recover  damages  resulting  from 
the  death  of  her  husband,  caused  by  a  head-on  collision  between 
an  east-bound  freight  engine  and  a  west-bound  passenger  train. 
Mr.  Spangler  was  upon  the  east-bound  freight  engine  operated 

♦For  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee assumes  the  risks  from  the  negligence  of  his  fellow  servants, 
see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Dillard  (Tenn.), 
17  R.  R.  R.  762,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  762. 
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by  the  freig^ht  crew  proceeding  to  the  scene  of  a  wreck  upon 
the  Wheeling  Branch  of  said  company. 

"The  undisputed  evidence  shows:  (1)  That  the  telegraphic 
message  (under  which  the  freight  engine  was  proceeding)  was 
subject  (a)  to  the  rule  and  railway  schedule  of  the  company 
giving  priority  of  right  of  way  to  passenger  trains,  and  (b)  to 
the  rule  requiring  a  flagman  approximately  a  mile  ahead  of  the 
freight  engine  to  protect  its  crew  against  passenger  trains.  (2) 
That,  in  violation  of  these  rules  and  schedules  well  known  to  the 
employees  of  the  railroad  company  (of  whom  Mr.  Spangler  was 
one),  the  freight  engine,  without  any  flagman  ahead,  proceeded 
easterly  several  miles  to  the  point  of  its  collision  with  the  west- 
bound passenger  train. 

"The  violation  of  these  rules  by  fellow  servants,  being  the 
proximate  cause  of  the  collisions,  bars  a  recover>'.  The  case  is 
ruled  by  Kennelty  v.  Baltimore  &  Ohio  Railroad  Company,  166 
Pa.  60,  30  Atl.  1014,  in  which  it  is  said  by  Mr.  Justice  Fell,  de- 
livering the  opinion:  'It  was  clearly  shown  by  the  testimony 
produced  by  the  plaintiff  that  the  collision  was  caused  not  by  an 
unsafe  schedule  or  defective  rules,  but  that  it  was  due  to  the 
reckless  disregard  of  clearly  defined  and  well-understood  duties 
by  those  in  charge  of  the  train.  As  they  were  co-employees  of 
the  plaintiff's  husband,  there  was  nothing  to  leave  to  the  jury, 
and  the  nonsuit  was  properly  entered.' 

"Motion  overruled." 


Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

Joseph  Howley  and  }V.  A.  Hudson,  for  appellant. 
John  S,  Wendt  and  Johns  McCleave,  for  appellee. 

Per  Curiam.    Judgment  affirmed,  on  the  opinion  of  the  court 
below. 


Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges. 

(Supreme   Court  of  Alabama,  June  30,   1905.) 

[39   So.    Rep.   902.] 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants— Suffi- 
ciency of  Complaint.* — Code  1896,  §  1749,  subsec.  5,  makes  an  em- 
ployer liable  for  injuries  to  a  servant,  caused  by  the  act  of  a  fellow 
servant,  when  the  injury  is  the  result  of  the  neglifpence  of  a  servant 
in  charf^e  or  control  of  any  locomotive  engine,  switch,  car,  or  train 
on  the  railroad,  etc.  Held,  that  a  complaint  for  injuries  to  a  servant 
caused  by  his  being  struck  by  defendant's  railroad  engine,  failing  to 
charge  that  the  person  whose  negligence  was  complained  of  was  in 
charge  of  the  engine,  did  not  state  a  cause  of  action  under  such 
section. 

Same.* — A  complaint  for  injuries  to  a  servant  by  the  alleged 
wanton,    reckless,   or    intentional    act   of   a    fellow    servant   was  de- 

♦See  foot-notes  appended  to  Louisville  &  N.  R.  Co.  r.  Dillard 
(Tenn.),  17  R.  R.  R.  762,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  762. 
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murrable,  where  it  failed  to  further  charge  that  the  master  was 
negligent  in  the  selection  of  the  alleged  negligent  servant  or  in 
gi\'ing  him  orders,  etc. 

Same — Liability  of  Master. — While  a  master  is  liable  for  the 
wanton,  reckless,  willful,  or  intentional  act  of  his  employee  within 
the  scope  of  his  employment,  the  master  is  not  liable  when  the  injury 
is  to  a  fellow  servant,  unless  negligence  is  shown  in  the  master 
himself  or  the  case  is  brought  within  the  employers'  liability  act. 

Same — Complaint. — A  complaint  for  injuries  to  a  servant  by  the 
intentional  or  willful  act  of  a  fellow  servant  operating  a  locomotive 
and  cars,  which  failed  to  allege  that  the  engine  or  car  was  "on  any 
railroad  track,"  did  not  state  a  cause  of  action  within  Code  1896,  § 
1794,  subsec.  5,  rendering  a  master  liable  for  injuries  to  a  servant  by 
the  negligence  of  any  servant  in  charge  of  a  locomotive,  car,  or  train 
upon  any  part  of  the  track  of  a  railroad. 

Pleading — Allegations  as  to  Venue— Negativing  Defenses. — Though 
an  action  for  injuries  to  a  servant  must  be  brought  in  the  county 
where  the  injury  occurred,  or  in  the  county  where  plaintiff  resides,  as 
provided  by  Acts  1903,  p.  182,  the  complaint  need  not  allege  that  the 
action  is  so  brought. 

Master  and  Servant — Injuries  to  Servant — Questions  for  Jury. — In 
an  action  for  injuries  to  a  servant,  evidence  held  to  require  the  de- 
nial of  a  general  charge  for  defendant. 

Trial— Special  Finding»--Several  Counts. — Where  the  complaint 
contained  several  counts,  it  was  proper  to  refuse  a  charge  that,  if 
the  jury  believed  the  evidence,  they  should  find  for  defendant  on  one 
of  the  counts. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— Instructions. — In  an  action  for  injuries  to  a  servant,  an  instruction 
that  if  plaintiff's  conduct  approximately  contributed  to  his  own  in- 
jury he  could  not  recover,  without  requiring  that  plaintiff's  conduct 
must  have  been  negligent,  was  properly  refused. 

Same — Willful  Injury. — Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  proof  sustaining  allegations  of  willful,  wanton,  and 
reckless  conduct  on  the  part  of  defendant's  engineer,  which  was  proxi- 
mately the  cause  of  plaintiff's  injury,  a  request  to  charge  that  if  there 
was  a  safe  way  and  an  obviously  dangerous  way*  for  plaintiff  to  dis- 
charge his  duties,  and  he  selected  the  dangerous  way,  he  could  not 
recover,  was  properly  refused. 

Same — Instructions. — In  an  action  for  injuries  to  a  servant,  a 
charge  that  if  plaintiff  could  have  performed  his  duties  in  unloading 
the  car  in  question  without  being  on  the  running  board  of  the  trestle 
where  the  car  was  being  placed,  and  he  could  have  remained  in  a 
place  of  safety  until  the  car  was  placed,  he  proximately  contributed 
by  his  own  negligence  to  his  injury  and  could  not  recover,  was 
properly  refused,  because  it  did  not  hypothesize  that  the  running 
board  was  an  obviously  dangerous  place. 

Same — Assumed  Risk. — Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  evidence  that  the  injuries  were  the  result  of  the  willful, 
wanton,  and  reckless  conduct  of  defendant's  engineer,  pleas  alleging 
that  plaintiff  assumed  the  risk  were  unavailable. 

Appeal  from  Circuit  Court,  Colbert  County;  E.  B.  Almon,, 
Judg^e. 
"To  be  officially  reported." 

Action  by  G.  M.  Bridges,  as  administrator  of  Arthur  A. 
Hughes,  deceased,  against  the  Tennessee  Coal,  Iron  &  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

19  R  R  R— 44 
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Rehearingf  denied  January  9,  1906. 

This  was  an  action  by  the  administrator  of  Arthur  A.  Hug^hes. 
The  said  Hug^hes  having  died  between  the  trial  of  this  cause  in 
the  lower  court  and  the  time  of  the  submission  of  this  cause  in 
this  court,  revivor  was  had  in  the  name  of  J.  M.  Bridges  as  ad- 
ministrator. The  complaint  contained  eight  counts ;  the  first  four 
counting  on  the  negligence  of  the  defendant,  through  its  servant, 
Jim  Street,  the  engineer  in  charge  of  deifendant's  engine,  by 
negligently  running  his  engine  against  defendant  and  knocking 
him  off  the  trestle.  Jim  Street  is  alleged  to  be  a  fellow  servant. 
The  first  count  declares  that  the  injury  was. wantonly  or  reck- 
lessly done.  The  other  three  are  in  simple  negligence.  De- 
murrers were  interposed  to  these  counts:  To  the  first  count 
because  (1)  therein  and  thereby  plaintiff  seeks  to  hold  the  de- 
fendant liable  for  the  wanton,  reckless,  or  intentional  act  of  a 
fellow  servant,  and  fails  to  allege  or  show  that  such  act  was  done 
under  the  direction  or  instruction  of  the  defendant;  (2)  said 
count  of  complaint  shows  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  fellow  servant  of  plaintiff,  and 
fails  to  show  or  allege  any  negligence  on  the  part  of  defendant 
in  the  selection  of  such  fellow  servant.  To  the  second  count 
because  ( 1 )  said  count  fails  to  allege  or  show  that  the  defendant 
owed  plaintiff  any  duty  at  the  time  and  in  the  place  where  the 
injury  complained  of  occurred.  To  the  fourth  count  because 
(1)  said  count  fails  to  allege  or  show  that  the  defendant  owed 
plaintiff  any  duty  at  the  time  and  in  the  place  where  the  injury 
complained  of  occurred.  To  each  count  of  the  complaint  because 
said  complaint  and  each  count  thereof  fails  to  show  where  the 
injury  complained  of  occurred. 

Plaintiflf  added  the  fifth,  sixth,  seventh,  and  eighth  counts. 
The  fifth  count  alleges  that  the  defendant  was  engaged  in  oper- 
ating a  glass  furnace  in  Colbert  county,  and  was  in  the  corporate 
limits  of  Sheffield;  and  in  connection  therewith  and  accessorv 
thereto  the  defendant  was  at  the  same  time  operating  locomo- 
tives or  switch  engines  and  cars  upon  railroad  tracks  and  the 
handling  of  material  for  and  the  products  of  said  furnace;  that 
plaintiff  was  employed  by  said  company  in  the  capacity  of  trestle 
foreman,  and  was  in  the  active  dischai^e  of  his  duties  upon  said 
trestle  when  it  was  being  used  by  the  defendant  in  its  said 
business,  when  he  was  recklessly,  wantonly,  or  intentionally  in- 
jured by  the  defendant,  through  its  servant,  one  Jim  Street,  who 
is  alleged  to  have  been  employed  by  defendant,  and  was  at  the 
time  working  for  defendant,  in  the  capacity  of  engineer,  and 
who  so  wantonly  or  recklessly  handled  the  engine  of  which  he 
was  in  charge  as  to  knock  plaintiff  off  the  trestle.  The  sixth 
count  is  in  simple  negligence,  and  contains  practically  the  same 
allegations  that  are  contained  in  the  fifth  count,  leaving  out  the 
wanton,  reckless,  or  intentional  feature  of  it.  The  seventh  count 
is  similar  in  all  respects  to  the  fifth  count,  except  it  alleges  that 
one  John  Gay,  who  was  in  the  employment  of  the  defendant. 
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working  on  said  trestle,  caugfht  hold  of  the  car  which  was  being 
operated  by  deferi|flant,  through  its  agent,  Jim  Street,  recklessly 
and  wantonly,  to  prevent  being  knocked  off,  and  that  the  en- 
gineer in  charge  of  the  engine  prop^ling  the  car  recklessly, 
wantonly,  or  intentionally  ran  said  engine  and  car,  with  the 
said  John  Gay  holding  thereto,  along  the  trestle,  so  thai  the 
body  of  said  John  Gay  struck  the  plaintiff  and  knocked  him  from 
the  trestle.  The  eighth  count  is  a  repetition  of  the  seventh  count, 
but  alleges  simple,  instead  of  wanton,  negligence.  Demurrers 
were  interposed  for  all  the  counts  except  count  6. 

The  following  charges  were  refused  to  the  defendant:  "(3) 
Gentlemen  of  the  jury,  there  is  no  evidence  of  wanton,  willful,  or 
intentional  injury  on  the  part  of  the  defendant's  servant,  Street, 
towards  plaintiff ;  and  if  you  believe  the  evidence  in  this  case  you 
must  find  for  the  defendant  on  the  first  and  fifth  counts  of  the 
complaint  *  *  *  (5)  The  court  charges  the  jury  that  there 
is  no  evidence  of  willful,  wanton,  or  intentional  injury  on  the 
part  of  Street;  and  if  they  believe  the  evidence  they  must  find 
ior  the  defendant  on  the  first  and  fifth  counts.  *  *  *  (7)  If 
the  jury  believe  from  the  evidence  that  plaintiff's  conduct  prox- 
imately contributed  to  his  own  injury,  then  he  cannot  recover  in 
this  case,  and  your  verdict  must  be  for  the  defendant.  *  *  * 
(9)  If  the  jury  believe  from  the  evidence  that  the  plaintiff  could 
have  performed  his  duties  in  unloading  the  car  without  being 
upon  the  running  board  of  the  trestle,  where  the  car  to  be  un- 
loaded was  being  placed,  and  that  he  could  have  remained  in  a 
place  of  safety  until  the  car  was  placed,  then  he  contributed  by 
his  own  negligence  proximately  to  his  injury,  and  he  cannot  re- 
cover. *  *  *  (12)If  the  jury  believe  from  the  evidence 
that  there  was  a  safe  way  and  an  obviously  dangerous  way  for 
the  plaintiff  to  discharge  the  duties  of  his  employment,  and  the 
plaintiff  selected  the  obviously  dangerous  way  of  performing 
said  duties,  and  he  was  thereby  injured,  I  charge  you  that  the 
plaintiff  was  guilty  in  selecting  the  dangerous  way  to  perform  his 
duties,  and  cannot  recover  in  this  case,  and  your  verdict  should 
be  for  the  defendant." 

Defendant  filed  a  number  of  pleas.  Plea  No.  2  alleged  that  the 
plaintiff  assumed  the  risk  of  injury  in  his  said  employment; 
No.  3,  that  the  employment  in  which  plaintiff  was  then  engaged 
was  obviously  dangerous  and  known  to  the  plaintiff  for  a  suffi- 
cient length  of  time,  that  he  remained  therein,  and  thereby  as- 
sumed the  risk  of  said  employment. 

Tillman,  Grub,  Bradley  &  Morrow  and  Wilhyte  &  Nathan,  for 
appellant. 
Kirk,  Carmichael  &  Rather,  for  appellee. 

Simpson,  J.  The  first  count  of  the  complaint  is  not  a  count 
under  the  statute,  because  it  does  not  allege  that  the  party  whose 
negligence  is  complained  of  was  in  charge  of  an  engine  on  a 
railroad.     Code  1896,  §  1749,  subsec.  5 ;  Sloss-Sheffield  Steel  & 
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Iron  Co.  V.  Mobley,  139  Ala.  425,  36  South.  181.    As  a  complaint 
at  common  law  said  count  alleges  that  the  injury  resulted  from 
the  wanton,  reckless,  or  intentional  act  of  a  fellow  servant  of 
plaintiff,  but  does  not  allege  or  show  that  the  master  was  guilty 
of  negligence  in  the  selection  of  said  servant,  or  in  the  orders 
given  him,  or  otherwise.     Consequently   the  demurrer  to  this 
count  should   have  been  sustained.     2   Labatt  on    Master  and 
Servant,  p.  2355,  §  855a;  Lawler  v,  Androscoggin  R.  R.  Co., 
62  Me.  463,  16  Am.  Rep.  492.    While  it  is  true  that  under  our 
decisions  a  master  is  liable  .for  the  wanton,  reckless,  willful,  or 
intentional  acts  of  his  employee,  when  acting  within  the  scope  of 
his  employment,  yet  that  does  not  abrogate  the  principle  that 
when  the  injury  is  to  a  fellow  servant  the  master  is  not  liable, 
unless  the  case  is  brought  within  the  statute,  or,  if  the  common- 
law  liability  is  relied  on,  negligence  be  alleged  and  shown  in 
the  master  himself.     1  Labatt  on  Master  and  Servant,  pp.  391, 
392,  §  177,  and  note.     The  Wildman  Case,  119  Ala.  566,  24 
South.  765,  the  Gilliam  Case,  70  Ala.  268,  the  Highland  Ave. 
Case,  125  Ala.  483,  28  South.  28,  and  the  Henry  Case,  139  Ala. 
162,  34  South.  389,  were  all  cases  of  injury  to  a  passenger  or  a 
stranger;  and  the  case  of  So.  Ry.  v.  Moore,  128  Ala.  434,  29 
South.  659,  merely  decides  that,  in  a  case  within  the  statute,  the 
f&ct  that  the  injury  was  from  the  willful,  wanton,  reckless,  or 
intentional  wrong  of  the  fellow  servant  does  not  prevent  a  re- 
covery, the  same  as  if  it  was  negligence,  strictly  speaking.    The 
general  principle  is  that  the  ''master  is  not  liable  to  those  in  his 
employ  for  injuries  resulting  from  the  negligence,  carelessness, 
or  misconduct  of  a  fellow  servant"     Laning  v.  N.  Y.  Central 
R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417. 

The  demurrer  to  the  fourth  count  of  the  complaint  was  im- 
properly overruled.  Said  count  alleges  that  defendant  was 
operating  a  furnace  in  Colbert  county,  and  was  operating  a 
locomotive  along  a  certain  railroad  track,  but  it  does  not  allegje 
that  the  engine  or  car  was  on  any  railroad  track.  See  Mobley  s 
Case,  supra.  Notwithstanding  Acts  1903,  p.  182,  requiring  these 
actions  to  be  brought  in  the  county  where  the  injury  occurred, 
or  in  the  county  where  plaintiff  resides,  it  is  not  necessar}'  to 
allege  these  matters  in  the  complaint,  as  it  is  a  matter  of  defense 
to  be  pleaded.  The  demurrer  to  the  fifth  count  should  also  have 
been  sustained.  See  Mobley*s  Case,  supra,  and  others  referred 
to.  The  court  finds  in  the  record  no  demurrers  to  the  sixth 
count  of  the  complaint. 

As  there  was  a  conflict  in  the  evidence  on  the  subject  of  giv- 
ing or  obeying  signals  to  stop  and  of  the  safety  or  unsafely  of 
the  position  on  the  running  board,  and  on  the  question  whether 
or  not  the  engineer  ran  the  car  further  than  the  signals  author- 
ized, also  as  to  whether  plaintiff  was  knocked  off  by  the  car  or  bv 
the  body  of  Gay,  the  court  properly  refused  to  give  the  general 
charge  for  defendant.  Charges  3  and  5,  requested  by  the  de- 
fendant, were  properly  refused.     Where  the  complaint  contains 
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several  counts,  it  is  proper  to  refuse  a  charge  instructing  the 
jur>%  if  they  believe  the  evidence,  to  find  for  the  defendant  on  one 
of  the  counts.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Habiel,  138  Ala. 
348.  35  South.  344;  Bessemer  Liquor  Co.  v,  Tillman,  139  Ala. 
462,  36  South.  40. 

The  court  did  not  err  in  refusing  to  give  charge  7,  requested 
by  defendant.  In  order  to  sustain  the  defense  of  contributory 
negligence,  the  conduct  of  the  plaintiff  must  be  negligent,  and 
must  also  contribute  proximately.  This  charge  does  not  refer 
it  to  the  jury  to  determine  whether  plaintiff  was  negligent.  A 
man's  conduct  may  proximately  contribute  to  his  injury,  yet  he 
may  have  been  free  from  any  negligence.  Charge  7  was  prop- 
erly refused.  The  court  properly  refused  to  give  charge  12,  re- 
quested by  the  defendant,  as  there  were  counts  in  the  complaint 
alleging  willful,  wanton,  and  reckless  conduct  on  the  part  of  the 
engineer,  and  the  court  is  not  prepared  to  say  that  there  was  no 
evidence  from  which  the  jury  might  find  that  said  allegations 
were  sustained.  Charge  9  was  properly  refused  because  it  did 
not  hypothesize  that  the  running  board  was  a  place  obviously 
dangerous. 

The  demurrers  to  pleas  2  and  3  were  properly  sustained,  as 
said  pleas  do  not  sufficiently  set  forth  any  defense. 

For  the  errors  pointed  out,-  the  judgment  of  the  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

McClellan,  C.  J.,  and  Tyson  and  Anderson,  J.,  concur. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Peck. 

(Supreme  Court  of  Indiana,  Nov.  28,  1905.) 
[76  N.  E.   Rep.  163.] 

Pleading — Matters  of  Fact  or  Conclusions — Negligence — Personal 
Injury — Allegation  of  Facts  Showing  Legal  Duty.* — The  complaint, 
in  an  action  for  a  personal  injury  negligently  inflicted  by  another, 
niust  allege  facts  showing  that  the  latter  owed  a  legal  duty  to  the 
person  injured  and  that  he  negligently  failed  to  perform  the  duty; 
and  the  mere  allegation  of  the  pleader  that  such  a  duty  existed  is 
insufficient. 

Same — Master  and  Servant — Injury  to  Employee.* — A  complaint,  in 
an  action  under  the  employers'  liability  act  (Laws  1893,  p.  294,  c. 
130,  §  1;  Burns'  Ann.  St.  1901,  §  7083,  subd.  4),  making  a  railroad 
company  liable  for  an  injury  to  an  employee  caused  by  the  negligence 
of  the  person  in  charge  of  any  engine,  which  alleges  that  cars  were 
drawn  past  a  switch,  that  it  then  became  the  duty  pf  the  engineer 
not  to  move  the  cars  tintil  signaled  to  do  so  by  the  switchman  or  the 

♦See  extensive  note,  17  R.  R.  R.  236.  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
236;  foot-note  appended  to  Kansas  City,  etc.,  R.  Co.  v.  Matthews 
(Ala.),  17  R.  R.  R.  79,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  79;  Georgia 
Ry.  &  Elec.  Co.  v.  Reeves  (Ga.),  17  R.  R.  R.  26,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  26. 
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conductor  in  charf^e.  and  that  the  engineer,  without  receiving  any 
signal  and  in  disregard  of  his  duty,  backed  the  cars,  causing  the  injury 
complained  of,  is  fatally  bad  for  failing  to  allege  the  facts  makiii)^ 
it  the  duty  of  the  engineer  not  to  move  the  cars  unless  signaled. 

Same. — The  complaint  is  also  objectionable  as  containing  allega- 
tions in  the  alternative. 

Appeal  from  Circuit  Court,  Cass  County ;  J.  M.  Rabb,  Special 
Judge. 

Action  by  Charles  M.  Peck  against  the  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred  from  the  Appellate 
Court,  under  Bums'  Ann.  St.  1901,  §  1337u.     Reversed. 

G,  E,  Ross,  for  appellant. 
Kistler  &  Kisiler,  for  appellee. 

Jordan,  J.  Appellee,  on  January  10,  1903,  by  a  complaint 
in  four  paragraphs,  instituted  this  action  to  recover  for  personal 
injuries  sustained  by  him  on  account  of  the  alleged  negligence 
of  appellant  railway  company.  The  first  and  third  paragraphs 
of  the  complaint  were  dismissed,  and  the  cause  tried  on  the 
second  and  fourth.  A  demurrer  for  insufficiency  of  facts  was 
overruled  to  each  of  the  latter  paragraphs.  On  the  issues  joined 
the  case  was  tried  by  a  jury,  and  a  verdict  returned  awarding^ 
appellee  damages  in  the  sum  of  $2,400.  The  court,  over  ap- 
pellant's motion  for  a  new  trial,  rendered  judgment  upon  the 
verdict.  The  errors  assigned  are  to  the  effect  that  the  court 
erred  in  overruling  appellant's  demurrer  to  each  of  the  aforesaid 
paragraphs  of  the  complaint  upon  which  the  cause  was  tried, 
and  in  denying  its  motion  for  a  new  trial. 

It  appears  to  be  conceded  by  the  parties  that  both  the  second 
and  fourth  paragraphs  are  based  on  the  fourth  subdivision  of 
section  7083,  Burns'  Ann.  St.  1901 ;  the  same  being  section  1  oi 
the  employers'  liability  act  of  1893  (Laws  1893,  p.  294,  c.  130), 
which  provides  that  "Every  railroad  or  other  corporation  *  *  * 
operating  in  this  state  shall  be  liable  for  damages  for  personal 
injuries  suffered  by  an  employee  while  in  its  service,  the  em- 
ployee so  injured  being  in  the  exercise  of  due  care  and  diligence 
in  the  following  cases :  *  *  *  Fourth :  Where  such  injur)'  was 
caused  by  the  negligence  of  any  person  in  the  service  of  such 
corporation  who  has  charge  of  any  *  *  *  locomotive  engine  or 
train  upon  a  railway."  The  fourth  paragraph  of  the  complaint 
alleges  that  the  defendant,  appellant  herein,  is  a  corporation 
organized  under  the  laws  of  the  state  of  Indiana  and  owns  and 
operates  a  steam  railroad  within  and  through  said  state,  and 
within  and  through  the  city  of  Logansport,  therein.  It  is  al- 
leged that  in  the  latter  city,  on  March  8,  1902,  and  long  prior 
thereto,  the  defendant  as  a  part  of  its  railway  system  owned  and 
operated  a  railway  yard  consisting  of  various  switches,  tracks, 
and  spurs,  extending  in  an  easterly  direction  from  a  point  near 
Berkly  and  Canal  streets  to  a  point  near  Seventeenth  street  m 
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said  city.  On  said  day  the  plaintiff,  appellee  herein,  was  in  the 
employ  of  the  defendant  as  a  switchman  eng^ag^ed  with  others 
of  its  employees  in  switching  cars,  making  up  and  separating 
trains  of  cars,  and  in  discharging  duties  usually  required  of  a 
switchman  in  railway  yards.  There  was  used  by  the  defendant 
for  the  purpose  of  switching  and  making  up  trains,  etc.,  a  loco- 
motive engine  which  was  in  charge  of  a  locomotive  engineer 
who  was  an  employee  of  the  defendant.  This  engine  was  oper- 
ated in  the  yards  and  on  the  tracks  of  the  company.  About  8 
0  clock  on  the  night  of  said  day  this  engine  in  charge  of  said 
engineer  was  connected  or  attached  to  a  cut  of  cars  which  were 
standing  in  said  yard,  and  said  cut  was  pulled  in  a  westerly  di- 
rection out  on  to  one  of  the  main  tracks  of  the  defendant's  road 
for  the  purpose  of  clearing  a  switch  which  was  connected  with 
another  track  parallel  thereto.  The  cut  of  cars  was  drawn  past 
said  switch  connection  and  there  stopped,  "when  and  where,"  as 
stated  or  alleged  by  the  pleader,  "it  became  the  duty  of  said 
locomotive  engineer  not  to  move  or  propel  said  locomotive  and 
cars  nor  to  back  the  same  until  signaled  to  do  so  by  this  plaintiff, 
or  the  conductor,  an  employee  of  said  company  in  charge  and 
conducting  the  switching  of  said  cars."  The  pleading  then  al- 
leges that  the  plaintiff  rode  on  the  cut  of  cars  in  question  down 
to  the  switch  and  alighted  therefrom,  and  that  after  the  cars 
had  passed  the  switch  he  then  "carefully  and  prudently  started 
to  cross  said  track,  and  while  doing  so  his  foot  caught  within 
the  equipment  of  said  switch  connection  and  road  structure  and 
became  fastened  and  held  him  secure;  that  he  immediately  tried 
to  release  himself  from  such  retention,  using  due  care  and 
diligence  in  that  respect,  but  was  unable  to  do  so  before  the 
injury  hereinafter  complained  of.  That  while  in  such  condition, 
not  being  able  to  extricate  himself  and  get  off  of  said  track, 
and  without  any  signal  to  do  so  from  this  plaintiff  or  other  person 
whose  duty  it  was  Jo  signal  such  engineer,  and  in  total  disregard 
of  his  duty  in  that  respect,  said  engineer  in  charge  of  said  loco- 
motive engine,  as  aforesaid,  carelessly  and  negligently  backed 
said  cut  oi  cars  against  and  upon  this  plaintiff,  thereby  injuring 
him  by  crushing,  maiming,  and  mangling  his  right  leg,"  etc. 

Appellant's  counsel  insist  that  both  of  the  paragraphs  in  ques- 
tion are  insufficient  upon  demurrer,  at  least,  for  the  reason  that 
each  fails  to  show  by  the  averment  of  proper  facts  the  existence 
of  any  legal  duty  owing  to  the  plaintiff  herein,  either  by  the  de- 
fendant or  the  engineer  to  whom  the  alleged  negligence  is  im- 
puted. The  rule  is  well  and  universally  settled  that,  in  pleading 
a  cause  of  action  in  accident  cases  to  recover  for  a  personal 
injury  or  death  of  a  person  on  account  of  negligence,  it  is 
essential  that  the  complaint  inter  alia  contain  an  allegation  or 
statement  of  facts  by  which  it  is  shown  that  the  defendant  owed 
a  legal  duty  to  the  plaintiff,  and  that  the  defendant  negligently 
performed  or  negligently  failed  to  perform  such  duty.  The  mere 
allegation  or  conclusion  of  the  pleader  standing  alone  that  such  a 
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duty  existed,  or  in  other  words,  in  the  absence  of  facts  or  cir- 
cumstances to  sustain  the  allegation  or  conclusion  that  the  duty 
existed,  is  not  sufficient  as  a  matter  of  pleading.    JefFersonville, 
etc.,  R.  Co.  v.  Dunlap,  29  Ind.  426;  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser,  163  Ind.  247,  71  N.  E.  218,  and  the  many  author- 
ities and  cases  there  cited;  Chicago,  etc.,  R.  Co.  v.  Barnes  (Ind. 
Sup.)  73  N.  E.  91 ;  Black's  Law  &  Prac.  Accident  Cases,  §  150; 
14  Ency.  PI.  &  Prac.  p.  332.    The  fourth  paragraph,  in  r^^ard 
to  the  question  of  showing  a  legal  duty  owing  by  the  engineer  to 
whom  the  negligence  is  imputed  upon  which  appellee  seeks  to 
base  his  cause  of  action,  certainly  falls  far  short  under  the  facts 
of  coming  within  the  requirements  of  the  rule  asserted.     It  must 
be  remembered  that  there  is  a  material  difference  in  respect  to  a 
matter  or  question  of  pleading  and  one  relating  to  evidence.    In 
pleading  or  stating  a  cause  of  action  facts  must  be  directly  and 
positively  alleged,  while  in  regard  to  evidence  conclusions  may  be 
inferred  or  warranted  from  facts  or  circumstances  shown  upon 
the  trial.    Laporte  Carriage  Co.  v,  Sullender  (at  the  Mav  term, 
1905)  75  N.  E.  277.    In  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind. 
Sup.)  73  N.  E.  91,  this  court,  in  speaking  in  respect  to  what  is 
necessary  to  disclose  a  legal  duty  in  a  pleading,  said :    "It  was  not 
essential  to  allege  that  a  certain  line  of  conduct  was  a  duty  im- 
posed upon  appellant  by  law,  for  as  a  general  rule  a  legal  duty 
may  be  implied  from  the  facts  averred  in  the  pleading."    It  will 
be  noted  that  the  paragraph  under  review,  after  averring  that 
the  engineer  stopped  the  cut  of  cars  at  the  point  in  question,  then 
charges  that  it  became  the  duty  of  the  engineer  not  to  move 
or  propel  the  locomotive  and  cars,  nor  to  back  the  same  until 
signaled  to  do  so  by  the  plaintiff  or  the  conductor,  etc.    The 
pleading  then  proceeds  to  allege  that  the  plaintiff  in  crossing  the 
track  caught  his  foot  in  the  manner  as  shown  and  while  in  this 
position   it  is  averred   that  the   engineer,   "without   any  signal 
from  the  plaintiff  or  other  person  whose  duty  it  was  to  signal 
said   engineer,   carelessly   and   negligently   backed   said   cut  of 
cars,"  etc.     Aside  from  the  mere  charge  or  conclusion  of  the 
pleader,  there  is  nothing  in  the  nature  of  facts  alleged  to  in  any 
manner  disclose  that  it  was  the  duty  of  the  enigneer  not  to 
move  the  locomotive  and  cars  from  the  point  at  which  they  had 
been  stopped  unless  signaled  to  do  so  by  the  plaintiff.     If  this 
duty  arose  out  of  any  rule  or  rules  of  appellant  company,  or  out 
of  any  orders  or  directions  given  by  it,  or  from  anything  which 
required  the  engineer  in  charge  of  the  engine  in  question  to  be 
subject  to  the  signal  of  plaintiff  at  that  particular  time,  such 
facts   ought   to   have   been   alleged.      Had   the   pleading  upon 
the  point  in  controversy  properly  revealed  a  legal  duty  owing  by 
the  defendant  to  the  plaintiff,  then,  under  a  well  settled  rule,  a 
violation  or  breach  thereof  might  have  been  shown  by  a  general 
averment  of  negligence.     See  Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser, supra,  page  265,  163  Ind.,  71  N.  E.  218;  Chicago,  etc., 
R.  Co.  V.  Barnes,  supra. 
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Counsel  for  appellee,  however,  in  view  of  their  argtiment,  ap- 
parently labor  under  the  mistake  that  a  general  allegation  of  neg- 
ligence will  suffice  to  show  both  a  legal  duty  and  a  violation 
thereof.  This,  is  untenable.  The  pleading  may  also  be  said  to 
be  open  to  the  objections  that  it  alleges  certain  matters  and 
things  in  the  alternative.  As  a  general  rule,  to  plead  in  the 
alternative  vitiates  the  pleading.  1  Chitty  on  Pleading,  *pp. 
236,  237;  Wheeler  v,  Thayer,  121  Ind.  64,  67,  22  N.  E.  972,  and 
authorities  there  cited.  While  the  second  paragraph  is  not  quite 
as  objectionable  as  the  fourth,  nevertheless  it  is  open  to  the  same 
objections  which  we  have  pointed  out  in  regard  to  the  latter,  and 
these  serve  to  condemn  it. 

Other  questions  are  argued  by  counsel  for  appellant,  but  these, 
in  part  at  least,  are  settled  by  the  decision  in  the  Lightheiser 
Case,  supra,  and  the  decisions  of  this  court  in  later  cases.  In 
respect  to  others  it  is  not  clear  that  they  will  arise  again  upon 
another  trial  of  the  cause,  therefore  we  pass  them  without  con- 
sideration. 

For  the  error  of  the  trial  court  in  overruling  the  demurrer  to 
the  second  and  fourth  paragraphs  of  the  complaint,  the  judg- 
ment is  reversed,  with  instructions  to  sustain  the  demurrer  to 
the  paragraphs  in  question,  with  leave  to  appellee  to  file  an 
amended  complaint. 


JAMMING  V,  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,   Nov.  24,   1905.) 

[104  N.  W.  Rep.  1079.] 

Master  and  Servant — Personal  Injuries — Operation  of  Railroad — 
Fellow  Servants.'*' — A  crew  of  nine  men,  consisting  of  an  engineer,  a 
craneman,  a  fireman,  two  jackmen,  and  four  pitmen,  were  engaged  in 
operating  a  steam  shovel  in  a  gravel  pit.  The  outfit  consisted  of  a 
shovel,  an  engine  house,  which  contained  the  engine  which  operated 
the  shovel,  an  old  engine  tender,  which  contained  the  coal  and  water, 
and  a  caboose.  It  was  all  located  upon  a  short  track,  which  was  made 
up  of  sections  six  feet  long.  As  the  work  progressed,  and  it  became 
necessary  to  move  the  shovel  forward,  a  section  of  track  was  taken 
up  from  the  rear  and  placed  in  front  of  the  shovel.  The  track  was 
in  no  way  connected  with  any  other  track.     About  16  feet  from  the 

*For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  railroad  work,  see  foot-note  appended  to  Mace  v.  Boedker  &  Co. 
(Iowa),  17  R.  R.  R.  301,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  301. 

For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him,  see  foot-note 
appended  to  Hilton  v.  Fitchburg  R.  R.  (N.  H.),  16  R.  R.  R.  757,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  757;  Hooe  v.  Boston  &  N.  St.  Ry.  Co. 
(Mass.),  14  R.  R.  R.  288,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  288. 

For  the  authorities  in  this  series  showing  who  are  vice  principals  or 
superior  servants,  whose  negligence  other  employees  do  not  assume, 
under  the  fellow  servant  rule,  see  foot-note  appended  to  Struble  v. 
Burlington,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  259,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  259. 
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shovel  outfit,  there  was  a  temporary  track,  upon  which  stood  ballast 
cars,  and  this  track  was  about  80  rods  from  the  main  railroad  track, 
with  which  it  connected  at  a  point  about  one  mile  distant.  The 
engineer  employed  and  discharged  the  men  and  generally  controlled 
the  crew.  He  personally  had  charge  of  the  work  of  moving  the  crane, 
and  controlled  the  speed  and  course  of  the  bucket  attached  thereto. 
Plaintiff,  one  of  the  pitmen,  was  injured  by  the  negligent  manner  in 
which  the  engineer  caused  the  bucket  to  swing  from  the  ballast  car 
into  the  pit.     Held: 

(1)  That  the  plaintiff  and  his  fellow  servants  were  not  at  the  time 
of  the  accident  engaged  in  operating  a  railway. 

(2)  That  the  danger  to  which  the  plaintiff  was  subjected  w^as  not 
one  of  the  hazards  peculiar  to  the  operation  of  a  railroad,  and  there- 
fore was  not  within  section  2701,  Gen.  St.  1894. 

(3)  That  the  engineer  was  a  fellow  servant  of  the  plaintiff,  who 
was  a  pitman,  and  whose  work  it  was,  with  the  assistance  of  others, 
to  take  the  six-foot  section  of  track  from  the  rear  of  the  outfit,  carry 
it  forward,  and  fasten  in  position  in  front  of  the  steam  shovel. 

Negligence — Pleading—rroof. — The  rule  that  where  the  complaint 
in  an  action  to  recover  damages  for  personal  injuries  alleg^es  specitic 
acts  of  negligence  the  proof  will  be  confined  to  the  matters  thus  al- 
leged, applied. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wrig^ht  County;  Arthur  E.  Gid- 
din^s,  Judge. 

Action  by  Michael  H.  Jemming  against  the  Great  Northern 
Railway  Company.  At  the  close  of  the  evidence,  a  verdict  for 
defendant  was  directed,  and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.    Affirmed. 

F.  E,  Latham  and  /.  C.  Tarbox,  for  appellant. 

Rome  G,  Brown  and  Chas,  S.  Albert,  for  respondent. 

Elliott,  J.  The  plaintiff  was  injured  while  in  the  employ  of 
the  defendant  railway  company,  and  brought  this  action  to  re- 
cover damages  on  the  ground  of  the  alleged  negligence  of  the 
defendant.  At  the  close  of  the  plaintiff's  case,  the  court  directed 
a  verdict  in  favor  of  the  defendant,  and  from  an  order  denying 
a  motion  for  a  new  trial,  the  plaintiff  appeals  to  this  court. 

The  facts  are  comparatively  simple  and  easily  understood. 
The  plaintiff  was  employed  by  the  defendant  railroad  company 
as  a  pitman  with  one  of  the  steam  shovel  crews  engaged  in 
shoveling  gravel  from  a  gravel  pit  in  New  London.  He  com- 
menced work  on  the  12th  of  September,  1904,  and  was  employed 
continuously  from  that  date  until  the  10th  of  October,  when  he 
was  injured.  The  steam  shovel  outfit  with  which  the  plaintiff 
was  working  consisted  of  the  shovel,  an  engine  house,  which 
contained  the  engine  operating  the  shovel,  an  old  engine  tender, 
containing  the  coal  and  water  for  the  use  of  the  engine,  and  a 
sort  of  caboose.  It  was  a  steam  shovel  such  as  is  ordinarily  used 
for  similar  work  in  places  in  no  way  connected  with  the  railway 
business.  The  shovel  was  located  upon  sections  of  track  about 
6  feet  long,  which  were  not  connected  in  any  way  with  any 
other  track.     About  16  feet  from  the  shovel  outfit,  there  was  a 
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temporary  track,  upon  which  stood  ballast  cars,  and  this  track 
was  about  80  rods  away  from  the  main  railway  track,  with  which 
it  connected  about  one  mile  from  the  place  where  the  steam 
shovel  was  located.  The  shovel  worked  into  the  bank  immedi- 
ately in  front  and  on  the  left-hand  side.  In  its  operation  the  dirt 
was  removed  from  the  place  immediately  in  front  before  com- 
mencing; on  the  left-hand  side.  When  enough  had  been  removed 
from  the  front  to  make  the  necessary  room,  a  section  of  the 
movable  track  was  taken  up  from  the  rear  of  the  outfit,  carried 
forward  by  the  pitmen,  and  placed  in  front  of  the  shovel.  The 
crew  consisted  of  a  fireman,  engineer,  craneman,  two  jackmen, 
and  four  pitmen,  of  which  the  plaintiff  was  one.  It  was  the  duty 
of  the  pitmen  to  level  off  the  place  for  a  section  of  the  track,  and 
then  pick  up  the  ties  and  rails  constituting  the  section,  carry  them 
around  in  front  of  the  shovel,  and  put  them  in  place.  •  These 
rails  were  six  feet  long,  and  were  fastened  together  by  two 
bridal  bars  or  pieces  of  iron,  which  could  be  moved  forward  and 
backward  on  the  rail.  The  same  section  was  used  over  and 
over  again,  as  fast  as  the  steam  shovel  moved  ahead.  The 
shovel  was  moved  by  the  engine,  which  was  used  to  do  the 
digging.  The  movements  of  the  shovel  were  controlled  by  the 
engineer  and  the  craneman.  The  engineer  would  swing  the  crane 
around,  raise  and  lower  it,  and  when  the  dipper  was  filled  would 
raise  it  up,  and  swing  it  over  the  ballast  car.  He  governed 
the  speed  and  the  height  and  course  of  the  dipper.  He  hired  and 
discharged  the  men  constituting  the  crew,  and  was  in  general 
charge  of  the  operation  of  the  shovel.  The  craneman  attended 
to  the  raising  and  lowering  of  the  dipper  while  they  were  dipping. 
As  usually  operated,  when  the  men  were  in  the  pit,  the  shovel 
was  swung  around  from  the  ballast  car  over  and  across  the  track, 
then  lowered  at  something  like  a  right  angle  with  its  first  course^ 
then  brought  back  towards  the  machinery,  and  pushed  forward 
into  the  bank  until  the  dipper  was  filled ;  after  which  it  was  raised 
up  over  the  track,  and  back  again  to  the  car,  where  it  was 
emptied.  On  tlie  day  when  the  plaintiff  was  injured  the  shovel 
was  being  operated  somewhat  faster  than  usual.  The  plaintiff 
was  in  the  pit,  engaged  in  fixing  the  bridal  bars,  when  the  en- 
gineer brought  the  dipper  down  in  an  unusual  course,  "kind  of 
comerwise"  from  where  it  started,  over  the  place  where  he  was 
working,  so  that  it  would  have  struck  him  had  he  remained  in 
that  place.  In  trying  to  escape  he  fell  on  the  track,  and  the 
dipper  in  its  forward  course  towards  the  dirt  struck  him,  and 
caused  the  injuries  complained  of.  At  the  time  of  the  accident 
both  the  ballast  car  and  the  steam  shovel  outfit  were  stationary, 
the  machinery  and  crane  mechanism  only  being  in  motion. 

1.  The  appellant  contends  that  the  defendant  was  guilty  of 
negligence  in  not  framing  such  general  rules  and  regulations  as 
a  prudent  man  would  under  the  circumstances  consider  neces- 
sary and  reasonable  for  the  elimination  of  possible  dangers  and 
the  protection  of  the  employees.    There  is  nothing  in  the  record 
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to  show  whether  or  not  such  rules  were  made  in  this  instance. 
I'.ut  the  appellant  is  not  in  a  position  to  predicate  neglig^ence 
upon  the  failure  to  make  such  rules,  even  if  it  appeared  that  none 
were  made  and  promulgated.  The  allegation  of  the  complaint 
is  that,  "while  plaintiff  was  so  working,  and  while  he  was  exer- 
cising ordinary  care  and  caution,  and  without  fault  or  negligence 
on  the  part  of  the  plaintiff  in  any  manner  whatever,  defendant 
wrongfully,  negligently,  and  carelessly  caused  the  heavy  iron 
scoop  or  bucket  for  digging  up  and  elevating  the  gravel,  with  the 
heavy  arm  or  lever  by  which  it  was  operated,  to  descend  in  a 
sudden  and  unexpected  manner  upon  the  plaintiff."  The  court 
v/ill  not  consider  acts  of  negligence  not  charged  in  the  complaint. 
Connelly  v.  Minneapolis  Eastern  Rv.,  38  Minn.  80,  35  N.  W.  582; 
Morrow  v.  St.  Paul  City  Ry.  Co.,  65  Minn.  382,  67  N.  W.  1002. 
In  the  Connelly  case  the  court  used  language  which  is  equally 
applicable  to  the  case  at  bar.  "The  appellant  in  his  brief  relies 
to  some  extent  upon  the  duty  of  the  defendant  to  make  and  pro- 
mulgate general  rules  for  the  conduct  of  employees  as  far  as 
might  be  necessary  for  the  protection  of  co-employees.  This 
case  does  not  involve  any  such  consideration.  The  complaint 
does  not  allege  any  neglect  of  duty  on  the  part  of  the  defendant 
in  that  respect,  nor  otherwise  than  in  the  movement  of  these  cars 
on  the  particular  occasion,  nor  was  such  a  question  litigated." 
For  applications  of  this  principle,  see  Chicago  Cit>'  Ry.  Co.  f. 
Bruley,  215  111.  464,  74  N.  E.  441;  Hudgins  v.  Coca  Cola  Bot- 
tling Co.  (Ga.)  50  S.  E.  974. 

This  leaves  but  two  questions  for  consideration:  (a)  Did  the 
work  that  the  plaintiff  was  engaged  in  involve  hazards  or  dangers 
peculiar  to  the  operation  of  railroads?  And  (b)  if  it  did  not,  was 
the  engineer  of  the  steam  shovel  outfit  a  vice  principal  or  a 
fellow  servant. 

2.  Chapter  13,  p.  69,  Laws  1887  (Gen.  St.  1894,  §  2701),  was 
enacted  for  the  purpose  of  abolishing,  under  certain  conditions, 
the  common-law  rule  which  exempts  employers  from  responsi- 
bility for  damages  resulting  from  personal  injuries  occasioned  by 
the  negligence  of  a  fellow  servant. 

(a)  If  the  language  of  the  statute  had  been  given  a  literal  con- 
struction, it  would  have  applied  to  all  the  employees  of  railroad 
companies  under  all  circumstances,  whether  the  injury  com- 
plained of  was  received  in  the  course  of  the  emplo>Tnent  or 
otherwise.  When  the  statute  first  came  before  the  court  in 
Lavallee  v.  St.  P.,  M.  &  M.  Ry.  Co.,  40  Minn.  249,  41  N.  W.  974, 
it  was  recognized  that  such  a  reading  would  render  the  act  un- 
constitutional as  class  legislation.  It  was,  however,  to  be  pre- 
sumed that  the  Legislature  did  not  intend  the  statute  to  be 
construed  in  such  a  manner  as  to  destroy  its  validity.  It  was 
therefore  held  to  be  intended  for  the  benefit  only  of  such  em- 
ployees  as  were  engaged  in  the  extremely  hazardous  business 
of  operating  railroads.  Thus  limited,  the  act  was  constitutional. 
As  said  by  Chief  Justice  Gilfillan :    *'The  frequency  and  magni- 
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tude  of  the  danglers  to  which  those  employed  in  operating  rail- 
roads are  exposed;  the  difficulty — sometimes  impossibility — of 
escaping^  from  them  with  any  amount  of  care  when  they  come ; 
the  fact  that  a  g^reat  number  of  men  are  employed,  co-operatingf 
in  the  same  work,  so  that  no  one  of  them  can  know  all  the  others, 
their  competency,  skill,  and  care,  so  that  he  may  be  said  to 
voluntarily  assume  the  risk  arising^  from  the  want  of  skill  or  care 
by  any  one  of  the  number — ^are  a  sufficient  reason  for  applying; 
a  rule  of  liability  on  the  part  -of  the  employer  to  the  em- 
ployee so  employed  different  from  that  ordinarily  applied  be- 
tween master  and  servant.  But  no  just  reason  can  be  sug- 
gested why  such  difference  should  be  founded,  not  on  the 
character  of  the  employment,  nor  of  the  dangers  to  which 
those  employed  are  exposed,  but  on  the  character  only  of  the 
employer."  See  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S. 
205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107;  Labatt,  Master  and  Servant, 
§  643  et  seq.  This  case  was  followed  in  Johnson  v,  St.  Paul  & 
Duluth  R.  R.  Co.,  43  Minn.  222,  45  N.  W.  156,  8  L.  R.  A.  419, 
where  after  full  and  careful  reconsideration  the  statute  was  held 
to  apply  only  to  the  employees  of  railway  corporations  exposed 
to  the  peculiar  hazards  connected  with  the  use  and  operation  of 
railroads.  After  noting  the  unsatisfactory  efforts  which  had 
been  made  to  apply  other  theories,  Mr.  Justice  Mitchell  said: 
"Therefore,  after  mature  consideration,  our  conclusion  is  that, 
if  any  limitation  is  to  be  placed  by  the  courts  upon  the  applica- 
tion of  this  statute  (and  on  constitutional  grounds  there  must 
be),  the  only  one  which  will  furnish  any  definite  or  logical  rule 
is  to  hold  that  it  only  applies  to  those  employees  who  are  exposed 
to  the  peculiar  hazards  incident  to  the  use  and  operation  of  rail- 
roads, and  whose  injuries  are  the  result  of  such  dangers."  The 
rule,  as  thus  established,  that  the  statute  includes  only  the  class 
of  servants  exposed  to  injury  by  the  dangers  peculiar  to  the  use 
and  operation  of  railroads,  has  never  since  been  departed  from 
by  this  court.  Pearson  v,  C,  M.  &  St.  P.  Ry.  Co.,  47  Minn.  9, 
49  X.  W.  302;  Weisel  v.  Eastern  Ry.  Co.,  79  Minn.  245,  82  N. 
W.  576 ;  Holtz  v.  G.  N.  Ry.  Co.,  69  Minn.  524,  72  N.  W.  805 ; 
CVNeal  v.  G.  N.  Ry.  Co.,  80  Minn.  27,  82  N.  W.  1086,  51  L.  R. 
A.  532;  Kline  v.  Minnesota  Iron  Co.,  93  Minn.  63,  100  N.  W. 
681.  And  see  Akeson  v.  C,  B.  &  Q.  Ry.  Co.,  106  Iowa,  54, 
75  N.  W.  676. 

The  statute  is  held  not  to  apply  to  street  railways,  although 
included  within  its  general  language,  for  the  reason  that  their 
employees  are  not  exposed  to  the  hazards  and  dangers  incident 
to  the  operation  of  ordinary  railroads.  Funk  v.  City  of  St.  Paul, 
61  Minn.  435,  63  N.  W.  1099,  29  L.  R.  A.  208,  52  Am.  St. 
Rep.  608.  In  the  Lavallee  Case  the  plaintiff  at  the  time  of  his 
injury  was  employed  as  a  boiler  maker  in  the  defendant's  shops, 
and  clearly  did  not  come  within  the  statute.  In  the  Johnson  case 
plaintiff  was  one  of  a  crew  of  men  who  were  engaged  in  re- 
pairing a  bridge  on  defendant's  road,  and  in  performing  the  work 
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it  was  necessary  to  leave  the  draw  partly  open.     Throug:h  the 
neg^lig^ence  of  one  of  the  crew,  the  draw  was  left  unfastened. 
The  plaintiff  was  at  work  between  the  stationary  part  of  the 
bridgfe  and  the  draw,  when  the  wind  blew  the  draw  shut  and 
injured  him.     It  was  held  that  the  injur>'  was  not  caused  by  a 
hazard  incident  to  the  operation  of  a  railroad,  and  there  could  be 
no  recover\'.     In  the  Pearson  case  a  crew  of  sectionmen  were 
eng^ag^ed  in  loading  railroad  iron  from  the  ground  upon  a  flat 
car,  when  some  of  the  crew  negligently  let  one  of  the  rails  fall 
upon  plaintiff's  arm.    The  risk  was  not  in  any  way  different  from 
that  to  which  any  one  is  subjected  who  with  others  engage  in 
loading  or  unloading  ponderous  articles.    It  was  held  that  there 
could  be  no  recovery.     In  Njus  v.  Chicago,  etc.,  Ry.  Co.,  47 
Minn.  92,  49  N.  W.  527,  the  plaintiff  was  engaged  in  removing 
iron  bars  from  a  car  to  the  ground,  and  it  was  held  that  he  was 
within  the  statute  as  construed- by  the  Supreme  Court  of  Iowa, 
in  which  state  the  accident  occurred.     In  the  Weisel  case  the 
plaintiff  was  one  of  the  crew  of  a  steam  shovel  working  in  a 
gravel  pit,  which  was  being  operated  in  a  manner  very  similar  to 
the  one  in  the  case  at  bar.    For  the  purpose  of  supplying  water 
to  the  shovel,  a  locomotive  was  brought  into  the  pit  near  the 
shovel,  and  a  hose  attached  to  the  locomotive  was  carried  to  the 
boiler  of  the  steam  shovel.    The  water  under  steam  pressure  was 
thus  forced  from  the  locomotive  to  the  shovel.    The  locomotive 
with  the  tender  loaded  with  coal  came  into  the  pit,  and  remained 
stationary.     The  plaintiff  picked  up  the  hose,  and  handed  it  to 
another  member  of  the  crew,  who  was  standing  on  the  loose  coal 
upon  the  tender.    In  handling  the  hose  the  man  on  the  coal  dis- 
lodged a  piece  of  coal,  which  fell  upon  the  plaintiff,  and  injured 
him.    The  risk  to  which  the  plaintiff  was  subjected  was  held  not 
to  be  a  railroad  hazard,  as  the  danger  of  the  coal  falling^  was  no 
other,  different,  or  greater  in  any  respect  than  would  exist  in  the 
case  of  a  stationary  coal  bin  in  no  way  connected  with  a  railroad. 
In  the  Holtz  case  the  plaintiff,  with  three  other  employees  of 
the  railroad  company,  were  engaged  in  repairing  a  car  in  the 
repair  shed.     While  under  the  car,  engaged  in  putting:  plates 
and  nuts  on  the  bolts  as  they  were  driven  through  by  another 
employee,  one  of  the  bolts,  being  longer  than  the  others,  came 
in  contact  with  plaintiff's  head,  and  severely  injured  him.    It  was 
held  not  a  railroad  hazard.     In  the  O'Neill  case  the  plaintiff,  a 
section  hand,  was  injured  by  coming  in  contact  with  a  project- 
ing bolt  while  engaged  in  removing  a  part  of  a  railway  bridge. 
The  risk  was  not  peculiar  to  railroading,  but  was  incidental  to 
the  repair  of  a  bridge.  , 

The  same  construction  has  been  placed  upon  the  Iowa  statute, 
which  is  like  that  of  Minnesota.  In  Reddington  v,  C,  M.  &  St. 
P.  R.  R.  Co.  (Iowa)  78  N.  W.  800,  the  plaintiff  was  employed 
to  aid  in  coaling  the  defendant's  engine.  The  engine  and  train 
were  standing  still  alongside  the  coal  shed.  "While  so  employed 
in  hoisting  coal  for  the  purpose  of  filling  a  car,  a  co-employee  so 
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nej^ligently  moved  a  crane  they  were  using  in  the  work  that  it 
struck  the  plaintiff's  arm  and  broke  it.  The  danger  arising  from 
the  use  of  the  crane  does  not  appear  to  have  been  greater  or  less 
by  reason  of  the  fact  that  it  was  used  in  loading  a  railroad  car, 
nor  does  it  appear  that  the  plaintiff  while  engaged  in  his  duties 
was  exposed  to  any  dangers  from  the  operation  of  the  road. 
The  case  comes  within  Malone  v.  B.,  C.  R.  &  M*  Ry.  Co.,  61 
Iowa,  326,  16  N.  W.  203,  47  Am.  Rep.  813,  and  Id.  (Iowa)  21 
X.  W.  756,  54  Am.  St.  Rep.  11,  and  Foley  v.  C.  R.,  I.  &  P.  Ry. 
Co.,  64  Iowa,  644,  21  N.  W.  124.  In  our  opinion  the  evidence 
shows  no  liability."  See,  also,  Nelson  v,  C,  M.  &  St.  P.  Ry.  Co., 
73  Iowa,  576,  35  N.  W.  611,  reversing  Reddington  v,  C,  M.  & 
St.  P.  Ry.  Co.,  75  N.  W.  679  on  rehearing.  In  Smith  v,  St.  Paul 
&  Duluth  Ry.  Co.,  44  Minn.  17,  46  N.  W.  149,  it  was  held  not  a 
necessary  condition  to  the  applicability  of  the  statute  that  the 
emplo3mient  of  the  servant  injured  and  of  the  servant  whose 
negligence  caused  the  injury  should  be  of  the  same  kind.  Both 
the  servants  whose  conduct  was  in  question  were  engaged  in 
actual  railroad  operations. 

There  is  another  line  of  cases  which  illustrates  the  application 
of  the  statute.  In  Nichols  v,  C,  M.  &  St.  P.  R.  R.  Co.,  60  Minn. 
319,  62  N.  W.  386,  the  plaintiff  was  employed  as  a  wiper  in  a 
roundhouse,  and  was  called  by  the  foreman  to  aid  in  straighten- 
ing a  wire  cable  used  to  pull  a  plow  in  unloading  gravel  from 
flat  cars  in  repairing  the  road.  One  end  of  the  cable  was  attached 
to  a  switch  stand,  and  the  other  to  a  locomotive,  which  pulled 
until  the  wire  became  taut.  One  of  the  employees  pushed  the 
cable  off  the  end  of  the  switch  stand,  and  it  swung  around,  and 
broke  the  plaintiff's  leg.  The  hazard  was  held  peculiar  to  the 
railroad  business ;  the  court  saying :  "The  test  is  not  whether  the 
conditions  are  in  any  respect  parallel  to  those  to  be  found  in  some 
kind  of  business,  or  whether  the  appliances  are  in  any  respect 
similar  to  those  used  in  some  other  kind  of  business.  If  there 
is  an  element  of  hazard  or  condition  of  danger  which  contributed 
to  the  injury,  and  which  is  peculiar  to  the  railroad  business,  the 
statute  applies.  There  certainly  are  such  elements  and  conditions 
to  this  case."  In  Mikkelson  v,  Truesdale,  63  Minn,  137,  65  N. 
W.  260,  it  appeared  that  the  plaintiff  was  a  "wiper,"  whose  duty 
it  was  to  assist  in  taking  engines  in  and  out  of  the  roundhouse, 
and  to  the  coal  shed  for  coal.  He  was  injured  while  assisting  in 
coaling  an  engine  by  it  being  negligently  moved  by  his  co-servant, 
and  it  was  held  that  the  hazard  was  one  peculiar  to  the  operation 
of  railroads.  In  Leier  v.  Minnesota  Belt  Line,  R.  &  T.  Co.,  63 
Minn.  203,  65  N.  W.  269,  the  plaintiff  was  injured  while  at- 
tempting to  step  from  a  platform  to  the  top  of  a  passing  car, 
under  the  orders  of  a  conductor.  V^ery  naturally  it  was  held  that 
he  was  injured  by  reason  of  exposure  to  a  railroad  hazard.  In 
Blomquist  v,  G.  N.  Ry.  Co.,  65  Minn.  69,  67  N.  W.  804,  the 
plaintiff,  a  sectionman,  was  employed  in  repairing  the  defendant's 
main  track.    The  work  had  to  be  done  with  great  and  extraordi- 
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nary  haste,  in  order  to  avoid  dangler  to  trains  that  were  or  mig^ht 
be  approaching.    While  engaged  with  other  sectionmen  in  carry- 
ing a  heav>'  iron  rail,  the  plaintiff  was  injured  by  a  fellow  work- 
man negligently  releasing  his  hold  on  the  rail  and  letting  it  fall 
It  was  admitted  that  this  was  a  close  or  "border"  case,  but  it 
could  be  fairly  said  that  the  plaintiff's  employment  involved  an 
element  of  danger  peculiar  to  the  railroad  business,  and  inti- 
mately connected  with,  and  growing  out  of,  the  operation  of  the 
road,  to  wit,  **that  he  was  engaged  in  repairing  the  track  upon 
which  trains  were  operated,  and  that,  in  view  of  that  fact,  the 
work  had  to  be  done  with  great  and  unusual  haste,  in  order  to 
avoid  danger  to  trains  that  were  or  might  be  approaching,"    The 
Blomquist  Case  was  followed  in  Anderson  v.  G.  X.  Ry.  Co..  74 
Minn.  432,  77  N.  W.  240.    The  plaintiff  was  engaged  with  others 
in  repairing  a  portion  of  defendant's  roadbed,  and  was  injured 
by  the  negligence  of  a  fellow  servant  in  releasing  a  jack  which 
held  up  a  portion  of  the  track,  which  then  fell  upon  the  plaintiff's 
foot.    For  the  purpose  of  bringing  the  case  within  the  principle 
of  the  Blomquist  Case,  it  was  alleged  in  the  complaint  that  the 
work  was  being  executed  in  great  haste,  so  as  to  complete  the 
work  and  replace  the  track  before  the  arrival  of  any  trains.    This 
allegation  was  put  in  issue  by  the  answer,  and  as  the  issues  were 
presented,  it  was,  under  the  evidence,  a  question  for  the  jury 
whether  or  not  the  work  in  which  the  plaintiff  was  engaged  at 
the  time  of  his  injury  was  being  executed  under  such  conditions 
and  circumstances  as  to  expose  the  plaintiff  to  the  peculiar  hazards 
incident  to  the  use  and  operation  of  railroads,  and  whether  he 
was  injured  as  the  result  of  such  dangers.    The  same  principle 
was  applied  in  Kreuzer  v.  Great  Northern  Ry.  Co.,  83  Minn.  385, 
86  N.  W.  413,  where  the  plaintiff  was  injured,  while  at  work 
clearing  a  wrecked  train  from  the  defendant's  tracks,  by  the  falling 
of  the  roof  of  a  disabled  car,  caused  by  the  negligence  of  a  fellow 
servant.    The  wreck  was  an  extensive  one,  and  the  tracks  were 
covered  with  the  disabled  cars.    The  crew  was  called  out  in  the 
middle  of  the  night,  and  from  all  the  circumstances  it  was  appar- 
ent that  the  work  was  urgent,  and  that  great  haste  was  neces- 
sary in  order  to  clear  the  track  for  the  passage  of  expected 
trains.    As  in  the  Anderson  Case,  it  was  clearly  a  question  for  the 
jury  to  say  whether  the  work  was  being  done  under  such  circum- 
stances as  to  expose  the  plaintiff  to  the  hazards  peculiar  to 
operating  a  railroad.    In  Lindgren  v.  M.  &  St.  L.  Ry.  Co.,  86 
Minn.  152,  90  N.  W.  381,  the  plaintiff,  a  sectionman,  was  injured 
through  the  negligence  of  a  fellow  servant  while  engaged  in  re- 
moving a  hand  car  from  the  railroad  tracks  to  make  way  for  an 
approaching  freight  train ;  and  it  was  held,  following  Steffenson 
V,  C,  M.  &  St.  P.  Ry.  Co.,  45  Mihn.  355,  47  N.  W.  1068,  U 
L.  R.  A.  271,  that  the  case  was  >yithin  the  statute,  as  removing 
the  car  from  the  track  was  a  part  of  the  operation  of  the  car. 
See,  also  Benson  v.  Chicago,  etc.,  Ry.  Co.,  75  Minn.  163,  77 
N.  W.  789,  74  Am.  St.  Rep.  444. 
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(b)  The  appellant  also  contends  that  the  crew  which  was 
operating  the  steam  shovel  was  operating  a  railroad,  within  the 
meaning  of  the  statute  as  construed  by  the  decisions  of  this 
court.  We  do  not  think  that  the  steam  shovel  with  its  tender  and 
sections  of  movable  track  can  be  thus  dignified.  In  Schneider 
V.  Chicago,  B.  &  N.  E.  Co.,  42  Minn.  68,  43  N.  W.  783,  the 
plaintiff  was  injured  by  being  thrown  from  the  pilot  of  an  engine 
which  was  being  operated  upon  a  temporary  construction  track. 
It  was  not  questioned  but  that  the  defendant  was  operating  a 
railroad,  but  it  was  claimed  that  the  proviso  of  section  2701 
applied,  as  the  road  was  not  open  to  public  use.  See  also  Moran 
V.  Eastern  R.  Co.,  48  Minn.  46,  50  N.  W.  930,  and  Roe  v. 
Winston,  86  Minn.  77,  90  N.  W.  122.  The  road  under  construc- 
tion in  Schus  v.  Powers-Simpson  Co.,  85  Minn.  447,  89  N.  W. 
68,  was  an  extensive  logging  railroad,  and  it  was  contended  un- 
successfully that  the  statute  did  not  apply  to  it,  because  it  was 
not  organized  as  a  railroad  corporation,  and  was  not  engaged  as 
a  common  carrier  of  passengers  and  freight,  but  confined  its 
railroad  business  exclusivelv  to  its  own  affairs.  The  Schus  Case 
was  followed  in  Kline  v,  Minn.  Iron  Co.,  93  Minn.  63,  100  N.  W. 
681,  where  it  appeared  that  the  defendant  was  operating  a  nar- 
row gauge  railroad,  about  two  or  three  miles  long,  with  a  full 
equipment  of  cars  and  engines.  The  only  question  involved  was 
whether  the  statute  applied  to  a  private  railway. 

Under  the  construction  thus  given  the  statute  and  as  applied 
in  the  cases  to  which  attention  has  been  called,  it  is  very  clear 
that  the  danger  to  which  the  plaintiff  in  this  case  was  subjected 
was  not  one  of  the  hazards  peculiar  to  the  operation  of  a  railway. 
It  was  such  as  is  incidental  to  the  management  of  all  machinery, 
and  the  accident  would  have  been  as  liable  to  occur  had  the 
steam  shovel  been  operated  by  parties  not  in  the  employ  of  a 
railway  company,  in  excavating  for  a  canal,  or  for  the  foundation 
of  a  building.  It  was  a  hazard  connected  with  the  operation  of 
a  steam  shovel,  and  the  mere  fact  that  the  shovel  belonged  to  a 
railway  company,  and  was  being  operated  by  its  employees,  did 
not  change  its  nature. 

3.  As  the  case  does  not  come  within  the  purview  of  section 
2701,  Gen.  St.  1894,  it  is  necessary  to  ascertain  whether  the 
plaintiff  and  the  engineer,  through  whose  negligence  plaintiff  was 
injured,  were  fellow  servants.  The  claim  that  the  engineer  was 
a  vice  principal  cannot  be  sustained.  It  is  true  that  he  was  in 
charge  of  the  crane,  had  power  to  hire  and  discharge  men,  and 
was  in  a  position  of  authority  over  the  men.  But  it  can  no  longer 
be  contended  in  this  jurisdiction  that  mere  superiority  of  rank 
cieates  the  relation  of  vice  principal.  It  is  the  established  law  of 
this  state  that  it  is  not  the  rank  of  the  employee  nor  his  authority 
over  other  employees,  but  the  nature  of  the  duty  or  service  that 
he  performs,  which  determines  whether  he  is  a  vice  principal  or  a 
fellow  servant.  Labatt,  Master  &  Servant,  §  514  et  seq;  Cooley, 
Torts   (2d  Ed.)  640;  Jaggard,  Torts,  vol.  2,  p.   1037;  Dillon, 
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article  in  24  Am.  L-  Rev.  190.  The  law  imposes  upon  the  master 
certain  absolute  duties,  and  imperatively  requires  that  he  either 
perform  them  personally,  or  through  some  representative.  If  he 
chooses  to  delegate  such  duties  to  one  of  his  employees,  the  dele- 
gate thus  becomes  his  personal  representative,  and  the  master  is 
responsible  for  the  manner  in  which  the  duties  are  performed. 
As  to  this  absolute  duty,  the  obligation  of  the  representative, 
whatever  his  rank  as  compared  with  other  employees,  stands  in 
the  place  of  the  master;  as  to  all  other  matters,  he  is  a  fellow 
servant  of  the  other  employees.  He  thus  occupies  a  dual  rela- 
tion. To  the  extent  to  which  the  master's  absolute  duties  are 
delegated  to  him  he  is  a  vice  principal;  where  engaged  with 
others  in  the  common  employment  of  the  master  he  is  a  fellow 
servant.  Lindvall  v.  Wood,  41  Minn.  212,  42  N.  W.  1020,  4  L. 
R.  A.  793 ;  Perras  v.  A.  Booth  Co.,  82  Minn.  191,  84  N.  W.  739. 
85  N.  W.  179;  Brown  v,  Minneapolis  &  St.  Louis  Ry.  Co.,  31 
Minn.  553,  18  N.  W.  834;  Ell  v,  N.  P.  Ry.  Co.  (N.  D.)  48  N  W. 
222,  12  L.  R.  A.  97,  26  Am.  St.  Rep.  621 ;  Wood  v.  New  Bedford 
Coal  Co.,  121  Mass.  252. 

In  this  case  it  was  the  absolute  duty  of  the  railway  company 
to  use  proper  care  to  furnish  its  employees  with  a  reasonably  safe 
place  to  do  the  work  of  the  master,  and  proper  machinery  and 
appliances  with  which  to  do  the  work ;  and  if  the  company  had 
delegated  the  performance  of  this  duty  to  the  engineer,  he  would 
have  been  a  vice  principal  in  relation  to  such  duties.  But  it  is  not 
charged  that  there  was  any  failure  in  the  discharge  of  such 
duties,  as  the  negligence  alleged  is  merely  the  improper  handlinisr 
of  a  part  of  the  machinery  in  a  particular  instance.  The  swinging 
of  a  crane  through  the  same  course  every  time  it  is  operated  is 
the  mere  act  of  a  workman,  and  not  one  of  the  absolute  duties 
which  the  law  imposes  upon  the  master.  It  was  the  individual 
duty  of  the  man  who  was  placed  in  the  position  of  engineer  to  do 
"his  work  so  as  to  avoid  injury  to  his  fellow  workmen.  If  he 
failed  to  do  this,  and  injury  resulted  thereby  to  another  co-em- 
ployee, it  was  the  unfortunate  result  of  the  casual  negligence  of 
the  fellow  servant,  and  there  can  be  no  recovery  of  damages  from 
the  master. 

For  the  purpose  of  this  case,  it  must  be  presumed  that  the 
machinery  was  proper,  and  was  being  operated  in  a  proper  place. 
The  negligence,  therefore,  was  in  the  improper  use  by  one  serv- 
ant of  a  proper  instrumentality,  for  which  the  master  is  not 
liable  to  the  servant.  It  was  the  duty  of  the  engineer  to  control 
the  operation  and  movements  of  the  crane.  It  was  the  duty  of 
the  plaintiff  to  aid  in  moving  and  placing  the  track.  One  was  as 
much  an  individual  duty  as  the  other.  No  orders  were  given,  as 
far  as  the  record  shows,  by  the  engineer  to  the  plaintiff.  Each 
was  employed  to  do  his  differential  share  of  the  labor  of  the 
common  employment  for  the  accomplishment  of  the  ultimate  ob- 
ject of  such  employment. 

The  facts  bring  this  case  squarely  within  the  rule  as  stated  in 
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Borg^erson  v.  Cook  Stone  Co.,  91  Minn.  91,  97  N.  W.  734:  "As 
to  those  who  are  eng^agfed  with  others  in  the  common  employment 
or  in  the  details  of  the  work,  the  performance  of  such  duties, 
thougfh  different  in  kind,  requires  them  to  be  regarded  as  fellow 
servants." 

The  court,  therefore,  properly  directed  a  verdict,  and  the  order 
denying  the  motion  for  new  trial  is  affirmed. 


Langhorn,  Johnson  &  Co.  v.  Wiley. 

(Court  of  Appeals  of  Kentucky,  March  8,  1906.) 

[91  S.  W.  Rep.  255.] 

Master  and  Servant — Servant's  Injuries — Defective  Appliances.^ — 
Where  a  servant,  breaking  rock  with  a  steel  instrument  intended  to 
cut  steel  rails  made  of  the  best  steel  and  practically  new,  was  in- 
jured by  a  piece  of  steel  flying  from  the  instrument,  the  master  was 
not  liable,  though  a  tool  called  a  wedge  was  generally  used  for 
splitting  rock. 

Appeal  from  Circuit  Court,  Johnson  County. 
"Not  to  be  officially  reported." 

Action  by  J.  M.  Wiley  against  Langhom,  Johnson  &  Co. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

See  87  S.  W.  266. 

D.  J.  Wheeler,  C,  M,  Cooper,  and  W,  I,  Harkins,  for  ap- 
pellants. 

C  B.  Wheeler,  for  appellee. 

Carroll^  C.  This  action  to  recover  damages  for  personal  in- 
juries was  instituted  by  appellee  against  the  appellants,  and  is 
based  on  the  fact  that  they  failed  to  furnish  him  proper  tools  to 
work  with.  The  appellee  was  a  common  laborer  engaged  in 
track  laying,  and  similar  work,  on  a  branch  road  being  con- 
structed by  the  Chesapeake  &  Ohio  Railway  Company.  The  ap- 
pellants were  general  contractors  for  the  work,  and  sublet  parts 
of  it  to  other  firms;  and  it  is  claimed  by  the  appellants  that 
appellee,  when  he  received  the  injury  complained  of,  was  not  in 
their  employment,  but  was  working  for  one  of  the  independent 
subcontractors;  and  they  seek  to  escape  liability  on  this  ground. 
The  evidence,  however,  although  somewhat  confusing  on  this 
point,  tends  to  show  that  the  appellee,  when  he  was  injured,  was 
working  for  the  appellants.  He  was  employed  by  Mr.  String- 
feller,  who  was  a  foreman  for  them,  under  Mr.  E.  T.  Morris, 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  the  master  in  furnishing  and  maintaining  tools  and  appli- 
ances, see  foot-notes  appended  to  Smith  v.  Fordyce  (Mo.),  16  R.  R. 
R.  378,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  378;  foot-note  appended  to 
Randolph  v.  New  York,  etc.,  R.  Co.  (N.  J.),  8  R.  R.  R.  637,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  637. 
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their  general  manager.     He  was  paid  by  them  for  his  services. 
The  jury  under  a  proper  instruction  found  this  issue  of  fact  ad- 
versely to  appellants^  and  their  finding  is  supported  by  the  evi- 
dence.    At  the  time  appellee  was  injured,  he  was  holding  the 
handle  of  a  tool  called  a  "T-rail  cutter,"  which  at  the  time  was 
being  used  for  splitting  rock,  and  a  fellow  laborer  was  engaged 
in  striking  it  with  a  heavy  sledge,  and,  while  thus  occupied,  a 
small  piece  of  the  T-rail  cutter,  or  sledge,  flew  off  and  struck 
appellee  in  the  arm  near  the  wrist,  penetrating  the  flesh  and  in- 
flicting a  wound  that  seriously  injured  him ;  and  at  the  time  of 
the  trial — more  than  a  year  afterwards — ^he  was  suffering  from 
the  yet  unhealed  wound.     The  T-rail  cutter  is  a  steel  wedge- 
shaped  instrument,  sharp  at  one  end,  with  a  head  on  the  other,  is 
about  2  inches  broad  and  8  or  10  inches  long,  and  in  the  center 
has  a  handle  some  20  inches  in  length.    One  person  holds  it  in 
place  by  the  handle,  while  another  strikes  it  with  a  sledge.    This 
T-rail  cutter,  as  it  appears  from  the  evidence,  is  primarily  in- 
tended for,  and  generally  used  in,  cutting  off  the  end  of  steel 
rails,  but  is  occasionally  used  in  splitting  rock,  although  a  tool 
called  a  "wedge"  and  held  in  place  by  the  hand  while  bein^ 
struck  is  generally  used  for  splitting  rock.    Appellee  had  never 
used  this  T-rail  cutter  before,  but  had  probably  seen  others  use 
it  in  cutting  rails,  as  he  had  been  working  for  about  two  months 
before  the  injury  in  laying  rails  and  ballasting  the  track.    On 
August  24th,  in  company  with  other  laborers,  he  was  ordered  to 
go  and  get  out  a  lot  of  rock;  and  on  August  25th  they  com- 
menced splitting  the  rock  gotten  out  the  day  before,  and  used 
the  tools  they  were  directed  to  use  by  the  foreman,  who  suggested 
that  appellee,  as  he  was  an  old  man,  might  hold  the  cutter,  as  it 
was  easier  work,  and  let  one  of  the  younger  men  handle  the 
sledge.    It  is  charged  in  the  petition  that  appellee  was  not  skilled 
in  that  kind  of  work ;  that  he  did  not  know  what  kind  of  tools 
were  necessary ;  that  the  tools  as  furnished  by  the  appellants  were 
not  safe,  proper,  or  sufficient  for  the  purpose;  that  they  were 
unfit  and  defective ;  that  appellee  did  not  know  the  tools  were  not 
safe,  proper,  or  sufficient,  but  appellants  did  know  they  were  not. 
The  answer  traversed  the  petition  and  averred  that  the  tools  were 
safe,  proper,  and  sufficient,  but  that,  if  they  were  in  any  way  de- 
fective, appellant  did  not  and  could  not  have  known  of  the  de- 
fects; that  appellee  did  know  or  could  have  known  of  it.    The 
appellee  on  the  trial  recovered  a  verdict  for  $1,500,  and  appellants 
complain  that  the  court  misinstructed  the  jury;  that  the  verdict 
is  excessive  and  is  not  sustained  by  the  evidence ;  and  that  error 
was  committed  in  refusing  a  peremptory  instruction  asked  for. 
Without  detailing  the  injury  received  by  the  appellee,  it  is 
sufficient  to  say  that  the  verdict  in  the  light  of  all  the  evidence  is 
not  excessive,  if  the  appellee  is  entitled  to  recover  an3rthing.    The 
record  is  unusually  free  from  incompetent  evidence,  and  the  in- 
structions presented  the  law  of  the  case  with  admirable  brevit}' 
and  clearness,  if  the  case  should  have  been  submitted  to  the  jury 
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at  all.  There  is  no  evidence  whatever  in  the  record  that  either 
the  sledge  or  T-rail  cutter  was  defective ;  nor  that  any  latent  de- 
fects in  them,  if  any,  could  by  the  exercise  of  ordinary  care  have 
been  discovered.  In  fact,  the  testimony  showed  that  the  T-rail 
cutter  was  made  of  the  best  quality  of  steel,  tempered  for  the 
purpose  of  usingf  it  in  cuttingf  steel  rails ;  that  the  sledgfe  was  the 
kind  in  g^eneral  use ;  and  that  the  tools  were  practically  new.  Nor 
is  there  any  evidence  that  these  tools  were  not  reasonably  safe 
for  the  purpose  for  which  they  were  being  used.  It  is  true  that 
generally  a  small  tool  called  a  "wedge"  was  used  in  splitting  rock, 
and  the  T-rail  cutter  for  cutting  rails,  although  the  T-rail  cutter 
was  sometimes  used  in  place  of  the  wedge  in  splitting  rock.  The 
mere  fact  that  the  small  wedge  was  in  more  general  use  in  split- 
ting rock  than  the  T-rail  cutter  is  not  in  and  of  itself  sufficient  to 
hold  the  master  liable  upon  the  ground  that  the  tools  furnished 
were  not  reasonably  safe.  The  master  is  only  obliged  to  furnish 
the  servant  with  tools  and  appliances  that  are  reasonably  safe. 
In  Vissman  v.  Southern  Railway  Company,  89  S.  W.  502,  28 
Ky.  Law  Rep.  429,  the  rule  is  thus  stated :  "While  this  court  has 
repeatedly  announced,  and  yet  holds  to  the  rule,  that  it  is  the 
duty  of  the  master  to  use  ordinary  care  to  provide  the  servant 
with  reasonably  safe  tools,  material,  and  place  for  the  work  re- 
quired of  him,  it  has  never  been  carried  to  the  extent  of  holding 
him  liable  for  defects  in  tools,  material,  or  place  of  work  that  no 
sort  of  inspection  on  his  part  could  have  discovered,  for  he  is  not 
bound  to  make  the  tools,  material,  or  place  of  work  absolutely 
safe,  or  to  insure  those  engaged  in  his  service  against  the  ordinary 
risks  incident  to  the  nature  of  the  employment." 

Applying  to  the  evidence  in  this  case  this  principle  of  law,  it 
cannot  be  said  that  these  tools  were  not  reasonably  safe  for  use 
ill  the  work  of  splitting  rock.  We  are  therefore  of  opinion  that 
the  peremptory  instruction  offered  by  the  appellants  should  have 
been  given,  and  the  jury  instructed  under  the  evidence,  as  found 
in  this  record,  to  return  a  verdict  for  the  appellants. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial. 


Mollhoff  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(Supreme  Court  of  Oklahoma,   Sept.  6,   1905.) 

[82   Pac.   Rep.  733.] 

Master  and  Servant — Personal  Injuries — Negligence  of  Fellow 
Servant.^ — An  employee  is  entitled  to  recover  damages  for  injuries 
suffered  through  the  personal  fault  or  misconduct  of  his  employer; 
but  when  the  employer  has  been  personally  free  from  blame,  and  the 
injury  results  from  the  fault  or  misconduct  of  a  fellow  servant,  it 
would  seem  reasonable  that  the  wrongdoer  should  be  alone  responsi- 
ble, and  one  who  is  innocent  should  not  be  called  upon  to  pay  dam- 
ages. 

♦See  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Dillard 
(Tenn.),  17  R.  R.  R.  762,  40  Am.  &  Eng.  R.  Gas.,  X.  S.,  762. 
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Same — Vice  Princii>aLt — A  vice  principal  is  one  who  is  charged 
with  or  engaged  in  the  performance  of  one  of  the  positive  duties  of 
the  master,  which  the  master  cannot  delegate  to  another  so  as  to  re- 
lieve himself  from  liability,  or  who  is  placed  in  the  absolute  control 
or  management  of  an  entire  business,  or  of  a  distinct  department 
of  a  business;  and  for  the  negligent  acts  of  a  vice  principal,  whereby 
an  injury  results  to  an  employee,  the  master  is  liable. 

Same — Fellow  Servants — Burden  of  Proof4 — The  law  presumes 
that  all  persons  engaged  in  the  common  employment  of  the  same 
master,  though  different  in  rank,  are  fellow  servants,  and  the  burden 
is  on  him  who  claims  damages  for  an  injury  caused  by  the  negligence 
of  one  employed  by  the  same  master  to  show  that  his  co-employee 
is  a  vice  principal  and  stands  in  the  place  of  the  master. 

Same.§— -The  master  or  employer  is  not  liable  for  an  injury  to  one 
employee  occasioned  by  the  negligence  of  another  employee  engaged 
in  the  same  general  undertaking,  and  it  is  not  necessary  that  the 
servants  should  be  engaged  in  the  same  operation  or  particular  work. 
It  is  sufficient  to  bring  the  case  within  the  general  rule  of  exemption 
if  they  are  in  the  employment  of  the  same  master,  eng^aged  in  the 
same  common  enterprise,  and  both  employed  to  perform  duties  tend- 
ing to  accomplish  the  same  general  purpose  or  directed  to  the  ac- 
complishment of  the  same  general  end. 

Courts — Following  Decisions  of  United  States  Supreme  Court.— 
In  cases  involving  the  application  of  general  propositions  of  law, 
and  not  modified  or  controlled  by  statutory  provisions,  it  is  the 
policy  of  this  court  to  adopt  and  follow  the  law  as  laid  down  by  the 
Supreme  Court  of  the  United  States. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County;  before  Justice 
Frank  E.  Gillette. 

Action  by  George  Mollhoff  ag^ainst  the  Chicago,  Rock  Island 
&  Pacific  Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

A,  /.  Morris,  for  plaintiff  in  error. 

M.  A,  Low,  Blake  &  Blake,  and  H.  D,  Crosby,  for  defendant 
in  error. 

BuRFORD,  C.  J.  The  plaintiff  in  error,  George  Mollhoff, 
brought  his  action  in  the  district  court  of  Caddo  county  to  re- 
cover damages  from  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company  for  injuries  received  while  in  the  employ  of  said  com- 
pany as  a  laborer.  The  cause  was  tried  to  a  jury,  and  after  both 
sides  had  introduced  their  evidence  and  rested  the  court  directed 
a  verdict  for  the  defendant.  

tFor  the  authorities  in  this  series  showing  who  are,  and  are  not, 
vice-principals,  or  superior  servants,  whose  negligence  other  em- 
ployees do  not  assume,  under  the  fellow  servant  rule,  see  foot-notes 
appended  to  Struble  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R. 
259,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  259. 

tSee  note  appended  to  Hunter  v.  Kansas  City  &  M.  R.  &  B.  Co. 
(C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  620. 

§For  the  respective  jurisdictions  in  which  the  different  department 
hmitation  of  the  fellow  servant  is,  and  is  not,  recognized,  see  foot- 
notes appended  to  Conine  v.  Olympia  Logging  Co.  (Wash.),  15  R. 
R.  R.  387,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  387;  Indiana,  etc.,  R.  Co.  v. 
Otslot  (111.),  14  R.  R.  R.  149,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  H9; 
Chicago  &  E.  I.  Ry.  Co.  v.  White  (III.),  13  R.  R.  R.  558,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  558. 
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The  principal  and  controlling  question  in  the  cause  is  whether 
the  plaintiff's  injuries  were  the  result  of  the  negligence  of  the 
railway  company  or  of  one  of  his  fellow  servants.  The  plaintiff 
and  five  or  six  other  persons  were  engaged  in  operating  a  steam 
shovel.  It  was  the  duty  of  one  person  to  stand  upon  the  car  upon 
which  the  shovel  was  mounted  and  operate  the  machinery  which 
controlled  its  movements,  while  the  plaintiff  and  three  or  four 
other  persons  worked  on  the  ground  about  the  place  where  the 
dirt  was  taken  from,  both  at  the  sides  of  the  car  and  in  front  of 
the  shovel.  It  was  the  duty  of  the  plaintiff  to  regulate  a  jack- 
screw  set  under  a  portion  of  the  frame  work  which  supported 
the  shovel  when  in  operation,  and  also  to  level  off  the  dirt  and 
remove  clods  and  stones  from  in  front  of  the  place  where  the 
shovel  was  operated.  The  apparatus  constituting  the  steam  shovel 
consisted  of  a  heavy  iron  turntable  resting  upon  one  end  of  a 
movable  car.  In  the  center  of  the  turntable  was  an  upright 
post  several  feet  in  height.  At  the  base  of  this  post,  at- 
tached to  the  turntable,  was  a  heavy  iron  beam  of  consid- 
erable length,  extending  at  an  angle  out  from  the  car.  Near 
the  center  of  this  beam  was  attached  a  swinging  crane,  which  had 
at  its  outer  end  a  large  steel  scoop  or  bucket  which  carried  the 
dirt.  To  these  parts  were  attached  chains,  pulleys,  rods,  wheels, 
and  levers,  all  so  adjusted  and  connected  as  to  be  controlled  and 
oi>erated  from  the  car  at  the  rear  of  the  turntable,  and  mostly 
by  one  person.  The  process  of  handling  earth  with  this  machine 
was  to  lay  a  railway  track  alongside  an  embankment,  or  in  a  cut, 
and  run  the  car  which  carries  the  machinery  and  supports  the 
shovel  out  to  the  end  of  this  track.  Then,  with  a  train  of  dirt 
cars  on  a  track  alongside,  the  beam  carrying  the  crane  and  bucket 
is  swung  off  to  one  side,  or  directly  in  front,  until  the  shovel 
comes  in  contact  with  the  embankment  and  is  filled  by  being 
propelled  through  the  earth.  When  full,  the  beam  is  elevated  and 
swung  around  to  the  dirt  train  until  the  bucket  is  over  one  of  the 
cars,  when  it  is  emptied  by  being  dumped  by  the  operator.  The 
plaintiff  had  been  working  with  this  shovel  for  several  days,  and 
knew  the  manner  of  its  operation  and  the  danger  of  getting  in 
the  way  of  the  bucket  or  shovel  in  its  movements.  On  the  day 
of  the  injury  the  shovel  had  been  for  a  short  time  operating  at 
one  particular  place,  and  not  where  it  could  reach  the  plaintiff. 
While  he  was  engaged  in  leveling  the  dirt  and  smoothing  down 
the  rough  places  for  the  shovel  to  work  over,  the  operator  moved 
the  bucket  and  swung  it  around  to  the  place  where  the  plaintiff 
was  working.  He  failed  to  see  the  change  in  time  to  seek  safety, 
and  was  struck  by  the  bucket  and  pushed  back  against  the  car 
and  had  his  jaw  broken,  and  sustained  other  slight  injuries. 

The  contention  of  the  plaintiff  is  that  one  Butler,  who  was  in 
charge  of  the  shovel  and  gang  of  men,  was  a  vice  principal,  and 
that  it  was  through  his  negligence  that  the  injury  resulted  to 
plaintiff.  On  the  question  of  the  relationship  of  Butler  to  ttie 
company,  the  evidence  was  that  he  was  the  engineer;  that  he 
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operated  the  steam  shovel,  employed  and  directed  the  men  who 
worked  with  him  in  the  ^ang^,  made  out  their  time  checks,  super- 
intended the  work,  and  discharg^ed  men  at  times.    The  outfit  be- 
longed to  the  railroad  company,  and  was  engaged  in  handling 
dirt  for  the  railroad  company.     All  were  in  the  employ  of  the 
company  and  looked  to  it  for  their  pay.    There  was  no  evidence 
showing  what  Butler's  position  with  the  company  was,  whether 
officer,  manager,  superintendent,  overseer,  or  boss.     He  and  his 
fellow  workers  were  all  laborers  engaged  in  one  common  under- 
taking, that  of  handling  earth  to  be  used  in  repairing  the  roadbed 
of  the  railroad.     While  it  is  in  evidence  that  Butler  occupied  a 
different  grade  of  employment  from  that  of  the  plaintiff  and  his 
fellow  laborers,  there  is  no  evidence  that  the  operation  of  this 
steam  shovel  was  a  separate  and  exclusive  department  of  the 
company's  business,  or  that  Butler  was  in  the  absolute  control 
and  management  of  that  or  any  other  department  of  the  com- 
pany's business.    The  evidence  failed  to  show  that  he  was  more 
than  a  foreman  of  a  gang  of  men,  the  engineer  of  a  piece  of 
machinery,  or  the  conductor  of  a  work  train.    He  was  one  of  the 
daily  laborers  with  all  the  others,  operating  and  working  with  the 
steam  shovel,  in  accomplishing  the  end  for  which  they  were  em- 
ployed.    Counsel  for  plaintiff  in  error  very  aptly  and  correctly 
states  his  position  as  follows:    "If  at  the  time  of  the  injury 
Butler  was  a  vice  principal  or  representative  of  the  defendant  in 
error,  then  plaintiff  in  error  would  have  the  right,  under  the  law. 
to  hold  the  defendant  in  error  responsible  for  the  negligent  acts 
of  Butler  which  caused  the  injury.    On  the  other  hand,  if  Butler 
was  not  a  vice  principal  of  the  company,  but  was  a  mere  fellow 
servant  of  the  plaintiff  in  error,  then  there  can  be  no  recoven/' 
Counsel  for  plaintiff  in  error  is  entitled  to  much  commendation 
for  the  elaborate  and  logical  manner  in  which  he  has  collected 
and  presented  the  numerous  decisions  of  the  various  courts  of 
last  resort  upon  the  question  of  what  is  necessary  to  constitute 
fellow  workmen  fellow  servants,  so  as  to  relieve  the  master  from 
liability  for  their  acts  of  negligence  toward  each  other.     But 
counsel  is  in  error  in  assuming  that  this  is  the  "first  case  pre- 
sented to  this  court  which  raises   squarely  the   fellow  servant 
proposition."    Yet  it  may  be  that  at  the  time  counsel's  brief  was 
prepared  the  case  of  Ruemmeli-Braun  Co.  v.  Cahill,  14  Okl.  422, 
79  Pac.  260,  had  not  been  decided  by  this  court.    That  case  did 
squarely  involve  the  fellow  servant  proposition,  and  the  court, 
following  the  settled  policy  of  this  court  that  upon  general  propo- 
sitions of  law,  unaffected  by  legislative  enactments,  it  will  adopt 
the  law  as  enunciated  by  the  Supreme  Court  of  the  United  States, 
settled  the  law  of  this  territory,  as  we  trust,  upon  sound  princi- 
ples which  will  insure  justice  to  all  affected  by  it. 

The  propositions  determined  in  that  case  are,  we  think,  de- 
cisive of  the  case  under  consideration.  It  was  held  in  that  case 
that  the  authorities  establish  the  doctrine  that  one  may  become  a 
vice  principal  only  either  when  he  is  performing  or  charged  with 
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one  of  the  positive  duties  of  the  master  belonging:  to  that  class 
which  the  master  cannot  delejsrate  to  a  subordinate,  so  as  to  re- 
lieve himself  from  liability  for  the  negfligent  acts  of  such  sub- 
ordinate, or  where  he  is  placed  in  the  absolute  control  and 
manaja^ement  of  an  entire  business,  or  of  a  distinct  and  separate 
department  of  a  business;  and  the  burden  is  upon  the  person 
alle^ng  that  one  is  a  vice  principal  to  establish  the  fact  that  he 
was  clothed  with  absolute  authority  of  manag^ement,  and  in  the 
absence  of  such  proof  it  is  presumed  that  all  engaged  in  the 
common  employment  of  the  same  master,  though  different  in 
rank,  are  fellow  servants.  In  the  case  at  bar  the  plaintiff  failed 
to  establish  such  facts  as  would  support  the  reasonable  inference 
that  Butler  had  the  entire  and  exclusive  control  of  a  distinct  de- 
partment of  the  business  of  the  defendant  railway  company,  and 
in  the  absence  of  such  proof  the  presumption  is  that  he  and  his 
colaborerswere  engaged  in  the  accomplishment  of  a  common  end, 
were  all  engaged  in  the  common  employment  of  the  same  master, 
and  hence  fellow  servants.  In  the  case  of  New  England  Rail- 
road Company  v.  Conroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L. 
Ed.  181,  it  was  said:  "We  have  no  hesitation  in  holding,  both 
upon  principle  and  authority,  that  the  employer  is  not  liable  for 
an  injury  to  one  employee  occasioned  by  the  negligence  of 
another  engaged  in  the. same  general  undertaking;  that  it  is  not 
necessary  that  the  servants  should  be  engaged  in  the  same  opera- 
tion or  particular  work ;  that  it  is  enough  to  bring  the  case  within 
the  general  rule  of  exemption  if  they  are  in  the  employment  of 
the  same  master,  engaged  in  the  same  common  enterprise,  both 
employed  to  perform  duties  tending  to  accomplish  the  same  gen- 
eral purposes,  or,  in  other  words,  if  the  services  of  each  in  his 
particular  sphere  or  department  are  directed  to  the  accomplish- 
ment of  the  same  general  end.  *  *  *"  In  the  case  of  North- 
em  Pacific  R.  R.  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct.  843, 
40  L.  Ed.  994,  the  Supreme  Court  of  the  United  States  said: 
"The  rule  is  that,  in  order  to  form  an  exception  to  the  general 
law  of  nonliability,  the  person  whose  neglect  caused  the  injury 
must  be  one  who  was  clothed  with  the  control  and  management 
of  a  distinct  department,  and  not  a  mere  separate  piece  of  work 
in  one  of  the  branches  of  service  in  a  department.  This  distinc- 
tion is  a  plain  one  and  not  subject  to  any  great  embarrassment  in 
determining  the  fact  in  any  particular  case."  This  doctrine  was 
quoted  with  approval  by  Mr.  Justice  Brewer  in  Northern  Pacific 
Railway  Co.  v.  Dixon,  194  U.  S.  338,  24  Sup.  Ct.  683,  48  L. 
Ed.  1006. 

Under  the  foregoing  rule  the  burden  was  upon  the  plaintiff  to 
show  that  the  work  being  done  by  the  steam  shovel  and  the  gang 
of  men  operating  it  at  the  time  of  the  accident  was  a  distinct 
department  of  the  business  of  the  defendant  railway  company, 
and  not  a  separate  branch  or  piece  of  work  of  a  distinct  depart- 
ment, and  that  the  person  whose  negligence  caused  the  injury 
was  clothed  with  the  control  and  management  of  such  distinct 
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department.  The  evidence  falls  far  short  of  this  requirement. 
All  that  was  attempted  to  be  shown  was  that  the  steam  shovel  was 
working  at  a  point  on  the  defendant's  railroad,  that  it  w^as  beings 
operated  for  the  defendant  company,  that  Butler  was  the  en^- 
neer  of  the  steam  machinery  and  apparatus  for  operating^  the 
shovel,  and  that  he  directed  its  operations,  and  employed,  dis- 
charg^ed,  and  directed  the  men  working  with  him,  all  of  whom 
were  employed  and  paid  by  the  defendant  company ;  and  we  are 
asked  to  infer  from  these  facts  and  circumstances  that  this  one 
steam  shovel  and  its  outfit  constituted  a  separate  and  distinct 
department  of  the  defendant  company's  business,  and  that  Butler 
was  clothed  with  the  complete  control  and  management  of  such 
department.  Such  an  inference  is  unwarranted.  This  point  was 
expressly  decided  by  this  court  in  Ruemmeli-Braun  Co.  v.  Cahill, 
supra,  wherein  it  was  said:  "Such  an  one  will  be  deemed  a 
fellow  servant  with  the  person  injured,  even  though  he  has  power 
to  employ  and  discharge  hands  and  to  oversee  them  and  view  and 
direct  the  work,  unless  his  authority  in  his  department  is  entire 
and  absolute."  It  is  a  matter  within  the  common  knowledge  of 
all  persons  of  average  intelligence,  and  of  which  this  court  takes 
judicial  knowledge,  that  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company  operates  a  great  system  of  railways,  travers- 
ing and  reaching  out  into  a  dozen  states  and  territories  west  of 
the  Mississippi  river,  and  that  the  steam  shovel  is  one  of  the 
utilities  in  general  use  in  modern  railway  construction,  improve- 
ment, and  repair;  and  to  hold  by  inference  that  so  extensive  a 
system,  covering  so  large  an  area,  and  including  thousands  of 
miles  of  track,  had  created  a  separate  department  for  repairs  of 
its  roadway,  and  made  it  to  consist  of  one  steam  shovel  and  half  a 
dozen  men,  and  placed  the  exclusive  control  and  management  of 
such  department  under  Butler,  is  to  infer  the  ridiculous. 

There  was  no  contention  that  the  company  had  not  exercised 
reasonable  care  in  providing  machinery  and  appliances  that  were 
reasonably  safe  to  work  with,  and  a  place  reasonably  safe  for  one 
to  work  in,  and  workmen  reasonably  competent  for  their  service 
and  reasonably  safe  to  work  with.  The  engineer  and  operator 
of  the  steam  shovel  and  the  plaintiff  were  at  the  time  of  the 
alleged  injury  fellow  servants,  and  the  court  committed  no  error 
in  directing  the  verdict. 

The  judgment  of  the  district  court  of  Caddo  county  is  affirmed, 
at  the  cost  of  the  plaintiff  in  error.  All  the  Justices  concur, 
except  Gillette,  J.,  who  tried  the  cause  below,  not  sitting. 
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Griffith  v.  Lexington  Terminal  R.  Co. 

(Supreme  Court  of  Georgia,  Dec.  22,  1905.) 
[53  S.   E.   Rep.  97.] 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk.* — It 
appearing  from  the  plaintiff's  petition  that  he  voluntarily  assumed  to 
perform  for  his  master  duties  so  perilous  as  to  subject  him  to  immi- 
nent danger  to  life  and  limb,  and  no  facts  being  alleged  which  sup- 
p#ort  the  charge  that  the  master  was  responsible  for  a  resulting  injury, 
the  defendant's  demurrer  was  properly  sustained. 

Same. — One  who  knowingly  engages  to  do  what  no  prudent  man 
ought  to  risk  his  life  in  endeavoring  to  accomplish  cannot,  if  injury 
ensues,  rely  upon  the  law  to  throw  around  him  the  protection  of  a 
fiction  that  his  employer  impliedly  undertook  to  take  steps  to  mini- 
mize the  hazard  assumed,  at  least  to  the  extent  of  making  per- 
formance possible. 

(Syllabus  by  the  Court.) 

Error  from  Superior  ,  Court,  Oglethorpe  County ;  H.  M. 
Holden,  Judge. 

Action  by  Joe  Griffith  against  the  Lexington  Terminal  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  question  presented  for  determination  in  this  case  is 
whether  or  not  the  trial  court  erred  in  sustaining  a  general  de- 
murrer to  the  plaintiff's  petition.  He  alleged  that  he  received 
permanent  physical  injuries  while  in  the  service  of  the  defendant 
railroad  company  in  the  capacity  of  fireman  and  brakeman  on 
its  road,  which  extends  from  (Crawford  to  Lexington,  in  this 
state.  He  further  alleged  that  he  was  under  the  direction  and 
subject  to  the  control  of  another  of  the  company's  employees, 
who  acted  both  as  conductor  and  engineer  upon  the  only  train 
operated  on  that  road,  and  that  it  was  his  duty  to  fire  the  engine, 
and  also  to  leave  it  at  certain  points  along  the  line  in  order  to 
apply  the  brakes  to  the  train,  which  was  a  train  for  the  carrying 
of  both  freight  and  passengers.  As  to  the  circumstances  under 
which  he  received  his  injuries,  his  petition  furnishes  the  follow- 
ing account:  In  coming  from  Crawford  to  Lexington  there  is, 
near  the  latter  station,  a  considerable  downgrade,  which  makes 
it  necessary  that  the  brakes  on  the  train  should  be  applied  in 
order  to  bring  it  to  a  stop  at  that  station  without  injury  to  or 
strain  on  the  engine  or  other  machinery,  especially  when  the 
train  is  in  part  made  up  of  freight  cars  or  cars  other  than  the 
regular  passenger  coach;  the  train  not  being  equipped  with  air 
brakes.  When  freight  cars  are  attached  between  the  engine 
and  the  passenger  coach,  it  was  the  plaintiff's  duty  to  leave  the 
engine  at  this  point  while  the  train  was  in  motion,  stepping  from 

♦See  foot-note  appended  to  Lee  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
17  R.  R.  R.  315,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  315;  foot-notes  ap- 
pended to  Dalton  v.  Rhode  Island  Co.  (R.  I.),  11  R.  R.  R.  575,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  575. 
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the  eng^ine  to  the  gfround,  and  then  to  gfet  upon  the  platform 
of  the  passenger  coach  while  the  train  was  still  in  motion,  and 
there  apply  the  brakes.     He  had  been  working  on  the  road  in 
the  dual  capacity  of  fireman  and  brakeman  for  several  years.    On 
the  day  of  the  injury  several  heav}'  cars  were  attached  to  the 
en^ne  in  front  of  the  passenger  coach,  and,  when  the  train  was 
coming  down  the  decline  of   downgrade  near  Lexington,  the 
plaintiff,   in   the   performance   of   his   aforesaid   duties   and  in 
obedience  to  the  orders  of  his  superior,  who  had  charge  of  the 
train  and  authority  to  give  such  orders,  undertook  to  alight  from 
the  engine  to  get  upon  the  platform  of  the  passenger  coach  to 
apply  the  brakes.     He  stepped  from  the  engine  to  the  ground, 
and  then  attempted  to  get  on  the  platform  of  the  passenger 
coach  as  it  approached,  but  was  thrown  violently  to  the  ground, 
and  the  coach  ran  over  one  of  his  feet.     The  "train,  when  he 
undertook  to  board  the  same,  was  moving  at  an  unusually  high 
rate  of  speed  at  this  point,  though  petitioner  was  not  aware  of 
such  unusual  or  dangerous  rate  of  speed,"  and  "just  at  that  time 
passengers  came  out  upon  the  platform  of  said  passenger  coach, 
and  even  upon  the  bottom  steps  of  the  same,  and  in  the  way  of 
petitioner,  as  he  undertook  to  perform  said  duties  and  to  obey 
said   orders."     The  plaintiff  alleged   that   "the   failure  of  said 
company  to  equip  said  train  with  air  brakes,  the  requiring  of 
petitioner  to  alight  from  and  to  board  a  moving  train,  the  run- 
ning of  such  train  at  such  dangerous  rate  of  speed,  knowing^ 
that  petitioner  was  required  to  perform  these  duties,  and  the 
allowing  of  passengers  to  occupy  the  steps  of  the  platform  of 
the  passenger  coach,  under  such  circumstances,  was  each  gross 
negligence  in  said  company,  and  that  his  said  injuries  are  the 
direct  result  of  said  negligence,  and  due  in  no  way  to  any  fault 
or  negligence  on  his  part."    Plaintiff  was  a  strong,  healthy  man, 
32  years  of  age. 

Haires  Cloud  and  Joel  Cloud,  for  plaintiff  in  error. 
Jos,   B.   &  Bryan   Cunning  and   Hamilton   MclVhorter,  Jr,, 
for  defendant  in  error. 

Candler,  J.  (after  stating  the  facts).  The  plaintiff,  a  man  of 
mature  years,  had  been  in  the  service  of  the  defendant  company 
for  a  number  of  years,  engaged  in  performance  of  the  perilous 
duties  assigned  to  him.  If  his  master  wrongfully  called  upon 
him  "to  alight  from  and  to  board  a  moving  train"  running  at  an 
obviously  dangerous  speed,  he  should  have  declined  to  obey. 
Having  voluntarily  assumed  the  risk  incident  to  the  discharge 
of  services  which  were  obviously  attended  with  danger,  he  ef- 
fectually cut  himself  off  from  holding  the  company  accountable 
for  any  injury  he  may  thus  have  brought  upon  himself.  He 
cannot  excuse  his  voluntary  assumption  of  the  risk  on  the  occa- 
sion referred  to  in  his  petition  by  saying  that  a  servant  of  the 
company,  who  was  his  superior  in  authority,  ordered  him  to 
jump  from  the  moving  engine  and  board  the  passenger  coach 
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while  the  train  was  still  in  motion.  He  was  merely  ordered  by 
his  superior  to  do  what  he  had  engaged  himself  to  the  company 
to  do.  Besides,  if  the  order  was  an  improper  one  because  it 
exposed  him  to  imminent  peril,  he  should  have  declined  to  exe- 
cute it ;  the  danger  being  as  apparent  to  him  as  to  his  superior. 

The  train  was  not  supplied  with  air  brakes.  This  omission  was 
not,  as  matter  of  law,  a  negligent  failure  of  duty  which  the  com- 
pany was,  relatively  to  him,  bound  to  perform.  A  railway  com- 
pany is  under  no  duty  to  equip  its  trains  with  the  latest  and  most 
approved  appliances,  and  the  plaintiff  does  not  undertake  to 
assert,  as  matter  of  fact,  that  reasonably  safe  equipment  neces- 
sarily includes  the  adoption  and  use  of  air  brakes.  Even  were 
this  otherwise,  the  petition  discloses  that  the  plaintiff  knew  that 
air  brakes  were  not  supplied  by  his  master,  and  it  was  for  this 
very  reason  that  he  was  called  on  by  the  company  to  perform  the 
perilous  feat  of  jumping  from  the  engine  in  order  to  apply  the 
hand  brakes  upon  the  rear  of  the  train.  He  remained  in  its 
service,  well  knowing  of  such  increased  risk,  if  any,  to  which 
the  failure  to  equip  the  train  with  air  brakes  subjected  him,  and 
is  therefore  not  now  in  a  position  to  complain  that  the  company 
disregarded  its  duty  to  him  to  furnish  reasonably  safe  appliances. 
He  accepted  this  increased  risk,  if  there  was  one,  instead  of 
refusing  to  imperil  his  life  by  the  continual  use  of  appliances 
which  were  inadequate  to  the  emergencies  of  the  enterprise  in 
which  he  engaged. 

Passengers  came  out  upon  the  platform,  even  occupying  the 
bottom  steps  of  the  coach,  and  were  in  the  way  of  the  plaintiff 
when  he  attempted  to  board  it.  That  the  defendant  company  was 
negligent  in  "the  allowing  of  passengers  to  occupy  the  steps  of  the 
platform  of  the  passenger  coach,  under  such  circumstances,"  is  a 
bare  conclusion  of  the  pleader,  unsupported  by  the  allegation  of 
any  fact  or  circumstance  going  to  show  wherein  the  company  was 
remiss  in  performing  any  duty  which  it  owed  to  the  plaintiff. 
It  is  not  negligence  per  se  to  fail  to  maintain  such  a  surveillance 
over  passengers  as  to  render  it  impossible  for  them  to  get  in  the 
way  of  the  employees  whom  a  railway  company  engages  to 
operate  one  of  its  trains.  What  precautions  in  this  regard  were, 
or  were  not,  observed  by  the  defendant,  cannot  be  learned  from 
the  pleadings ;  nor  does  the  petition  disclose  that  the  plaintiff  was 
not  familiar  with  the  habits  of  passengers,  under  the  regula- 
tions adopted  by  the  carrier,  touching  their  remaining  within  the 
coach  while  en  route,  nor  that  he  did  not  have  as  much  reason 
as  did  his  superior  to  apprehend  that  they  might  leave  their  seats 
and  go  out  upon  the  platform,  where  they  might  get  in  his  way 
when  he  attempted  to  board  the  moving  coach.  He  does  not 
even  assert  that  he  did  not  at  the  time  know  of  their  presence,  or 
that  he  had  no  opportunity  of  seeing  them  and  noting  their 
position  before  he  undertook  to  mount  the  steps ;  nor  does  he  in 
any  way  attempt  to  negative  want  of  care  on  his  part  in  assuming 
the  risk  of  boarding  the  train  while  they  were  standing  on  the 
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steps  in  his  way.  For  aught  that  appears,  the  company  was  not 
responsible  for  their  presence  there,  and  the  plaintiff,  though 
aware  of  their  presence,  deliberately  took  the  chance  of  probable 
injury  in  voluntarily  endeavoring  to  board  the  train  under  the 
circumstances. 

It  was,  he  explains,  at  that  time  "moving  at  an  unusually  high 
rate  of  speed,"  though  he  "was  not  aware  of  such  unusual  or 
dangerous  rate  of  speed."    Why  he  was  unaware  that  the  train 
was  running  at  an  unusual  and  even  a  dangerous  rate  of  speed 
is  not  disclosed.     Accustomed,  as  he  was  daily,  to  performing 
the  hazardous  task  of  jumping  off  the  engine  onto  the  rear  of  the 
train  while  it  continued  its  journey,  he  should  have  offered  at 
least  some  excuse  for  not  observing  the  speed  of  the  train  and 
realizing  the  danger  of  attempting  to  board  it.    If  the  engineer 
was  chargeable  with  knowledge  that  the  train  was  running  at  an 
unusual  rate  of  speed,  it  would  seem  that  the  plaintiff  ought  sls 
well  to  have  known  the  fact.    The  danger  present  was  different 
only  in  degree  from  that  which  he  engaged  himself  to  daily 
ignore.    One  who  knowingly  engages  to  do  what  no  prudent  man 
ought  to  risk  his  life  in  endeavoring  to  accomplish  cannot,  if  in- 
jury ensues,  rely  upon  the  law  to  throw  around  him  the  protec- 
tion of  a  fiction  that  his  employer  impliedly  undertook  to  take 
steps  to  minimize  the  hazard  assumed,  at  least  to  the  extent  of 
making  performance  possible.    For  the  reasons  above  stated,  we 
concur  with  the  trial  judge  in  the  view  that  the  plaintiff's  peti- 
tion did  not  set  forth  a  cause  of  action. 

Judgment  affirmed.    All  the  Justices  concurring. 


Weston  v,  Boston  &  M.  R.  R. 

(Supreme   Judicial   Court  of   Massachusetts,   Essex,   Feb.   26,    1906.) 

[76  N.  E.  Rep.  1050.1 

Carriers — Delay  in  Transportation — Damages.* — Where  scenery  and 
theatrical  proprieties  were  shipped  under  a  written  contract,  but  the 
carrier  knew  that  they  were  to  be  used  at  destination  in  a  widely 
advertised  exhibition,  and  that  the  shipper  was  under  a  grreat  ex- 
pense in  their  use,  in  an  action  for  negligent  delay  in  transportation, 
in  which  no  loss  of  special  profits  was  sought  to  be  recovered, 
plaintiff  was  entitled  to  recover  his  ordinary  gross  earnings,  less 
such  expenses,  if  any,  as  the  deprivation  of  the  use  of  the  property 
saved  him  from. 

*For  the  authorities  in  this  series  on  the  question  as  to  what  arc 
the  elements  and  measure  of  the  damages  recoverable  for  delay  or 
loss  of  freight,  see  foot-note  appended  to  Traywick  v.  Southern  Ry. 
Co.  (S.  Car.),  17  R.  R.  R.  678,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  678: 
Crutcher  v.  Choctaw,  O.  &  G.  R.  Co.  (Ark.),  16  R.  R.  R.  661,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  661;  foot-note  appended  to  Choctaw.  O.  & 
G.  Ry.  Co.  V.  Rolfe  (Ark.),  16  R.  R.  R.  525.  39  Am.  &  Eng.  R.  Cas. 
N.  S.,  525;  American  Express  Co.  v.  Jennings  (Miss.),  16  R.  R.  R. 
546,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  546. 
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Exceptions  from  the  Superior  Court,  Essex  County ;  Chas.  A. 
De  Courcy,  Judg^e. 

Action  by  one  Weston  a^inst  the  Boston  &  Maine  Railroad. 
Judgment  for  plaintiff  grantinj^  insufficient  relief,  and  he  brings 
exceptions.     New  trial  ordered. 

Sanborn  &  Sanborn,  for  plaintiff. 

Henry  F,  Hurlburt  and  Damon  E,  Hail,  for  defendant. 

LoRiNG,  J.  This  case  presents  in  different  forms  but  one 
question,  namely :  To  what  damages  is  the  owner  of  a  theatrical 
exhibit  entitled  in  case  of  a  negligent  delay  in  the  transportation 
of  his  scenery  and  other  theatrical  properties  by  a  carrier  who 
had  full  knowledge  that  they  were  to  be  used  in  an  exhibition 
previously  widely  advertised  at  the  place  of  destination,  and  that 
the  owner  was  under  an  expense  of  $300  or  $400  a  week  in  that 
connection.  The  judge  ruled  that  the  plaintiff  was  limited  to 
$4,  "the  actual  money  lost  or  expended  in  looking  up  the  goods." 

The  first  ground  on  which  the  defendant  has  undertaken  to 
support  this  ruling  is  that  the  shipping  receipt,  or  the  shipping 
receipt  and  the  shipping  order,  constitute  a  written  contract  be- 
tween the  parties,  by  which,  and  by  which  alone,  their  rights  are 
to  be  determined.  No  authorities  have  been  cited  for  this  conten- 
tion, and  we  conceive  that  none  can  be  found  to  support  it.  We 
assume,  for  the  purposes  of  this  decision,  that  this  shipping 
receipt,  or  at  any  rate  the  shipping  order  and  this  receipt  taken 
together,  constitute  a  written  contract.  But  it  is  always  compe- 
tent to  show  knowledge  by  the  contracting  parties  to  a  written 
contract  of  the  circumstances  on  the  basis  of  which  it  is  made, 
for  the  purpose  of  showing  what  was  within  the  contemplation 
of  the  parties  in  making  the  contract.  Knowledge  of  the  circum- 
stances which  form  the  basis  on  which  the  contract  is  made  is 
competent  on  the  question  as  to  what  damages  were  in  contem- 
plation of  the  parties  to  it,  whether  a  party  seeks  to  recover 
ordinary  or  special  damages.  That  has  been  laid  down  in  all  the 
cases  on  the  subject.  See,  for  example,  Scott  z\  Boston  &  New 
Orleans  Steamship  Co.,  106  Mass.  468;  Harvey  v,  Connecticut 
&  Passumpsic  River  Railroad,  124  Mass.  421,  26  Am.  Rep.  673; 
Mather  v.  American  Express  Co.,  138  Mass.  55,  52  Am.  Rep. 
258;  Lonergan  v.  Waldo,  179  Mass.  135,  60  N.  E.  479,  88  Am. 
St.  Rep.  365 ;  Hadley  v.  Baxendale,  9  Ex.  341 ;  Home  r.  Mid- 
land Railway,  L.  R.  7  C.  P.  583  (s.  c,  Ex.  Ch.  L.  R.  8  C.  P. 
131)  ;  Simpson  v,  London  &  Northwestern  Railwav,  1  Q.  B.  D. 
274;  Grebert  Borgnes  v.  Nugent,  15  Q.  B.  D.  85. 

The  next  ground  on  which  the  defendant  has  sought  to  support 
the  ruling  is  on  the  authority  of  Waite  v.  Gilbert,  10  Cush.  177; 
Harvey  v.  Connecticut  &  Passumpsic  River  Railroad,  124  Mass. 
421,  26  Am.  Rep.  673;  and  Swift  River  Co.  v.  Fitchburg  Rail- 
road, 169  Mass.  326,  47  N.  E.  1015,  61  Am.  St.  Rep.  288.  But 
the  plaintiffs  in  those  cases  were  confined  to  the  damages  to 
which  the  plaintiff  was  confined  in  the  case  at  bar,  for  want  of 
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proof  of  notice,  while  in  the  case  at  bar  proof  of  the  necessary 
notice  was  plenary.    Where  a  plaintiff  is  deprived  of  the  use  of 
property  valuable  for  use,  and  the  property  is  something:  that  can 
be  replaced,  his  damages  are  the  expenses  of  hiring^  the  property 
which  he  is  forced  to  substitute  for  it.     But,  if  the  property  is 
such  that  it  cannot  be  replaced,  the  measure  of  the  damag^es  is 
what  such  property  is  ordinarily  worth  for  use.    See  Fletcher  z\ 
Tayleur,  17  C.  B.  21,  28;  Cory  v,  Thames  Iron  Works  &  Ship- 
building Co.,  L.  R.  3  Q.  B.  181 ;  Ex  parte  Cambrian  Steam  Pac- 
ket Co.,  L.  R.  6  Eq.  396,  308  (S.  C.  L.  R.  4  Ch.  112,  117). 
There  are  no  cases  in  this  commonwealth  very  near  to  the  one 
under  discussion.    Perhaps  the  nearest  are  the  cases  in  which  it 
it  held,  in  an  action  of  trover,  that  where  the  property  converted 
has  no  market  value,  but  has  a  special  value  to  the  plaintiff,  he 
can  recover  that  value.    Stickney  v.  Allen,  10  Gray,  352 ;  Green 
V,  Boston  &  Lowell  Railroad,  128  Mass.  221,  35  Am.  Rep.  370; 
Mather  v.  American  Express  Co.,  138  Mass.  55,  52  Am.  Rep. 
258.    See,  also,  in  this  connection.  Wall  v.  Piatt,  169  Mass.  406, 
48  N.  E.  270. 

Where  the  article  of  the  use  of  which  the  plaintiflF  has  been 
wrong^fully  deprived  cannot  be  replaced,  and  the  plaintiff  re- 
covers for  bein^  deprived  of  the  use  of  what  such  property 
ordinarily  earns,  he  recovers  profits  in  one  sense  of  the  word, 
but  not  in  that  sense  of  the  word  in  which  it  is  used  when  it  is 
said  that  profits  cannot  be  recovered  because  too  remote.  What 
is  meant  by  that  is  that  the  plaintiff  cannot  recover  for  the  loss 
of  special  profits,  such  as  a  particular  bargain  which  he  has  lost. 
For  a  g:ood  statement  of  the  distinction,  see  Masterton  v.  Mavor 
of  Brooklyn,  7  Hill  (N.  Y.)  62,  42  Am.  Dec.  38.  There  are 
cases  where  contracts  are  made  with  reference  to  such  special 
profits,  and  where  such  special  profits  can  be  recovered.  Such 
profits  were  recovered  in  Grebert  Borpies  v.  Nugent,  15  Q.  B. 
D.  85;  and  it  was  such  special  profits  that  were  unsuccessfully 
sought  for  in  Waite  v.  Gilbert,  10  Cush.  177;  Harvey  r.  Con- 
necticut &  Passumpsic  River  Railroad,  124  Mass.  421,  26  Am. 
Rep.  673 ;  Swift  River  Co.  v.  Fitchburg  Railroad,  169  Mass.  326. 
47  N.  E.  1015,  61  Am.  St.  Rep.  288;  Hadley  v.  Baxendale,  9 
Ex.  341 ;  and  Home  v.  Midland  Railway,  L.  R.  7  C.  P.  583 
(s.  c,  L.  R.  8  C.  P.  131).  The  difference  between  those  cases 
and  the  case  at  bar  is  this :  Delay  in  the  delivery  of  scener>'  and 
the  other  properties  of  a  traveling  theatrical  company  ordinarily 
means  no  performance  by  the  company.  But  delay  in  the  trans- 
portation of  the  broken  shaft  of  a  mill,  for  example,  as  in  Hadley 
V.  Baxendale,  supra,  does  not  ordinarily  mean  that  the  mill  will 
stop. 

We  construe  the  statement  of  the  plaintiff's  counsel  in  the  case 
at  bar,  "that  he  claimed  no  loss  of  profits  and  no  loss  in  the 
market  value  of  the  goods  by  reason  of  the  delay  in  the  delivery 
of  the  goods,  but  that  he  did  claim  loss  in  the  rental  value  or  the 
loss  of  the  use  of  the  property,"  to  be  a  statement  that  he  did  not 
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ask  for  loss  of  special  profits,  but  for  loss  of  the  ordinary  earn- 
ings of  the  property  here  in  question.  The  case  at  bar  is  not  a 
case  of  special  profit  or  special  damagfe,  but  a  case  of  the  ordinary 
damages  consequent  on  a  delay  in  the  delivery  of  scenery  and 
other  properties  of  a  travelings  theatrical  company.  That  a  com- 
mon carrier  with  notice  is  liable  in  such  a  case  is  plain  from  the 
decision  made  in  Simpson  v.  London  &  Northwestern  Railway, 
1  Q.  B.  D.  274,  as  to  delay  in  the  delivery  of  samples  to  be 
exhibited  at  a  cattle  show.  The  ordinary  damages  in  case  of  a 
delay  in  the  transportation  of  such  property  as  we  have  in  the 
case  at  bar  are  different  from  the  ordinary  damages  in  case  of  a 
delay  in  the  transportation  of  ordinary  merchandise,  and  for 
that  reason  carriers  usually  put  such  property  in  a  different 
classification  from  that  in  which  ordinary  merchandise  is  put. 
The  question,  however,  is  the  ordinary  damage  from  a  delay  in 
the  transportation  of  that  kind  of  freight.  To  get  those  ordinary 
damages,  notice  that  the  freight  to  be  transported  is  that  kind  of 
freight,  and  that  it  is  to  be  used  at  its  destination,  must  be  given 
to  the  carrier;  and  the  damages  recoverable  are  the  ordinary 
earnings  of  the  property  in  question.  See  Cory  v.  Thames  Iron 
Works  &  Shipbuilding  Co.,  and  Ex  parte  Cambrian  Steam 
Packet  Co.,  ubi  supra. 

The  case  at  bar  presents  a  further  question  not  raised  by  the 
facts  of  the  case  last  cited.  There  was  evidence  here  that  the 
plaintiff  told  the  defendant  that  he  was  "under  a  big  expense, 
between  $300  and  $400  a  week,"  in  the  use  of  the  thing  delayed 
in  transportation.  In  such  case,  since  the  owner  has  to  pay  the 
expenses  or  some  of  the  expenses  incident  to  using  the  property, 
he  can  recover,  not  the  ordinary  net  earnings,  but  the  ordinary 
gross  earnings,  less  such  expenses,  if  any,  as  the  deprivation  of 
the  use  of  the  property  saved  him  from.  The  concession  made 
by  the  plaintiff's  counsel,  that  he  did  not  ask  for  special  profits, 
saves  us  from  considering  the  suggestion  thrown  out  in  Loner- 
gan  V.  Waldo,  179  Mass.  135,  138,  60  N.  E.  479,  88  Am.  St. 
Rep.  365,  that  it  may  be  that  the  fact  that  a  carrier  cannot  refuse 
to  carry  goods  offered  to  him  for  transportation  prevents  him 
from  being  held  for  special  damages  or  special  profits,  as  to 
which  see  Kelly,  C.  B.,  in  Home  v.  Midland  Railway,  L.  R.  8 
C.  P.  131,  136,  137,  and  Mayne,  Damages  (7th  Ed.)  42. 

The  defendant  raised  a  question  as  to  whether  an  exception 
was  properly  taken  to  the  offer  to  prove  the  expense  the  plaintiff 
was  under  while  waiting  for  the  goods  in  question.  But  since^ 
in  our  opinion,  the  case  must  go  back  for  a  new  trial  by  reason 
of  his  other  exceptions,  it  is  not  necessary  to  decide  whether 
that  exception  was  properly  saved  or  not. 

The  plaintiff  is  entitled  to  a  new  trial  on  the  question  of  dam-« 
ages.    So  ordered. 

19  R  R  R— 46 
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Weinschenck  v.  New  York,  N.  H.  &  H.  R.  R.  (two  cases). 

(Supreme  Judicial   Court  of   Massachusetts,   Norfolk,  Jan.    5,   1906.) 

[76  N,  E.   Rep.  662.] 

Carriers — Injuries   to    Passengers — Care    Required.*  —  Where    the 

servants  of  the  carrier  left  the  car  door  open,  by  reason  of  the 
closeness  of  the  air  in  the  car,  the  carrier  was  not  bound  to  keep  it 
from  closing  at  a  time  when  the  car  was  in  motion  and  before  the 
next  station  was  called. 

Same.* — It  is  generally  known  that  the  catches  on  car  doors  are 
not  intended  to  hold  the  doors  securely  against  being  shut,  but  only 
to  guard  against  their  being  easily  moved;  and  it  cannot  be  inferred 
from  the  mere  closing  of  a  door,  caused  by  an  unusual  jolt  of  the 
car,  whereby  a  passenger  was  injured,  that  there  was  a  defective 
fastening,  or  that  there  had  been  negligence  in  putting  the  door  on 
the  catch  by  the  servant  who  opened  it. 

Exceptions  from  Superior  Court,  Norfolk  County;  Loranus 
E.  Hitchcock,  Judg^e. 

Separate  actions  of  Sally  A.  Weinschenck  and  Carl  H.  Wein- 
schenck a^inst  the  New  York,  New  Haven  &  Hartford  Rail- 
road. From  a  judgment  for  defendant,  plaintiffs  bring 
exceptions.     Exceptions  overruled. 

Edward  E.  Elder,  Albert  R.  Mackusick,  and  John  G,  Brackett, 
for  plaintiffs. 
Choate,  Hall  &  Stewart,  for  defendant. 

Sheldon,  J.  These  were  two  actions  of  tort  brought  to  re- 
cover damages  for  personal  injuries  to  the  female  plaintiff,  who 
was  the  wife  of  the  plaintiff  in  the  second  suit.  At  the  trial  the 
presiding  judge  ruled  that  on  the  pleadings  and  evidence  the 
plaintiffs  could  not  recover,  and  ordered  a  verdict  for  the  defend- 
ant in  each  case;  and  the  cases  are  here  on  the  plaintiff's 
exceptions  to  that  ruling.  No  question,  however,  was  raised  ss 
to  the  pleadings. 

There  was  evidence  that  on  the  evening  of  September  24, 
1904,  the  plaintiffs  took  a  train  on  the  defendant's  road  at  At- 
lantic, for  the  purpose  of  going  to  Harrison  Square,  where  they 
were  to  change  cars  and  take  another  train  to  Mattapan.  They 
entered  the  second  car  of  the  train,  and  took  seats  at  the  front 
end  of  the  car.  The  train  stopped  at  Pope's  Hill,  the  last 
station  before  reaching  Harrison  Square,  and  there  a  man  in 

♦For  the  authorities  in  this  series  on  the  subject  of  a  carrier  of 
passengers'  duties  and  liabilities  with  respect  to  vehicles,  see  foot- 
notes appended  to  Willworth  v.  Boston  Elevated  Ry.  Co.  (Mass.),  15 
R.R.  R.  69,  39  Am.  &  Enj?.  R.  Cas.,  N.  S.,  69;  foot-notes  appended  to 
Harold  v.  Baltimore  &  O.  R.  Co.  (C.  C.  A.),  15  R.  R.  R.  303,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  303. 

As  to  the  carrier's  duties  with  respect  to  opening  and  closing  car 
doors,  see  note,  4  R.  R.  R.  227,  27  Am.  &  Eng.  R,  Cas.,  N.  S.,  227. 
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uniform,  either  a  conductor  or  a  brakeman,  opened  the  car  door, 
and  it  remained  open  without  swinging^  until  the  plaintiffs  left 
the  train.  As  the  train  was  approaching  Harrison  Square,  just 
before'  it  stopped  and  before  the  brakeman  had  called  the  station, 
the  husband  arose  from  his  seat,  and  went  out  upon  the  platform 
to  aligfht,  and  the  wife  followed  behind  him.  Just  as  she  stepped 
upon  the  threshold,  there  was  an  unusual  jolt  of  the  car.  She 
felt  as  if  she  were  swaying  forward  and  going  to  fall,  and  she 
testified  that  she  grabbed  the  first  thing  to  protect  herself,  which 
was  the  jamb  of  the  door.  She  stepped  on  the  platform,  and  then 
the  door  closed  on  her  fingers,  causing  the  injuries  complained 
of.  It  was  a  comfortably  warm  evening,  the  car  was  well  filled, 
and  the  air  in  the  car  was  very  close  before  the  door  was  opened. 
She  testified  that  she  had  plenty  of  time  to  get  the  train  which 
she  and  her  husband  desired  to  get  at  Mattapan,  but  he  testified 
that  he  expected  to  find  the  connecting  train  already  in  the  sta- 
tion, did  not  know  how  much  time  they  had  to  get  it,  but  did  not 
think  it  was  very  much,  and  he  intended  to  get  out  without 
losing  any  time. 

On  this  testimony,  it  is  at  least  difficult  to  say  that  the  female 
plaintiff  was  in  the  exercise  of  due  care.  The  train  had  not 
reached  the  station,  and  no  call  of  the  station  had  been  made. 
Trains  cannot  be  run  without  some  jolts,  especially  in  stopping; 
and  this  is  a  matter  of  common  knowledge.  She  knew  that  the 
door  was  open.  There  was  no  evidence  that  it  was  fastened 
back,  or  that  she  believed  it  to  be  fastened  back ;  and  it  is  gen- 
erally known  that  the  catches  of  car  doors  are  not  intended  to 
hold  them  securely  against  being  shut,  but  only  to  guard  against 
their  being  lightly  or  easily  moved.  This  is  all  that  she  would 
have  had  a  right  to  infer  even  if  she  had  believed  or  known  that 
the  door  was  held  by  a  catch.  It  has  been  said  in  a  later  case 
that  a  passenger  in  a  railroad  car,  who  is  voluntarily  standing 
when  there  are  plenty  of  vacant  seats,  cannot  recover  for  an 
accident  which  it  is  manifest  would  not  have  happened  to  him  if 
he  had  been  sitting  down.  Farnon  v.  Boston  &  Albany  Railroad, 
180  Mass.  212,  217,  62  N.  E.  254.  See  Worthen  v.  Grand 
Trunk  Railway,  125  Mass.  99;  Barden  v.  Boston,  Clinton  & 
Fitchburg  Railroad,  121  Mass.  426.  This  woman  had  volun- 
tarily left  the  inside  of  the  car,  and  put  herself  in  a  position 
where  she  might  be  hurt  if  she  should  lose  her  balance  by  reason 
of  a  jolt  of  the  car. 

But  however  this  may  be,  we  do  not  think  that  there  was  any 
evidence  of  negligence  in  the  defendant.  The  jolt  of  the  car 
was  described  as  an  unusual  one ;  but  it  does  not  appear  to  have 
been  due  to  any  defect  in  track  or  car,  or  to  any  carelessness  in 
the  running  of  the  train.  Timms  v.  Old  Colony  Street  Railwav, 
183  Mass.  193,  66  N.  E.  797 ;  Byron  v.  Lynn  &  Boston  Railroad, 
177  Mass.  303,  58  N.  E.  1015.  Nor  could  it  be  found  that  the 
defendant  was  careless  in  the  management  of  the  door.  Appar- 
ently it  had  been  left  open  for  the  reason  of  the  closeness  of  the 
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air  in  the  car ;  and  the  defendant  was  not  bound  to  keep  it  from 
closing  at  a  time  when  it  was  not  called  upon  to  anticipate  that 
passengers  would  be  standing  upon  the  threshold  or  the  plat- 
form. Nor  could  it  be  inferred,  from  the  mere  closing^  -of  the 
door,  either  that  there  was  a  defective  fastening  or  that  tiiere  had 
been  negligence  in  putting  the  door  on  the  catch,  for  the  reasons 
stated  in  speaking  of  the  plaintiff's  own  care.  It  is  not  a  case  to 
which  the  doctrine  of  res  ipsa  loquitur  can  be  applied,  as  was 
done  in  White  v.  Boston  &  Albany  Railroad,  144  Mass.  404, 
11  N.  E.  552.  It  does  not  appear  that  this  door  worked  by  a 
spring  or  catch,  as  did  the  window  in  Faulgner  v.  Boston  & 
Maine  Railroad,  187  Mass.  254,  72  N.  E.  976.  Nor  is  there  any- 
thing to  help  these  plaintiffs  in  Gee  v.  Metropolitan  Railway, 
L.  R.  8  Q.  B.  101,  in  which  a  closed  door  opened  when  it  ought 
not  to  have  done  so. 

There  was  no  evidence  that  the  injuries  of  Mrs.  Weinschenck 
were  due  to  any  negligence  of  the  defendant. 

Exceptions  overruled. 


Ammons  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Dec.  12,  1905.) 

[52  S.  E.   Rep.  731.] 

Carriers — Ejection  of  Passengers — ^Actions — Damages.* — To  entitle 
a  passenger  to  exemplary  damages  for  his  wrongful  expulsion  from  a 
train,  such  expulsion  must  be  attended  by  rudeness,  insult,  or  ag- 
gravating circumstances  calculated  to  humiliate  the  passenger,  and  an 
award  of  such  damages  is  unwarranted,  where  the  passenger  is 
merely  told  by  the  conductor  that  he  must  get  off  unless  he  pays  the 
fare  demanded,  and  on  the  passenger's  refusal  stops  the  train  about  a 
quarter  of  a  mile  from  a  station,  and  the  passenger  alights  without 
anything  further  being  said. 

Same.t — ^Where  a  passenger  is  wrongfully  ejected  from  a  train,  his 

*For  the  authorities  in  this  series  on  the  question  of  the  right  to 
recover  punitive  or  exemplary  damages  for  injuries  to  passensrers,  see 
foot-notes  appended  to  Peterson  v,  Middlesex  Somerset  Traction 
Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  672; 
Dagnall  v.  Southern  Ry.  Co.  (S,  Car.),  15  R.  R.  R.  59,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  59;  Southern  Ry.  Co.  v.  Lanning  (Miss.),  15  R.  R.  R. 
1,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Pickett  v.  Southern  Ry.  Co.  (S. 
Car.),  15  R.  R.  R.  269,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  269;  Yazoo 
&  M.  V.  R.  Co.  V.  Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  48. 

tSee  foot-note  appended  to  Louisville,  etc.,  Ry.  Co.  v.  Covetts 
(Ky.),  15  R.  R.  R.  63,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  63;  foot-notes 
appended  to  Miller  v.  Southern  Ry.  Co.  (S.  Car.),  15  R.  R.  R.  33.  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  33;  foot-notes  appended  to  Southern  Ry. 
Co.  V.  Lanning  (Miss.),  15  R.  R.  R.  1,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  1; 
Cain  V.  Louisville  &  N.  R.  Co.  (Ky.),  14  R.  R.  R.  376,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  376. 

For  the  authorities  in  this  series  on  the  question,  when,  and  when 
not,  recovery  may  be  had  on  account  of  mental  suffering,  see  foot- 
notes appended  to  Southern  Pac.  Co.  v.  Hetzer  (C  C.  A.),  17  R.  R, 
R.  724,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  724, 
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demand  may  be  considered  as  one  in  tort,  and  he  may  recover  as 
actual  or  compensatory  damages,  a  fair  and  just  compensation  for 
the  wrong,  including  his  actual  loss  in  time  or  money,  and  the 
physical  inconvenience  or  mental  suffering  or  humiliation  endured, 
and  which  occurs  as  a  reasonable  and  probable  result  of  the  wrong, 
and  he  is  not  limited  in  his  recovery  to  mere  pecuniary  loss. 

Appeal  from  Superior  Court,  Swain  County;  Ferguson, 
Judg^e. 

Action  by  W.  R.  Ammons  ag^ainst  the  Southern  Railway  Com- 
pany. From  a  judgement  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Moore  &  Rollins,  W.  B,  Rodman,  and  A,  B.  Andrews,  Jr., 
for  appellant. 
F.  C.  Fisher  and  A.  J,  Franklin,  for  appellee. 

Brown^  J.  This  case  was  before  the  court  at  the  last  term  and 
the  facts  are  fully  stated.  138  N.  C.  555,  51  S.  p.  127.  The  case 
comes  back  upon  one  exception  only  by  the  defendant  to  the 
refusal  of  the  judgfe  to  give  the  following  instruction:  "That  in 
no  aspect  of  the  case  can  the  plaintiff  recover  punitive  damages." 
The  court  erred  in  refusing  the  instruction.  Damages  are  classi- 
fied generally  as  "compensatory"  and  "punitive."  The  latter  are 
termed  also  vindictive  or  exemplary  damages.  Compensatory 
damages  are  defined  by  Joyce  and  other  text-writers  as  "those 
by  which  the  actual  loss  sustained  is  measured  and  the  injured 
party  recompensed  therefor."  Joyce  on  Damages,  §  26.  Puni- 
tive damages  are  independent  of  the  injury  inflicted  or  the  legal 
wrong  committed,  and  are  allowed  in  excess  of  simple  compen- 
sation upon  a  theory  of  punishing  the  wrongdoer  for  the  wrong 
inflicted,  with  the  view  to  prevent  similar  wrongs  in  future. 
Where  a  trespass  is  committed  deliberately  in  violation  of  plain- 
tiflF's  rights,  in  a  manner  and  under  circumstances  of  aggravation 
and  humiliation,  showing  a  reckless  and  lawless  disregard  of  the 
plaintiff's  rights,  the  law  allows  damages  beyond  the  strict  meas- 
ure of  compensation  by  way  of  punishment.  Champion  v. 
Vincent,  20  Tex.  811 ;  Joyce  on  Damages,  §  28,  and  notes. 

The  iacts  are,  as  testified  to  by  the  plaintiff,  that  he  applied  to 
the  defendant's  agent  at  Almond  for  a  ticket  to  Noland.  The 
agent  said  he  did  not  have  any,  and  that  "I  could  get  on,  and  he 
would  speak  to  the  conductor  about  it,  and  that  the  fare  would 
be  40  cents.  I  rode  down  the  road  about  quarter  of  a  mile,  and 
the  conductor  came  to  me  and  said  he  wanted  a  ticket,  and  I 
handed  him  50  cents,  and  said  I  wanted  to  go  to  Noland's  Creek, 
and  he  looked  at  his  book  and  said  it  would  be  75  cents,  and  I 
asked  him  if  he  was  not  mistaken,  and  he  said  *No,'  and  I  told 
him  I  would  not  pay  75  cents,  and  so  he  told  me  I  would  have 
to  get  off.  I  told  him  I  had  applied  for  a  ticket  and  the  agent 
said  he  didn't  have  any,  and  he  said  they  did  have  tickets,  and  I 
told  him  I  didn't  know  anything  about  it,  only  what  they  told 
me ;  that  they  told  me  they  didn't  have  any  tickets,  and  the  fare 
would  be  40  cents,  and  he  told  me  then  I  would  have  to  get  off. 
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So  I  told  him,  if  he  put  me  off,  I  would  sue  the  railroad  com- 
pany, and  he  pulled  the  cord  and  stopped  the  train  and  I  walked 
out.  Q.  What  did  he  say  in  reply  to  you  when  you  said  you 
would  sue  the  railroad  company  ?  A.  He  said  he  could  not  help 
that.  Q.  Is  that  all  he  said?  A.  I  believe  that  is  all  he  said. 
Q.  Can't  you  remember  what  he  did  say  when  you  said  to  him 
that  you  would  sue  the  company?  A.  He  said  several  words. 
I  don't  remember  every  word  he  said.  Q,  Think  if  you  know 
anything  else?  A.  I  don't  think  of  anything  else.  Q.  Where 
did  he  put  you  off?  A.  I  got  off  by  his  instructions.  He  told 
me  to  get  off.  Q.  Where?  A.  About  a  quarter  of  a  mile  this 
side  of  Almond.  Q.  How  far  is  the  station  you  wanted  to  go  to 
from  there?  A.  About  14  miles  by  rail.  Q.  What  were  you 
doing  at  that  time?  A.  I  was  working  on  Noland's  Creek. 
Q.  What  were  you  getting  a  day?  A.  Dollar  and  twenty-five 
cents.  Q.  Did  you  put  in  a  day's  work  ?  A.  No,  I  walked  in  in 
the  evening,  and  went  to  work  the  next  morning.  I  didn't  hire 
anything.  I  walked.  I  just  lost  a  day's  work,  is  all.  Q.  How- 
much  did  you  lose?  A.  The  day.  Q.  Is  that  all  you  recollect 
about  this  transaction?    A.  Yes,  I  believe  it  is." 

To  entitle  a  passenger  to  such  damages,  his  wrongful  expul- 
sion from  the  train  must  be  attended  by  such  circumstances  as 
tend  to  show  rudeness,  insult,  "aggravating  circumstances  calcu- 
lated to  humiliate  the  passenger.  *  *  *"  Holmes  z\  Rail- 
road, 94  N.  C.  318;  Rose  v.  Railroad,  106  N.  C.  170,  11  S.  E. 
526 ;  Knowles  v.  Railroad,  102  N.  C.  66,  9  S.  E.  7.  The  subject 
of  punitive  and  compensatory  damages  has  been  discussed  in 
many  cases  in  our  own  reports.  In  the  opinion  in  this  case  at  the 
last  term,  Mr.  Justice  Walker  called  attention  to  some  of  the 
more  important.  The  plaintiff's  testimony  fails  to  bring  his  case 
within  the  authority  of  any  of  these  precedents  so  as  to  justify 
the  awarding  of  punitive  damages.  On  the  next  trial  of  this 
case,  it  will  be  the  duty  of  the  trial  judge  to  explain  to  the  jur>- 
the  meaning  of,  and  difference  between  punitive  and  compensa- 
tory damages,  and  to  instruct. them  upon  the  plaintiff's  own 
testimony,  as  herein  set  out,  that  he  is  entitled  to  compensator)* 
damages  only. 

The  findings  upon  the  several  issues  are  set  aside,  and  a  new 
trial  ordered. 

New  trial. 
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Spooner  V,  Old  Colony  St.  Ry.  Co. 

(Supreme   Judicial    Court   of   Massachusetts,    Bristol,   Jan.    5,    1906.) 

[76    N.    E.    Rep.   660.] 

Carriers — Injuries  to  Passengers — Care  Required.* — ^When  plain- 
tiiTs  intestate  became  a  passenger  on  defendant's  street  railway,  it 
became  defendant's  duty  to  provide  for  his  benefit  proper  facilities 
for  transportation,  including  proper  servants,  and  to  carry  him  safely 
over  his  route  to  destination. 

Same — Position  of  Passenger — Contributory  Negligence. — Where  a 
street  car  from  which  the  intestate  was  thrown,  though  an  open 
one,  was  provided  for  the  accommodation  of  passengers  and  by  its 
arrangement  passengers  were  invited  to  sit  on  a  rear  seat  facing  the 
rear  of  the  car,  intestate  was  not  guilty  of  negligence  in  seating  him- 
self in  such  a  seat. 

Same — Ordinary  Jolts.t — Ordinary  jolts  or  lurches  of  a  street  car 
occasioned  by  its  operation  over  the  track  are  fairJly  incidental  to 
that  mode  of  travel,  and  the  annoyance  therefrom  is  assumed  or 
contemplated  by  the  passenger. 

Same — Death  of  Passenger — Statutory  Liability — Gross  Negli- 
gence.— Rev.  Laws,  c.  Ill,  §  267,  provides  that,  if  the  life  of  a 
passenger  is  lost  by  reason  of  the  unfitness  or  gross  negligence  of 
the  carrier's  servants,  his  personal  representatives  may  recover  dam- 
ages occurring  to  the  degree  of  culpability.  Held  that,  while  "gross 
negligence"  as  used  in  such  section  requires  something  more  than 
mere  want  of  common  prudence,  the  difference  is  one  of  degree,  and 
the  term  is  satisfied  by  proof  of  a  reckless  or  willful  disregard  of 
consequences  on  the  part  of  the  carrier's  servants. 

Same — Evidence — Findings. — In  an  action  for  death  of  an  infirm 
passenger  by  being  thrown  from  his  seat  in  defendant's  street  car  as 
it  was  rounding  a  curve,  evidence  held  to  justify  a  finding  that  de- 
fendant's servants  operated  the  car  in  a  reckless,  willful,  or  wanton 
disregard  of  existing  conditions,  within  Rev.  Laws,  c.  Ill,  §  267,  au- 
thon'zing  a  recovery  for  the  death  of  a  passenger  caused  by  gross 
negligence  of  the  carrier's  servants. 

Exceptions  from  Superior  Court,  Bristol  County;  Frederick 
Lawton,  Judge. 

Action  by  Arthur  C.  Spooner,  as  administrator  of  Philip  H. 
Kingf,  deceased,  against  the  Old  Colony  Street  Railway  Company. 
A  verdict  was  rendered  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.    Overruled. 

/.  B,  Tracy  and  W.  A,  Swift,  for  plaintiff. 

Frederick  S.  HcUl  and  Charles  C,  Hagerty,  for  defendant. 

♦For  the  authorities  in  this  series  on  the  subject  of  a  carrier  of 
passenger's  duties  and  liabilities  with  respect  to  vehicles,  see  foot- 
notes appended  to  Willworth  v.  Boston  Elev.  Ry.  Co.  (Mass.),  16 
R.  R.  R,  69,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  69;  foot-note  appended  to 
Harold  v.  Baltimore  &  O.  R.  Co.  (C.  C.  A.),  15  R.  R.  R.  303,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  303.      ' 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
the  carrier  for  injuries  to  passengers  from  jerks  or  jolts  of  trains  or 
cars,  see  foot-note  appended  to  Conroy  v.  Detroit  United  Ry.  (Mich.), 
16  R.  R.  R.  671,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  671;  foot-notes  ap- 
pended to  Hatch  V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  16  R.  R.  R.  586, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  586. 
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Bealey,  J.  By  the  provisions  of  St  1886,  c.  140,  now  Rev. 
Laws,  c.  Ill,  §  267,  if  the  life  of  a  passenger  is  lost  "by  reason 
of  the  neg^ligence  or  carelessness  of  a  corporation  operating^  a 
street  railway,  or  of  the  unfitness  or  g^oss  neg^lig^ence  or  careless- 
ness of  its  servants  or  agents  while  engaged  in  its  business," 
his  personal  representatives  may  recover  damage  for  the  use  of 
the  widow  or  children,  to  be  assessed  within  a  minimum  and 
maximum  limit,  according  to  the  degree  of  culpability.  Holland 
V,  Lynn  &  Boston  Railroad  Co.,  144  Mass.  425,  11  N.  E.  674. 
When  the  plaintiff's  intestate  became  a  passenger,  the  defendant 
engaged  to  provide  proper  facilities  of  transportation,  including 
competent  servants,  and  to  carry  him  safely  over  its  route  to 
where,  at  the  end  of  the  transit,  he  would  leave  the  car.  In 
occupying  the  seat  which  faced  the  fender  at  the  rear,  and  in 
taking  the  position  which  he  assumed  after  seating  himself,  the 
decedent  did  nothing  unusual  or  that  could  be  found  to  have  been 
inconsistent  with  ordinary  prudence.  The  car,  although  an  open 
one,  was  provided  for  the  accommodation  of  passengers,  who  by 
this  arrangement  were  invited  by  the  company  to  choose  and  use 
this  seat  among  others,  and  the  intestate  had  the  right  to  assume 
that  in  inviting  and  permitting  its  use  it  was  suitable  for  him  to 
occupy,  and  where  he  could  ride  in  safety  while  being  trans- 
ported. 

It  is  a  matter  of  common  knowledge  that,  either  from  ine- 
qualities of  surface  or  necessary  curves  in  the  construction  of  the 
roadbed,  the  cars  of  a  railroad  operated  by  steam,  or  a  street 
railway,  may  in  passing  over  the  track  occasionally  jolt  or  lurch, 
without  this  motion  being  caused  by  a  defect  in  the  track  or  in 
the  car.  Whenever  this  occurs,  though  it  may  be  disturbing  and 
annoying,  yet  it  is  considered  as  fairly  incidental  to  the  mode  of 
travel,  and  must  be  held  to  have  been  contemplated  by  the  pas- 
senger. Stewart  v.  Boston  &  Providence  Railroad  Co.,  146 
Mass.  605,  16  N.  E.  466;  Holland  v.  West  End  Street  Railwav 
Co.,  155  Mass.  387,  29  N.  E.  622;  McCauley  v.  Springfield 
Street  Railway  Co.,  169  Mass.  301,  47  N.  E.  1006;  Byron  v. 
Lynn  &  Boston  Railroad  Co.,  177  Mass.  303,  58  N.  E.  1015. 
Inasmuch  as  there  is  no  evidence  that  the  roadbed  was  not 
properly  constructed,  or  the  car  suitably  equipped  or  managed 
by  competent  employees,  the  plaintiff  fails  to  show  any  act  of 
negligence  by  the  defendants  under  the  statute,  and  if  this,  also, 
is  true  of  the  conduct  of  the  motorman  and  conductor,  the  ver- 
dict must  be  set  aside. 

Upon  taking  his  seat,  the  intestate  sat  with  his  legs  crossed 
below  the  knees,  and  his  hands  folded.  While  in  this  position 
he  was  observed  by  the  motorman  and  conductor;  the  latter 
especially  noticing  that  he  "seemed  quite  exhausted."  From  this 
evidence  the  jury  could  find  that  both  knew  he  was  on  the  rear 
seat  in  the  situation  described.  By  reason  of  his  weight  and  the 
distance  from  the  outer  rail  of  the  track  where  his  body  was 
found,  they  further  could  have  found  that  his  ejection  was  due 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         729 

Spooner  v.  Old  Colony  St.  Ry.  Co 

to  the  rapid  swaying  of  the  car.  See  Evensen  v,  Lexington  & 
Boston  Street  Railway  Co.,  187  Mass.  77,  72  N.  E.  355.  But 
ordinary  carelessness*  by  either  the  condttctor  or  motorman, 
which,  if  he  had  survived,  would  have  been  sufficient  to  support 
an  action  against  the  defendant,  is  not  gross  negligence,  for 
which  the  company  is  liable.  Before  taking  up  the  evidence  for 
the  purpose  of  determining  this  question,  it  may  be  well  to  refer 
to  the  meaning  of  the  statutory  term  "gross  negligence." 

We  have  uniformly  held  that,  while  something  more  than  a 
mere  want  of  common  prudence  is  intended  and  must  be  proved^ 
yet  the  difference  is  one  of  degree,  and  when  a  reckless  or  willful 
disregard  of  consequence  is  manifest  such  conduct  is  evidence  of 
great  or  gross  negligence.  Galbraith  v.  West  End  Street  Rail- 
way Co.,  165  Mass.  572,  579,  581,  43  N.  E.  501,  and  cases  there 
cited;  Emery  v,  Boston  &  Maine  Railroad  Co.,  173  Mass.  136, 
139,  53  N.  E.  278 ;  Banks  v.  Braman,  188  Mass.  367,  74  N.  E. 
594.  The  route  of  the  car  was  about  9  miles,  over  which  it  was 
expected  to  pass  in  30  minutes,  and,  with  the  usual  delays  to 
take  on  and  leave  passengers,  the  average  speed  was  18  miles  an 
hour.  The  witnesses  differed  as  to  the  rate  through  the  curve; 
those  for  the  plaintiff  estimating  it  to  be  from  12  to  15  miles  an 
hour  or  more,  while  the  motorman  and  conductor  fixed  it  at  from 
5  to  6  miles.  Accompanying  their  testimony  was  the  evidence 
of  the  defendant's  experts  that  a  car  moving  from  12  to  15  miles 
an  hour  would  smoothly  and  safely  pass  over  the  curve ;  and,  if 
this  testimony  stopped  at  this  point,  it  would  be  evident  that 
proof  of  recklessness  by  either  of  the  defendant's  employees 
was  lacking.  But,  when  the  conductor  saw  the  body  of  the 
deceased  passing  through  the  air  from  the  car  to  the  ground,  he 
gave  the  usual  signal  to  stop,  and  in  a  few  seconds  rang  the 
emergency  bell,  and,  although  the  brake  was  immediately  applied 
at  a  point  about  30  or  35  feet  from  where  the  intestate  fell,  the 
car,  with  the  brake  set,  ran  over  a  dry  rail  about  365  feet  further 
before  it  was  finally  stopped.  Upon  this  conflicting  evidence 
the  jury  could  have  found,  from  the  evidence  of  the  conductor 
and  motorman,  thait  reducing  the  speed  from  18  to  5  or  6  miles 
when  entering  upon  and  in  going  through  the  curve  indicated 
what  rate  in  their  judgment  was  reasonably  proper. 

Although  the  experts  of  the  defendant  were  of  opinion  that, 
if  the  car  was  moving  from  12  to  15  miles,  it  would  not  take  on 
an  unusual  or  unsafe  swaying  motion,  the  weight  to  be  given 
their  evidence  was  for  the  jury,  in  connection  with  the  fact  that, 
if  no  greater  rate  of  speed  was  employed  than  the  maximum 
estimate  given  by  them,  the  intestate  would  not  have  been  sub- 
jected to  an  impetus  by  which  he  was  instantly  thrown  from  the 
car.  But  there  was  proof  of  a  greater  rate  of  speed  even  than 
that  fixed  by  the  experts  as  safe.  Two  of  the  witnesses  called 
by  the  plaintiff  had  observed  the  car  as  it  passed  them  about  a 
quarter  of  a  mile  distant  from  the  scene  of  the  accident,  and 
according  to  the  evidence  of  one  it  was  12  minutes  late,  and  by 
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the  evidence  of  the  other  it  was  "g^oing;  so  fast"  that  he  looked  at 
his  watch  to  ascertain  the  time.  Another  witness,  who  was  the 
only  passenf^er  besides  the  intestate,  ja^ave  evidence  that  between 
the  time  the  si^al  was  given  and  the  car  stopped  perhaps  10 
seconds  elapsed.  If  his  evidence  was  believed,  then  within  this 
period  the  car  had  moved  a  distance  of  at  least  365  feet,  which 
would  indicate  that  it  was  running  slightly  in  excess  of  20  miles 
an  hour.  From  the  testimony  of  these  witnesses  an  inference 
fairly  could  be  drawn  that  as  it  approached  the  curve  the  car  was 
not  only  running  to  make  up  time,  but  its  velocity  was  greater 
than  its  customary  speed  of  18  miles.  This  view  would  be  ma- 
terially corroborated  and  strengthened  by  the  further  uncontro- 
verted  fact  that  upon  application  of  the  brake  ta  a  substantially 
empty  car,  and  under  such  conditions  that  it  must  have  effect- 
ually gripped  the  wheels,  its  momentum  had  become  such  that  it 
continued  under  way  for  the  distance  already  stated.  We  are  of 
opinion  that  it  was  open  upon  all  the  evidence  for  the  jury  to 
find  that  an  old  man  plainly  seen  to  be  in  somewhat  feeble 
health  had  been  accepted  as  a  passenger,  invited  and  permitted 
to  take  a  seat  in  a  place  provided  for  this  purpose,  but  which 
might  become  dangerous  if  an  undue  rate  of  speed  was  main- 
tained in  passing  over  this  curve,  and  thereafter  in  reckless  or 
willful  or  wanton  disregard  of  these  conditions  the  car  was  so 
managed,  and  controlled  by  those  in  charge,  as  to  wrongfully 
cause  his  death. 

The  defendant  suggests  that  the  present  case  should  be  gov- 
erned by  Witherington  v.  Lynn  &  Boston  Railroad  Co.,  182 
Mass.  596,  66  N.  E.  206,  but  the  facts  are  widely  dissimilar.  In 
that  case  the  intestate  fell  from  an  open  car  while  standing  near 
the  edge  of  the  rear  platform,  and  the  track,  though  curved,  was 
nearly  straight.  It  is  distinctly  said  in  the  opinion,  **This  is  not 
a  case  where  the  speed  was  so  great  as  to  result  in  any  unusual 
motion  or  jar  of  the  car,"  and  it  also  was  held  that  there  was 
no  negligence  on  the  part  of  the  defendant  in  not  warning  the 
passenger  of  the  obvious  danger  of  standing  close  to  the  side  of 
a  rapidly  moving  car.  Here  it  could  be  found  that  the  deceased 
did  not  fall,  but  by  the  excessive  force  of  the  lateral  motion  was 
lifted  bodily  from  his  seat  and  thrown  out  of  the  car. 

In  the  opinion  of  a  majority  of  the  court  the  order  must  be: 
Exceptions  overruled. 


Bennett  v,  Louisville  Ry.  Co. 

(Court    of   Appeals    of    Kentucky,    Feb.    20,    1906.) 

[90  S.  W.  Rep.  1052.] 

Appeal — Review — Verdict — Preponderance   of    the   Evidence— The 

Supreme  Court  will  not  disturb  a  verdict  as  against  the  preponder- 
ance of  the  evidence. 
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Carriers — Injury  to  Passenger — Street  Cars — Negligence  in  Start- 
ing Car.* — It  is  not  negligence  for  the  operatives  of  a  street  car  to 
fail  to  keep  the  same  stationary  until  a  passenger  has  seated  himself, 
unless  he  is  crippled  or  in  some  condition  making  it  reasonably 
apparent  to  those  in  charge  of  the  car  that  the  passenger  needs 
unusual  care. 

Same. — ^The  fact  that  one  taking  passage  on  a  street  car  was  large 
and  fleshy  did  not  render  it  negligence  for  the  operatives  of  the  car 
to  fail  to  keep  it  stationary  until  he  had  seated  himself. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Second  Division. 
"To  be  officially  reported." 

Action  by  Mary  E.  Bennett  against  the  Louisville  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

R.  C.  &  /.  /.  DaviSy  for  appellant. 

Fairleigh,  Strauss  &  Fairleigh,  Kohn,  Baird  &  Spindle,  and 
Greene  &  Van  Winkle,  for  appellee. 

NuNN^  J.  Appellant  instituted  this  action  against  the  appellee 
to  recover  damages  for  injuries  received  upon  one  of  its  street 
cars,  as  she  alleged,  by  the  negligent  management  and  operation 
thereof  by  the  motorman.  On  the  trial  the  jury  returned  a 
verdict  in  favor  of  the  appellee,  and  she  has  appealed. 

She  alleged  in  her  petition,  in  substance,  that  the  motorman 
stopped  the  car  for  her,  and  as  she  entered  the  door  of  the  car, 
and  was  in  the  act  of  taking  her  seat,  the  motorman  negligently 
turned  on  the  current,  and  started  the  car,  she  alleged,  with  a 
sudden  and  unusual  jerk,  by  which  she  was  thrown  with  great 
force  and  violence  against  the  end  or  edge  of  the  seat,  by  reason 
of  which  she  received  painful  injuries  to  her  body  and  spinal 
column ;  that  she  was  made  sick  and  sore,  and  confined  to  her 
bed  for  a  long  time,  suffering  great  pain,  and  was  compelled  to 
undergo  a  serious  and  painful  operation,  in  the  removal  of  the 
lower  end  of  her  spinal  column ;  that  her  loss  of  time  and  medical 
expense  amounted  to  $500;  and  was  otherwise  injured  and  dam- 
aged to  the  extent  of  $5,000.  The  appellant  asked  for  a  reversal, 
for  the  reason  that  the  verdict  was  against  and  contrary  to  the 
evidence.  That  the  court  erred  in  giving  to  the  jury  instructions 
2  and  3. 

The  appellant  and  one  witness  sustained  her  allegation  that 
the  jerk  in  starting  the  car  by  the  motorman  was  a  sudden  and 
unusual  one,  and  that  by  reason  thereof  she  was  injured,  and  in 

♦For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired in  taking  on  passengers,  see  foot-notes  appended  to  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  648;  Talbert  v.  Charleston  &  W.  C.  Ry.  Co. 
(S.  Car.),  17  R.  R.  R.  53,  40  Am,  &  Eng.  R.  Cas.,  N.  S.,  53;  foot-notes 
appended  to  Redington  v.  Harrisburg  Traction  Co.  (Pa.),  16  R.  R. 
R.  600,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  600;  Hatch  v.  Philadelphia  & 
R.  Ry.  Co.  (Pa.),  16  R.  R.'R.  586,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  586; 
note,  3  R.  R.  R.  589,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  589. 
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the  way  and  manner  and  to  the  extent  stated.  There  was  no 
contrariety  of  evidence  as  to  the  extent  of  her  injuries.  The 
appellee  introduced  one  witness,  whose  testimony  tended  to  show 
that  the  jerk  made  in  starting  the  car,  was  not  sudden  or  un- 
usual. We  are  of  the  opinion  that  the  preponderance  of  the 
evidence  favored  claim  of  appellant,  but  we  are  not  authorized 
to  reverse  the  judgfment  of  the  lower  court  on  that  account. 

Instruction  No.  3  complained  of  by  appellant  is  an  instruction 
in  the  usual  form  upon  the  question  of  contributory  negrlect. 
The  objection  to  this  instruction  is  that  there  was  no  evidence 
upon  which  to  base  it.  It  is  true  that  there  was  a  bare  scintilla 
oJF  evidence,  if  any,  to  authorize  it.  It  is  a  doubtful  question  as 
to  whether  or  not  it  should  have  been  g^iven,  but  in  our  opinion 
the  ffiving^  of  it  did  not  prejudice  the  substantial  rig^hts  of  the 
appellant. 

Instruction  No.  2  reads  as  follows :  "It  was  not  the  duty  of  the 
a^ent  and  servant  of  the  defendant  in  chaise  of  the  car  to  have 
the  car  remain  standing  until  the  plaintiff  was  seated  in  said  car; 
and  unless  you  believe  from  the  evidence  that  the  said  a^nt  or 
servant  in  charg^e  of  the  car  failed  to  exercise  that  deg^ree  of 
care  with  which  he  was  charged,  as  set  out  in  instruction  No.  1. 
and  by  a  reckless  or  unnecessary  jerk  or  lurch  of  said  car  started 
the  same,  and  the  plaintiff  was  injured  thereby,  the  law  is  for 
the  defendant,  and  you  should  so  find."  By  the  first  instruction 
the  court,  in  effect,  instructed  the  jury  that  it  was  the  duty  of 
the  ag^ent  of  appellee  in  operating  the  car  upon  which  appellant 
was  a  passenger  to  observe  the  highest  degree  of  care,  which  a 
prudent  person  would  exercise  under  like  circumstances,  in  the 
management  and  control  of  the  car,  to  enable  appellant  to  board 
it  with  safety,  and  if  the  jur>'  believed  from  the  evidence  that  the 
agent  in  charge  failed  to  exercise  the  degree  of  care  stated,  and 
by  a  reckless  or  unnecessary  jerk  or  lurch  of  the  car,  started  the 
same,  and  appellant  was  thereby  thrown  against  her  seat  and 
injured,  then  the  law  was  for  her. 

The  appellant  complains  of  that  part  of  the  second  instruction 
which  told  the  jury  that  it  was  not  necessary  for  the  agent  in 
charge  of  the  car  to  have  it  remain  standing  until  the  appellant 
was  seated.  This  instruction  seems  to  be  in  conformity  with  the 
rule  enunciated  in  the  case  of  L.  &  N.  Railroad  Company  v.  Hale, 
44  S.  W.  213,  19  Ky.  Law  Rep,  1652,  42  L.  R.  A.  293,  and 
Sheffer  v.  L.  H.  &  St.  L.  R.  R.  Co.,  60  S.  W.  403,  22  Ky.  Law 
Rep.  1305.  Both  of  these  cases,  however,  were  against  steam 
railways,  but  we  can  see  no  reason  why  the  same  rule  should 
not  be  made  applicable  to  street  railways.  It  would  be  impracti- 
cable to  require  in  every  instance  those  in  charge  of  a  street  car 
to  have  it  remain  still  until  every  passenger  that  boards  it  takes 
a  seat.  This  would  make  street  car  travel  slow,  vexatious,  and 
inconvenient. 

There  are  instances  in  which  a  car  should  be  permitted  to 
remain  still  until  the  passenger  is  seated ;  that  is,  where  the  pas- 
senger is  old,  feeble,  crippled,  or  in  any  condition  which  makes 


Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S         733 

Nicolette  Lnmber  Co.  v.  People's  Coal  Co 

it  reasonably  apparent  to  those  in  charge  of  the  car  that  the 
person  needs  unusual  care  and  precaution  for  his  or  her  protec- 
tion. But  the  case  at  bar  does  not  come  within  this  rule.  It  is 
true  that  she  was  proven  to  be  large  and  fleshy,  but  there  was  no 
proof  that  her  flesh  was  any  great  burden  to  her,  nor  was  there 
anything  proven  which  might  have  indicated  to  the  motorman 
in  charge  of  the  car  that  any  extra  precautions  were  required  on 
his  part  for  her  safety. 
The  judgment  is  affirmed. 


Nicolette  Lumber  Co.  v.  People's  Coal  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  2,  1906.) 

[62  Atl.   Rep.  1060.] 

Carriers — Demurrage — Lien.'*' — A  carrier  has  no  lien  on  freight  for 
demurrage  for  delay  in  unloading  the  barges  on  which  it  was  carried 
at  their  point  of  destination,  and  has  no  right  to  retain  possession  of 
the  goods  until  the  demurrage  is  paid. 

Appeal  from  Superior  Court. 

Action  by  the  Nicolette  Lumber  Company  against  the  People's 
Coal  Company.  Judgment  for  defendant  was  affirmed  by  the 
Superior  Court,  and  plaintiff  appeals.     Reversed. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court  and  by 
the  report  of  the  case  in  26  Pa.  Super.  Ct.  575, 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

William  M.  Hall,  Jr.,  for  appellant. 
Henry  A,  Davis,  for  appellee. 

Brown,  J.  This  is  an  action  of  replevin  brought  for  the  re- 
covery of  possession  of  lumber,  which  had  been  transported  on 
barges  of  the  defendant  from  the  mill  of  the  plaintiff  in  West 
Virginia  to  Pittsburg,  under  a  freight  contract  of  $2  per  thousand 
feet  This  charge  was  paid  before  the  institution  of  the  replevin, 
and  is  not  involved  in  the  case.  It  seems  there  was  a  delay  of 
seme  days  after  the  lumber  reached  Pittsburg  before  the  plain- 
tiff or  its  consignees  demanded  the  barges  from  the  defendant 
for  the  purpose  of  taking  them  further  up  the  Allegheny  river  to 
the  point  of  delivery  designated  in  the  contract.  The  delay  is 
alleged  to  have  been  due  to  the  low  state  of  the  water,  rendering 
navigation  impossible.  Be  this  as  it  may,  the  instructions  to  the 
jury  were  that  if  the  plaintiff  or  its  consignees  neglected  to  re- 
ceive the  barges  upon  their  arrival  at  Pittsburg,  after  reasonable 
notice  from  the  defendant  to  do  so,  it  was  entitled  to  a  verdict 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
impose  demurrage  charges,  see  foot-note  appended  to  Southern  Ry. 
Co.  V.  Lockwood  Mfg.  Co.  (Ala.),  15  R.  R.  R.  306,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  306;  Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  14  R. 
R.  R.  465,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  465. 
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for  demurrage,  for  the  reason  that  it  had  a  lien  on  the  lumber  for 
such  claim.  Under  these  instructions,  there  was  a  finding:  for  the 
defendant  for  $525.40.  On  appeal  from  the  judgment  on  this 
verdict  the  Superior  Court  affirmed  it,  holding  that  the  defendant, 
as  a  common  carrier,  had  a  claim  for  demurrage  which  was  a 
lien  on  the  lumber,  by  virtue  of  which  it  had  a  right  to  retain  the 
property  until  the  amount  of  the  lien  was  paid. 

The  question  on  this  appeal  is  not  as  to  the  right  of  the  appel- 
lees to  demand  and  recover  compensation  for  the  detention  of  its 
barges,  if  they  were  unreasonably  detained  by  the  appellant,  but 
is  as  to  its  right  of  lien  upon  the  lumber,  entitling  it  to  retain 
possession  of  the  same  until  its  alleged  lien  was  paid.  If  it  had 
such  a  lien,  it  was  entitled  to  retain  possession  of  the  property 
until  the  lien  was  discharged ;  if  it  had  not,  it  unlawfully  detained 
the  lumber  from  the  plaintiff,  even  if  its  barges  had  been  un- 
reasonably detained.  In  an  action  of  replevin  nothing  can  be 
tried  but  the  right  of  possession  of  the  property  in  controversy. 
In  this  case  the  lumber  admittedly  belonged  to  the  plaintiff, 
which  could  not  be  denied  the  possession  of  it  by  the  defendant 
unless  the  latter  had  a  superior  right  of  possession.  A  mere 
claim  for  compensation  for  the  prolonged  use  of  its  bai^s  could 
give  it  no  such  right,  unless  the  right  to  such  compensation 
created  a  lien  on  the  property  on  the  barges — ^a  lien  on  the 
lumber  for  the  demurrage.  Even  if  it  be  conceded,  as  held  by 
the  Superior  Court,  that  the  appellee  was  a  common  carrier,  by 
what  rule  of  the  common  law,  or  by  what  statute,  had  it  any 
such  lien  as  it  asserted,  and  as  the  Superior  Court  recognized? 
The  parties  to  the  contract  for  carrying  the  lumber  might  have 
provided  for  it  in  their  contract,  and  if  so,  the  appellant  would 
be  bound  by  it;  but  there  was  no  such  agreement.  That  none 
exists  in  the  absence  of  it  is  so  well  settled  that  we  need  do 
nothing  more  than  to  call  attention  to  some  of  the  many  au- 
thorities upon  the  subject. 

When  a  shipper  of  goods  commits  them  to  a  common  carrier 
for  shipment  to  a  given  point,  he  does  so  under  a  contract  that 
fixed  freight  charges  shall  be  paid.  The  business  of  the  common 
carrier  is  to  carry  freight,  and  to  carry  it  for  compensation  to 
be  paid  either  at  the  time  of  shipment  or  before  the  consignee  is 
entitled  to  receive  it.  The  amount  to  be  paid  is  as  well  known 
to  the  shipper  as  to  the  carrier,  and,  as  it  is  to  be  paid  before  the 
consignee  receives  the  goods,  it  is  a  Hen  upon  them  until  paid. 
But  in  the  absence  of  any  provision  in  the  contract  for  demur- 
rage, caused  by  the  shipper  or  his  consignee,  it  is  not  taken  into 
account;  for  it  is  not  reasonably  to  be  anticipated  in  any  case, 
either  by  the  shipper  or  carrier.  It  is  the  exception  in  connection 
with  the  business  of  the  common  carrier,  and  therefore  there  is 
no  rule  of  the  common  law  applicable  to  [t  beyond  the  one  that 
requires  the  delinquent  shipper  or  consignee  to  pay  for  his  de- 
tention of  the  cars,  not  anticipated  or  provided  for  in  the  contract 
of  shipment.  This  is  the  liability  that  attaches  to  every  one  to 
pay  reasonable  compensation  for  the  use  and  occupation  of  the 
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property  of  another  not  used  or  occupied  in  pursuance  of  any 
contract;  but  out  of  such  a  condition  no  lien  on  the  personal 
property  on  the  premises  so  used  and  occupied  can  arise,  because, 
if  for  no  other  reason,  the  amount  of  the  liability  is  not  fixed. 
For  what  amount  is  a  common  carrier,  in  any  case,  to  have  a 
lien  for  demurrage  when  the  amount  to  be  paid  for  it  has  not  only 
not  been  fixed  by  a  contract,  but  is  in  dispute  and  is  to  be  settled 
by  a  jury? 

If  any  lien  could  exist  in  the  present  case,  it  would  be  a 
common-law  lien,  which  is  "a  rig^ht  in  one  man  to  retain  that 
which  is  in  his  possession  belonging^  to  another,  till  demands  of 
him,  the  person  in  possession,  are  satisfied.  *  *  *  It  is  founded 
upon  the  immemorial  recognition  of  the  common  law  of  a  rigfht 
to  it  in  particular  cases,  or  it  may  result  from  the  established 
usage  of  a  particular  trade."  19  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  7.  "The  lien  allowed  to  the  carrier  by  the  law  ex- 
tends only  to  his  charges  for  the  transportation  of  the  goods, 
and  does  not  include  expenses  for  warehousing  them;  nor  dam- 
ages for  the  breach  of  collateral  contracts  or  covenants  by  the 
shipper,  even  when  incorporated  in  the  bill  of  lading ;  nor  extend 
to  the  payment  of  port  charges;  nor  to  damages  for  detention 
beyond  the  time  fixed  by  the  contract  for  receiving,  or  loading 
or  unloading  the  goods;  nor  to  compensation  for  delay  in  the 
nature  of  demurrage."  Hutchinson  on  Carriers,  §  478.  "There 
is  no  lien  for  demurrage  unless  it  is  stipulated  for  in  the  con- 
tract" 9  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  270.  All  liens 
are  created  by  law  or  by  contract  of  the  parties;  and  when  the 
law  gives  none,  neither  party  can  create  one  without  the  consent 
or  agreement  of  the  other.  Hence  the  consignee  of  goods 
shipped  by  railroad  is  not  bound  by  rules  and  regulations  of  the 
company  providing  for  a  lien  for  demurrage,  though  published, 
without  his  or  the  consignor's  assent  thereto  when  the  contract 
for  shipping  the  goods  was  made.  Even  a  knowledge  of  such 
rules,  without  assent  thereto,  will  not  aflFect  the  shipper  or  con- 
signee. A  common  carrier  has  no  lien  upon  goods  for  damages 
arising  from  the  neglect  of  the  consignee  to  take  them  away 
within  a  reasonable  time  after  notice  to  him  of  their  arrival. 
Chicago  &  Northwestern  Ry.  Co.  v.  Jenkins,  103  111.  588.  The 
inconvenience  or  expense  occasioned  by  the  detention  of  cars 
constitutes  a  claim  in  the  nature  of  a  demurrage,  but  the  carrier 
must  seek  his  redress  in  the  ordinary  manner  for  the  breach  of 
an  implied  contract  to  pay  for  the  use  and  occupation  of  the 
cars.  He  cannot  enforce  it  by  a  detention  of  the  goods.  Crom- 
melin  v.  New  York  &  Harlem  Railroad  Co.,  *43  N.  Y.  90.  "The 
right  of  a  common  carrier  to  a  lien  extends  to  charges  connected 
with  the  expenses  of  transportation  strictly."  2  Redfield  on 
Railways  (6th  Ed.)  p.  193.  Attention  need  not  be  called  to 
more  authorities  upon  this  subject.  The  judgment  of  the  Su- 
perior Court,  affirming  the  judgment  of  the  court  below,  must 
be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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DiECKMANN    V.    CHICAGO    &    N.    W.    Ry.    Co. 

(Supreme  Court  of  Iowa,  Jan.  10,  1906.) 

[105  N.  W.  Rep.  526.] 

Carriers — Depots — Care  Required  of  Carrier — Fumishins  Escort 
for  Passenger.* — Where  a  passenj^er,  in  order  to  take  his  train,  was 
required  to  cross  tracks  at  the  station,  he  having  been  in  full  posses- 
sion of  his  faculties,  familiar  with  the  station,  and  having  had  ample 
warning  of  the  approach  of  a  train,  there  were  no  circumstances  re- 
quiring the  railroad  company  to  furnish  him  an  escort  across  the 
tracks. 

Same — Negligence — Necessity  of  Crossing  Tracks. — It  is  not  neg- 
ligence for  a  railroad  station  to  be  so  arranged  that  passengers  are 
obliged  to  cross  tracks  in  order  to  reach  their  trains. 

Same — Contributory  Negligence. — Where  a  railroad  station  was 
so  arranged  that  it  was  necessary  for  a  passenger  to  cross  the  track 
on  which  his  train  was  approaching,  and  the  headlight  could  be  seen 
plainly  for  two  miles  before  it  reached  the  station,  and  the  whistle 
was  sounded  and  the  bell  rung,  and  he  was  killed  by  being  struck  by 
the  train,  he  was  guilty  of  contributory  negligence. 

Same — E^ort  for  Passenger — Evidence---Sufficiency. — In  an  action 
for  the  killing  of  a  passenger  at  a  railroad  station,  evidence  held  not 
to  show  that  at  the  time  of  the  accident  deceased  was  being  escorted 
across  the  tracks  by  an  agent  of  defendant. 

Appeal  from  District  Court,  Linn  County;  Benj.  H.  Miller, 
Judg:e. 

Suit  to  recover  damajs^es  caused  by  the  death  of  Frederick  J. 
Dieckmann.  There  was  a  directed  verdict  for  the  defendant. 
The  plaintiff  appeals.    Affirmed. 

Ch(is.  A.  Clark  &  Son  and  IV.  G,  Clark,  for  appellant 
Grimm,  Treunn  &  MoMt,  Clark  &  McLaughlin,  and  James  C, 
Davis,  for  appellee. 

Sherwin,  J.  Frederick  J.  Dieckmann  was  killed  by  one  of 
the  defendant's  westbound  trains  at  De  Witt,  Iowa,  at  about  11 
o'clock  at  night.  The  track  of  the  defendant  at  that  point  is 
double ;  the  north  track  being  used  by  the  east-bound  trains,  and 
the  south  track  by  those  going  west.  The  depot  is  north  of  both 
tracks,  and  passengers  going  west  are  required  to  cross  them  to 
a  platform  south  thereof,  from  which  the  west-bound  train  is 
boarded.  There  is  a  planked  way  for  passengers  between  the 
depot  platform  and  the  one  south  of  the  tracks.  On  the  night  of 
his  death,  deceased  went  to  the  station  for  the  purpose  of  taking 
the  west-bound  train  that  was  due  there  at  about  1 1  o'clock.  He 
remained  in  the  depot  until  the  approach  of  the  train  was  an- 

*For  the  authorities  in  this  series  on  the  duties  relating  to  taking 
oij  passengers,  see  foot-notes  appended  to  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Holloway  (Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  648;  Talbert  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  17  R.  R.  R. 
53,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  53;  foot-notes  appended  to  Reding- 
ton  V.  Harrisburg  Traction  Co.  (Pa.),  16  R.  R.  R.  600,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  600;  Hatch  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.), 
16  R.  R.  R.  586,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  586. 
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nounced,  when  he  left  it  and  started  to  cross  over  to  the  south 
platform.    He  was  killed  by  the  train  that  he  intended  to  take. 

The  appellant  contends  that  the  defendant  was  bound  to  fur- 
nish a  safe  way  to  the  train  and  to  g^ive  passengers  time  and 
opportunity  to  reach  the  same  in  safety;  and,  further,  that  it  is 
its  duty  to  escort  and  direct  them,  if  it  be  reasonably  necessary 
to  do  so.  The  first  two  leg^al  propositions  are  not  questioned, 
and  they  undoubtedly  state  the  law ;  but  the  evidence  shows  that 
ample  time  to  cross  to  the  south  platform  before  the  arrival  of 
the  train  was  gfiven  the  deceased,  and  that  the  way  was  safe  for 
a  person  exercising^  ordinary  care,  unless  we  hold,  as  a  matter  of 
law,  that  when  double  tracks  are  used  the  railway  company 
operating  them  is  bound  to  provide  either  an  overhead  crossing^ 
or  an  underg^round  way.  This  is  a  matter  for  the  Leg^islature, 
and  not  for  the  courts.  We  can  imag^ine  cases  where  the  duty 
of  escorting  a  passenger  to  the  train  might  arise,  but  this  case 
cannot  in  our  judgment  be  brought  within  such  a  rule.  The 
deceased  was  a  vigorous  young  man  in  full  possession  of  his 
senses  of  seeing  and  hearing,  and  possessed  also  of  normal  un- 
derstanding. He  was  familiar  with  the  station  in  question  and 
with  the  passage  of  trains  and  the  manner  of  boarding  them. 
There  were  no  special  circumstances  demanding  an  escort  over 
the  tracks  to  the  south  platform,  and  the  defendant  did  not  owe 
him  the  duty  of  furnishing  one.  Raben  v.  Central  Iowa  Railway 
Company,  74  Iowa,  738,  34  N.  W.  621. 

It  is  claimed  that  the  train  was  approaching  the  station  at  a 
dangerous  rate  of  speed,  and  that  the  question  of  the  defendant's 
negligence  on  account  thereof  should  have  been  submitted  to  the 
jury.  There  was  no  ordinance  limiting  the  speed  of  trains  on 
the  track  in  question,  and  the  engineer's  testimony  was  to  the 
effect  that  the  train  was  moving  at  the  rate  of  about  eight  miles 
an  hour  when  it  struck  the  deceased.  While  any  rate  of  speed 
is  not  per  se  negligence,  in  the  absence  of  a  controlling  statute 
or  ordinance,  it  is  possible  that  there  was  enough  in  the  whole 
record  to  require  the  submission  of  this  question  to  the  jury,  if  a 
finding  thereon  adverse  to  the  defendant  could  have  warranted 
a  verdict  for  the  plaintiff.  Cohoon  v.  Railwav  Co.,  90  Iowa,  169, 
57  N.  W.  727  \  Johnson  v.  Railway  Co.,  75  Iowa,  158,  39  N.  W. 
242.  If  the  deceased  was  guilty  of  contributory  negligence, 
however,  there  could  be  no  recovery,  and  the  verdict  was  prop- 
erly directed,  notwithstanding  the  negligent  rate  of  speed.  The 
track  east  of  De  Witt  was  straight  for  a  long  distance,  and  the 
headlight  on  the  engine  of  the  approaching  train  could  be  plainly 
seen  from  a  point  two  miles  away  until  it  reached  the  station. 
The  station  whistle  was  sounded,  and  the  bell  was  continuously 
rung  as  the  train  approached.  There  was  nothing  to  obstruct 
the  view  of  the  deceased,  and  had  he  looked  or  listened  he  could 
not  have  failed  to  see  and  hear  the  train  or  to  realize  his  danger 
in  attempting  to  cross  the  track  in  front  of  it.  That  it  was  his 
duty  to  exercise  ordinary  care  to  protect  himself  is  well  settled. 
19  R  R  R— 47 
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Althoug^h  required  to  cross  these  tracks  for  the  purpose  of  reach- 
ing the  train  that  he  intended  to  take,  it  was  his  duty  to  look  and 
listen  and  to  exercise  ordinary  care  for  his  own  safety,  and,  if  he 
neglected  to  do  so  and  was  killed  as  a  consequence  of  such  neg[- 
Icct,  no  recovery  can  be  had  therefor.  Banning  v.  Railway  Co.. 
89  Iowa,  76,  56  N.  W.  277 ;  Moore  v.  Railway  Co.,  89  Iowa,  227, 
56  N.  W.  430 ;  Crawford  v.  Railway  Co.,  109  Iowa,  435,  80  N. 
W.  519;  Camp  v.  Railway  Co.,  124  Iowa,  242,  99  N.  W.  735. 
The  deceased  was  waiting  for  that  particular  train  and  had 
been  warned  of  its  approach  from  three  to  five  minutes  before  he 
was  killed.  He  was  familiar  with  the  operation  of  trains  at 
that  point,  and  knew  the.  track  on  which  his  train  would  pass 
the  station,  and  that  he  must  cross  the  track  before  boarding  it 
The  train  could  readily  be  seen  and  heard,  and  yet  the  deceased 
undertook  to  cross  the  track  ahead  of  it,  and  in  so  doin^  he  was 
clearly  negligent.  If  he  failed  to  look  and  listen,  he  was  nq^Ii- 
gent;  and,  if,  after  seeing  the  train,  he  undertook  to  cross  in 
front  of  it,  he  was  equally  as  much  at  fault.  Cowles  v.  Railway 
Co.,  102  Iowa,  511,  71  N.  W.  580;  Moore  v.  Lindell  Railway 
(Mo.*  Sup.)  75  S.  W.  676. 

It  is  furthier  contended,  however,  that  the  station  agent  un- 
dertook to  escort  the  deceased  across  the  tracks  to  the  sooth 
platform  and  led  him  into  the  danger.  If  this  were  true,  an 
entirely  different  question  would  be  presented  for  determination, 
but  there  is  no  evidence  sustaining  the  proposition.  Two  wit- 
nesses saw  the  fatal  accident,  one  of  whom  testified  that  he  and 
the  agent  went  to  the  south  platform  together  and  were  standing 
thereon  waiting  for  the  train  which  was  then  near.  That  the  de- 
ceased started  across  afterward  and  fell  on  the  north  track  and 
again  on  the  south  track.  That  when  he  fell  the  second  time 
the  agent  went  to  his  assistance,  and  while  trying  to  get  him  away 
from  the  danger  was  himself  killed.  The  other  witness  who  saw 
the  accident  was  the  engineer.  He  testified  that  he  got  a  mo- 
tnentary  glimpse  of  the  two  men  just  before  they  were  struck, 
and  that  it  seemed  to  him  that  they  were  both  running  south,  and 
Ihat  the  agent  was  behind  the  other  man.  Giving  to  the  testi- 
mony of  this  witness  its  fullest  weight  in  favor  of  the  appellant, 
it  is  evident  that  it  does  not  support  his  theory  that  the  agent 
was  escorting  the  deceased  over  to  the  platform.  On  the  other 
hand,  there  was  positive  evidence  that  such  was  not  the  case. 

The  plaintiff  did  not  make  a  case  for  the  jury,  and  the  judg- 
ment should  be,  and  it  is,  affirmed. 
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Ingraham  v.  Pullman  Co. 

(Supreme   Judicial   Court   of   Massachusetts,   Suffolk,   Jan.   2,    1906.) 

[76  N.  E.  Rep.  237.] 

Carriers — Breach  of  Contract — Damages.* — Where  a  carrier  sold 
a  ticket  for  a  drawing-room  on  a  sleeper,  when  there  was  no  drawing- 
room  in  that  car,  it  appearing  that  drawing-rooms  were  largely  used 
by  invalids,  possible  injury  to  health  by  reason  of  a  breach  of  the 
contract  might  be  presumed  to  have  been  within  the  contemplation 
of  the  parties. 

Same — Evidence — ^Admissibility. — Where  a  carrier  sold  plaintiff  a 
ticket  for  a  drawing-room  on  a  sleeper  which  had  no  drawing-room, 
and  on  discovering  the  mistake  at  the  train  plaintiff  entered  an 
ordinary  car  and  sat  up  all  night,  which  aggravated  a  heart  diffi- 
culty, in  an  action  for  damages,  evidence  showing  that  other  accom- 
modations in  the  sleeper  were  offered  plaintiff  was  admissible  to 
show  that  the  alleged  consequences  of  breach  of  contract  could  have 
been  avoided  by  plaintiff. 

Exceptions  from  Superior  Court,  Suffolk  County;  Schofield, 
Jud^e. 

Action  by  one  Ingraham  against  the  Pullman  Company.  Judg- 
ment in  favor  of  plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

7.  7.  Peely  and  Roger  Clapp,  for  plaintiff. 

Benj.  N.  Johnson  and  Ripley  L.  Dana,  for  defendant. 

Morton,  J.  The  plaintiff  had  a  first-class  ticket  over  the 
Pennsylvania  Railroad  from  Jersey  City  to  Washington,  and 
purchased  of  the  defendant  a  ticket  for  a  drawing-room  in  a  car 
forming  part  of  a  train  which  was  to  leave  Jersey  City  that 
night,  January  22,  1902,  arriving  at  Washington  at  3:45  a.  m. 
The  car  was  described  on  the  ticket  as  "Car  No.  1,"  and  the 
ticket  permitted  the  drawing-room  to  be  occupied  till  7  a.  m.  the 
next  morning.  The  plaintiff  and  a  friend,  who  was  to  accom- 
pany him  presented  themselves  at  the  train,  and  were  told  by  the 
conductor  that  there  was  no  drawing-room  in  car  No.  1  on  that 
train.  A  section  was  offered  the  plaintiff,  which  he  declined,  and 
entered  an  ordinary  passenger  car  not  belonging  to  the  defendant, 
which  had  no  sleeping  accommodations,  and  traveled  therein  to 
Washington,  sitting  up  all  night.  There  was  evidence  tending  to 
show  that  the  plaintiff  had  a  valvular  disease  of  the  heart,  which 
was  aggravated  by  his  sitting  up  all  night,  and  that  in  conse- 
quence thereof  he  was  sick  after  his  arrival  at  Washington,  and 
unable  to  work  regularly  till  March  1st.  It  appeared  that  the 
next  train  for  Washington  left  at  12 :30  a.  m.,  arriving  there  at 
7:19  a.  m.,  and  the  defendant  was  permitted,   subject  to  the 

♦For  the  authorities  in  this  series  on  the  duty  of  the  injured  person 
to  minimize  the  resulting  damages,  see  foot-notes  appended  to 
Louisville  &  N.  R.  Co.  v.  Sullivan  Timber  Co.  (Ala.),  13  R.  R.  R.  836, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  836. 
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plaintiff's  objections  and  exceptions,  to  introduce  evidence  tend- 
ing to  show  that  the  plaintiff  was  offered  a  drawings-room  in  a 
car  attached  to  that  train,  which  would  be  ready  for  occupancy 
at  10  o'clock,  and  which  was  in  all  respects  equal  to  the  drawing- 
room  called  for  by  his  ticket,  but  he  refused  to  accept  it  Similar 
testimony  was  introduced,  also  subject  to  the  plaintiff's  objec- 
tions and  exceptions,  of  other  accommodations  offered  to  him 
and  refused.  The  jury  returned  a  verdict  for  the  plaintiff  for 
nominal  damages,  and  the  case  is  here  on  exceptions  by  the 
plaintiff  to  the  introduction  of  the  evidence  above  referred  to. 
and  to  the  refusal  of  the  court  to  g^ve  certain  rulings  that  were 
requested,  and  to  the  charg^e,  so  far  as  inconsistent  with  the 
ruling^s  thus  asked  for. 

It  is  clear*  that  there  was  a  breach  of  its  contract  by  the  defend- 
ant. And,  if  the  injury  to  the  plaintiff's  health  was  the  direct  and 
proximate  result  of  the  breach,  there  would  be  strong  ground  for 
holding^  that  the  defendant  was  liable  in  damag^es  therefor,  and 
for  any  inconvenience  to  which  the  plaintiff  was  subjected. 
There  was  testimony  tending^  to  show  that  drawingf-rooms  were 
largely  used  by  invalids,  and  possible  injury  to  health  by  reason 
of  a  breach  of  the  contract  might,  therefore,  fairly  be  presumed 
to  have  been  within  the  contemplation  of  the  parties  to  it.  But 
in  the  present  case  the  injury  to  the  plaintiff's  health  was  not 
the  direct  and  proximate  result  of  the  breach  by  the  defendant 
of  its  contract.  There  was  an  intervening  cause,  which  was  the 
plaintiff's  refusal  to  accept  the  accommodations  which  the  jury 
must  have  found  were  tendered  to  him,  and  his  conduct  in  going 
into  an  ordinary  passenger  car  and  sitting  up  during  the  night's 
ride  to  Washington.  Dodd  v,  Jones,  137  Mass.  322.  When  he 
found  that  he  could  not  get  the  drawing-room  for  which  his 
ticket  called,  he  was  bound,  in  the  exercise  of  ordinary  prudence, 
to  adapt  himself  as  well  as  he  reasonably  could,  considering  his 
health,  business,  and  other  matters,  to  the  circumstances  in  which 
he  was  placed,  and  to  avail  himself,  within  those  limits,  of  such 
accommodations  as  were  offered  by  the  defendant.  In  other 
words,  it  was  incumbent  on  him  to  do  what  he  reasonably  could, 
taking  all  the  circumstances  into  account  to  lessen  the  injury,  and 
not  to  aggravate  it.  Loker  v,  Damon,  17  Pick.  284;  Sutherland 
V,  Wyer,  67  Me.  64;  1  Sedgwick  on  Damages  (8th  Ed.)  §  201 
et  seq. 

The  evidence  that  was  objected  to  was  rightly  admitted  for 
the  purpose  of  showing  that  the  alleged  consequences  of  the 
breach  of  its  contract  by  the  defendant  could  have  been  avoided 
by  the  plaintiff  by  the  exercise  of  reasonable  care  and  prudence 
on  his  part.  We  see  no  error  in  the  instructions  that  were  given, 
or  in  the  refusal  to  give  those  that  were  requested. 

Exceptions  overruled. 
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(Supreme  Court  of  Georgia,  Nov.  20,  1905.) 
[62  S.   E.   Rep.  679.] 

Carxiera — Loss  of  Freight — ^Limiting  Liability.^-^A  common  car- 
rier cannot  limit  his  legal  liability  by  any  notice  given,  either  by 
publication,  or  by  entry  on  receipts  given  or  tickets  sold.  By  the 
special  contract,  he  may  relieve  himself  of  his  common-law  liability  as 
an  insurer,  and  may  contract  against  liability  arising  from  certain  losses 
which  do  not  involve  negligence  of  the  carrier  or  his  servants;  but  he 
cannot,  even  by  special  contract,  exempt  himself  from  liability  for 
loss  of  goods  intrusted  to  him,  where  the  loss  arises  from  his  negli- 
gence or  that  of  his  servants. 

Same — Live  Stock  Shipment. — A  common  carrier  of  goods  which 
transports  live  stock  is  as  to  the  latter  property  also  a  common 
carrier.  There  are,  however,  certain  inherent  differences  between 
live  stock  and  inanimate  property  offered  for  transportation. 

Same — Liability  for  Gross  Neglip;ence.* — A  carrier  of  live  stock 
may  by  special  contract  so  limit  its  liability  for  loss  or  damages 
that  it  will  be  liable  only  in  the  event  that  it  is  guilty  of  gross  negli- 
gence. 

Same — Limitation  as  to  Value.* — A  railway  company,  in  its 
capacity  as  a  common  carrier,  may,  as  a  basis  for  fixing  its  charges 
and  limiting  the  amount  of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment,  embracing  an  actual  and 
bona  fide  agreement  as  to  the  value  of  the  property  to  be  trans- 
ported; and  in  such  case  the  latter,  when  loss,  damage,  or  destruction 
occurs,  will  be  bound  by  the  agreed  valuation.  But  a  mere  general 
limitation  as  to  the  value,  expressed  in  a  bill  of  lading,  and  amounting 
to  no  more  than  an  arbitrary  preadjustment  of  the  measure  of  dam- 
ages, will  not,  though  the  shipper  assent  in  writing  to  the  terms  of 
the  document,  serve  to  exempt  a  negligent  carrier  from  liability  for 
the  true  value. 

Same. — Where  there  is  an  issue  of  fact  as  to  whether  there  was  an 
actual  bona  fide  valuation  or  a  mere  arbitrary  effort  to  limit  liability, 
the  question  is  one  for  the  jury;  but  where  the  written  contract  shows 
that  it  falls  within  the  latter  description,  and  there  is  no  issue  of  fact 
on  that  subject,  it  is  proper  for  the  court  to  construe  the  contract. 

Same — Fraud  of  Shipper. — The  evidence  in  this  case  was  not 
sufficient  to  show  the  perpetration  of  any  fraud  by  the  shipper  on 
the  company. 

Same — Act  of  God.^ — Where  the  common-law  rule  applies,  under 
which  no  excuse  avails  a  common  carrier  in  cases  of  loss  unless  it 
was  occasioned  by  the  act  of  God  or  the  public  enemies  of  the  state, 
if  a  locomotive  engineer  desired  to  leave  his  train  and  proceed  with 
the  engine  some  distance  to  a  water  tank  for  the  purpose  of  obtain- 
ing water,  and  thereupon  caused  the  fiagmam  to  uncouple  the  engine 
from  the  cars,  which  were  left  standing  on  the  track  while  the 
engineer,  in  company  with  the  conductor  (who  had  authority  to  con- 
trol him)  and  the  fireman,  proceeded  on  the  eng^ine  to  the  water 
tank,  obtained  the  water,  and  returned  to  where  the  cars  were,  but 
the  engineer  caused  the  engine  to  run  at  such  a  rate  of  speed  as  to 
be  evidently  dangerous,  and  to  result  in  wrecking  one  of  the  cars, 
and  causing  the  loss  of  property  being  transported,  even  if  he  were 
insane  at  the  time,  the  loss  could  not  be  attributed  to  the  act  of 
God,  within  the  meaning  of  the  rule  of  law  referred  to,  so  as  to  ex- 
cuse the  carrier. 

*See  foot-notes  appended  to  Peerless  Mfg.  Co.  v.  New  York,  etc., 
R.  R.  (N.  H.),  17  R.  R.  R.  13,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  13. 
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Same. — The  meaning  of  "the  act  of  God"  falling  within  the  rule 
discussed. 

Same — Burden  of  Proof. — In  this  state  it  is  the  general  rule  that, 
in  order  to  avail  himself  of  the  act  of  God  as  an  excuse,  the  burden 
is  upon  the  common  carrier  to  establish  not  only  that  the  act  of 
God  ultimately  occasioned  the  loss,  but  that  his  own  negligence  did 
not  contribute  thereto. 

Same — ^Diligence  of  Carrier — Evidence. — Where,  under  a  special 
contract  for  the  shipment  of  live  stock,  the  common-law  liability  of 
the  common  carrier  was  so  modified  that  the  carrier  was  liable  for 
injuries  arising  only  from  fraud  or  gross  negligence,  it  was  admissible 
to  defend  by  pleading  and  proving  that  its  engineer  upon  the  train 
on  which  the  goods  were  shipped  suddenly  became  insane  at  the 
time  of  the  transaction  complained  of;  and  it  would  be  for  the  jury 
to  say  whether  the  carrier  did  not  know,  or  could  not  by  the  exer- 
cise of  proper  care  have  known  of  it,  and  whether  it  exercised  due 
diligence  in  view  of  the  situation  and  circumstances  disclosed  by  the 
evidence. 

Trial — ^Argument  of  Counsel. — Where  an  action  was  brought 
against  a  railroad  company  for  loss  alleged  to  have  arisen  from 
negligence,  and  the  defendant  in  its  answer  denied  the  negligence, 
and  some  two  years  thereafter,  pending  the  trial  of  the  case,  amended 
its  pleadings  by  setting  «p  that  the  engineer  in  charge  of  its  engine 
became  suddenly  insane  at  the  time  of  the  transaction  complained 
of,  and  that  it  was  thereby  relieved  from  liability,  counsel  for  the 
plaintiff  could  legitimately  comment  upon  the  time  when  this  amend- 
ment was  made  and  this  defense  set  up. 

Damages — Elements — Intere8t.t — Where  a  suit  is  brought  for  dam- 
ages arising  from  the  destruction  of  property,  and  there  is  a  basis  of 
calculation  as  to  the  value,  interest  is  not  recoverable  eo  nomine. 
But  the  jury  may  consider  the  length  of  time  damages  have  been 
withheld,  the  character  of  the  tort,  the  conduct  of  the  defendant,  and 
all  the,  circumstances  of  the  transaction,  and  may  in  their  discretion 
increase  the  amount  of  damages  by  adding  to  the  value  of  the 
property  destroyed  a  sum  equal  to  the  interest  on  such  value;  the 
entire  sum  found  being  returned  as  damages,  and  not  exceeding  the 
amount  sued  for. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  County;  H.  G.  Lewis, 
Judg^e. 

Action  by  J.  S.  Hall  and  others  against  the  Central  of  Georgia 
Pailway  Company.  From  the  judgment  defendant  brings  error, 
and  plaintiflPs  assign  cross-error.  Judgment  on  main  bill  of 
exceptions  affirmed,  and  on  cross-bill  dismissed. 

Hall  and  Crawford  brought  suit  against  the  Central  of  Geor- 
gia Railway  Company  to  recover  damages  for  the  killing  of  a 
mare.  There  was  no  conflict  in  the  evidence  as  to  the  following 
facts:  One  White,  acting  for  the  plaintiffs,  who  were  the  own- 
ers of  the  mare,  shipped  her  from  Augusta  to  Bishop,  Ga.,  along 
with  several  other  horses,  over  the  defendant's  railroad.  The 
train  came  to  a  standstill,  and  was  divided  into  two  sections,  with 
one  of  which  the  engineer  proceeded.     At  a  point  on  the  road 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
interest  on  the  amount  of  damages  recovered  in  negligence  and 
eminent  domain  cases,  see  foot-notes  appended  to  St.  Louis,  etc.,  Ry. 
Co.  V.  Cleere  (Ark.),  17  R.  R.  R.  61,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  61. 
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the  engfineer  said  that  the  engine  was  out  of  water,  and  that  he 
must  ^o  on  to  the  water  tank.  The  engine  was  cut  loose  from 
the  cars,  and  went  on  to  the  tank,  where  water  was  obtained. 
The  conductor  and  fireman  accompanied  the  engineer.  On  the 
return  the  speed  at  which  the  engineer  ran  the  engine  was  20  or 
25  miles  an  hour.  The  conductor  warned  him  three  or  four 
times  that  he  should  reduce  the  speed,  or  the  engine  would  run 
into  the  cars.  He  replied  that  he  knew  where  the  train  was. 
There  was  a  collision.  The  car  containing  the  mare  was 
wrecked,  and  she  was  killed.  The  defendant  denied  negligence, 
and  pleaded  that  the  engineer  was  stricken  with  sudden  insanity 
at  the  time  and  while  the  transaction  was  in  progress,  that  his  acts 
were  due  thereto,  and  that  there  was  no  negligence  on  the  part 
of  the  defendant.  The  plaintiff  demurred  to  the  plea,  but  the 
demurrer  was  overruled.  Evidence  was  introduced  as  to  the 
market  value  of  the  horse.  The  jury  found  for  the  plaintiff 
$800.  The  defendant  moved  for  a  new  trial,  which  was  denied, 
and  it  excepted.  Plaintiff  filed  a  cross-bill  of  exceptions,  com- 
plaining of  the  allowance  of  the  plea  setting  up  a  sudden  access 
of  insanity,  and  the  refusal  to  sustain  the  demurrer  thereto.  The 
other  facts,  so  far  as  necessary,  are  stated  in  the  opinion. 

Dessan,  Harris  &  Harris,  for  plaintiffs  in  error. 
Saml.  H,  Sibley,  for  defendant  in  error. 

• 

Lumpkin,  J.  1-3.  In  cases  of  loss  the  presumption  of  law  is 
against  a  common  carrier,  and  no  excuse  avails  him  unless  it 
was  occasioned  by  the  act  of  God  or  the  public  enemies  of  the 
state.  "A  common  carrier  cannot  limit  his  legal  liability  by  any 
notice  given,  either  by  publication,  or  by  entry  on  receipts  given 
or  tickets  sold.  He  may  make  an  express  contract,  and  will  then 
be  governed  thereby.  Civ.  Code  1895,  §§  2264,  2276.  Constru- 
ing these  two  sections  together,  the  latter  does  not  intend  to  per- 
mit a  common  carrier  to  relieve  himself  of  the  duty  of  exercising 
diligence,  but  by  special  contract  to  relieve  himself  of  his  com- 
mon-law liability  as  an  insurer,  and  to  contract  against  liability 
arising  from  certain  losses  which  do  not  involve  negligence  of 
the  carrier  or  his  servants.  The  requirement  of  diligence  on  the 
part  of  a  common  carrier  is  one  involving  public  policy,  and  it 
would  be  contrary  to  such  policy  to  allow  him  to  relieve  himself 
from  his  duty  in  this  regard  by  contract.  A  common  carrier 
cannot,  therefore,  by  special  contract  exempt  himself  from  lia- 
bility for  loss  of  goods  intrusted  to  him,  where  the  loss  arises 
from  his  own  negligence.  Berry  v.  Cooper,  28  Ga.  543 ;  Purcell 
V.  Southern  Exp.  Co.,  34  Ga.  315;  Southern  Exp.  Co.  v,  Purcell, 
37  Ga.  103  (2),  92  Am.  Dec.  53;  Western  &  Atlantic  R.  Co.  v. 
Exposition  Cotton  Mills,  81  Ga.  522,  7  S.  E.  916,  2  L.  R.  A. 
102 ;  Georgia  R.  Co.  v.  Gann  &  Reaves,  68  Ga.  350 ;  Central  R. 
Co.  V.  Pickett  &  Blair,  87  Ga.  734,  13  S.  E.  750.  In  Savannah. 
F.  &  W.  Ry.  Co.  V,  Sloat,  93  Ga.  803,  20  S.  E.  219,  it  was  said 
that  the  question  as  to  how  far  a  shipper  might,  by  express 
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agfreement  sifted  by  him,  contract  ag^ainst  liability  on  the  part 
of  a  common  carrier  for  injuries  arisini^  from  nej^^iig^ence,  was 
still  an  open  question.  But  in  the  next  case  reported  in  the  same 
volume  it  was  said:  "But  carriers  cannot  by  any  special  con- 
tract exempt  themselves  from  liability  for  loss  occasioned  by 
their  neg^lififence."  Geor/g^ia  R.  Co.  v.  Keener,  93  Ga.  808,  21  S. 
E.  287,  44  Am.  St.'  Rep.  197.  The  carrier  referred  to  was  a 
common  carrier.  See.  also,  Wood  v.  Southern  Exp.  Co.,  95 
Ga.  451,  452,  22  S.  E.  535;  Central  Ry.  Co.  v.  Murphev  &  Hunt, 
113  Ga.  514,  38  S.  E.  970,  53  L.  R.  A.  720.  This  ruling  is  not 
dependent  upon  our  statute,  but  accords  with  the  decisions  of 
other  courts,  though  it  is  not  universally  so  held.  6  Cyc.  387, 
388.  A  common  carrier  of  goods  which  transports  live  stock  is 
as  to  the  latter  property  ^Iso  a  common  carrier.  Hutchinson  on 
Carriers  (2d  Ed.)  §  221 ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
428.  It  has  nevertheless  been  held  that  a  carrier  of  live  stock 
may  by  special  contract  so  limit  its  liability  for  loss  or  damage 
that  it  will  be  liable  only  in  the  event  it  is  guilty  of  gross  negli- 
gence. Cooper  V.  Raleigh  &  G.  R.  Co..  110  Ga.  659,  36  S.  E. 
240 ;  Georgia  Railroad  v.  Spears,  66  Ga.  485.  42  Am.  Rep.  81 ; 
Central  R.  Co.  r.  Bryant,  73  Ga.  722;  Cincinnati  Ry.  Co.  v. 
Disbrow,  76  Ga.  253.  If  it  were  an  original  question,  it  might 
well  be  argued  that  it  is  somewhat  anomalous  to  hold  that  such 
a  carrier  is  a  common  carrier  of  live  stock,  that  extraordinary' 
diligence  is  required  of  it,  now  so  declared  in  the  statutes  of  this 
state,  and  that  it  is  contrary  to  public  policy  to  allow  a  common 
carrier  to  contract  against  liabilit>'  resulting  from  its  own  negli- 
gence, and  yet  to  say  that  in  regard  to  live  stock  it  may  contract 
against  such  liability  except  as  to  gross  negligence.  See  6  Cyc. 
391,  392,  and  citations;  New  York  Cent.  R.  Co.  v,  Lockwood,  17 
Wall.  357.  21  L.  Ed.  627;  E.  T.  Y.  &  G.  R.  Co.  v.  Johnston,  75 
Ala.  596-605,  51  Am.  Rep.  489.  But  the  ruling  seems  to  be 
established  in  this  state.  Perhaps  the  difference  between  live 
stock  and  inanimate  freight  may  furnish  the  basis  for  this  hold- 
ing. In  the  case  at  bar  the  contract  provided  that  the  owner  or 
shipper  assumed  and  released  the  railroad  from  "all  other  dam- 
ages incident  to  railroad  transportation  which  shall  not  have  been 
caused  by  fraud  or  gross  negligence  of  said  company."  This 
became  the  measure  of  the  negligence  which  would  render  it 
liable.  The  presiding  judge,  in  effect,  so  charged,  and  we  do  not 
think  his  charge,  taken  as  a  whole,  was  subject  to  the  criticisms 
made  upon  it  as  to  this  point. 

4.  It  was  contended  that  under  the  contract  the  defendant 
was  not  liable  for  the  value  of  the  horse  beyond  the  sum  of 
$125.  Was  the  contract  relied  on  by  the  defendant  an  actual 
bona  fide  agreement  as  to  the  value  of  the  property  lost,  or  was 
ii  a  mere  general  limitation  as  to  the  value,  amounting  to  an 
arbitrary  preadjustment  of.  damages?  The  former  would  be 
valid;  the  latter  not.  Central  Rv.  Co.  v,  Murphev.  113  Ga.  514. 
38  S.  E.  970,  53  L.  R.  A.  720 ;  Georgia  R.  Co.  v.  Keener,  93  Ga. 
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808,  21  S.  E.  287,  44  Am.  St.  Rep.  197;  Georgia  Southern  Ry. 
Co.  V.  Johnson,  121  Ga.  231,  48  S.  E.  807.  The  contract,  Which 
was  included  in  the  bill  of  affreightment  and  signed  by  the  agent 
of  the  owner  and  the  agent  of  the  company,  contained  the  follow- 
ing provisions:  "And  it  is  further  agreed  that  should  any  dam- 
age occur  for  which  the  company  may  be  liable,  the  value  at  the 
place  and  date  of  shipment  shall  govern  the  settlement,  in  which 
the  amount  claimed  shall  not  exceed,  for  a  stallion  or  jack, 
$200,  for  a  horse  or  mule,  $125,  cattle,  $40,  other  animals,  $20.'* 
This  was  upon  a  printed  blank  containing  these  amounts  already 
prepared.  It  did  not  purport  to  put  a  valuation  upon  the  par- 
ticular horse  or  horses  shipped,  but  limited  the  amount  to  be 
claimed  for  any  horse,  regardless  of  its  real  or  estimated  value, 
to  $125.  It  had  a  prearranged  amount  to  which  its  liability 
should  be  limited  as  to  various  animals.  If  this  could  be  treated 
as  a  bona  fide  estimate  or  valuation  as  to  the  horse  which  was 
killed,  it  might  equally  be  said  to  be  a  valuation  of  every  possible 
horse  which  might  be  shipped,  before  it  was  ever  seen  or  heard 
of  by  the  company's  agent.  The  expression  "other  animals  $20" 
would  thus  be  treated  as  being  a  bona  fide  valuation  of  any  other 
animal,  regardless  of  what  was  its  nature,  character,  or  actual 
value.  A  rabbit,  a  hog,  or  an  elephant  might  equally  fall  under 
the  designation  of  "other  animals,"  and  the  arbitrary  limitation 
of  $20  would  apply  equally  to  each  of  them.  Moreover,  it  will 
be  noticed  that,  in  case  of  loss,  the  company  does  not  agree  that 
the  value  of  the  horse  shall  be  fixed  at  $125,  but  the  agreement 
is  that  "the  amount  claimed  shall  not  exceed"  that  sum.  This 
was  clearly  an  attempt  to  limit  the  liability,  not  to  determine 
value.  As  was  said  in  the  opinion  in  Central  Ry.  Co.  v,  Mur- 
phey :  "Could  any  fair  and  reasonable  mind  ever  reach  the  con- 
clusion that  there  was  between  the  plaintiffs  and  the  defendant 
any  agreement  at  all  respecting  the  value  of  this  particular  car 
load  of  grapes,  or  that  there  was  even  a  remote  intention  to 
make  such  an  agreement?" 

5.  Should  the  presiding  judge  have  submitted  the  question  to 
the  jury  to  decide  as  to  whether  this  contract  amounted  to  an  . 
actual  bona  fide  valuation  ?  On  its  face,  it  did  not  do  so.  Outside 
of  the  paper,  there  was  no  evidence  of  any  actual  valuation  of 
this  particular  horse.  It,  with  several  others,  was  delivered  to 
the  railroad  company  together  with  certain  sulkies,  which  seemed 
to  have  indicated  that  the  horses  were  to  be  used  otherwise  than 
as  common  draft  animals.  Eight  horses  were  also  shipped  in  two 
cars,  and  an  attendant  went  with  them.  No  inquiry  was  made 
as  to  their  nature  or  value.  The  company  had  two  kinds  of 
blanks,  one  for  use  where  live  stock  was  shipped  "released,  the 
other  where  it  was  not.  An  agent  of  the  defendant  asked  the 
plaintiff's  agent  if  he  wished  to  ship  the  horses  "released,"  and, 
upon  receiving  an  affirmative  answer,  filled  one  of  the  blanks, 
except  as  to  the  rate,  which  was  filled  in  bv  the  rate  clerk. 
There  is  only  one  "release  rate"  for  horses.    The  rate  clerk  has 
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the  classification  of  the  state  railroad  commission,  and  fills  in  the 
rate  that  belong^s  to  that  ag^reement.  A  witness  for  the  defendant 
testified  that  the  rate  was  fixed  at  $27  per  car  between  the  points 
included  in  the  transportation,  "based  on  the  valuation  of  $125/' 
but  he  admitted  that  nothinj^  was  said  to  the  shipper  as  to  valua- 
tion. This  was  the  entire  transaction.  True,  the  shipper  ad- 
mitted that  he  knew  that  if  he  had  named  a  higher  valuation  on 
the  horses  he  would  have  had  to  have  paid  a  hig^her  rate,  and 
that  if  he  had  not  shipped  "released"  the  rate  would  have  been 
much  higfher.  But  there  was  nothing  in  what  transpired  between 
the  parties  to  show  a  bona  fide  effort  to  fix  a  value  on  the  horse 
which  was  killed,  or  on  any  or  all  of  the  horses.  Every  shipper 
who  is  asked  whether  he  will  ship  "released"  probably  knows  that 
if  he  does  not  do  so  the  rate  will  be  higher.  But  tfiis  does  not 
change  an  effort  to  limit  liability  into  an  actual  valuation  of 
property. 

The  construction  of  the  contract  made  in  this  case  is  con- 
trolled by  the  decisions  in  Georgia  R.  Co.  v.  Keener,  supra,  and 
Central  Ry.  Co.  v,  Murphey,  supra.  The  decision  in  Southern 
Railway  Co.  v.  Horner,  115  Ga.  381,  41  S.  E.  649,  is  cited  to 
sustain  the  contention  that  the  case  should  have  been  submitted  to 
the  jury.  In  that  case  it  is  stated,  in  the  report  of  facts,  that  "the 
testimony  was  in  direct  conflict  as  to  the  making  of  a  special 
contract  of  shipment,  *  *  *  and  that  L#ee  [the  defendant's 
agent]  gave  him  a  rate  based  on  a  valuation  of  $100  for  the 
horse,  and  explained  to  him  that  the  tariff  required  an  addition 
of  fifty  per  cent,  for  each  additional  $100  of  valuation."  The 
contract  contained  the  following  terms:  "The  said  shipper  or 
the  consignee  is  to  pay  freight  thereon  to  the  said  carrier  at  the 
rate  of  —  per  — ,  which  is  the  lowest  published  tariff  rate,  based 
upon  the  express  condition  that  the  carrier  assumes  liability  on 
the  said  live  stock  to  the  extent  only  of  the  following  agreed 
valuation,  upon  which  valuation  is  based  the  rate  charged  for 
the  transportation  of  the  said  animals,  and  beyond  which  valua- 
tion neither  the  said  carrier  nor  any  connecting  carrier  shall  be 
liable  in  any  event.  *  *  *  jf  horses  or  mules,  not  exceeding 
100,  $100  each."  It  was  held  that,  under  the  terms  of  this  con- 
tract and  the  evidence  introduced,  an  issue  was  made  as  to 
whether  in  fact  there  was  a  valuation  or  an  arbitrary  preadjust- 
ment  of  damages,  and  that  this  was  properly  submitted  to  the 
jury.  The  difference  between  submitting  to  the  jury  to  de- 
termine, under  the  evidence,  whether  terms  of  this  character  in- 
serted in  a  contract  of  affreightment  constituted  a  bona  fide  and 
actual  valuation  or  a  mere  preadjustment  of  damages,  and,  on 
the  other  hand,  submitting  to  the  jury  the  construction  of  the 
contract  alone,  which  plainly  on  its  face  was  not  a  valuation,  but 
an  effort  to  limit  damages,  is  clear.  The  case  of  Central  Rv.  Co. 
V,  Glascock,  117  Ga.  938,  43  S.  E.  981,  is  also  cited  as  authorit>' 
to  show  that  the  present  case  should  have  been  submitted  to  the 
jury.    On  a  casual  inspection,  it  might  appear  to  be  so,  but  an 
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examination  of  the  record  in  that  case  shows  that  the  contract 
contained  lang^uag^e  somewhat  similar  to  that  considered  in  the 
case  of  Southern  Ry.  Co.  v.  Horner,  supra.  After  stating  that, 
if  the  carrier  should  be  liable,  the  value  at  the  place  and  date  of 
shipment  should  govern  the  settlement,  in  which  the  amount 
claimed  should  not  exceed  certain  specified  sums,  it  was  added: 
"Which  amounts,  it  is  agreed,  are  as  much  as  such  animals  as 
are  herein  agreed  fo  be  transported  are  reasonably  worth,"  and 
stamped  across  the  face  of  the  contract  was  the  statement: 
*'The  attention  of  shippers  has  been  called  to  the  terms,  condi- 
tions, values,  etc.,  herein  named."  These  facts  do  not  appear  as 
fully  in  the  printed  report  as  in  the  record  of  file  in  this  court. 
This  made  a  question  for  submission  to  the  jury.  In  the  case  at 
bar  there  was  nothing  to  show  that  there  had  been  an  actual 
valuation. 

6.  It  was  contended  that  the  evidence  in  this  case  was  sufficient 
to  show  fraud  on  the  part  of  the  shipper,  and  that  the  question 
of  its  existence  should  have  been  submitted  to  the  jury.  We 
cannot  concur  in  this  view.  There  is  nothing  to  show  that  there 
was  any  misrepresentation,  concealment,  or  artifice  which  would 
deceive  the  agent  of  the  carrier  as  to  the  nature  or  character  of 
the  property.  It  appears  to  have  been  openly  shipped,  and,  as 
already  mentioned,  in  such  a  way  as  to  indicate  that  the  horses 
were  not  mere  common  animals  shipped  in  car  load  lots.  They 
were  open  to  the  inspection  of  the  agent.  He  took  no  precau- 
tion, and  asked  no  questions  as  to  their  value.  He  asked  alone 
as  to  whether  they  should  be  shipped  "released."  He  relied  on 
the  making  of  the  contract,  which,  as  to  this  point,  was  not 
binding  under  the  law.  The  Civil  Code  of  1895  (section  2290) 
reads  as  follows:  "The  carrier  may  require  the  nature  and 
value  of  the  goods  delivered  to  him  to  be  made  known,  and  any 
fraudulent  acts,  sayings,  or  concealment  by  his  customers  will  re- 
lease him  from  liability."  In  Southern  Express  Co.  v,  Everett, 
37  Ga.  688,  it  was  held  that  if  a  shipper  at  the  time  of  the  de- 
livery of  the  goods  for  shipment  practices  any  fraudulent  acts, 
sayings,  or  concealment  upon  the  carrier  as  to  the  value  of  the 
parcel,  or  resorts  to  any  artifice  to  give  a  box  containing  a  valu- 
able diamond  breastpin  a  mean  appearance,  and  thereby  induces 
the  carrier  to  think  it  of  trifling  value,  and  so  prevent  him  from 
making  inquiries,  this  would  operate  as  a  fraud,  and  relieve 
him  from  liability.  In  Green  v.  Southern  Exp.  Co.,  45  Ga.  305, 
the  evidence  for  the  defendant  was  to  the  effect  that  the  plaintiff 
valued  the  property  involved  in  the  controversy  at  $100.  He 
testified  that  he  shipped  a  trunk,  and  was  asked  its  value,  but 
failed  to  give  it.  In  Savannah,  F.  &  W.  Ry.  Co.  v,  Collins,  77 
Ga.  376,  3  S.  E.  416,  4  Am.  St.  Rep.  87,  the  property  was  shipped 
as  a  bundle  of  bedding,  nothing  being  said  about  wearing  ap- 
parel, and  after  loss  the  shipper  sought  to  recover  the  value  of 
certain  wearing  apparel  claimed  to  have  been  wrapped  up  in  the 
bedding.     In  Southern  Exp.  Co.  v.  Wood,  98  Ga.  268,  25  S.  E. 
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436,  the  conduct  of  the  shipper  was  calculated  to  mislead  the 
ag^ent  of  the  railroad,  and  conceal  the  true  character  of  the 
contents  of  the  package  delivered  for  transportation.  In  Georgia 
Southern  Ry.  Co.  v.  Johnson,  121  Ga.  231,  48  S.  E.  807,  the 
shippers  sent  candy  to  a  railroad  for  transportation.  It  was  in 
boxes,  and  the  contents  of  the  packag^es  were  unknown  to  the 
company.  Candy  could  be  shipped  in  either  of  two  classes,  hav- 
ingf  different  freij^ht  rates.  The  shipper  classified  the  candy  as 
of  the  lower  j?rade,  and  thus  prepared  shipping^  tickets,  using  a 
form  containing  the  words,  "candy  released,  six  cts.  per  pound 
valuation,"  and  obtained  a  lower  rate  of  freight  On  this  the 
railroad  received  the  goods.  It  was  held  that,  upon  damage  or 
loss  occurring,  the  shippers  could  not  recover  at  a  higher  valua- 
tion than  that  so  fixed.  In  the  case  under  consideration  there 
was  nothing  to  mislead  the  carrier,  or  prevent  its  agents  from 
making  inquiries  as  to  its  value. 

7,  8.  The  defendant  pleaded  that  its  engineer  in  charge  of  its 
train  became  suddenly  insane,  and  lost  his  power  of  mental  con- 
trol and  discretion ;  that  this  was  unknown  to  the  defendant,  or 
any  of  its  agents  or  employees,  until  after  said  transaction,  and 
could  not  have  been  known  to  it  bv  the  exercise  of  all  the  dili- 
gence  required  of  it  by  law ;  and  that  all  the  acts  of  the  engineer 
complained  of  were  due  to  the  sudden  insanity,  which  developed 
at  the  time  and  while  the  transaction  was  going  on,  uimiixed 
with  any  negligence  of  the  defendant.  The  plaintiff  demurred 
to  this  plea,  and  the  demurrer  was  overruled.  The  court  charged, 
in  effect,  that  if  the  engineer  suddenly  became  insane,  and 
thereby  became  d.emented  to  such  an  extent  as  to  lose  his  reason, 
and  render  him  totally  irresponsible  for  his  act,  such  insanit}',  and 
acts  growing  out  of  it,  would,  in  a  legal  sense,  be  the  act  of 
God.  To  this  charge  the  defendant  excepted.  The  determination 
of  the  defendant's  liability  in  the  present  case  does  not  rest  upon 
the  common-law  liability  of  common  carriers  as  insurers,  but 
upon  a  special  contract;  but  as  the  judge  charged  as  above 
stated,  and  the  question  has  been  argued  before  us,  the  writer 
deems  it  not  improper  to  discuss  the  case  as  it  would  stand  at 
common  law,  in  the  absence  of  a  limiting  contract. 

Much  learning  and  ability  has  been  expended  on  the  subject 
of  what  constitutes  an  "act  of  God"  which  will  relieve  a  common 
carrier.  Lord  Coke  made  frequent  use  of  the  expression,  apply- 
ing it  to  death,  sudden  tempests,  and  the  like.  In  Forward  v, 
Pittard,  1  Term.  R.  27-33,  Lord  Mansfield  used  the  following 
oft-quoted  language:  "Now  what  is  the  act  of  God?  I  consider 
it  to  mean  something  in  opposition  to  the  act  of  man,  for  every- 
thing is  the  act  of  God  that  happens  by  his  permission:  ever\*- 
thing  by  his  knowledge.  But  to  prevent  litigation,  collusion,  and 
the  necessity  of  going  into  circumstances  impossible  to  be  un- 
raveled, the  law  presumes  against  the  carrier,  unless  he  shows  it 
was  done  by  the  king's  enemies,  or  by  such  act  as  could  not  hap- 
pen by  the  intervention  of  man,  as  storms,  lightning,  and  tern- 
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pests."  Some  courts  have  held  that  the  terms  "act  of  God"  and 
''inevitable  accident"  are  synonymous,  but  others  have  held  that 
there  was  a  distinction.  For  interesting^  discussions  and  illus- 
tration of  acts  which  fall  within  the  designation  "acts  of  God" 
see  Pandorf  v.  Hamilton,  L.  R.  17  Q.  B.  670;  Nugent  v.  Smith, 
L.  R.  1  Com.  PI.  Div.  423  et  seq. ;  Hays  z/.  Kennedy,  41  Pa.  378, 
80  Am.  Dec.  627.  In  an  elaborate  and  able  note  to  Coggs  v. 
Bernard,  1  Smith's  L.  C.  (8th  Ed.)  422  et  seq.,  the  cases  are 
reviewed,  and  it  is  said:  "Upon  the  whole,  it  would  seem  that 
an  act  of  God  signifies  the  extraordinary  violence  of  nature, 
*  *  *  and  these  cases  now  express  the  more  commonly 
recognized  law,  that  the  act  of  God  which  excuses  the  carrier 
must  be  a  direct  and  violent  act  of  nature."  In  these  authorities 
are  also  discussed  the  terms  "unavoidable  accident,"  "inevitable 
accident,"  "perils  of  the  sea,"  and  similar  expressions,  frequently 
used  in  bills  of  affreightment.  See,  also,  Stroud's  Jud.  Diet.; 
Bouvier's  Law  Diet. ;  Black's  Law  Diet. ;  Anderson's  Law  Diet. ; 
words  "acts  of  God,"  "common  carrier,"  and  citations ;  3  Wood's 
Ry.  Law,  1574;  2  Kent's  Com.  598;  5  Thomp.  Neg.  6456;  Story, 
Bailm.  (9th  Ed.)  §  25.  In  Fish  v.  Chapman,  2  Ga.  349,  46  Am. 
Dec.  393,  the  liability  of  common  carriers  and  their  right  of  de- 
fense on  the  ground  that  the  injury  was  occasioned  by  the  "act 
of  God"  was  considered.  Nisbet,  J.,  in  the  opinion  used  the  fol- 
lowing language:  "Unavoidable  accidents  are,  in  our  opinion, 
the  acts  of  God.  The  latter  words  express  the  same  acts,  and 
no  more  than  the  former ;  the  two  phrases  mean  the  same  thing. 
See  Story  on  Bailm.  §§  25,  511 ;  2  Kent's  Com.  597.  What,  then, 
are  acts  of  God  or  unavoidable  accidents?  For  it  is  from  these 
only  that  this  party  is  protected.  By  the  act  of  God  is  meant  any 
accident  produced  by  physical  causes  which  are  irresistible,  such 
as  lightning,  storms,  perils  of  the  sea,  earthquakes,  inundations, 
sudden  death,  or  illness.  Story,  Bailm.  §  25 ;  2  Kent's  Com. 
597.  The  act  of  God  excludes  all  idea  of  human  agency.  Mc- 
Arthur  &  Hurlbut  v.  Sears,  21  Wend.  190.  In  this  case  it  is  said: 
'No  matter  what  degree  of  prudence  may  be  exercised  by  the 
carrier  or  his  servants,  although  the  delusion  by  which  it  is 
baffled  or  the  force  by  which  it  is  overcome  be  inevitable,  yet  if 
it  be  the  result  of  human  means  the  carrier  is  responsible.'  See, 
also,  Backhouse  v,  Sneed,  1  Murphy,  173;  Ewart  v.  Street,  2 
Bailey,  157,  23  Am.  Dec.  131;  Smyrl  v,  Niolon,  2  Bailey,  421, 
23  Am.  Dec.  146."  In  Central  Line  of  Boats  v,  Lowe,  50  Ga. 
509,  Judge  McCay,  delivering  the  opinion,  said:  "There  is, 
doubtless,  a  distinction  between  an  *act  of  God'  and  an  *unavoid- 
able  accident.'  The  former  covers  only  natural  accidents,  such 
as  lightning,  earthquakes,  tempests,  and  the  like,  and  not  acci- 
dents arising  from  the  negligence  or  act  of  man."  In  Doster  v. 
Brown,  25  Ga.  24-26,  71  Am.  Dec.  153,  McDonald,  J.,  delivering 
the  opinion,  said:  "While  every  shower  of  rain  that  falls  upon 
the  earth  is  the  act  of  God  in  contradistinction  to  the  act  of  man, 
yet  an  ordinary  freshet  is  not  the  act  of  God,  in  the  legal  sense 
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which  protects  a  man  ag:ainst  responsibility  for  the  nonperform- 
ance of  a  contract  like  that  made  bv  this  plaintiff."     See,  also, 
Cannon  v.  Hunt,  113  Ga.  501-509,  38  S.    E.    983;    Young   r. 
Waldrip,  91  Ga.  765,  18  S.  E.  23 ;  Richmond  R.  Co.  r.  White, 
88  Ga.  805,  15  S.'  E.  802;  Carr  v.  Houston  Warehouse  Co.,  105 
Ga.  268,  31  S.  E.  178.     In  the  case  of  McArthur  z\  Sears.  21 
Wend.  190,  which  is  cited  as  authority  in  the  case  of  Fish  v. 
Chapman,  supra,  a  steamboat  had  been  driven  on  shore  by  a 
previous  g;ale.     As   a   second   steamboat  later  approached  the 
harbor  at  nij^ht,  the  weather  was  hazy  and  snow  was  falling. 
Those  in  charge  were  misled  by  the  light  of  the  boat  on  shore, 
and  the  second  boat  struck  the  shoal.    It  was  held  not  to  excuse 
the  carrier.    In  Merritt  v,  Earle,  29  N.  Y.  115,  86  Am.  Dec.  292, 
it  is  said:     "By  the  'act  of  God'  is  meant  something  which 
operates  without  any  aid  or  interference  from  man.     When  the 
loss  is  occasioned  or  is  the  result  in  any  degree  of  human  aid  or 
interference,  the  case  does  not  fall  witfiip  tfie  exceptions  of  the 
carrier's  liability."     See,  also,  New  Brunswick  Steamboat,  etc., 
Co.  V,  Tiers,  24  N.  J.  Law,  697,  64  Am.  Dec.  394.    The  maxim 
that  "the  act  of  God  is  so  treated  by  the  law  as  to  affect  no  one 
injuriously"    (actus  Dei  nemini   facit  injuriam)   has   a  general 
application,  and  is  not  limited  to  cases  affecting  common  car- 
riers.    Broom's  Legal  Maxims  (8th  Ed.)  229,  230.     Neverthe- 
less, in  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  622,  it  is  said:   "A 
lunatic  is  not  responsible  for  crime,  because  he  is  not  a  free  agent, 
capable  of  intelligent  voluntary  action,  and  therefore  is  incapable 
of  a  guilty  intent ;  but  in  a  civil  action  for  an  injury  done  to  the 
person  or  property  of  another,  the  intent  is  generally  immaterial, 
and  the  rule  is  that  an  insane  person  is  liable  for  his  torts  the 
same  as  a  sane  person,  except  for  those  torts  in  which  malice, 
and  therefore  intention,  is  a  necessary  ingredient.    *     *     *    In 
respect  to  this  liability,  there  is  no  distinction  between  torts  of 
nonfeasance  and  of  misfeasance,  and  consequently  an  insane  per- 
son is  liable  for  injuries  caused  by  his  tortious  negligence.    In- 
sane persons  are  held  to  this  liability  on  the  principle  that  where 
a  loss  must  be  borne  by  one  of  two  innocent  persons,  it  shall  be 
borne  by  him  who  occasioned  it.    This  position  is  sustained  by  a 
number  of  authorities.     Cooley  on  Torts   (2d  Ed.)    115,  m.  p. 
99  et  seq. ;  Cross  v,  Kent,  32  Md.  581 ;  White  r.  Farlev,  81  Ala 
563,  8  South.  215 ;  Behrens  v.  McKenzie,  23  Iowa,  333,  92  Am. 
Dec.  428;  Avery  v.  Wilson   (C.   C.)   20  Fed.  856;  Krom  v. 
Schoonmaker,  3  Barb.  647;  Jewell  v.  Colby,  66  N.  H.  399,  24 
Atl.  902  (holding  that  the  damages  recoverable  are  limited  to 
compensation  for  actual  loss  sustained  by  the  injured  party) ; 
Morse  v,  Crawford,  17  Vt.  499,  44  Am.  Dec.  349;  Williams  v. 
Havs,  143  N.  Y.  442,  38  N.  E.  449,  26  L.  R.  A.  153,  42  Am.  St, 
Rep.  743 ;  Id.,  157  N.  Y.  541,  52  N.  E.  589,  43  L.  R.  A.  253,  68 
Am.  St.  Rep.  797.     * 

When  the  case  of  William  v.  Hays  was  first  before  the  Court 
of  Appeals  of  New  York,  it  was  decided  that:    "If  one  of  several 
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owners  of  a  ship  is  in  chargfe  thereof  under  a  contract  with  the 
others  as  lessee  or  bailee,  and  on  his  attention  beings  called  to  its 
peril  refuses  to  believe  in  such  peril,  though  apparent,  or  to  take 
any  measures  to  avert  it,  and  thereby  the  ship  is  lost,  he  is 
answerable  to  his  co-owners  for  his  neg^lifi:ence,  though  it  was  in- 
duced by  his  insanity  at  the  time."  Earle,  J.,  delivered  a  learned 
opinion,  citing^  many  authorities  on  the  subject.  In  the  course  of 
it  he  made  use  of  this  expression :  "If  the  defendant  had  become 
insane  solely  in  consequence  of  his  efforts  to  save  the  vessel  dur- 
ing the  storm,  we  would  have  had  a  different  case  to  deal  with." 
""VVhen  the  case  was  before  the  Court  of  Appeals  for  the  second 
time,  it  was  held  that  this  question  should  be  submitted  to  the 
jury;  Bartlett,  J.,  dissenting.  Indeed,  a  little  reflection  will 
suffice  to  show  that  the  injury  in  this  case  could  not  fairly  be 
considered  as  arising  from  the  act  of  God.  For  this  defense  to 
h*i  available  as  an  excuse  to  a  common  carrier,  the  act  of  God 
must  be  proximate  cause  of  the  loss  or  injury.  Hutchinson  on 
Carriers  (2d  Ed.)  §§  179,  180  (a).  If  insanity  were  to  be 
analogized  to  sudden  or  overpowering  illness,  which  renders  it 
impMDSsible  for  a  person  to  perform  an  act  or  discharge  a  duty, 
nevertheless  in  this  case  the  act  of  God  was  not  the  immediate 
or  proximate  cause  of  the  loss,  unaffected  by  human  agency. 
If  insanity  be  treated  as  an  act  of  God,  it  was  not  insanity  alone 
which  killed  the  horse.  The  engineer,  conductor,  and  the  flag- 
man were  all  concerned  in  separating  the  engine  from  the  cars, 
and  leaving  them  apparently  without  light  or  warning  signal 
upon  the  -track.  The  engineer,  the  fireman,  and  the  conductor  all 
went  together  to  the  water  tank.  The  engineer  set  the  engine  in 
motion  at  a  rapid  speed  while  returning  to  the  cars.  It  is  not 
pretended  that  he  was  stricken  with  illness  or  even  insanity  after 
he  did  this,  so  as  to  prevent  his  stopping  the  engine;  but  the 
contention  is  that,  because  of  unsoundness  of  mind,  he  did  care- 
less or  reckless  acts.  Suppose  that,  instead  of  having  killed  the 
horse  by  the  collision,  the  engineer  had  stolen  the  horse,  would  it 
be  contended  that,  by  showing  insanity  on  his  part,  the  larceny 
became  the  act  of  God?  Or,  if  the  agent  of  the  company  had 
made  a  mistake,  and  delivered  the  plaintiff's  horse  to  some  other 
person,  whereby  it  was  lost  to  the  plaintiff,  would  it  be  urged 
that,  if  the  agent  were  insane,  the  delivery  of  the  horse  to  the 
wrong  person  was  an  act  of  God  ?  Surely  not.  Sudden  death  or 
sickness  of  such  character  as  to  render  action  impossible  may 
sometimes  excuse  nonaction ;  but  tortious  action  does  not  become 
the  act  of  God  because  the  person  acting  may  be  sick. 

9.  There  is  a  further  reason  why,  under  the  evidence  in  this 
case,  this  defense  could  not  avail  the  defendant.  In  Richmond 
R.  Co.  V.  White,  88  Ga.  805,  IS  S.  E.  802,  it  was  said:  "And 
generally,  in  order  for  the  carrier  to  avail  himself  of  the  act  of 
God  as  an  excuse,  the  burden  of  proof  is  upon  him  to  establish, 
not  only  that  the  act  of  God  ultimately  occasioned  the  loss,  but 
that  his  own  negligence  did  not  contribute  thereto,  for  *in  cases 
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of  loss  the  presumption  of  law  is  a^inst  him.' "  Central  R.  Co. 
V.  Hasselkus,  91  Ga.  382,  17  S.  E.  838  (3),  44  Am.  St  Rep.  37; 
Civ.  Code  1895,  §  2265.  Here  the  presiding  judg^e  charged  that 
gross  negligence  took  the  place  of  negligence  in  stating  the  rule, 

10.  The  present  case,  however,  does  not  rest  on  the  common- 
law  liability  of  common  carriers.  A  special  contract  in  r^^ard  to 
the  shipment  of  live  stock  was  made,  which  exempted  the  carrier 
from  all  liability  incidental  to  railroad  transportation,  except  for 
fraud  or  gross  negligence  on  its  part.  Under  such  facts,  does  the 
rule  that  a  tort  feasor  is  not  generally  excused  from  liability  for 
actual  damages  by  reason  of  insanity  apply  also  to  an  insane 
agent,  so  that  the  principal  is  liable  for  an  injury  committed  by 
such  an  agent  if  the  latter  becomes  suddenly  and  totally  insane, 
and  the  principal  and  his  other  agents  are  without  fault?  The 
reasoning  that  if  the  loss  must  be  borne  by  one  of  two  innocent 
parties,  it  should  be  borne  by  him  who  occasioned  it,  is  not  to 
be  carried  to  the  extreme  of  holding  that  the  mere  fact  of  the 
occurrence  of  loss  necessitates  a  recovery  in  all  cases,  regardless 
of  whether  there  was  negligence  or  any  violation  of  legal  duty. 
On  the  general  subject  see  Brown  v.  Collins,  53  N.  H.  443,  16 
Am.  Rep.  372. 

This  is  not  a  case  of  a  physical  injury  to  the  person,  and  does 
not  fall  within  the  principle  of  law  codified  in  Civ.  Code  1895, 
§  3826,  which  declares  as  follows:  "A  physical  injury  done  to 
another  gives  a  right  of  action,  whatever  may  be  the  intention 
of  the  actor,  unless  he  is  justified  under  some  rule  of  the  law. 
The  intention  should  be  considered  in  the  assessment  of  dam- 
ages." But  even  this  was  held  not  to  create  liability  for  a  per- 
sonal injury  resulting  from  falling  into  an  elevator  shaft,  in  the 
absence  of  negligence  of  the  owner.  Whatky  v.  Block,  95  Ga. 
15,  21  S.  E.  985.  Nor  is  the  present  action  for  conversion.  It  is 
a  suit  for  damages  claimed  to  have  resulted  from  gross  negli- 
gence. Aside  from  the  common-law  liability  of  carriers,  or  any 
statutory  provision,  the  general  rule  is  stated  in  Angcll  &  Ames 
on  Corp.  (11th  Ed.)  §  310,  thus:  "As  natural  persons  are  liable 
for  the  wrongful  acts  and  neglect  of  their  servants  and  agents, 
done  in  the  course  and  within  the  scope  of  their  employment,  so 
are  corporations,  upon  the  same  grounds,  in  the  same  manner, 
and  to  the  same  extent."  See,  also,  sections  382,  383:  Mora- 
wetz.  Priv.  Corp.  §§  725,  730.  Suppose  tiiat  the  agent  of  an 
individual  should  become  suddenly  and  wholly  insane  without 
the  knowledge  of  the  principal,  would  the  latter  be  responsible  for 
all  his  acts,  both  of  omission  and  commission,  in  the  absence  of 
any  wrongful  act  or  failure  of  duty  on  his  own  part  or  that  of 
his  other  agents?  In  such. examination  as  I  have  been  able  to 
make,  I  have  found  no  case  which  extends  the  doctrine  of  lia- 
bility of  a  person  for  his  own  torts,  regardless  of  his  insanity,  to 
liability  of  a  principal  for  the  negligent  torts  of  an  insane  agent, 
unless  the  principal  commanded  or  assented  to  the  act,  or  knew 
of  the  insanity,  or  he  or  his  other  agents  failed  in  some  respect 
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in  their  duty.  In  Buswell  on  Insanity,  §§  355,  356,  the  autlior 
reco^izes  Uie'rule  that,  "although  a  lunatic  may  not  be  punish- 
able criminally,  he  is  liable  in  a  civil  action  for  any  tort  he  may 
commit"  Yet  he  says  (section  357)  :  "It  would  seem  that  if  one 
knowingfly  employs  an  insane  person  as  his  servant  or  ag^ent,  he 
will  be  liable  for  damages  to  third  parties  resulting  from  acts 
done  by  the  insane  person  in  the  scope  of  his  employment." 
By  analogy  to  this  principle,  it  was  held  in  Cole  z>.  Nashville,  4 
Sneed  (Tenn.)  162,  that  if  a  municipal  corporation,  "knowing 
a  person  to  be  a  lunatic,  commission  him  by  its  license  to  follow 
within  its  limits  a  dangerous  avocation,  the  exercise  whereof  re- 
quires great  caution  and  circumspection,  and  while  such  person 
is  so  engaged  under  said  license  any  injury  be  done  to  an  in- 
dividual by  the  act  of  such  person  in  the  pursuit  of  his  business, 
the  corporation  is  liable  in  damages  to  the  injured  party."  In 
Christian  v,  Columbus  &  R.  Ry.  Co.,  79  Ga.  460,  7  S.  E.  216, 
the  declaration  alleged  that  the  railroad  company  knowingly 
employed  an  insane  agent,  who  committed  a  homicide  while  in 
charge  of  its  office.  In  the  opinion  it  was  said:  "We  think, 
also,  that  if  the  homicide  was  the  result  of  insanity,  and  the 
railroad  company  was  faultless  in  regard  to  employing  the  agent, 
anything  that  would  excuse  the  agent  criminally  for  the  act 
would  excuse  the  railroad  company  civilly."  As  it  was  alleged 
that  the  company  employed  the  agent  knowing  of  his  insanity, 
the  point  now  being  considered  was  not  directly  involved,  nor 
was  this  a  conclusive  holding  that  the  test  of  criminal  and  civil 
liability  is  the  same  (see  discussion  in  Berkner  v.  Dannenberg, 
116  Ga.  954,  43  S.  E.  463,  60  L.  R.  A.  559) ;  but  it  is  cited  to 
show  that  this  court  did  not  treat  the  principal  as  at  all  events 
liable  for  the  conduct  of  an  insane  agent.  Insane  persons  are 
generally  declared  incompetent  to  be  agents.  Story  on  Agency, 
§  7;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  945.  The  Civil  Code  of 
1895  (section  3001)  says:  "Any  person  may  be  appointed  an 
agent  who  is  of  sound  mind."  If  a  principal  selects  a  sane  agent, 
he  takes  the  risk  of  the  possible  negligence  or  tortious  conduct 
of  such  agent  acting  within  the  scope  of  his  agency ;  but  becom- 
ing insane  is  an  abnormal  condition,  and  is  not  ordinarily  one  of 
the  risks  in  contemplation.  Of  course,  if  the  principal  knowingly 
appoints  an  insane  person  as  his  agent,  or  permits  such  a  one  to- 
act  for  him  after  knowledge  of  the  insanity,  he  will  not  be 
excused  by  reason  of  it. 

We  concur  with  the  trial  judge  in  holding  that  to  be  an  excuse 
the  insanity  must  be  so  sudden  that  the  principal  was  not  charged 
with  notice  of  it,  or  with  want  of  proper  care  after  its  discovery, 
and  total  in  character,  so  as  to  practically  make  the  agent  in- 
capable of  committing  a  voluntary  act.  So  long  as  it  is  merely  a 
partial  derangement,  he  remains  to  some  extent  a  sentient  agent, 
acting  for  his  principal ;  and  it  would  involve  a  maze  of  uncer- 
tainty to  undertake  to  hold  the  principal  partially  liable  and 
partially  not.  Indeed,  Prof.  Wharton  contends  that  an  irre- 
19  R  R  R— 48 
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sponsible  man  is  not  to  be  considered  as  a  judicial  cause,  but 
rather  like  a  weapon  of  wood  or  stone,  incapable  of  intelligent 
choice,  and  acting  only  as  it  is  employed  or  compelled.  Whart 
Neg.  (2d  Ed.)  §  88.  Under  the  law  of  this  state,  on  proof  of  the 
loss  a  presumption  of  negligence  arose  against  the  railroad  com- 
pany, and  the  burden  was  on  it  to  show,  not  only  the  insanity  of 
the  engineer,  but  also  that  it  or  its  agents  were  not  chargeable 
with  gross  negligence  contributing  to  the  injury.  If  they  were 
so,  the  defense  would  fail. 

From  a  careful  examination  of  the  evidence,  we  are  of  the 
opinion  that  it  failed  to  show  a  sufficient  defense.  There  was 
no  evidence  of  any  sudden  insanity  coming  on  the  engineer  in  the 
midst  of  this  transaction.  So  far  as  tiie  evidence  tended  to  show 
insanity  at  all  at  that  time,  it  indicated  that  certain  symptoms, 
such  as  irritability,  moodiness  at  times,  etc.,  had  been  observed 
before  the  occurrence.  The  engineer  was  not  discharged  because 
he  was  insane,  but  because  he  was  at  fault.  He  continued  to  run 
an  engine  for  months  after  this  transaction,  and  a  considerable 
time  had  elapsed  before  a  physician  advised  that  he  was  insane, 
and  should  be  sent  to  the  asylum.  Moreover,  the  conductor  was 
on  the  engine  with  him,  and  had  authority  to  compel  him  to 
obey  orders,  and  spoke  to  him  of  the  danger,  but  permitted  him  to 
proceed,  when  he  said  that  he  knew  where  the  other  cars  were. 
The  presiding  judge  submitted  the  issue  to  the  jury,  and  they 
found  the  defendant  liable. 

11.  Complaint  is  made  that  the  court  permitted  counsel  for  the 
plaintiff  to  comment  upon  the  fact  that  no  defense  of  insanih' 
was  set  up  when  the  action  was  originally  brought  in  1902,  but 
was  brought  in  by  way  of  amendment  to  the  defendant's  answer 
pending  the  trial  of  the  case  in  September,  1904.  While  an 
amendment,  when  allowed,  generally  relates  back  to  the  filing  of 
the  pleading  amended,  it  is  nevertheless  legitimate  for  counsel  to 
•comment  on  the  occurrence  during  the  trial  of  the  case,  including 
the  setting  up  of  the  defense  of  insanity,  which  was  not  origi- 
nally referred  to  in  the  pleadings.  Inman  v.  State,  72  Ga.  269; 
McBride  v.  Macon,  Tel.  Pub.  Co.,  102  Ga.  422,  30  S.  E.  999. 

12.  The  headnote  sufficiently  states  our  ruling  on  the  subject 
of  adding  interest  to  the  value  of  the  property  destroyed.  West- 
ern &  A.  R.  Co.  v.  McCauley,  68  Ga.  818;  Central  R.  Co.  r. 
Sears,  66  Ga.  499 ;  Western  &  A.  R.  Co.  v.  Brown,  102  Ga.  13, 
29  S.  E.  130.  Where  the  damages  found  are  discretionary  or 
punitive,  this  rule  does  not  applv.  Western  &  A.  R.  Co.  v. 
Young.  81  Ga.  397,  7  S.  E.  912,  12  Am.  St.  Rep.  320 ;  Ratteree 
^.  Chapman,  79  Ga.  574.  4  S.  E.  684. 

A  consideration  of  all  the  grounds  of  the  motion  for  a  new 
trial  satisfies  us  that  there  were  no  errors  requiring  a  reversal. 

Judgment  on  the  main  bill  of  exceptions  affirmed;  cross-bill 
dismissed. 

All  the  Justices  concur,  except  Beck,  J.,  not  presiding. 
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Kansas  City,  M.  &  B.  R.  Co.  v.  Heard. 

(Supreme   Court  of  Mississippi,   Feb.   5,   1906.) 

[39   So.   Rep.   1011.] 

Carriers— Injuries  to  Live  Stock— Exceptions  in  Contract— Burden 
of  Proof.*— ^Wh ere  a  contract  for  the  shipment  of  cattle  provides  that 
the  carrier  shall  not  be  liable  for  any  damage  caused  by  defects  in 
cars  used  in  transporting  the  cattle,  or  in  consequence  of  the  escape 
of  the  cattle  through  the  doors  of  the  cars,  or  from  fright,  crowding, 
etc.,  the  burden  is  on  the  carrier  to  show  that  any  injury  to  the  cattle 
resulted  from  an  excepted  cause  for  which  it  is  not  liable  under  the 
contract. 

Appeal  frcMTi  Circuit  Court,  Monroe  County;  E.  O.  Sykes, 
Judge. 

Action  by  J.  W.  Heard  af^ainst  the  Kansas  City,  Memphis  & 
Bimning^ham  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    AiHrmed. 

/.  IV.  Buchanan,  for  appellant. 
Gillylen  &  Leftwich,  for  appellee. 

Harpek,  Special  Judge.  This  is  an  action  of  tort,  brought  by 
J.  W.  Heard  against  the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company  for  its  failure  to  deliver  safely  certain  cattle 
intrusted  to  it  for  shipment  from  Sulligent,  Ala.,  to  New  Orleans, 
La.  There  was  judgment  in  the  lower  court  for  the  plaintiff, 
and  the  defendant  appealed. 

The  proof  for  the  plaintiff  tended  to  show  that  he  delivered  to 
defendant  120  head  of  cattle,  consisting  of  calves,  yearlings,  and 
cows,  for  shipment ;  that  when  the  cars  were  delivered  to  the  M. 
&  O.  Railroad  Company  at  Tupelo  there  were  25  missing,  5 
dead,  and  many  of  the  remainder  seriously  bruised,  scarred,  and 
otherwise  injured.  The  defendant  undertook  to  show  by  its 
employees  that  it  had  exercised  due  care,  that  it  delivered  to 
the  connecting  line  all  the  cattle  intrusted  to  it,  and  that  they 
were  in  good  condition  when  so  deliyered.  The  defendant  also 
offered  in  evidence  a  bill  of  lading,  containing  provisions  as 
follows:  "(1)  The  shipper  hereby  agrees  that  he  will  select  the 
car  or  cars  to  be  used  for  transportation  of  such  stock,  and  before 
making  such  selection  he  will  carefully  examine  and  inspect  the 
same,  and  each  one  of  them,  and  will  only  select  such  cars  as 
are  in  good  and  suitable  condition,  and  after  such  stock  is  loaded 
and  before  the  same  leaves  the  first  station  above  named  he  will 
again  examine  said  car  or  cars,  and  will  see  that  all  the  doors 
and  openings  in  said  cars  are  closed,  and  so  fastened,  and  after- 
ward kept  so  closed  and  fastened,  as  to  prevent  the  escape  of 
said  stock  therefrom,  and  that  he  will  at  once  notify  the  company 

♦See  generally,  foot-note  appended  to  Chicago  Great  Western  Ry. 
Co.  V.  Dunlap  (Kan.),  17  R.  R.  R.  655,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
655;  Southern  Ry.  Co.  v.  Levy  (Ala.),  17  R.  R.  R.  50,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  60. 
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of  any  defect  in  the  floors,  doors,  fastenings,  or  slats  on  said  cars, 
and  the  manner  in  which  such  doors  or  slats  are  placed  upon  or 
attached  thereto,  and  in  case  of  finding  any  such  defect  will 
demand  in  writing  another  car  or  cars  in  lieu  of  such  car  or  cars 
so  found  defective.  *  *  *  (3)  For  the  consideration  afore- 
said, it  is  further  agreed  that  neither  the  company  nor  any 
connecting  carrier  shall  be  responsible  for  any  damage  or  in- 
jury sustained  by  said  live  stock,  by  reason  of  any  defect  in  the 
cars  used  in  the  transportation  thereof,  in  consequence  of  the 
escape  of  the  said  live  cattle  through  the  doors  and  openings  in 
said  cars,  or  by  reason  of  the  stock  being  wild,  unruly,  weak, 
maiming  each  other  or  themselves,  or  from  fright  of  animals,  or 
from  crowding  of  one  upon  another,  or  from  heat  or  suffocation, 
whether  caused  by  overloading  of  said  cars  or  otherwise."  The 
defendant  also  offered  evidence  that  tended  to  show  that  the 
cattle  were  poor  and  in  bad  condition  when  shipped,  and  that 
too  many  had  been  crowded  into  the  cars.  Whereupon  the 
plaintiff  offered  proof  which  tended  to  show  that  he  had  per- 
JFormed  everything  required  of  him  in  the  foregoing  provisions 
of  his  contract,  that  the  cattle  were  in  fair  condition  for  ship- 
ment, and  that  the  cars  were  not  overcrowded. 

The  defendant  asked  and  obtained  an  instruction  as  follows: 
"(3)  The  court  charges  the  jury  that,  if  they  believe  from  the 
evidence  that  the  injury  to  plaintiff's  stock  was  the  result  of  their 
poor  condition  and  overcrowded  cars,  then  there  can  be  no 
liability  on  the  defendant,  and  the  jury  will  find  for  the  de- 
fendant." The  main  effort  of  defendant  in  the  court  below 
seemed  to  be  to  show  by  its  employees  that  all  the  cattle  it  had 
received  had  been  delivered  to  the  connecting  carriers  and  that 
they  were  in  good  condition  when  so  delivered.  There  was  no 
effort  to  show  how  the  loss  and  injury  of  the  cattle  occurred, 
for  that  was  denied.  There  was  some  proof  that  the  cattle  were 
in  poor  condition  for  shipment,  and  that  if  there  were  120  head 
of  cattle  in  the  two  cars,  as  claimed  by  plaintiff,  such  would  have 
been  an  overloading.  But  plaintiff's  evidence  contradicted  this, 
and  was  properly  submitted  to  the  jury,  who  found  for  plaintiff. 
In  the  very  case  cited  by  dj[>pellant  (Chicago  R.  R.  Co.  v.  Abels, 
60  Miss.  1023)  this  court  has  said:  "The  carrier  must  show  full 
performance  of  duty  with  respect  to  what  was  shipped  according 
to  its  nature,  and  when  that  showing  is  made,  and  that  the  injury 
was  from  an  excepted  cause  in  the  contract,  liability  cannot  be 
fixed  on  the  carrier,  except  by  proof  of  a  want  of  due  care  and 
diligence."  In  the  instant  case  tiie  defendant  failed  to  show  "that 
the  injury  was  from  an  excepted  cause  in  the  contract"  to  the 
satisfaction  of  the  jury,  and  hence  the  defendant  failed  to  over- 
come the  prima  facie  case  made  out  by  the  plaintiff.  The  other 
errors  complained  of  by  appellant  seem  to  be  without  merit. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 
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KiBBY  V.  Michigan  Cent.  R.  Co. 

(Supreme   Court  of  Michigan,   Dec.   15,   1905.) 
[105  N.  W.  Rep.  769.] 


Carriers — Injuries  to  Freight — Connecting  Roads — ^Limitation  of 
Liability.* — A  carrier  may  stipulate  for  immunity  from  responsi- 
bility for  damages  resulting  on  connecting  roads  after  his  discharge 
of  his  full  duty  of  delivering  them  to  another  road. 

Same — Failure  to  Furnish  Suitable  Car — Liability .f  —  Defendant 
railroad  contracted  to  transport  a  car  load  of  potatoes  for  plaintiff, 
the  car  to  be  sent  over  defendant's  road  to  a  certain  point,  and 
thence  forwarded  over  connecting  roads.  The  shipping  order  pro- 
vided that  no  carrier  should  be  liable  for  loss  or  damage  not  occur- 
ring on  its  own  road  or  its  portion  of  the  through  route,  nor  after 
the  property  was  ready  for  delivery  to  the  next  carrier.  After  the 
car  was  transferred  to  a  connecting  road  the  potatoes  were  injured 
by  rain,  by  reason  of  the  defective  condition  of  the  car  roof.  Held, 
that  defendant  was  not  absolved  from  liability  by  the  shipping  order, 
as  by  its  contract  it  was  bound  to  furnish  a  suitable  car  for  the 
entire  trip  and  deliver  the  car  and  cargo  to  the  connecting  line  in 
good  condition. 

Error  to  Circuit  Court,  Ing^ham  County;  Howard  Wiest, 
Judge. 

Action  by  Myron  T.  Kibby  against  the  Michigan  Central 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Argued  before  Moore,  C.  J.,  and  McAlvay,  Grant,  Blair, 
and  Hooker,  JJ. 

Clarence  D.  Clark,  for  appellant. 
Thomas,  Cummins  &  Nichols,  for  appellee. 

Hooker,  J.  On  November  4,  1902,  the  plaintiff  shipped  from 
Lansing,  Mich.,  to  the  state  of  Georgia,  a  car  load  of  potatoes, 
in  a  car  furnished  by  defendant  for  the  trip.  It  was  agreed  that 
plaintiff  should  go  in  the  car  to  keep  fire,  if  necessary,  to  pre- 
vent the  potatoes  from  freezing.  It  was  stipulated  that  the  car 
should  be  sent  to  Jackson,  over  defefidant's  road,  and  it  was  to 
be  forwarded  from  there  over  connecting  roads  agreed  upon. 
A  shipping  order  was  signed  by  plaintiff,  which  by  its  terms 
provided  tiiat  "it  is  mutually  agreed,  as  to  each  carrier  of  all  or 
any  of  said  property  over  all  or  any  portion  of  said  route  to 
destination,  and  as  to  each  party  at  any  time  interested  in  all  or 
any  of  said  property,  that  every  service  to  be  performed  here- 
under shall  be  subject  to  all  the  conditions,  whether  printed  or 
written,  herein  contained,  both  on  the  face  and  the  back  hereof, 
and  which  are  hereby  agreed  to  by  the  shipper  and  by  him  ac- 
cepted  for   himself   and   his   assigns   as   just   and   reasonable." 

♦See  foot-notes  appended  to  Walter  v.  Alabama  Great  Southern  R. 
Co.  (Ala.),  17  R.  R.  R.  42,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  42. 

tSee  foot-notes  appended  to  St.  Louis,  etc.,  Rv.  Go.  v.  Marshall 
(Ark.),  16  R.  R.  R.  38,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  38. 
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The  following  were  among  the  conditions  referred  to :  *'  ( 1 )  No 
carrier  or  party  in  possession  of  all  or  any  of  the  property 
herein  described  shall  be  liable  for  any  loss  thereof  or  damage 
thereto  by  causes  beyond  its  control ;  or  by  floods  or  by  fire  from 
any  cause  or  wheresoever  occurring;  or  by  riots,  strikes,  or 
stoppages  of  labor;  or  by  leakage,  breakage,  chafing,  loss  in 
weight,  changes  in  weather,  heat,  frost,  wet  or  decay;  or  from 
any  cause  if  it  be  necessary  or  is  usual  to  carry  such  property 
upon  open  cars.  *  *  *  (3)  No  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  own  road  or  its  portion  of 
the  through  route,  nor  after  said  property  is  ready  for  deliver>' 
to  the  next  carrier  or  to  consignee/*  At  Jackson  the  car  was 
transferred  to  a  train  upon  the  Cincinnati  Northern  Railroad,  and 
while  in  transit  to  Cincinnati  the  rain  ran  through  the  roof  of 
the  car,  which  was  old  and  leaky,  wetting  the  ]>otatoes  and  caus- 
ing them  to  heat  and  decay,  so  that  the  plaintiff  lost  about  half 
of  them.  This  action  was  brought  to  recover  damages  for  the 
value  of  the  potatoes  that  were  lost,  expenses  incurred  in  as- 
sorting and  saving  them,  and  a  proportionate  amount  of  the 
freight  which  the  plaintiff  was  compelled  to  pay  when  the  car 
reached  its  destination.  The  defendant  has  appealed  from  a 
judgment  for  plaintiff  of  $237.87. 

The  single  question  argued  by  defendant's  brief  is  that  the 
conditions  quoted  limit  its  liability  to  damages  sustained  while 
the  potatoes  were  being  transported  over  its  road,  for  the  reason 
that  plaintiff  has  so  contracted.  It  is  raised  by  the  refusal  of 
the  court  to  so  instruct  the  jurj'  to  render  a  verdict  for  the 
defendant.  We  have  repeatedly  held  that  a  carrier  may  stipulate 
for  immunity  from  responsibility  for  damages  resulting  upon 
connecting  roads  after  his  discharge  of  his  full  duty  of  delivering 
them  to  another  road.  See  the  following  cases  cited  bv  the  de- 
fendant: Black  V,  Ashley,  80  Mich.  90,  44  N.  W.  1120;  Smitli 
V.  Express  Co.,  108  Mich.  572,  66  N.  W.  479;  McEacheran  v. 
Railroad  Company,  101  Mich.  264,  59  N.  W.  612;  Hope  v. 
Canal  Co.,  Ill  Mich.  209,  69  N.  W.  487.  These  cases  do  not 
militate  against  the  plaintiff's  claim.  The  contract  for  defend- 
ant made  it  obligatory  to  furnish  a  suitable  car  for  the  entire 
trip,  and  deliver  the  car  and  cargo  to  the  connecting  line  in 
good  condition.  It  did  not  fully  perform  its  duty  of  delivering 
to  the  connecting  carrier  the  potatoes  in  a  suitable  car  adapted 
to  their  transportation.  This  was  a  breach  of  their  contract 
and  they  were  liable  for  the  consequences.  See  Charles  v, 
Alabama  Railroad  Companv,  69  Miss.  186,  13  South.  815,  and 
Id.,  71  Miss.  744,  16  South.  255;  Shea  v.  C.  R.  R.  (Minn.)  68 
N.  W.  608;  Norfolk  R.  Co.  v,  Harman,  91  Va.  601,  22  S.  E. 
490,  44  L.  R.  A.  289,  50  Am.  St.  Rep.  855 ;  Norfolk  R.  Co.  v. 
Sutherland,  89  Va.  703,  17  S.  E.  127;  Fox  v,  B.  R.  Co.,  148 
Mass.  220,  19  N.  E.  222 ;  Int.  R.  Co.  v.  Anderson,  3  Tex.  Civ. 
App.  8,  21  S.  W.  691. 

The  judgment  is  affirmed. 
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Southern  Ry.  Co.  in  Kentucky  v,  Thomas. 

(Court  of  Appeals  of  Kentucky,  Feb.  14,  1906.) 

[90  S.  W.  Rep.  1043.] 

Carriers — Connecting  Carriers — Identity  of  Organization. — ^^In  an 
action  against  connecting  railroads  for  injuries  to  live  stock,  evidence 
that  the  railroads  were  under  the  same  executive  control;  that  the 
checks  to  the  men  employed  by  one  came  from  the  headquarters  of 
the  other;  that  the  stationery  of  the  former  was  furnished  by  the 
latter;  that  the  contract  of  shipment  was  made  in  the  name  of  the 
latter,  while  the  name  of  the  former  was  stamped  at  the  head 
thereof;  and  other  evidence  generally  tending  to  show  that  the  two 
roads  were  under  the  same  management  although  using  a  distinct 
name  and  having  a  separate  charter — was  sufficient  to  authorize  a 
finding  that  the  railroads  were  not  separate  organizations,  but  that 
one  was  simply  a  division  of  the  other. 

Carriers — Injury  to  Live  Stock — Damages — Instructions. — In  an 
action  against  a  carrier  for  damage  to  live  stock,  a  charge  that  the 
measure  of  damages  was  the  difference  between  the  vendible  value 
of  the  animals  at  destination  in  good  condition  and  their  vendible 
value  in  the  condition  in  which  they  were  delivered  was  not  mis- 
leading, in  that  it  failed  to  take  into  consideration  the  necessary 
deterioration  in  the  animals  during  their  journey,  where  the  evidence 
was  all  directed  to  showing  the  difference  between  the  value  of  the 
animals  in  the  condition  in  which  they  were  when  delivered  and 
their  value  in  the  condition  in  which  they  would  have  been  if 
properly  cared  for  during  transit,  and  the  court  told  the  jury  during 
the  trial  that  the  criterion  of  recovery  was  the  difference  between  the 
vendible  value  of  the  animals  at  destination  in  good  condition,  if 
they  had  reached  there  in  a  reasonable  time,  and  their  vendible 
value  at  the  time  they  did  reach  there  and  in  the  condition  they  were 
in,  and  the  verdict  of  the  jury  was  for  the  amount  of  such  damage  as 
shown  by  the  evidence. 

Appeal  from  Circuit  Court,  Shelby  County. 
**Not  to  be  officially  reported." 

Action  by  B.  A.  Thomas  ag^ainst  the  Southern  Railroad  Com- 
pany in  Kentucky  and  another.  From  a  judgment  for  plaintiff, 
defendant  named  appeals.     Affirmed. 

Willis  &  Todd  and  Humphrey,  Mines  &  Humphrey,  for  ap- 
pellant. 

Beard  &  Marshall,  for  appellee. 

HoBSON,  C.  J.  B.  A.  Thomas,  on  November  28,  1902,  shipped 
28  mules  in  a  car  from  Shelbyville,  Ky.,  to  Atlanta,  Ga.  The 
mules  reached  Atlanta  on  December  2d,  and  were  unloaded 
about  3:15  p.  m.  They  were  in  good  condition  when  shipped, 
and,  when  unloaded,  they  were  in  a  gaunted  condition.  Three 
of  the  mules  died,  and  the  others  were  sold  at  about  $20  less  a 
head  than  they  would  have  brought  if  in  good  condition.  The 
bad  condition  of  the  mules  was  due  to  the  fact  that  they  had  not 
been  fed  and  watered,  while  on  the  journey,  as  they  should  have 
been.  The  testimony  showed  that  they  were  fed  and  watered 
at  Oakdale,  Tenn.,  and  only  this  one  time  during  the  whole  trip. 
The  mules  were  carried  by  the  Southern  Railway  in  Kentucky 
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from  Shelby ville  to  Burgfin,  and  there  delivered  to  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railroad  Company,  which 
carried  them  to  Chattanoog^a,  Tenn.,  and  there  delivered  them 
to  the  Southern  Railway  Company,  which  took  them  to  Atlanta. 
Th<B  action  was  broug^ht  ag^ainst  the  Southern  Railway  Company 
in  Kentucky  and  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  agfainst  die  Southern  Railway  Company  in  Kentucky' 
for  $565,  and  agfainst  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railroad  Company  for  $400.  Judgement  was  entered  on 
the  verdict,  and  the  Southern  Railway  Company  in  Kentuck>' 
appeals. 

The  proof  shows  that  the  mules  were  in  g^ood  condition  when 
delivered  by  the  Southern  Railway  Company  in  Kentucky  to  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railroad  Company  at 
Burg^in.  The  injury  to  the  mules  occurred  from  the  neg-lect  to 
feed  and  water  them  while  they  were  carried  by  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  and  by  the  Southern 
Railway.  It  is  insisted  for  the  Southern  Railway  Company  in 
Kentucky  that  the  verdict  and  judgment  ag^ainst  it  is  unau- 
thorized. The  court  gfave  the  jury  the  following;  instruction: 
"If  the  jury  believe  from  the  evidence  that  the  Southern  Railway 
Company  in  Kentucky  is  a  separate  organization  or  corporation, 
and  under  a  different  management  and  control  from  the  South- 
em  Railway  Company,  and  that  it  delivered  the  mules  at  the 
end  of  its  lines,  namely,  Burgin,  to  the  next  connecting  carrier 
en  route  to  the  point  of  destination  of  said  mules  in  a  reasonable 
time  and  without  unreasonable  delay,  and  in  good  condition, 
they  will  find  for  the  defendant  Southern  Railway  Company  in 
Kentucky."  This  instruction  was  asked  by  the  Southern  Rail- 
way Company  in  Kentucky,  and  is  the  only  instruction  it  asked 
on  the  subject. 

The  only  question,  therefore,  that  need  be  considered  is.  was 
there  sufficient  evidence  to  warrant  the  finding  of  the  jury  for 
the  plaintiff  under  the  instruction?  The  Sotfthem  Railway 
Company  in  Kentucky  showed  by  its  agent  that  it  had  no  lines 
outside  of  the  state  of  Kentucky,  and  that  its  line  terminated  at 
Burgin.  But  he  also  stated  that  Mr.  Spencer,  who  is  the  presi- 
dent of  the  Southern  Railway  Company,  was  also  the  president 
of  the  Southern  Railway  Company  in  Kentucky.  No  charter  of 
the  Southern  Railway  Company  in  Kentucky  was  given  in  evi- 
dence, although  the  witness  stated  that  the  company  had  a 
separate  charter  from  the  Southern  Railway  Company,  and  it 
was  shown  that  the  two  roads  are  under  the  same  executive 
control.  It  was  also  shown  that  the  checks  to  the  men  employed 
by  the  Southern  Railway  Company  in  Kentucky  come  from 
the  headquarters  of  the  Southern  Railway,  and  that  the  sta- 
tionery of  the  Southern  Railway  in  Kentucky  is  furnished  bj'' 
the  Southern  Railway.  The  contract  made  with  Thomas  is 
made  in  the  name  of  the  Southern  Railway,  and  not  in  the  name 
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of  the  Southern  Railway  in  Kentucky,  although  its  name  is 
stamped  at  the  head  of  the  contract.  There  was  other  evidence 
tending  to  show  that  the  Southern  Railway  in  Kentucky  is  a 
division  of  the  Southern  Railway  Company,  and  under  the  same 
management.  Taking  all  the  proof  together,  there  was  sufficient 
proof  to  warrant  the  jury  in  concluding  that  the  Southern  Rail- 
way in  Kentucky  is  simply  one  of  the  divisions  of  the  Southern 
Railway  Company,  and  that,  although  a  different  corporate 
name  is  used,  it  is  the  same  thing  as  the  Southern  Railway 
Company;  the  name  only  being  changed  by  adding  the  words 
*'in  Kentucky."  In  determining  the  liability  of  the  corporation 
the  court  will  look  at  the  substance,  and  not  the  mere  form. 
Davis'  Administrator  v.  C.  &  O.  R.  R.  Co.,  75  S.  W.  275,  25  Ky. 
Law  Rep.  342. 

It  is  also  insisted  for  the  appellant  that  the  court  erred  in 
instructing  the  jury  that  the  measure  of  damages  was  the  dif- 
ference between  the  vendible  value  of  the  mules  at  Atlanta  in 
good  condition  and  the  reasonable  vendible  value  of  them  in  the 
condition  they  were  when  delivered.  It  is  insisted  that  the  mules 
would  necessarily,  in  so  long  a  journey,  be  somewhat  gaunted 
up,  and  that  they  would  not,  if  carried  there  with  reasonable 
promptness,  and  properly  fed  and  watered,  be  in  good  condition. 
But  we  do  not  see  that  the  jury,  under  the  evidence,  could  have 
been  misled  by  the  instruction.  The  words  "in  good  condition" 
must  be  considered  with  reference  to  the  circumstances,  and  it 
cannot  be  presumed  that  the  jury  understood  that  they  were  not 
to  take  into  consideration  the  natural  condition  in  which  the 
mules  might  be  expected  to  be,  if  carried  promptly  and  prop- 
erly cared  for.  The  instruction  must  be  read  in  the  light  of  the 
evidence  in  the  case,  which  was  all  directed  to  showing  the 
difference  between  the  value  of  the  mules  in  the  condition  in 
which  they  were  delivered  and  their  value  in  the  condition  in 
which  they  would  have  been,  if  properly  cared  for.  The  verdict 
of  the  jury  is  for  the  amount  as  shown  by  this  evidence,  and 
shows  that  they  assessed  the  damages  under  it.  In  addition  to 
this,  during  the  progress  of  the  trial,  when  objection  was  made, 
the  court  stated  to  the  jury,  as  shown  by  the  bill  of  exceptions, 
that  the  criterion  of  recovery  was  the  difference  between  the 
vendible  value  of  the  mules  at  Atlanta  in  good  condition,  if 
they  had  reached  there  in  a  reasonable  time,  and  their  vendible 
value  at  the  time  they  did  reach  there  in  the  condition  they  were 
in.  In  view  of  the  admonition  of  the  court  to  the  jury,  and  tiie 
evidence  which  was  admitted  On  the  trial,  the  instruction  couM 
not  possibly  have  prejudiced  appellant. 

Judgment  affirmed. 
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(Supreme  Court  of  Tennessee,  Dec.   12,   1905.) 

[91  S.  W.  Rep.  211.] 

Carrieri — Personal  Indignities  to  Passenger — Evidence. — Evidence, 
in  an  action  against  a  carrier  for  personal  indignities  offered  a 
passenger  by  the  conductors  of  the  carrier,  examined,  and  held  to 
justify  a  verdict  for  plaintiff. 

Same — Contract  of  Carriage — ^Ticket— Effect.* — The  actual  contract 
between  a  carrier  and  a  passenger  governs,  notwithstanding  the  re- 
citals of  the  ticket,  which  is  but  evidence  of  the  contract. 

Same.t — A  passenger  purchased  from  an  initial  carrier  transporta- 
tion on  its  and  a  connecting  carrier's  lines,  and  received  an  order  on 
the  agent  of  the  connecting  carrier  for  a  ticket  on  that  line.  She 
was  unable  to  procure  a  ticket  on  the  connecting  line  because  of  the 
negligence  of  the  agent.  Held,  that  the  passenger  was  entitled  to 
travel  on  the  connecting  line,  and  the  connecting  carrier  was  bound 
to  transport  her  safely,  and  was  liable  for  indignities  offered  by 
its  conductors. 

8ame-;-Indignities  to  Passenger — ^Excessive  Damages.t — In  an  ac- 
tion against  a  carrier  for  personal  indignities  offered  a  passenger^ 
the  evidence  showed  that  the  conductor  demanded  in  a  rude  manner 
the  payment  of  her  fare,  and  that  she  told  him  she  had  an  order  for 
a  ticket  which  she  could  not  obtain  because  of  the  absence  of  the 
agent.  A  subsequent  conductor,  though  informed  why  she  had  not 
procured  a  ticket  in  exchange  of  the  order,  became  abusive,  and 
threatened  to  put  her  off  the  train,  and  charged  her  with  beating  her 
way,  and  stated  that  he  would  have  an  officer  for  her  at  a  station 
and  put  her  off.  The  other  passengers  heard  the  conductor's  re- 
marks. The  conductor's  treatment  caused  her  to  become  nervous 
and  worried.  Held,  that  a  verdict  for  $1,497  would  not  be  set  aside 
as  excessive. 

Appeal  from  Circuit  Court,  Roane  County;  Geo.  L.  Burke, 
Judge. 

Action  by  Mrs.  M.  H.  Harris  against  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Ozcings  &  Nicholas,  for  appellant. 
Brozi'H  &  Cassell,  for  appellee. 

McAlister,  J.  The  plaintiff  below  recovered  a  verdict 
against  the  railroad  company  for  the  sum  of  $1,800  as  damages 
for  the  breach  of  a  contract  of  carriage,  and  for  personal  in- 

*See  foot-note  appended  to  Pennsylvania  Co.  v.  Loftis  (Ohio),  15 
K.  R.  R.  850,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  850. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
the  carrier  for  the  negligence  and  mistakes  of  its  ticket  agents,  see 
f(jot-note  appended  to  Jevons  v.  Union  Pac.  R.  Co.  (Kan.),  15  R.  R. 
R.  679,  .18  Am.  &  Eng.  R.  Cas.,  N.  S.,  679. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
carriers  of  passengers  for  insults  by  servants,  and  the  damages  re- 
coverable therefor,  see  foot-notes  appended  to  Yazoo  &  M.  V.  R. 
Co.  V.  Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  48;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Winslow 
(Ky.),  14  R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  432. 
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digfnities  offered  her  while  a  passeng^er  on  one  of  defendant's 
trains.  On  motion  for  a  new  trial  a  remittitur  of  $303  was 
sti^Rested  by  the  trial  judge,  which  was  accepted  by  the  plain- 
tiff, and  a  judgement  pronounced  on  tlie  verdict  of  the  jury 
against  the  defendant  company  for  the  sum  of  $1,497.  The 
company  appealed,  and  has  assi^ed  errors. 

The  record  reveals  that  on  the  15th  of  June,  1903,  Mrs.  Harris 
purchased  from  the  agent  of  the  Southern  Railway  Company  at 
Asheville,  N.  C,  transportation  from  Asheville  to  St.  Louis  and 
return,  paying  therefor  the  sum  of  $20.  The  plaintiff  was  given 
a  round-trip  ticket  over  the  Southern  Railroad  to  Harriman 
Junction,  and  in  addition  an  order  on  the  ticket  agent  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company  at 
Harriman  Junction  for  a  first  class  round-trip  ticket  from  Har- 
riman Junction  to  St.  Louis,  Mo.,  via  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway.  The  plaintiff  left  Asheville 
about  12  m.  over  the  Southern  Railroad,  and  reached  Harriman 
Junction  the  same  evening  at  about  10  o'clock.  She  imme- 
diately repaired  to  the  ticket  office  of  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  at  said  point  for  the  purpose  ot 
getting  a  ticket  for  St.  Louis,  Mo.,  and  return,  in  exchange  for 
said  order.  It  appears  that  the  regular  ticket  agent  was  not  in 
his  office,  and,  although  the  train  was  delayed  at  Harriman 
Junction  for  over  an  hour  on  account  of  a  wreck,  and  the 
plaintiff  made  several  efforts  to  find  said  agent,  he  failed  to  put 
in  an  appearance.  However,  some  one  in  the  second  story  of 
the  office,  probably  the  train  dispatcher,  told  her  that  she  could 
get  a  ticket  by  presenting  her  order  to  the  ticket  agent  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  at  Oakdale, 
a  point  on  defendant's  line  about  two  miles  from  Harriman 
Junction.  This  person  also  stated  to  the  plaintiff  that  he  would 
telegraph  said  agent  at  Oakdale  to  furnish  her  a  ticket,  and 
further  instructed  her  to  hand  her  order  to  the  sleeping-car 
porter  and  request  him  to  exchange  it  for  the  ticket  when  the 
train  arrived  that  night  at  Oakdale.  The  plaintiff  accordingly 
turned  her  order  over  to  the  sleeping-car  porter,  who  promised 
to  exchange  it  as  directed.  The  plaintiff  thereupon  went  to  her 
berth  in  the  sleeping  car,  and  r^ired  for  the  night.  It  appears 
that,  when  the  train  reached  Oakdale,  it  stopped  for  such  a 
short  time  that  the  sleeping-car  porter  was  prevented  from  pro- 
curing the  ticket  as  directed,  and  afterwards  returned  the  order 
to  plaintiff,  explaining  his  inability  to  have  it  exchanged  for 
lack  of  time. 

The  record  discloses  that  the  plaintiff  was  a  widow  traveling 
alone  with  her  son,  a  boy  of  tender  years.  She  testifies  that 
some  time  after  midnight  the  conductor  of  the  train,  without 
giving  her  any  warning,  opened  the  curtains  of  her  berth,  where 
she  was  disrobed,  and,  throwing  the  light  from  his  lantern  into 
her  face,  demanded  in  a  rude  and  angry  manner  the  payment  of 
her  fare.    The  plaintiff  explained  to  him  that  she  had  purchased 
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a  round-trip  ticket  at  Asheville,  N.  C,  to  St.  Louis,  Mo.,  but 
had  been  prevented,  without  fault  on  her  part,  from  g^etting:  her 
ticket  order  converted  into  a  regfular  ticket  at  Harriman  Junc- 
tion. She  further  testified  that  the  conductor  would  listen  to  no 
explanation,  but  demanded  her  fare  under  penalty  of  being:  put 
off  the  car.  She  thereupon  paid  him  the  sum  of  $3  to  cover  the 
fare  of  herself  and  son  from  that  point  to  Somerset,  Ky..  where 
this  conductor  was  to  leave  the  train.  The  plaintiff  testified 
that  at  Somerset,  Ky.,  the  conductor.  West,  turned  all  his  tickets 
over  to  another  conductor,  one  O'Connell,  and  that  neither  one 
of  these  conductors  made  any  effort  to  have  her  exchang:e  order 
converted  into  a  reg^ular  ticket,  although  West  admits  that  he 
told  O'Connell  about  the  circumstance.  According  to  the  tes- 
timony of  the  plaintiff,  after  the  train  left  Somerset  the  new 
conductor,  O'Connell,  came  immediately  to  her  berth  and  de- 
manded the  pa>Tnent  of  her  fare.  Plaintiff  explained  to  this 
conductor  whv  she  had  not  procured  a  ticket  in  exchange  for 
the  order.  He  became  abusive,  and  threatened  to  put  her  off 
the  train,  and  said  "she  was  trying  to- beat  her  way — ^trjang  to 
steal  a  ride — that  he  had  met  people  like  this  before,  and  that 
he  was  not  going  to  fool  with  her."  "He  said  he  would  put 
me  and  my  child  and  baggage  off  at  a  place  where  there  was 
no  place  to  stop.  He  further  stated  that  he  would  have  an 
officer  for  me  at  Lexington,  and  put  me  off  the  train." 

Robert  Mitchell,  who  was  a  passenger  on  the  train,  cor- 
roborates the  statement  of  Mrs.  Harris  as  to  her  treatment  by 
conductor  O'Connell.  This  witness  stated  that  he  was  sent  for 
bv  Mrs.  Harris  about  6  o'clock  a.  m.  on  the  morning  of  June 
16th,  and  she  related  the  fact  that  the  conductor  of  the  train 
at  about  3  o'clock  a.  m.,  threatened  to  put  her  off  the  train  and 
compelled  her  to  pay  fare.  While  he  was  talking  to  her  about 
the  matter,  the  train  conductor  came  along  and  demanded  of 
Mrs.  Harris,  in  his  presence,  her  ticket.  He  (Mitchell)  ex- 
plained to  the  conductor  that  she  had  a  cash  fare  receipt  calling 
for  a  ticket,  and  told  him  that  he  had  tried,  along  with  Mrs. 
Harris,  to  get  the  ticket  for  her  at  Harriman  Junction,  Tenn., 
but  that  thev  could  not  find  any  agent.  The  conductor  said  he 
could  not  tell  about  that:  that  he  could  not  let  her  ride  without 
a  ticket,  notwithstanding  the  fact  that  she  showed  him  the  receipt 
for  which  she  had  paid  $20  at  Asheville,  N.  C,  for  transpor- 
tation over  this  road  to  St.  Louis  and  return.  The  conductor 
became  very  abusive  and  ugly,  and  said  that  he  would  put  her 
off  the  train  at  the  first  station:  that  she  was  tr>'ing  to  beat 
her  way;  that  he  had  been  told  by  the  first  conductor  (leaving 
the  train  probably  at  Somerset)  that  he  did  not  propose  to  let 
her  ride  any  further,  but  would  put  her  off  at  the  next  station. 
The  conductor  and  he  (Mitchell)  had  a  few  words  about  the 
matter.  The  rest  of  the  passengers  began  to  crowd  around,  and 
the  conductor  made  some  ver>'  cuttipg  remarks  about  Mrs. 
Harris  trying  to  steal  a  ride.     "He  said  again  for  her  to  get 
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ready  and  g^et  off  the  train  at  the  next  station,  naming  a  place 
which  I  have  forgotten,  and  which  we  were  then  nearing.  I 
called  the  conductor  to  the  front  of  the  car  and  arraigned  him 
bitterly  for  such  harsh  treatment  of  a  lady.  He  said  to  me, 
'Why  don't  you  pay  her  fare?*  I  told  him  I  would,  if  he  would 
put  her  oif ;  that  I  would  pay  her  fare,  and  she  would  then  make 
trouble  for  the  railroad  company.  The  conductor  then  said,  *I 
have  never  put  a  woman  off  the  train  yet,*  and  that  his  wife  would 
rebuke  him  if  he  ever  did.  I  suggested  to  the  conductor  thajt 
he  get  her  ticket  issued  at  the  first  station.  When  he  came  to 
Lexington  he  did  this,  and  I  went  with  him  to  the  ticket  agent 
(Queen  &  Crescent  Route)  and  explained  all  the  circumstances 
to  the  agent.  Said  agent  then  issued  the  ticket,  and  remarked, 
'I  am  surprised  the  way  this  lady  has  been  abused.'  ♦  *  ♦ 
When  Mrs.  Harris  sent  for  me  about  6  o'clock  in  the  morning, 
I  found  her  very  nervous  and  excited,  and  extremely  worried 
about  the  way  the  conductor  had  treated  her,  and  she  continued 
very  much  worried  and  nervous  until  we  parted  on  the  journey 
at  Indianapolis.  Mrs.  Harris  was  polite  to  the  conductor,  and, 
so  far  as  I  know,  gave  no  provocation  for  such  treatmenc." 

It  is  obvious  from  this  statement  of  the  case,  without  further 
elaboration  of  the  facts,  that  there  is  sufficient  evidence  to 
sustain  a  verdict  against  the  company  for  personal  indignities 
offered  this  passenger  by  the  conductors  of  the  trains. 

There  was  no  controversy  in  the  court  below  as  to  the  author- 
ity of  the  Southern  Railway  to  bind  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  by  contract  for  transportation  of 
defendant  over  its  line  to  St.  Louis,  Mo.  It  was  admitted  by 
counsel  in  open  court  below  that  the  Southern  was  its  agent 
and  had  a  right  to  issue  the  exchange  ticket  or  order. 

The  1st,  2d,  and  3d  assignments  of  error  raise  cognate  ques- 
tions, and  will  be  considered  together.  These  assignments  are 
based  on  the  charge  of  the  trial  judge  to  the  effect : 

(1)  That  a  failure  of  defendant  company  to  have  an  agent 
at  Harriman  to  exchange  plaintiff's  order  for  a  ticket  was  an 
act  of  negligence,  and,  if  said  agent  instructed  plaintiff  to  get 
her  exchange  perfected  at  Oakdale,  it  was  the  duty  of  defend- 
ant company  to  give  plaintiff  an  opportunity  to  make  such 
exchange. 

(2)  If  plaintiff  failed  to  get  exchange  through  no  fault  of 
hers,  her  right  to  continue  her  journey  on  thjit  particular  train 
would  not  be  lost. 

(3)  If  defendant's  agent  at  Harriman  Junction  instructed 
plaintiff  to  place  said  exchange  order  in  the  hands  of  the  porter, 
who  would  make  the  exchange  for  her  at  Oakdale,  she  had  a 
right  to  believe  the  proper  exchange  would  be  made,  and  would 
have  the  right  to  remain  on  the  train  without  the  payment  of 
additional   fare. 

It  is  insisted  these  instructions  were  erroneous  for  the  reason 
that  plaintiff  had  no  ticket,  and  the  exchange  order  expressly 
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recited  on  its  face  that  it  was  not  good  on  trains.  It  is  said 
the  effect  of  the  judjs^e's  charg^e  was  to  tell  the  jury  that  the 
plaintiff,  after  having^  failed  to  see  the  company's  agent  at 
Harriman,  and  because  he  was  not  present  to  exchange  or  give 
her  a  ticket  on  the  order,  could  then  treat  the  order  as  a  ticket, 
and  thereafter  ride  on  it.  It  is  argued  by  counsel  for  the  com- 
pany that  under  the  conditions  stated  plaintiff  had  two  courses 
open  to  her: 

(1)  She  could  have  elected  not  to  proceed  without  a  ticket, 
and  brought  suit  for  the  breach  of  the  contract  in  not  supplying 
her  with  a  ticket  on  the  order,  or, 

(2)  She  could  have  continued  on  the  train,  paying  her  fare, 
and  suing  for  the  recovery  of  the  money. 

But  it  is  insisted  that,  since  the  order  itself  recited  it  was 
not  good  on  trains,  plaintiff  had  no  right  to  continue  her  jour- 
ney on  it,  and  that  the  conductor  could  lawfully  demand  pay- 
ment of  fare.  In  support  of  this  view  counsel  cite  McKav  r. 
Ohio  River  R.  R.  Co.,  34  W.  Va.  65,  11  S.  E.  737,  9  L.  Rl  A. 
132,  26  Am.  St.  Rep.  913,  in  which  it  was  held  that,  if  a  pas- 
senger pay  a  railroad  agent  fare  for  a  certain  trip  and,  by 
mistake  of  the  agent,  is  given  a  ticket  not  answering  for  that 
trip,  but  one  in  an  opposite  direction,  and  the  conductor  refuses 
to  recognize  such  ticket  and  demands  fare,  which  the  passenger 
fails  to  pay,  ejection  of  the  passenger  from  the  train  withoat 
unnecessary  force  will  not  be  ground  of  action  against  the  com- 
pany as  for  tort,  but  the  action  may  and  must  be  based  on  the 
breach  of  the  contract  to  convey  the  passenger.  See,  also, 
Trezona  v.  Chicago  Great  Western  Railway,  107  Iowa,  22,  77 
N.  W.  486,  43  L.  R.  A.  136.  Counsel  also  relies  on  the  case  of 
Mosher  v,  St.  Louis,  Iron  Mountain  &  Southern  Railway,  127 
U.  S.  390,  8  Sup.  Ct.  1324,  32  L.  Ed.  249,  and  Bovlan  v. 
Hot  Springs  Railroad  Company,  132  U.  S.  146,  10  Sup.  Ct.  50, 
33  L.  Ed.  290. 

The  argument  of  counsel  for  the  company  is  that  neither  of 
the  conductors  on  defendant's  train  could  know  what  defendant 
in  error  did  at  Harriman  Junction,  or  whether  there  was  an 
agent  there  to  give  her  a  ticket,  or  whether  she  was  the  person 
who  had  purchased  the  ticket  in  the  first  instance  at  Asheville, 
N.  C.  It  is  said  that  conductors  cannot  be  expected  or  required 
to  carry  on  an  investigation  or  try  the  facts  necessary  to  be 
ascertained  in  such  a  matter;  that  it  is  their  duty  to  look  after 
the  trains,  take  up  tickets,  and  collect  fare  from  the  passengers, 
and  if  a  passenger  has  no  ticket,  to  eject  him  from  the  train 
upon  his  refusal  to  pay  fare.  In  Railroad  v.  Fleming,  14  Lea, 
128,  it  was  said  by  this  court  that  a  passenger  who  loses  or 
mislays  his  ticket  after  entering  the  cars  has  no  right  to  supply 
its  place  by  offering  testimony  that  he  actually  bought  the  ticket 
and  lost  it,  and  the  conductor  or  other  employee,  whose  dut>'  it 
is  to  take  up  the  ticket  cannot  be  required  to  hear  testimony  on 
the  subject,  or  to  determine  its  weight  at  the  peril  of  the  com- 
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pany,  under  a  rule  which  ^ves  him  no  discretion.  In  the 
Fleming:  Case  the  passenger  was  at  fault  in  losing  or  misplacing 
his  ticket,  but  in  the  present  case  the  passenger  was  at  no  fault 
whatever,  but  the  negligence  was  wholly  that  of  the  company 
and  its  agents.  In  the  later  case  of  O'Rourke  v,  St  Railway 
Company,  103  Tenn.  124,  52  S.  W.  872,  46  L.  R.  A.  614,  76 
Am.  St.  Rep.  639,  it  was  held  that  if  a  passenger  on  a  street 
car,  who  has  paid  full  fare  and  complied  with  all  other  reasonable 
and  valid  conditions  to  entitle  him  to  passage,  is  expelled  by  the 
conductor  on  account  of  a  defect  in  his  ticket  or  transfer  check, 
not  imputable  to  any  fault  of  the  passenger,  but  solely  to  the 
fault  and  negligence  of  the  company's  agent  who  issued  it,  the 
passenger  can  maintain  an  action  for  damages  for  such  expul- 
sion, and  cannot  be  required  to  pay  a  second  fare,  and  seek 
redress  by  action  for  breach  of  contract  or  for  negligence  of 
agent  who  issued  ticket.  The  actual  contract,  not  the  ticket, 
controls  the  rights  and  duties  of  carriers  and  passengers.  The 
ticket  is  but  evidence  of  the  contract.  It  is  the  act  of  the  carrier 
over  which  the  passenger  has  no  control.  The  carrier  is  alone 
responsible  for  mistakes  therein  and  their  consequences.  The 
passenger  has  a  right  to  presume  and  rely  upon  the  ticket  as 
correctly  expressing  the  contract. 

It  will  be  observed  that  the  rule  announced  in  the  latest 
deliverance  of  this  court  on  this  subject  is  that  the  actual  contract 
"between  the  carrier  and  passenger  must  govern,  and  not  the 
recitals  of  the  ticket,  which  is  the  mere  evidence  of  the  contract, 
and  which  is  issued  by  the  carrier  and  cannot  be  controlled  by 
the  passenger.  It  was  said  in  O'Rourke  v.  St.  Railway,  supra, 
that : 

"The  undoubted  right  of  a  carrier  to  require  passengers  to 
procure  and  present  tickets  does  not  imply  the  right  to  expel 
passengers  because  the  tickets  they  offer  chance  to  be  defective 
or  void  without  their  fault.  *  *  *  To  justify  expulsion  of 
passengers  on  account  of  defective  tickets,  made  so  by  the  car- 
rier's fault,  is  to  visit  upon  the  innocent  passenger  the  conse- 
quences of  the  carrier's  negligence." 

We  are  of  opinion  that  the  principles  enunciated  in  the 
O'Rourke  Case  are  applicable  to  the  facts  of  this  case,  and, 
although  the  passenger  was  not  ejected  from  the  train,  there  was, 
nevertheless,  a  breach  of  the  contract  of  carriage  by  the  personal 
indignity  offered  the  passenger  by  the  conductors  of  defendant's 
trains.  Since  the  failure  on  her  part  to  procure  a  ticket  in  ex- 
change for  her  order  was  not  attributable  to  any  fault  on  her 
part,  but  was  wholly  the  result  of  the  negligence  of  the  company 
and  its  agents,  she  was  still  entitled  to  ride,  and  the  relation 
of  carrier  and  passenger  still  existed  between  them.  The  carrier 
is  under  an  obligation,  not  only  to  transport  the  passenger  safely, 
"but  to  protect  him  from  trespasses  or  insulting  conduct,  either 
from  other  passengers  on  the  train  or  its  own  employees. 

In  Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  376,  53  S.  W. 
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557,  46  L.  R.  A.  549,  it  was  held  by  this  court  that  a  commcHi 
carrier  is  liable  in  damages  to  a  passeng^er,  not  only  for  injuries 
to  his  person  by  the  violence  of  its  employees,  but  likewise  for 
injuries  to  his  feelings  by  the  indecent  and  insulting  lan^a^e 
of  its  employees,  upon  the  ^ound  of  breach  of  its  contract  that 
obligates  the  carrier,  not  only  to  transport  the  passenger,  but  to 
guaranty  him  respectful  and  courteous  treatment,  not  only  from 
strangers,  but  from  its  own  employees. 

We  are  further  of  opinion  that  the  verdict  of  the  jury,  in  view 
of  the  facts  disclosed  in  this  record,  was  not  excessive — ^at  least 
not  so  excessive  as  to  evince  partiality,  prejudice,  corruption,  or 
unaccountable  caprice  on  the  part  of  the  jury. 

Let  the  judgment  be  affirmed. 


Frasier  V,  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Dec.  20,  1905.) 

[52  S.  E.  Rep.  964.] 

Carriers — Injury  to  Freight — ^Limiting  Liability — ^Action  by  Con- 
signee.*— In  an  action  against  a  carrier  for  injury  to  a  horse  shipped, 
where  the  carrier  sets  up  a  special  contract  limiting  its  liability,  the 
consignee  may  show  the  contract  was  not  binding  on  him  because 
not  signed  by  the  shipper  until  after  the  injury,  and  on  agreement 
that  it  should  not  affect  the  rights  of  the  consignee. 

Same — Special  Contract. — Where,  in  an  action  to  recover  for  in- 
jury to  freight  shipped  from  a  foreign  state,  the  carrier  sets  up  a 
special  contract,  the  consignee  may  show  that  the  contract  was  void 
under  the  laws  of  the  foreign  state  without  pleading  such  laws. 

Trial—Statutea — Foreign  Laws — Construction. — The  construction 
of  the  laws  of  a  foreign  state  is  for  the  court. 

Carriers — Contract — Construction. — In  an  action  by  a  consignee  for 
damages  arising  from  injuries  to  freight  shipped  from  a  foreign  state* 
the  contract  must  be  construed  according  to  the  laws  of  the  state  in 
which  it  was  executed. 

Same — ^Limitation  of  Liability.* — Under  the  laws  of  Georgia  a 
carrier  cannot  bind  the  shipper  by  a  contract  limiting  the  liability  of 
the  carrier,  unless  it  is  signed  by  the  shipper  at  the  time  of  thjc  sHTp- 
mcnt. 

Constitutional  Law — Contract  of  Carrier — Equal  Protection  of 
Laws.t — Act  Feb.  23,  1903  (24  St.  at  Large,  p.  81),  providing  a  penalty 

*For  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  mere  acceptance  of  a  contract  of  shipment  includes  his 
assent  to  its  terms,  see  foot-notes  appended  to  Pgwers  Mercantile 
Co.  V.  Wells-Fargo  &  Co.  (Minn.),  12  R.  R.  R.  504,  35  Am.  &  Eng. 
R.  Gas.,  N.  S.,  504;  Arthur  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.),  17  R.  R. 
R.  17,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  17;  Patrick  v.  Missouri,  etc, 
Ry.  Co.  (Ind.  Terr.  App.),  16  R.  R.  R.  554,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  554;  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.  (U.  S.), 
15  R.  R.  R.  745,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  745. 

tFor  the  authorities  in  this  series  on  the  constitutionality  of  stat- 
utes prescribing  a  penalty  to  compel  common  carriers  to  perform 
their  duties  to  the  public,  see  foot-note  appended  to  Lexington  Gro- 
cery Co.  V.  Southern  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  349. 
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against  a  common  carrier  for  failing  to  adjust  and  pay  within  a 
specified  time  the  claim  of  a  shipper  for  loss  or  damage  to  goods,  is 
not  unconstitutional  as  denying  to  common  carriers  the  equal  pro- 
tection of  the  laws. 

Carriers — Injury  to  Live  Stock — Instructions. — In  an  action  against 
a  carrier  for  injury  to  a  horse  shipped,  an  instruction  that  if  defend- 
ant furnished  a  safe  means  of  unloading  the  horse  in  question,  and 
the  injury  did  not  occur  on  account  of  the  unsafe  condition  of  the 
same,  plaintiff  could  not  recover,  was  erroneous,  in  eliminating  the 
question  whether  defendant  was  negligent  in  furnishing  a  suitable 
place  for  unloading  and  in  the  use  of  the  appliances  at  hand. 

Trial — Instructions. — An  instruction  assuming  the  existence  of  a 
contract  in  dispute  was  properly  refused. 

Carriers — Unloading  Live  Stock — Liability  of  Carrier 4 — Under  a 
special  contract  making  it  the  duty  of  a  shipper  to  unload  a  horse,  if 
the  agent  of  the  carrier  is  present  and  assisting  in  unloading  the 
horse  in  an  unsafe  way,  and  the,  horse  is  injured,  the  carrier  is  liable. 

Trial— Instructions — Assuming  Disputed  Facts. — Where  a  special 
contract  was  denied,  an  instruction  that  the  shipper  ratified  the 
special  contract  limiting  its  liability  by  accepting  reduced  rates  of 
freight  was  properly  refused. 

Appeal  from  Common  Pleas  Circuit  Court  of  Abbeville 
County ;  J.  A.  McDonald,  Special  Judge. 

Action  by  T.  B.  Frasier  against  the  Charleston  &  Western 
Carolina  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

S,  /.  Simpson  and  Parker  &  Greene,  for  appellant. 
Wm.  N.  Graydon,  for  respondent. 

Jones,  J.  The  plaintiff  brought  this  action  for  damages  for 
loss  of  a  horse,  which  died  from  injuries  received  in  transporta- 
tion from  Augusta,  Ga.,  to  Mt.  Carmel,  S.  C,  and  for  the  penalty 
of  $50,  as  provided  by  statute,  for  failing  to  adjust  and  pay 
said  claim  within  ninety  days.  The  jury  rendered  a  verdict  for 
the  whole  amount  claimed,  including  the  penalty,  and  defendant 
now  seeks  to  reverse  the  judgment  thereon. 

1.  The  first  exception  alleges  error  in  refusing  to  strike  out  of 
the  deposition  of  plaintiff's  witness  James  S.  Carswell  so  much 
of  the  testimony  therein  as  sought  to  show  when  the  contract  of 
shipment  was  signed  by  him  and  why  the  same  was  signed.  It 
is  contended  that  plaintiff,  having  introduced  said  contract  in 
evidence  as  the  basis  of  his  action,  should  not  have  been  allowed 
to  vary  its  terms,  or  impeach  it,  or  relieve  himself  of  its  obliga- 
tion. This  exception  is  founded  on  a  misconception  of  the  cir- 
cumstances. The  plaintiff  did  not  make  said  contract  the  basis 
of  his  action.  The  defendant  by  its  answer  set  up  a  special 
contract  limiting  its  liability,  and  evidence  of  such  contract  was 
sought  to  be  brought  out  by  defendant  on  cross-examination. 
The  plaintiff  was  properly  allowed  to  offer  testimony  that  the 
said  alleged  contract  was  not  binding  on  plaintiff,  and  that  it 

tSee  generally,  extensive  note,  9   R.  R.   R.  6,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  6. 
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was  not  sigfned  by  the  shipper  until  10  days  after  the  shipment 
and  after  the  injury  to  the  horse,  and  with  the  understanding 
that  it  would  not  be  prejudicial  to  plaintiff's  claim  for  damages. 

2.  The  second  exception  assig^ns  error  in  allowing  the  plaintiff 
to  offer  in  evidence  the  Code  of  Georgia,  when  he  had  not 
pleaded  the  matters  therein  sought  to  be  proved.  The  general 
rule  is,  "where  a  party  seeks  either  to  recover  or  defend  under 
a  forei^  law,  such  law  must  be  pleaded  and  proved  like  any 
other  fact,  since  the  court  cannot  ex  officio  t^e  notice  of  the 
laws  of  a  foreign  state."  9  Ency.  PL  &  Pr.  542.  The  plaintiff  s 
cause  of  action  did  not  arise  in  Georgia,  nor  does  the  complaint 
seek  to  establish  a  right  founded  on  the  laws  of  Georgia.  He 
sues  in  tort  to  recover  damages  arising  from  a  breach  of  the 
carrier's  general  duty  under  the  law  to  safely  deliver  the  freight 
consigned  to  him,  a  breach  which  occurred  in  this  state.  The 
law  of  Georgia  not  being  essential  to  plaintiff's  cause  of  action, 
it  was  not  necessary  to  plead  the  same.  The  plaintiff  merely 
sought  to  avail  himself  of  the  law  of  Georgia  in  reply  to  de- 
fendant's answer  setting  up  a  special  contract  made  in  Georgia, 
in  which  case  it  was  clearly  admissible  for  plaintiff,  without 
having  pleaded  the  same,  to  prove  the  law  of  Georgia  in  order 
to  show  the  invalidity  of  the  legal  effect  of  the  special  contract 
alleged  by  defendant.  In  the  case  of  Rosemand  v.  Southern 
Ry.,  66  S.  C.  92,  44  S.  E.  574,  the  cause  of  action  arose  in 
Georgia,  and  it  was  necessary  to  allege  the  laws  of  Georgia  as 
one  of  the  facts  constituting  plaintiff's  cause  of  action.  In  the 
<:ase  of  Association  v.  Rice,  6i8  S.  C.  239,  47  S.  E.  63,  while  it 
was  not  necessary  for  the  plaintiff  to  anticipate  a  defense  by 
way  of  counterclaim  and  allege  in  his  complaint  the  law  of 
Virginia,  yet  inasmuch  as  the  Code  requires  a  reply  to  a  counter- 
claim, if  it  is  to  be  contested,  it  was  necessary  to  plead  in  reply 
to  the  counterclaim  the  law  of  Virginia  relied  on  to  defeat  said 
•counterclaim.  These  cases  cited  by  appellant  illustrate  the  gen- 
eral rule  stated,  but  do  not  apply  to  this  case,  which  is  governed 
by  the  rule  stated  in  Price  v.  Railroad,  38  S.  C.  210,  17  S.  E. 
732,  which  allowed  plaintiff  to  offer  evidence  to  invalidate  a 
release  set  up  in  the  answer  without  having  pleaded  in  reply, 
because  under  section  189  of  the  Code  of  Civil  Procedure  1902 
plaintiff  was  not  required  to  reply  to  such  defense,  since  the 
allegation  of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim, is  to  be  deemed  controverted  by  the  adverse  party. 

The  third  exception  charges  error  in  refusing  defendant's  mo- 
tion for  nonsuit  on  the  ground  that  the  evidence  showed  conclu- 
sively that  the  horse  injured  was  not  the  property  of  the  plaintiff 
at  the  time  of  the  injury.  There  is  no  ground  for  this  excep- 
tion. The  witness  Carswell,  who  shipped  the  horse  to  plaintiff, 
testified  that  he  sold  the  horse  to  plaintiff  for  $125,  and  plain- 
tiff testified  he  gave  that  sum  for  the  horse. 

The  fourth  exception  imputes  error  in  charging  the  jury  as 
follows:    "The  statute  law  of  Georgia  has  been  introduced  in 
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evidence,  which  provides  that  a  common  carrier  cannot  limit  its 
common-law  liability,  but  they  can  make  express  contracts  and 
be  bound  thereby.  I  charge  you  under  that  statute,  and  it  con- 
strues the  law  of  Georgia,  that,  when  a  bill  of  lading:  is  issued 
and  is  sigfned  only  by  the  common  carrier,  the  shipper  is  bound 
by  all  of  the  g^eneral  provisions  in  that  bill  of  ladingf,  whether 
sig^ned  by  the  shipper  or  not.  But  any  special  contract  limiting: 
its  liability,  there  must  be  a  sig^ning:  of  the  contract  by  the  ship- 
per, or  he  must  expressly  assent  to  the  terms  of  the  contract. 
The  mere  acceptance  of  a  bill  of  lading  by  the  shipper,  and  his 
acting  upon  it,  will  bind  him  so  far  as  a  general  contract  is 
concerned,  but  it  will  not  bind  him  as  to  limiting  the  liability  of 
the  common  carrier,  but  he  must  sign  it  at  the  time  of  shipping 
or  expressly  assent  thereto.  I  charge  you  that  is  the  law  of 
Georgia.  If  you  find  frbm  the  testimony  that  at  the  time  of 
this  shipment  this  bill  of  lading  was  delivered  to  Mr.  Carswell 
or  some  one  acting  as  his  agent,  and  he  shipped  it  under  the  bill 
of  lading,  he  is  bound  by  the  general  provisions  of  that  bill  of 
lading,  and  so  is  the  plaintiff  in  this  case."  The  specifications 
of  error  are:  (1)  That  plaintiff  could  not  avail  himself  of  the 
law  of  Georgia  without  having  pleaded  the  same;  (2)  that  the 
charge  was  upon  the  facts,  in  violation  of  article  5,  §  26,  of  the 
Constitution;  (3)  that  it  was  competent  to  show  a  ratification 
of  the  contract  after  shipment,  such  as  would  bind  the  plaintiff. 
The  first  specification  above  cannot  be  sustained  for  reasons 
given  in  considering  the  second  exception. 

3.  The  second  specification  cannot  be  sustained  because  the 
testimony  as  to  the  law  of  Georgia  was  documentary,  and  it 
was  the  duty  of  the  court  to  construe  it.  "While  it  is  true  that 
what  is  the  law  of  another  state  is  a  fact  to  be  proven  (Home 
z\  McRae,  53  S.  C.  51,  30  S.  E.  701),  yet  it  is  not  a  charge 
upon  the  facts  for  the  court  to  construe  the  language  of  docu- 
mentary evidence  such  as  the  statute  of  another  state."  State 
V.  Whittle,  59  S.  C.  304,  37  S.  E.  923. 

4.  There  was  no  evidence  of  any  act  on  the  part  of  the  plain- 
tiff or  his  alleged  agent  which  tended  to  show  a  ratification  of 
the  alleged  special  contract,  unless  such  ratification  could  be 
inferred  from  the  mere  acceptance  of  the  bill  of  lading  con- 
taining the  special  contract  signed  only  by  the  carrier.  The 
evidence  was  undisputed  that  the  shipper  did  not  sign  the  con- 
tract until  10  days  after  the  shipment,  when  the  shipper  and  the 
agent  of  defendant  knew  of  the  injury  to  the  horse,  and  after 
representation  by  defendant's  agent  that  such  signing  by  the 
shipper  would  not  hurt  plaintiff's  case.  "A  common  carrier 
cannot  limit  his  legal  liability  by  any  notice  given,  either  by 
publication  or  by  entry  on  receipts  given  or  tickets  sold.  He 
may  make  an  express  contract  and  will  then  be  governed  there- 
by." In  Order,  therefore,  to  make  a  valid  contract  in  Georgia 
so  as  to  bind  the  shipper  to  stipulations  limiting  the  carrier's 
common-law  liability  for  injury  not  the  result  of  the  carrier's 
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neg^lififence,  the  shipper  must  expressly  assent  to  such  stipula- 
tions. *'Mere  acceptance  of  the  bill  of  lading  does  not  establish 
the  shipper's  assent  to  stipulations  of  this  kind."  Central  Rail- 
road V.  Hasselkus  (Ga.)  17  S.  E.  838,  44  Am.  St.  Rep.  37. 
The  special  contract  sought  to  be  established  by  defendant  con- 
tained, among  other  things,  a  provision  limiting  liability  for 
damages  for  loss  or  injury  to  the  horse  to  $60.  Such  a  con- 
tract when  fairly  made  upon  consideration  is  binding  on  the 
shipper.  Johnstone  v.  Railway  Co.,  39  S.  C.  56,  17  S.  E.  512. 
The  circuit  court,  however,  charged  in  effect  that  the  existence 
and  validity  of  the  special  contract  set  up  in  this  case  must  be 
governed  by  the  law  of  Georgia,  where  it  was  made,  and  that 
the  shipper  would  not  be  bound  by  such  stipulation  in  the  bill 
of  lading  unless  he  expressly  assented  thereto.  We  think  the 
circuit  court  was  correct  in  this,  and  that  all  exceptions  by 
appellant  based  upon  a  contrary  view  must  be  overruled.  The 
general  rule  on  this  subject  is  that  clearly  stated  in  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  412,  23  L.  Ed.  245.  "Matters 
bearing  upon  the  execution,  the  interpretation,  or  validity  of 
a  contract  are  determined  by  the  law  of  the  place  where  the 
contract  is  made.  Matters  connected  with  its  performance  are 
regulated  by  the  law  prevailing  at  the  place  of  performance. 
Matters  respecting  the  remedy,  such  as  bringing  of  suits,  ad- 
missibility of  evidence,  statutes  of  limitations,  depend  upon  the 
law  of  the  place  where  the  suit  is  brought."  In  Levy  zk  Boas, 
2  Bailey,  219,  23  Am.  Dec.  134,  approved  in  Ayres  v,  Audubon, 
2  Hill,  604,  it  is  declared  that :  ** T he  lex  loci  contractus  is  to  be 
observed  in  deciding  on  the  nature,  validity,  and  construction 
of  the  contract;  but  the  form  of  the  action,  the  course  of  ju- 
dicial proceeding,  and  the  time  when  the  action  must  be  com- 
menced, must  be  directed  exclusively  to  the  laws  of  the  state 
in  which  the  action  is  brought."  This  general  rule  is  well 
settled  and  understood,  but  the  real  contention  in  this  case  is 
whether  the  requirement  by  the  Georgia  law  that  the  shipper 
shall  expressly  assent  to  the  special  contract,  touches  the  validit>' 
of  the  contract  or  only  the  remedy  upon  it  or  the  evidence  of 
It.  Upon  a  similar  contract  the  Supreme  Court  of  Massachu- 
setts, in  Hoadley  v.  Northern  Trans.  Co.,  115  Mass.  304,  15 
Am.  Rep  106,  held  that  the  question  was  one  of  evidence,  and 
was  to  be  determined  by  the  law  of  the  place  where  the  suit  is 
brought ;  while  in  Missouri,  in  the  case  of  Hartmann  v.  Louis- 
ville, etc.,  Ry.  Co.,  39  Mo.  App.  88,  it  was  held  that  the  question 
related  to  the  validity  of  the  contract,  and  was  governed  by  the 
law  of  the  place  of  contract.  We  think  this  latter  rule  is  the 
correct  one.  The  contract  was  alleged  to  have  been  made  in 
Georgia  concerning  a  shipment  from  that  state  into  South  Car- 
olina. It  was  therefore  not  to  be  fully  performed  in  South 
Carolina,  but  was  to  be  at  least  partly  performed  in  Georgia, 
where  made.  It  therefore  falls  within  the  general  rule  stated 
in  4  Elliott  on  Railroads,  §  1506:   "The  law  of  the  place  where 
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it  is  made  and  is  to  be  performed,  either  in  whole  or  in  part, 
gfovems  as  to  its  nature,  validity,  and  interpretation."  To  treat 
the  question  as  relating:  to  the  remedy,  or  the  evidence  of  the 
contract,  is  to  assume  Ihat  a  contract  has  been  made  to  be  evi- 
denced and  enforced,  whereas  the  real  question  is  whether  any 
such  contract  exists.  By  the  law  of  Georgfia,  there  is  no  con- 
tract limitinj^  common-law  liability,  unless  the  shipper  expressly 
assents  thereto. 

5.  The  seventh,  ninth,  and  thirteenth  exceptions  raise  the 
question  that  the  act  of  February  23,  1903  (24  St.  at  Large, 
p.  81),  providing  a  penalty  against  a  common  carrier  for  failing 
to  adjust  and  pay  within  a  specified  time  the  claim  of  a  shipper 
for  loss  or  damage  to  goods  while  in  the  possession  of  the 
carrier,  is  unconstitutional,  in  that  it  denies  to  common  car- 
riers the  equal  protection  of  the  laws.  This  question  has  been 
recently  discussed  in  the  case  of  Seegers  v.  Seaboard  Air  Line 
Ry.  (decision  filed  November  13,  1905)  52  S.  E.  797,  and  the 
constitutionality  of  the  act  was  sustained,  and  we  are  satisfied 
that  such  conclusion  is  correct. 

6.  The  appellant's  fourteenth  exception  alleges  error  in  re- 
fusing to  instruct  the  jury  as  follows :  "That  under  the  contract 
offered  in  evidence  in  the  case,  it  is  provided  that  the  owner  or 
shipper,  shall  unload  the  horse  shipped,  and  if  in  so  doing, 
through  any  act  or  omission  on  his  part  solely  the  horse  was 
injured,  the  plaintiff  cannot  recover."  This  request  is  faulty  in 
assuming  the  existence  of  a  special  contract,  a  matter  in  contro- 
versy. Furthermore,  the  provision  in  the  alleged  contract  was 
"that  the  owner  and  shipper  is  to  load,  transfer,  and  unload 
said  stock,  with  the  assistance  of  the  company's  agent  or  agents, 
at  his  own  risk."  It  is  a  primar>'  duty  of  the  carrier  to  load  and 
unload  freight,  and  it  cannot  transfer  to  the  shipper  or  owner 
the  consequences  of  its  own  negligence  in  these  particulars. 
Crawford  v.  Railway  Co.,  56  S.  C.  149,  34  S.  E.  80.  The  com- 
plaint was  based  upon  the  charge  that  plaintiff's  horse  was 
injured  through  the  negligence  of  the  defendant  in  failing  to 
provide  a  safe  and  suitable  place  at  which  to  unload  said  horse, 
and  in  failing  to  provide  a  safe  and  suitable  passageway  or 
gangplank  on  which  to  unload  said  horse,  and  in  carelessly 
leading  said  horse  over  a  slick  piece  of  iron.  The  evidence 
tended  to  show  that  the  horse  slipped  and  fell  and  was  injured 
while  being  led  from  the  car  by  plaintiff  and  defendant's  agent 
over  a  slick  piece  of  sheet  iron  used  to  connect  the  car  with  the 
platform.  It  may  be  true  that,  if  the  injury  to  the  horse  was 
caused  solely  by  the  negligence  of  the  plaintiff  while  unloading, 
there  should  not  be  a  recover}^;  but  the  request  to  charge  was 
not  so  framed  as  to  submit  such  question. 

7.  The  fifteenth  exception  charges  error  in  refusing  to  in- 
struct the  jury  in  these  words :  "If  the  jury  find  that  the  defend- 
ant furnished  a  safe  and  suitable  means  of  unloading  the  horse 
in  question,  and  that  the  injury  did  not  occur  on  account  of  the 
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unsafe  condition  of  the  same,  the  plaintiff  cannot  recover."  This 
request  was  incorrect  in  eliminating  the  question  whether  the 
defendant  was  negligent  in  furnishing  a  safe  and  suitable  place 
for  unloading  and  in  the  use  of  the  appliances  at  hand.  The 
court  charged  in  lieu  of  such  request:  "If  they  furnished  safe 
and  suitable  means  to  unload  the  horse,  and  an  injury  did  occur, 
and  did  not  occur  from  unsafe  and  unsuitable  appliances,  or 
from  the  negligence  of  the  defendant,  the  plaintiff  cannot  re- 
cover." This  modification  of  defendant's  erroneous  request  to 
charge  is  not  to  be  construed  as  leaving  it  open  to  the  jury  to 
consider  acts  of  n^ligence  on  the  part  of  the  defendant  not 
alleged  in  the  complaint,  but  is  to  be  construed  with  reference 
to  the  negligence  alleged  in  the  complaint. 

8.  The  sixteenth  exception  assigns  error  in  declining  to  charge 
the  jury  as  follows :  "If  the  defendant  had  suitable  facilities  for 
unloading  stock,  and  the  plaintiff  failed  to  use  the  same,  he 
cannot  complain  of  the  company  on  that  account,  but  is  himself 
responsible  for  any  damage  caused  by  a  failure  to  use  the  same." 
The  request  was  properly  refused,  as  it  is  the  dut>'  of  the 
carrier  not  only  to  furnish  suitable  facilities  for  unloading  stock, 
but  to  use  such  facilities  with  due  care.  The  request  to  charge 
was  doubtless  framed  under  appellant's  view  that  plaintiff  had 
made  a  valid  contract  exempting  defendant  from  all  duty  with 
respect  to  unloading,  except  to  place  at  the  shipper's  disposal 
appliances  which,  if  used  by  him,  would  have  resulted  in  a 
safe  unloading.  There  was  some  testimony  that  there  were  some 
timber  or  skids  at  hand,  which,  if  they  had  been  placed  as 
guards  on  the  sides  of  the  piece  of  sheet  iron  used  as  a  gang- 
way, would  have  prevented  the  horse  from  slipping  and  failing 
between  the  car  and  the  platform,  as  happened;  but,  if  the  use 
of  the  slick  sheet  iron  for  that  purpose  without  such  guards 
was  negligent,  it  was  the  negligence  of  the  defendant,  present 
and  with  the  assistance  of  the  plaintiff  attempting  to  perform 
its  duty  as  a  carrier. 

9.  The  seventeenth  exception  raises  the  question  that,  if  Cars- 
well,  the  shipper  of  the  horse  for  plaintiff,  signed  the  alleged 
special  contract  10  days  after  the  shipment  and  injury  to  the 
horse,  that  would  bind  plaintiff  as  a  ratification  of  the  contract. 
We  have  already  alluded  to  the  testimony  as  to  the  circum- 
stances under  which  Carswell  signed  the  contract,  viz.,  that  it 
was  after  the  injury  and  upon  representation  by  defendant's 
agent  that  plaintiff's  case  would  not  be  prejudiced  thereby.  It 
would  have  been  error  to  have  instructed  the  jury  in  accordance 
with  appellant's  contention. 

10.  The  eighteenth  exception  is  as  follows:  "Because  his 
honor  erred  in  refusing  the  defendant's  eleventh  request  to 
charge,  as  follows:  'If  plaintiff,  after  receiving  knowledge  that 
the  horse  was  shipped  under  a  special  contract  limiting  the 
liability  to  $60,  and  with  knowledge  that  such  horse  was  so 
shipped,  accepted  the  reduced  rate  of  freight  and  thereby  ob- 
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tained  for  himself  an  advantag^e,  he  cannot  repudiate  the  con- 
tract without  paying  or  offering  to  pay  the  full  rate  of  freight. 
In  other  words,  he  cannot  accept  the  advantages  under  said 
special  contract,  with  a  knowledge  of  its  terms,  and  repudiate 
the  liabilities  of  such  contract/  It  is  submitted  that,  if  the 
plaintiff  with  such  knowledge  accepted  the  reduced  rate  of 
freight,  he  thereby  ratified  the  contract  of  shipment  upon  which 
it  was  based,  and  it  would  be  unjust,  unreasonable,  and  illegal 
to  allow  him  to  recover  more  than  the  amount  specified  in  said 
contract."  The  request  was  properly  refused,  as  it  assumed 
the  vital  question  in  issue  as  to  whether  there  was  any  such 
special   contract 

Such  exceptions  as  may  not  have  been  specifically  mentioned 
herein  have  been  duly  considered,  and  are  controlled  by  the 
principles  herein  announced. 

All  exceptions  are  overruled,  and  the  judgment  of  the  circuit 
court  is  affirmed. 


LouisviLLK  &  N.  R.  Co.  v,  Smitha. 

(Supreme  Court  of  Alabama,  Nov.  15,  1905.     Rehearing  Denied  Jan. 

9,  1906.) 

[40   So.   Rep.   117.] 

Carriers — Injuries  to  Live  Stock — Negligence — Burden  of  Proof.* — 
Where  plaintiff  has  shown  injury  to  live  stock  while  in  the  custody 
of  a  carrier,  the  burden  is  on  the  carrier  to  show  that  it  did  not  re- 
sult from  any  negligence  on  the  part  of  its  servants  or  agents,  or  that 
it  was  within  one  of  the  specified  exceptions  to  the  contract  of 
affreightment. 

Same — Care  Required.t — A  carrier  assumes  the  same  responsibility 
for  the  safe  carriage  and  delivery  of  animals  as  in  the  carriage  of 
other  property,  except  injuries  resulting  from  the  nature,  habits, 
propensities,  viciousness,  or  other  inherent  qualities  of  the  animals. 

Same — Limited  Liability — Negligence4 — Where  a  carrier  of  live 
stock  is  entitled  to  limit  its  common-law  liability  by  a  contract  of 
aft'reightment,  it  cannot  exempt  itself  by  contract  from  the  negligence 
of  its  servants. 

Same — Delay — Burden  of  Proof. — On  proof  that  animals  delivered 
to  the  carrier  for  transportation  in  good  condition  were  not  delivered 
safely  and  within  a  reasonable  time,  the  burden  is  on  the  carrier  to 
excuse  itself  from  negligence. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  burden 
of  proving  whether  or  not  a  stipulation  purporting  to  limit  the 
c^.rrier's  liability  applies,  or  does  not  apply,  in  a  particular  instance, 
see  foot-note  appended  to  Chicago  Great  Western  Ry.  Co.  v.  Dunlap 
(Kan.),  17  R.  R.  R.  655,  40  Am,  &  Eng.  R.  Cas.,  N.  S.,  655;  foot- 
notes appended  to  Southern  Ry.  Co.  v.  Levy  (Ala.),  17  R.  R.  R. 
50,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  50. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Levy  (Ala.),  17 
R.  R.  R.  50,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  50. 

JFor  the  authorities  in  this  series  on  the  power  of  a  common  car- 
rier to  limit  its  liability,  see  foot-notes  appended  to  Peerless  Mfg. 
Co.  V.  New  York,  etc.,  R.  R.  (N.  H.),  17  R.  R.  R.  13,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  13. 
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Same — Shipper's  Duty  to  Accompany  Stock.§ — Where  a  contract 
for  the  shipment  of  live  stock  required  the  shipper  or  his  af^ent  to 
ride  on  the  freight  train  on  which  the  animals  were  beings  trans- 
ported, the  shipper's  failure  so  to  do  was  no  defense  to  the  carrier's 
liability  for  injuries  to  the  stock,  unless  such  failure  contributed 
thereto. 

Same — ^Duty  to  Feed  and  Water. — Where  a  carrier  was  aware 
that  no  one  representing  the  shipper  was  traveling  with  certain  stock 
as  required  by  the  shipping  contract,  it  was  the  carrier's  duty  to 
feed,  water,  and  exercise  necessary  care  for  them. 

Same — ^Actions — Inatructions. — In  an  action  against  a  carrier  for 
injuries  to  live  stock,  an  instruction  that  the  carrier  owed  no  duty 
to  guard  the  animals  against  fever  was  properly  refused,  as  exempt- 
ing the  carrier  from  liability,  though  the  fever  resulted  from  its 
negligence. 

Same — Unreasonable  Delay — Instructions. — Where,  in  an  action  for 
injuries  to  stock,  whether  a  delay  in  transportation  was  reasonable 
was  a  question  of  mixed  law  and  fact  for  the  jury,  it  was  proper  for 
the  court  to  refuse  to  charge  that  the  animals  were  not  confined  in 
the  cars  an  unreasonable  time. 

Same — Rough  Handling. — Where  there  was  evidence  justifying  a 
finding  of  unreasonable  delay  in  transportation  of  stock,  an  instruc- 
tion that,  if  the  stock  were  brought  over  defendant's  line  without  any 
unnecessary  jar  or  rough  handling,  defendant  was  not  liable  for  in- 
juries they  received,  was  properly  refused. 

Same — Delay. — Where  a  car  of  stock  was  in  transit  more  than  a 
day  longer  than  it  should  have  been  if  running  on  schedule  time,  a 
request  to  charge  that  defendant  was  not  bound  to  transport  the 
stock  on  its  fast  train  was  properly  refused  as  misleading. 

Same. — Where,  in  an  action  against  a  carrier  for  injuries  to  certain 
stock,  delay  in  delivery  might  have  been  the  cause  of  damage  to  them, 
which  delay  was  the  result  of  defendant's  negligence,  a  request  to 
charge  that  plaintiff  could  not  recover  for  delay  in  delivery  was 
properly  refused. 

Appeal  from  City  Court  of  Montg^omery ;  A.  D.  Sayre,  Judgfe. 

"Not  officially  reported.*' 

< 

Action  by  T.  G.  Smitha  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  was  an  action  by  appellee  against  appellant  railroad  com- 
pany, to  recover  damages  for  injury  to  stock  alleged  to  have 
been  delivered  to  defendant  railroad  company  by  appellee  in  good 
condition  at  East  St.  Louis,  111.,  to  be  transported  to  Mont- 
gomery. The  car  is  alleged  to  have  contained  9  horses  and  19 
mules.  There  were  10  counts  in  the  complaint,  setting  forth  the 
injury  to  the  different  animals  specifically,  and  alleging  variously 
negligence  on  account  of  delay,  negligence  on  account  of  want 
of  proper  care  and  feeding,  imperfections  in  the  car,  etc.  There 
were  numerous  demurrers,  pleas,  and  replications,  which  are  not 
necessary  to  be  set  out. 

A  number  of  charges  were  requested  by  and  refused  to  the 
defendant : 

Charge  1  was  the  general  charge  to  find  for  the  defendant 

§See  generally,  extensive  notes,  11  R.  R.  R.  419,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  419;  9  R.  R.  R.  6,  32  Am.  &  Eng.  R.  Gas.,  N.  S..  6. 
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Charge  B:  "The  court  charges  the  jury  that  defendant  was 
under  no  duty  to  guard  the  animals  against  fever." 

Charge  C:  "The  court  charges  the  jury  that  the  animals  were 
not  confined  in  said  cars  any  unreasonable  time." 

Charge  E:  "The  court  charges  the  jury  that  there  is  no  evi- 
dence in  this  case  that  the  animals  were  confined  any  unreason- 
able time." 

Charge  F:  "The  court  charges  the  jury  that,  if  they  believe 
from  the  evidence  that  the  animals  were  brought  over  the  line 
of  defendant  without  any  unnecessary  jar  or  rough  handling, 
then  the  defendant  is  not  liable  for  the  injuries  they  may  have 
received." 

Charge  G:  "The  court  charges  the  jury  that  defendant  was 
under  no  duty  to  transport  the  stock  testified  about  on  its  fast 
train." 

Charge  H :  "The  court  charges  the  jury  that  the  plaintiff  can- 
not recover  for  the  alleged  delay  and  delivery  of  the  stock  in 
Montgomery." 

Charge  I:  "The  court  charges  the  jury  that  under  the  terms 
of  the  contract  sued  on  it  was  the  duty  of  the  plaintiff  to  see  to 
the  feeding  and  care  of  the  stock  while  on  the  trip,  and  that  he 
cannot  recover  for  any  damages  that  occurred  to  the  stock  for 
lack  of  feeding  and  attention." 

Charge  K:  "The  court  charges  the  jury  that  the  plaintiff  can- 
not recover  on  account  of  any  fever  which  naturally  resulted 
from  the  travel  testified  about  in  this  case." 

Charge  2:  "The  court  charges  the  jury  that,  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  the  injury  to  the  animals 
was  caused  by  fatigue  and  not  by  improper  handling  of  said 
animals,  then  they  must  find  for  the  defendant." 

Charge  3:  "The  court  charges  the  jury  that,  if  they  believe 
from  the  evidence  that  the  plaintiff's  stock  were  injured  or  died 
as  the  result  of  fever,  then  the  defendant  is  not  responsible  for 
the  injuries  so  caused." 

Charge  5:  "The  court  charges  the  jury  that,  if  the  evidence 
of  the  plaintiff  leaves  them  in  doubt  as  to  what  caused  the  in- 
jur>',  then  they  must  find  for  the  defendant." 

Charge  6:  "The  court  charges  the  jury  that  no  sufficient  cause 
has  been  shown  why  plaintiff  did  not  accompany  the  stock." 

Charge  7 :  "The  court  charges  the  jury  that  the  defendant  is 
not  liable  for  any  injury  to  the  animals  caused  by  their  vicious- 
ness  or  fighting." 

Charge  8:  "The  court  charges  the  jury  that,  if  it  is  believed 
fiom  the  evidence  that  the  car  received  no  unusual  or  rough 
handling  en  route  from  East  St.  Louis  to  Montgomery,  then  the 
defendant  is  not  liable." 

In  his  oral  charge,  the  court  says :  "One  of  the  terms  of  that 
contract  was  that  the  plaintiff  was  to  go  along  on  the  same  train 
with  the  animals.  This  contract  has  a  clause  of  this  sort  in  it, 
and  therefore  the  defendant's  plea  was  perfectly  good,  unless 
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something;  has  been  done  by  the  defendant  to  waive  it.  It  was 
negligfence  on  the  part  of  plaintiff.  There  was  some  proof  that 
although  the  defendant  required  of  the  plaintiff,  for  the  benefit 
of  Retting:  this  reduced  rate,  that  the  plaintiff  should  engag^e  to 
go  along,  yet,  notwithstanding  this,  the  defendant  through  its 
agent  treated  the  clause  as  if  it  were  not  to  be  executed,  fur- 
nished plaintiff  with  a  pass  on  another  train,  which  renders  it 
impossible  that  he  should  travel  on  the  train  with  the  animals, 
told  him  the  time  the  train  would  come  along,  and,  in  addition 
to  this,  when  the  time  came  for  this  car  to  go,  with  knowledge 
of  that  fact  that  plaintiff  was  not  on  the  train,  pulled  off  without 
him.  If  that  be  true,  then  the  defendant  waived  the  stipulation 
of  the  contract  which  required  that  the  plaintiff  should  go  along 
with  the  animals.  Did  the  defendant  waive  that  stipulation?  If 
so,  then  the  defendant  has  lost  no  right  by  reason  of  the  fact 
that  plaintiff  did  not  go  along.  What  is  the  truth  of  that?" 
To  this  part  of  the  oral  charge,  the  defendant  excepted. 

The  shipping  contract  was  introduced  in  evidence,  and  the 
clause  referred  to  therein  is  clause  8,  and  is  as  follows:  ''The 
shipper  or  his  agent  or  agents  in  charge  of  said  animals  shall 
ride  on  the  freight  train  upon  which  the  said  animals  are  trans- 
ported." 

Charles  P.  Jones  and  /.  B.  Jones,  for  appellant. 
Hill,  Hill  &  Whiting,  for  appellee. 

Haralson,  J.  1.  In  cases  of  this  character  it  may  be  stated, 
that  when  the  plaintiff  has  shown  injury  to  his  stock  while  in 
the  custody  of  the  carrier,  the  onus  is  on  the  carrier  to  show  that 
it  did  not  result  from  any  negligence  on  the  part  of  its  servants 
or  agents,  or  that  it  was  within  one  of  the  specified  exceptions 
to  the  contract  of  affreightment.  The  carrier  assumes  the  same 
responsibility  for  the  safe  carriage  and  delivery  of  the  animals, 
as  in  the  carriage  of  other  kinds  of  property,  except  from  in- 
juries resulting  from  the  nature,  habits,  propensities,  vicious- 
ness  or  other  inherent  qualities  of  jthe  animals.  He  may, 
however,  contract  for  just  and  reasonable  exceptions  from  the 
usual  risks  pertaining  to  the  transportation  of  such  freight. 
W.  R.  Co.  v.  Harwell,  91  Ala.  340,  8  South.  649. 

When  a  contract  of  affreightment,  such  as  was  entered  into 
in  this  case  is  shown,  the  carrier  is  relieved  of  its  common-law 
liability,  and  is  not  responsible  for  loss  except  such  as  arises  from 
its  own  or  its  servants'  negligence.  This  it  cannot  exempt  itself 
from  by  contract.  Harwell's  Case,  supra;  L.  &  N.  R.  Co.  v. 
Grant,  99  Ala.  325,  13  South.  599. 

The  burden  was  on  the  plaintiff  to  show  that  the  animals  were 
in  good  condition  when  received.  When  this  was  shown  by  him, 
and  that  the  stock  was  not  delivered  safely  and  within  reason- 
able time,  the  burden  was  on  defendant  to  excuse  itself  from 
negligence  for  such  failure.  Richmond  &  D.  R,  Co.  v,  Trouns- 
dale,  99  Ala.  389,  13  South.  23,  42  Am.  St.  Rep.  69;  Harwell's 
Case,  supra. 
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2.  Following^  the  assignments  of  error  in  order,  as  insisted  on, 
it  must  be  held,  that  the  court  did  not  err  in  refusing  to  give 
the  general  charge  for  defendant.  This  insistence  proceeds  on 
the  theory,  that  plaintiff  made  a  contract  with  defendant,  that 
he  was  to  go  on  the  same  train  with  the  stock  and  accompany 
them  to  their  destination.  Under  the  contract,  it  may  have 
been  the  duty  of  plaintiff  to  accompany  the  stock  en  route  to 
Montgomery.  It  was  his  privilege  to  do  so,  but  the  evidence 
shows  that  defendant  knew  he  would  not  return  on  the  freight 
train.  In  fact,  it  furnished  him  a  ticket  to  return  home  on  a 
passenger  train.  Unless  his  failure  to  accompany  the  stock  con- 
tributed to  their  injury,  of  which  there  is  no  evidence,  such 
failure  cannot  be  considered  as  a  defense.  To  allow  it  to  be  so 
considered,  would  be  to  allow  defendant  to  contract  against  its 
own  negligence.    W.  R.  Co.  v.  Harwell,  supra. 

The  fact  that  the  owner  by  agreement  accompanies  stock  in 
their  transportation,  does  not  relieve  the  carrier  from  the  duty 
to  feed  and  water  and  otherwise  care  for  them  when  necessary. 
If  the  carrier  is  aware  that  no  one  accompanies  them,  his  duty 
to  give  them  proper  attention  is  the  same  as  if  no  contract  hail 
been  entered  into.    6  Cyc.  438. 

3.  If  defendant  was  under  no  special  duty  to  guard  the  stock 
against  fever,  yet  charge  B,  as  requested,  would  exempt  from 
liability  even  if  the  fever  resulted  from  the  negligence  of  the 
defendant,  in  the  alleged  unreasonable  delay  in  the  transporta- 
tion of  the  stock,  and  from  failure  to  feed  and  water  them 
properly.  Under  the  charge,  if  defendant  was  greatly  negligent 
in  these  respects,  and  fever  resulted  and  the  stock  was  greatly 
damaged  in  consequence,  defendant  would  not  be  liable  therefor. 

4.  Charges  C  and  E  were  well  refused.  What  was  an  unrea- 
sonable delay  in  the  transportation  of  the  animals,  was,  under 
the  evidence,  a  mixed  question  of  law  and  fact  for  the  jury. 
Cotton  V,  Cotton,  75  Ala.  345;  A.  O.  Ex.  Co.  v.  Ryan,  104 
Ala.  274,  IS  South.  807. 

5.  The  charge  marked  F  was  an  incorrect  instruction.  All 
there  hypothesised  might  have  been  true,  and  yet,  defendant 
may  have  been  guilty  of  negligence  from  which  the  injury 
complained  of  arose. 

6.  The  defendant,  as  acknowledged  by  its  counsel,  was  under 
duty  to  transport  the  stock  with  reasonable  dispatch  and  prompt- 
ness, and,  if  in  the  exercise  of  reasonable  care,  it  was  best  to 
transport  them  on  its  fast  train,  then  that  should  have  been 
done.  Section  4386,  Rev.  St.  U.  S.,  forbids  under  penalty,  any 
railroad  to  convey  animals  from  one  state  to  another,  and  confine 
them  in  cars,  for  a  longer  period  than  28  consecutive  hours, 
without  unloading  the  same  for  rest,  water  and  feeding,  for  a 
period  of  five  consecutive  hours,  unless  prevented  from  so  un- 
loading by  storm  or  other  accidental  causes. 

The  evidence  shows,  that  the  car  in  which  this  stock  was  con- 
fined, left  East  St.  Louis  at  8 :40  p.  m.,  February  26,  and  arrived 
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at  Howell  at  5:15  a.  m.,  February  27th,  and  was  sent  to  the 
stock  yards  at  that  place,  about  one  hour  after  its  arrival,  to 
be  unloaded  on  account  of  stock  in  car  being:  down.  There  was 
no  evidence  that  the  animals  were  fed  and  watered  at  HowelL 
This  car  arrived  in  Nashville  at  1  p.  m.,  on  Februar>'  28th,  and 
departed  March  1st  at  10:50  a.  m.  It  arrived  at  Decatur  Alarch 
1st ;  that  it  took  sixteen  and  one-half  hours  to  run  from  I>ecatur 
to  Mont}?omery,  delayed  on  account  of  an  en^ne  ahead  which 
had  gfiven  way,  and  had  to  be  pushed.  It  further  showed  that, 
meantime,  the  stock  were  fig^htinfaf  and  kicking:  a  g^ood  deal 
worse  than  the  conductor  ever  saw. 

The  evidence  further  shows,  that  the  schedule  of  the  live-stock 
or  fast  freigfht  trains  from  East  St.  Louis  to  Montg:omer>-  is  39 
hours,  which  includes  a  5  hours  stop.  It  thus  appears,  that  the 
car  was  out  more  than  a  day  lonj^er  than  it  ougfht  to  have  been, 
running  on  schedule  time.  Charg^e  G  was  misleading:  and  not 
improperly  refused.  If  necessary,  in  the  absence  of  due  care, 
to  transport  the  stock  by  the  fast  train,  the  defendant  should  have 
done  so,  and  under  all  the  evidence,  it  was  open  to  the  jur>-  to 
find  that  the  defendant  was  g^uilty  of  neg^ligence  in  its  trans- 
portation. 

7.  Delay  in  delivering:  the  stock  may  have  been  the  cause  of 
the  damagfe  complained  of,  and  this  delay  caused  by  the  n^li- 
gfence  of  defendant,  both,  questions  of  fact  for  the  jurj-  under 
the  evidence,  which  char}?e  H  sougfht  to  withdraw  from  them. 

8.  If  it  was  the  duty  of  the  plaintiff  to  see  to  the  feeding:  and 
care  of  the  stock  while  on  the  trip,  a  proposition  we  must  not 
be  understood  as  conceding:,  yet,  that  did  not  relieve  the  carrier 
from  the  duty  to  feed  and  water  and  otherwise  care  for  the 
animals.  Harwell's  Case,  supra;  6  Cyc.  438b.  Charg:e  I  was 
an  improper  one  unless  such  failure  on  the  part  of  the  plaintiff 
proximately  contributed  to  the  injury  the  animals  received. 

9.  From  what  has  been  said,  it  will  also  appear  that  there  was 
no  error  in  refusing:  charg:es  K,  2,  3,  5  and  6. 

10.  Charg:e  7  was  properly  refused.  Carriers  are  only  relieved 
from  liability  where  the  injury  to  stock  is  the  result  of  the  in- 
herent viciousness  of  the  animals,  not  caused  or  agg:ravated  by 
any  neg:lig:ence  of  the  carrier.  Trounsdale's  Case,  99  Ala.  389, 
13  South.  23,  42  Am.  St.  Rep.  69;  Johnson's  Case,  75  Ala.  596, 
51  Am.  Rep.  489. 

Let  the  judg:ment  below  be  affirmed. 

DowDELL,  Andersox,  and  Denson,  JJ.,  concur. 
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(Supreme   Court  of   Michigan,    Dec.   30,    1905.) 
[106  N.  W.  Rep.  72.] 
Carriers — Passengers — Transportation  —  Train  Schedules  —  Failure 


to  Maintain — Penalties.* — 1  Comp.  Laws,  §  6235,  requires  every  rail- 
road corporation  to  furnish  sufficient  accommodation  for  the  trans- 
portation of  passengers,  etc.,  and  declares  that  on  refusal  to  transport 
any  passenger  without  legal  excuse  it  shall  pay  for  such  default 
damages  or  a  penalty  at  the  party's  election.  Held,  that  a  carrier 
was  not  liable  to  a  passenger  under  such  section  for  failure  to  trans- 
port her  by  a  particular  train,  which  had  been  discontinued  and 
proper  notice  given,  provided  the  mistake  in  selling  her  a  ticket  for 
use  on  such  train,  was  an  error  of  the  local  ticket  agent. 

Same — Instructions — Modified. — In  a  suit  by  a  passenger  to  re- 
cover a  statutory  penalty  against  a  carrier  for  fajlure  to  transport 
her  by  a  particular  train  for  which  def'^ndant  had  sold  her  a  ticket, 
defendant  requested  an  instruction  tbut,  if  defendant  had  given  its 
agent  at  Y.  notice  of  the  change  of  poster  discontinuing  the  train 
on  or  before  June  14,  1903,  plaintiff  was  not  entitled  to  recover.  The 
court  modified  the  instruction  by  inserting  the  words  "a  reasonable 
time"  before  the  word  "on,"  and  substituting  "June  24th,"  which  was 
the  date  on  which  the  ticket  was  sold,  for  "June  14th,"  Held,  that 
the  instruction  as  modified  was  erroneous,  as  authorizing  the  jury  to 
determine  whether  the  countermand  of  the  time-table  was  reason- 
able. 

Sanie.t — Where  a  working  time-table  issued  by  a  carrier  was  not 
intended  for  the  information  of  the  public  nor  as  an  advertisement, 
but  was  only  for  the  information  of  employees,  the  company  re- 
serving the  right  to  vary  it  at  pleasure,  it  was  error  for  the  court,  in 
an  action  for  failure  to  transport  a  passenger  on  an  advertised  train, 
which  had  been  discontinued,  to  refuse  to  charge  that  such  working 
time-card  was  not  for  the  information  of  the  public,  and  that  any 
information  which  plaintiff  may  have  obtained  therefrom,  either  di- 
rectly or  by  statements  made  from  it  by  defendant's  agent,  were  not 
binding  on  defendant,  and  could  not  be  considered  in  determining  its 
liability. 

Error  to  Circuit  Court,  Berrien  County;  Orville  W.  Coolidgfe, 
Judge. 

Action  by  Florence  Geer  against  the  Michigan  Central  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  brings 
error.     Reversed. 

Argued  before  Moore,  C.  J.,  and  McAlvay,  Montgomery, 
OsTRANDER,  and  Hooker,  JJ. 

G.  M,  Valentine  and  Humphrey  S,  Gray,  for  appellant. 
John  J.  Sterling  and  Cady  &  Andrews,  for  appellee. 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
the  carrier  for  the  negligence  or  mistakes  of  its  ticket  agents,  see 
foot-notes  appended  to  Texas  &  P.  R^.  Co.  v.  Payne  (Tex.),  17  R. 
R.  R.  89,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  89;  Jevons  v.  Union  Pac.  R. 
Co.  (Kan.),  15  R.  R.  R.  679,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  679;  foot- 
notes appended  to  Coleman  v.  Southern  Ry.  Co.  (N.  Car.),  16  R.  R. 
R.  32,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  32. 

tFor  the  authorities  in  this  series  on  the  subject  of  passenger 
schedules  and  time  tables,  see  foot-notes  appended  to  Coleman  v. 
Southern  Ry.  Co.  (N.  Car.),  16  R.  R.  R,  32,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  32. 


782        Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Geer  v.  Michiflran  Cent  R.  Co 

Montgomery,  J.  This  is  a  companion  case  to  that  of  Van 
Camp  V.  Michigan  Central  Railroad  Company,  100  X.  W.  //I. 
The  statement  of  facts  in  that  case  so  far  as  it  relates  to  the 
case  made  by  the  plaintiff  will  answer  for  a  statement  here. 
On  the  trial  of  the  present  case,  however,  the  defendant  intro- 
duced the  testimony  of  its  division  superintendent  and.  of  its 
agent  at  Ypsilanti,  his  assistant,  tending  to  show  that  the  pub- 
lished time-card,  which  was  intended  to  take  effect  on  the  14th 
of  June,  and  which  showed  a  train  from  Kalamazoo  to  South 
Haven  at  4:45  was  canceled  by  telegram  from  the  division 
superintendent  to  the  agent  at  Ypsilanti,  and  a  new  time-card 
issued,  and  that  the  only  printed  matter  before  the  agent  who 
sold  the  ticket  to  plaintiff  which  showed  such  a  train  as  the  one 
in  question  was  the  working  time-card  intended  for  the  em- 
ployees alone.    The  plaintiff  recovered,  and  the  defendant  brings 

error. 

The  law  of  this  case  was  settled  in  Van  Camp's  Case,  supra. 
From  a  perusal  of  that  case  it  will  be  seen  that,  if  the  mistake 
in  selling  this  ticket  for  use  on  a  train  which  had  been  discon- 
tinued and  proper  notice  of  its  discontinuance  given  was  the 
error  of  the  local  agent  who  sold  the  ticket,  no  recovery  can 
bo  had  under  this  statute.  The  defendant  claimed  on  the  trial 
that  the  testimony  of  defendant's  witnesses  conclusively  estab- 
lished such  a  state  of  facts.  With  some  hesitation  we  have 
reached  the  conclusion  that,  while  the  testimony  is  quite  per- 
suasive, it  is  not  so  conclusive  as  to  justify  the  withdrawal  of 
that  question  wholly  from  the  jury.  The  telegram  to  the  local 
agent  was  not  produced,  and  there  was  some  discrepancy  in  the 
statements  of  the  witnesses.  If  the  question  were  before  us  on 
review  of  a  decision  of  a  motion  for  a  new  trial,  other  consid- 
erations might  be  open. 

The  defendant  asked  two  instructions,  as  follows : 

"If  defendant  company  by  its  proper  department  and  proper 
officers  gave  its  agent  at  Ypsilanti  notice  of  the  change  of  poster 
on  or  before  June  14,  1903,  then  the  plaintiff  cannot  recover." 

"The  working  time-card,  so  called,  was  not  for  the  informa- 
tion of  the  public,  and  any  information  which  plaintiff  may  have 
obtained  from  it,  either  directlv  or  by  statements  made  from  it 
by  defendant's  agent,  does  not  bind  the  defendant  in  this  action, 
and  such  information  or  statements  cannot  be  considered  by  you 
ill  determining  your  verdict." 

The  first  of  these  instructions  was  modified  by  inserting  the 
words  "a  reasonable  time"  before  the  word  "on,"  and  substitut- 
ing "June  24th"  for  "June  14th" ;  thus  leaving  the  jur>'  to  pass 
upon  the  question  of  what  countermand  of  a  time-table  would  be 
reasonable.  This  was  error.  If  the  countermand  was  given  be- 
fore the  14th,  the  day  on  which  the  schedule  was  originally 
designed  to  take  effect,  the  company  was  not  liable  to  a  penalty 
for  a  failure  to  run  its  train  according  to  an  absolute  schedule 
10  days  later ;  nor  was  it  open  to  the  jury  to  find  such  counter- 
mand unreasonable. 
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Perhaps  the  most  damaging  error,  and  the  one  which  may 
account  for  the  verdict,  was  the  failure  to  give  the  second  re- 
quest above  quoted.  When  taken  in  connection  with  certain 
remarks  of  the  trial  jduge  during  the  trial,  the  refusal  of  this 
request  would  leave  the  jury  to  understand  that,  if  the  agent 
was  misled  into  selling  the  ticket  to  plaintiff  through  having  re- 
ferred to  the  working  time-table,  the  defendant  was  liable  to  this 
penalty.  The  evidence  all  shows  that  this  working  time-table 
was  designed  for  the  use  of  employees  alone,  and  not  intended 
for  use  in  furnishing  information  to  the  public.  It  was  the  duty 
of  the  agent  to  keep  posted  the  latest  public  time-table  in  the 
waiting  room  and  in  his  office,  and  from  these  tables  the  infor- 
mation to  be  furnished  the  public  was  to  be  derived.  On  the 
face  of  this  working  time-table  was  printed  these  words :  "This 
time-table  is  in  no  case  intended  for  the  information  of  the 
public,  nor  as  an  advertisement  of  the  time  or  hours  of  any 
train.  The  company  reserves  the  right  to  vary  them  at  pleasure. 
It  is  for  the  information  of  employees  only."  The  request  should 
have  been  given.  See  Beauchamp  v.  Railroad  Company,  56  Tex. 
239;  Railway  Company  v,  Pickard  (Colo.  Sup.)  6  Pac.  149. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


Swedish-American  Nat.  Bank  of  Minneapolis  r.  Chicago, 

B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  Dec.  15,  1905.) 

[105  N.  W.  Rep.  69.] 

Evidence — Record  Entries. — Action  by  an  indorsee  of  certain  bills  of 
lading  to  recover  the  value  of  the  property  therein  described,  for 
the  reason  that  the  carrier  failed  to  deliver  it  to  the  plaintiff. 
Held:  Whether  record  entries  relevant  to  the  issue,  made  in  the 
regular  course  of  business,  are  properly  verified  as  a  basis  for  receiv- 
ing them  in  evidence,  is  a  question  for  the  exercise  of  practical  sense 
and  sound  discretion  by  the  trial  judge,  and  his  decision  of  it  will 
not  be  reversed  on  appeal,  if  there  is  any  evidence  reasonably  sup- 
porting it.  The  entries  here  in  question  were  properly  received  m 
evidence. 

Bills  of  Lading — Failure  to  Deliver  Goods  to  Carrier — Estoppel.* — 
A   carrier,    even   as   to   an   innocent   indorsee,    is    not    estopped    by 

♦Sec  notes,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  478  (bill  of  lading  as 
evidence  of  delivery  of  freight  to  carrier);  note,  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  610  (how  far  bill  of  lading  is  conclusive  as  to  matters  con- 
tained therein);  Montpelier  &  W.  R.  R.  v.  Macchi  (Vt.),  5  R.  R.  R. 
249,  28  Am.  &  \Eng.  R.  Cas.,  N.  S.,  249  (admissibility  of  evidence  of 
special  agreement  to  pay  freight  entered  into  after  delivery  of  bill  of 
lading);  Washburn-Crosby  Co.  v.  Boston  &  A.  R.  R.  (Mass.),  1  R. 
R.  R.  794,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  794  (estoppel  of  plaintiff  to 
assert  invalidity  of  bill  of  lading) ;  note,  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  16  (parole  evidence  to  contradict  or  explain  receipt  clause  of  bill 
cf  lading);  notes,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  610,  10  Am.  &  Eng. 
Tl   Cas.,  N.  S.,  36,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  709  (admissibility  of 
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statements  in  a  bill  of  lading  issued  by  his  agents  from  showing 
that  no  jfoods  in  fact  were  received  for  transportation,  unless  by  his 
usual  mode  of  doing  business  he  has  given  to  his  agents  authority  to 
issue  bills  of  lading  for  goods  not  received.  National  Bank  of  Com- 
merce V.  Ry.  Co.,  46  N.  VV.  342,  560,  44  Minn.  224.  9  L.  R.  A.  263,  20 
Am.  St.  Rep.  566,  followed. 

Same — Authority  of  Agent. — The  evidence  herein  was  not  sufficient 
to  sustain  a  finding  that  the  defendant  had  authorized  its  agents  to 
issue  bills  of  lading  for  goods  not  received. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  Charles  M. 
Pond  and  C.  B.  Elliott,  Judges. 

Action  by  the  Swedish-American  National  Bank  of  Minneapo- 
lis against  the  Chicago,  Burlington  &  Quincy  Railway  Company. 
Verdict  for  defendant.  From  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

John  Lind  and  A,  Ueland,  for  appellant. 
Young  &  Lightner,  for  respondent. 

Start,  C.  J.  The  defendant's  freight  agent  at  the  city  of 
Minneapolis  on  August  15,  1902,  signed  and  delivered  two  bills 
of  lading  to  the  firm  of  Blew-ArmstrOng  Company,  hereafter 
referred  to  as  the  firm,  each  of  which  acknowledged  the  receipt 
of  350  sacks  of  bran  to  be  transported  to  Marion,  Ohio,  there  to 
be  delivered  to  the  consignee.  On  the  same  day  the  firm  drew 
two  drafts  for  $280  each  on  the  consignee,  attached  them  to  the 
bills  of  lading,  and  indorsed  them  to  the  plaintiff.  In  consid- 
eration thereof  and  relying  thereon  the  plaintiff  advanced  to  the 
firm  the  full  amount  of  the  drafts.  The  bran  never  reached  its 
destination,  the  drafts  have  never  been  paid,  the  firm  are  insol- 
vent, and  this  action  was  brought  to  recover  the  value  of  the  bran. 
The  defense  was  that  the  defendant  never  received  the  bran,  an'd, 
further,  that  its  agent  had  no  authority  to  sign  and  deliver  the 
bills  of  lading  without  a  delivery  of  the  bran.  The  trial  court 
instructed  the  jury  to  the  effect  that  if  the  bran  was  delivered  to 
the  defendant  it  was  liable  for  the  value  thereof,  but  if  it  was  not 
delivered  to  the  defendant  it  was  not  liable.  The  jury  returned 
a  verdict  for  the  defendant,  and  the  plaintiff  appealed  from  an 
order  denying  its  motion  for  a  new  trial. 

1.  The  defendant,  as  part  of  its  evidence  to  show  that  the  two 
cars  of  bran  were  never  received  by  it,  introduced  in  evidence 
over  the  objection  of  the  plaintiff  the  car  record  of  another  car- 
rier at  Minneapolis  which  tended  to  show  that  the  cars  of  bran 
were  delivered  to  such  other  carrier  and  shipped  out  of  Minne- 

parole  evidence  to  contradict  or  explain);  Tallassee  Falls  Mfg.  Co.  v. 
Western  Ry.  of  Alabama  (Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  455; 
Lake  Shore  &  M.  S.  R.  Co.  v.  National  Live  Stock  Bank  (111.),  la 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Mouton  v.  Louisville  &  N.  R.  Co. 
(Ala.).  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  673;  Illinois  Cent.  R.  Co.  v. 
Lancashire  Ins.  Co.  (Miss.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  840  (de- 
livery to  carrier,  bill  of  lading  as  conclusive  evidence  of,  under  Miss. 
Code,  in  action  by  carrier  to  recover  over  on  indemnity  policy). 
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apolis  over  its  line.  This  is  ur^ed  as  error,  for  the  alleged 
reason  that  the  record  was  not  verified,  either  as  required  by  the 
common  law  or  by  the  statute  in  relation  to  books  of  account. 
It  was,  however,  shown  that  the  record  was  made  in  the  regular 
course  of  the  business  of  such  carrier,  entries  were  made  therein 
of  every  car  coming  into  its  possession  and  its  movements  within 
the  city  limits,  and,  further,  that  the  entries  were  made  under 
circumstances  precluding  any  motive  for  misrepresentation  and 
under  conditions  calculated  to  insure  accuracy.  Whether  such 
entries  in  any  particular  case  are  properly  verified  as  a  basis  for 
receiving  them  in  evidence  is  a  question  calling  for  the  exercise 
of  practical  sense  and  sound  discretion  by  the  trial  judge,  and  his 
decision  of  it  will  not  be  reversed  on  appeal,  if  there  is  any  evi- 
dence fairly  sustaining  his  conclusion.  Any  other  rule,  in  view 
of  the  magnitude,  methods,  and  necessities  of  modern  business 
enterprises,  would  result  in  great  inconvenience  and  injustice. 
"In  short,  courts  must  here  cease  to  be  pedantic  and  endeavor 
to  be  practical."  2  Wigmore,  Ev.  1530;  1  Greenl.  Ev.  §  115. 
The  record  here  in  question  was  properly  received  in  evidence. 

2.  The  trial  court  submitted  only  one  question  to  the  jury, 
which  was  whether  the  bran  was  ever  delivered  to  the  defendant, 
and  directed  them  to  return  a  verdict  for  the  plaintiff  if  it  was 
delivered,  and  for  the  defendant  if  it  was  not.  In  thus  narrowing 
the  issue  the  court  must  have  ruled,  as  a  matter  of  law,  either 
that  the  evidence  was  practically  conclusive  that  the  defendant's 
agents  had  no  authority,  real  or  apparent,  to  issue  bills  of  lading 
unless  the  property  therein  described  had  been  delivered  to  the 
defendant,  or  that,  whether  the  bills  of  lading  were  or  were  not 
issued  by  the  authority  of  the  defendant,  it  was  not  estopped 
from  showing  that  the  goods  therein  described  were  never  de- 
livered to  it.  It  follows  that,  if  either  proposition  was  right,  the 
court  correctly  instructed  the  jury,  but  otherwise  if  both  propo- 
sitions were  wrong.  It  is  the  contention  of  the  plaintiff  that  the 
evidence  was  sufficient  to  sustain  a  finding  that  the  defendant 
authorized  its  agents  to  issue  bills  of  lading  without  any  de- 
livery to  it  of  the  property  therein  described,  and  that  if  it  did 
so  it  would  be  liable  to  third  parties  relying  in  good  faith  upon 
such  bills.  It  was  held  in  the  case  of  National  Bank  of  Com- 
merce V,  Ry.  Co.,  44  Minn.  224,  46  N.  W.  342,  560,  9  L.  R.  A. 
263,  20  Am.  St.  Rep.  566,  in  accordance  with  the  weight  of 
judicial  opinion,  that  a  bill  of  lading  issued  by  the  shipping  agent 
of  a  carrier  without  receiving  the  goods  named  in  it  does  not 
estop  the  carrier  from  showing  that  no  goods  were  in  fact  re- 
ceived for  transportation  as  against  an  innocent  consignee  or 
indorsee  for  value.  In  the  case  cited  the  court,  after  stating  the 
basis  upon  which  the  decision  rests,  stated  incidentally  that  "no 
doubt  a  carrier  might  adopt  a  different  mode  of  doing  business 
by  giving  his  agents  authority  to  issue  bills  of  lading  for  goods 
not  received,  so  as  to  render  him  liable  in  such  cases  to  third 
parties." 

19  R  R  R— 50 
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The  plaintiff  claims  that  the  evidence  brings  this  case  within 
this  apparent  exception  to  the  general  rule,  that  the  carrier  is 
not  estopped  to  show  that  he  did  not  receive  the  goods  described 
in  the  bill  of  lading.  The  exception,  if  given  the  broad  applica- 
tion claimed  for  it  by  the  plaintiff,  would  be  inconsistent  with 
the  reasons  upon  which  the  rule  is  based,  which  are  that  liability' 
of  a  carrier  does  not  begin  until  the  goods  are  delivered;  that 
while  bills  of  lading  are  symbols  of  the  property  therein  de- 
scribed, and  their  transfer  operates  as  a  transfer  of  the  property, 
yet  they  are  not  negotiable  as  bills  of  exchange  and  promissory 
notes  are;  hence  the  carrier  may  show,  as  against  a  bona  fide 
holder  of  a  bill  of  lading,  that  he  did  not  receive  the  goods  named 
therein.  Mo.  Pac.  Ry.  Co.  v.  McFadden,  154  U.  S.  155,  14  Sup. 
Ct.  990,  38  L.  Ed.  944.  The  argument  that  the  carrier  should 
be  estopped,  as  against  a  party  who  parted  with  his  money  upon 
the  statement  in  the  bill  of  lading  made  by  the  carrier  or  his 
agents  that  he  had  received  the  goods,  is  a  strong  one ;  but  it  was 
fully  considered  by  this  court  in  the  case  cited.  The  exception, 
then,  to  which  we  have  referred,  must  be  construed  with  refer- 
ence to  the  rule  adopted  and  the  reason  upon  which  it  is  based. 
So  construed,  the  exception  is  limited  to  cases  where  the  carrier 
by  his  usual  mode  of  doing  business  gives  to  his  agents  authority 
to  issue  bills  of  lading  for  goods  not  received. 

This  brings  us  to  the  question  whether  the  evidence,  taking 
the  most  favorable  view  of  it  for  the  plaintiff,  would  sustain  a 
finding  by  the  jury  that  the  defendant  did  so  authorize  its  agents 
at  Minneapolis  to  issue  bills  of  lading  for  goods  not  received. 
The  evidence  tends  to  show  that  the  defendant  adopted  printed 
rules  for  the  conduct  of  its  business,  one  of  which  was  this, 
■"Receipts,  bills  of  lading,  and  live  stock  contracts  must  not  be 
issued  until  entire  shipment  is  in  possession  of  the  company,  and 
the  date  shown  thereon  should  be  the  date  on  which  the  shipment 
is  completed;"  that  its  general  agent  at  Minneapolis  never  re- 
ceived any  authority  in  any  way  from  his  superiors  to  depart 
from  this  rule;  that  it  was  customary  for  the  agents  in  charge 
of  the  Minneapolis  office,  where  the  bills  of  lading  in  question 
were  issued,  to  sign  bills  of  lading  presented  by  shippers  whom 
they  knew  to  be  reputable  without  going  out  to  ascertain  whether 
the  property  therein  described  was  on  the  track  or  in  the  cars; 
that  at  the  time  the  bills  of  lading  were  delivered  to  the  firm 
they  were  large  and  reputable  shippers  over  the  defendant's  road, 
and  the  bills  were  signed  by  the  agent  for  the  reason  that  he 
assumed,  because  the  shippers  were  reputable  business  men,  that 
the  goods  had  been  delivered ;  and,  further,  that  the  agent  never 
signed  any  bills  of  lading  when  he  knew  that  the  goods  had  not 
been  delivered.  We  are  of  the  opinion,  and  so  hold,  that  the 
evidence  was  not  sufficient  to  sustain  a  finding  to  the  effect  that 
the  defendant  by  its  mode  of  business  gave  to  its  agents  au- 
thority to  issue  bills  of  lading  for  goods  not  received. 

3.  After  the  case  had  been  submitted  to  the  jury  they  returned 
into  court  for  further  instructions,   and  the  plainfifTs  counsel 
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requested  the  court  to  give  them  the  instruction  following, 
namely:  *'In  this  connection  I  would  ask  your  honor  to  state  to 
the  jury  whether,  if  the  Great  Western  should  have  carried  the 
goods  out — ^these  same  goods  out  of  town — ^and  the  goods  were 
actually  in  cars  at  the  time  when  the  receipts  were  given  by  the 
defendant  company  and  before  the  Great  Western  had  appro- 
priated the  goods  and  taken  them  out,  whether  it  would  not  be 
a  receipt  of  the  goods  by  the  defendant  company."  The  court 
replied :  "Oh,  I  think  the  instructions  cover  all  the  court  ought 
to  say  on  that  subject.  The  plaintiff  will  be  entitled  to  recover 
if  defendant  got  these  goods,  got  possession  of  these  goods,  as 
these  shipping  receipts  purport  to  state.  If  they  never  received 
the  goods,  they  are  not  liable."  The  refusal  to  give  the  request 
is  assigned  as  error.  It  was  not;  for  the  facts  assumed  in  the 
request  would  not,  standing  alone,  show  a  receipt  of  the  goods 
by  the  company. 
Order  affirmed. 

Elliott,  J.,  took  no  part. 


Atlantic  Coast  Link  R.  Co.  v.  Dbxter  et  tU. 

(Supreme  Court  of  Florida,  Division  B.,  Nov.  23,  1905.) 

[39   So.   Rep.   634.] 

Evidence — Best    and    Secondary — Pacts  Described  in  Writing.*^ — 

The  fact  of  the  delivery  of  freight  to  a  common  carrier  for  carriage 
may  be  proven  by  oral  testimony,  notwithstanding  the  existence  of 
a  receipt  or  bill  of  lading  given  by  the  carrier  for  such  freight.  Such 
receipt  or  bill  of  lading  does  not  fall  within  the  best-evidence  rule  as 
proof  of  such  fact  of  delivery. 

Carriers — ^Limitation  of  Liability — Acceptance  of  Bill  of  Lading — 
Knowledge  of  Shipper.f — The  settled  rule  in  the  United  States  is 
that  an  acceptance  by  a  shipper  or  his  agent  of  a  receipt  or  bill  of 
lading  containing  a  limitation  of  the  carrier's  liability  is  binding  on 
him  when  the  limitation  is  not  illegal  or  unreasonable;  that  it  is  not 
essential  to  the  validity  of  such  a  limitation  that  it  be  shown  that 
the  shipper  was  aware  of  it,  or  that  he  had  read  it,  or  that  it  had 
been  explained  to  him,  or  his  attention  called  to  it,  provided  the 
carrier  made  use  of  no  improper  means  to  prevent  his  noticing  or 
objecting  to  it;  and  that  every  shipper  is  conclusively  presumed,  in 
such  a  case,  to  have  read  and  assented  to  the  provisions  of  the  re- 
ceipt or  bill  of  lading  given  him,  whether  he  in  fact  assented  or  not, 
and  he  is  estopped  from  gainsaying  or  repudiating  it. 

*See  foot-note  appended  to  preceding  case. 

fFor  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  mere  acceptance  of  a  contract  of  shipment  includes  his 
assent  to  its  terms,  see  foot-notes  appended  to  Arthur  v.  Texas  & 
P.  Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  17,  40  Am.  &  Eng.  R.  Gas.,  N.  S., 
17;  foot-note  appended  to  Patrick  v.  Missouri,  etc.,  Ry.  Co.  (Ind. 
Terr.  App.),  16  R.  R.  R.  554,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  554; 
Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.  (U.  S.),  15  R.  R.  R. 
744,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  744. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  the   shipper's   assent  to  a   contract  of  shipment,   see   foot- 
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Same — Injury  to  Live  Stock — Burden  of  Proof 4 — Where  the  ship- 
per of  live  stock,  or  his  agent,  assumes  to  take  care  of  the  stock 
during  its  transportation,  and  it  is  found  to  be  injured  on  arrival  at 
its  destination,  the  burden  of  proof  under  the  Florida  statute  (chapter 
4071,  p.  113,  Laws  1891)  is  upon  the  shipper  plaintiff  to  prove  at 
least  that  the  injury  to  such  stock  was  caused  "by  the  running  of  the 
locomotives,  or  cars,  or  other  machinery  of  the  defendant  company," 
before  the  burden  shifts  to  the  defendant  carrier  to  show  that  the 
injury  complained  of  was  not  the  result  of  any  negligence  on  its 
part. 

Same — Limitinp^  Amount  of  Liability.§ — Provisions  in  contracts  for 
the  carriage  of  live  stock  limiting  the  amount  for  which  the  carrier 
is  to  be  liable  in  any  event  for  the  complete  loss  or  injury  to  such 
stock  while  in  its  charge  are  universally  recognized  to  be  reasonable, 
valid,  and  binding  on  the  parties. 

Trial — Demurrer  to  Evidence. — A  demurrer  to  evidence  is  prop- 
erly overruled,  unless  it  sets  forth  all  of  the  evidence  intended  to  be 
admitted  thereby. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Suwannee  County;  B.  H.  Palmer, 
Judg^e. 

Action  by  H.  F.  Dexter  and  S.  B.  Conner  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for  plaintiffs,  and  de- 
fendant brinjfs  error.    Reversed. 

The  defendants  in  error,  hereinafter  referred  to  as  the  plain- 
tiffs, sued  the  corporate  plaintiff  in  error,  referred  to  hereafter  as 
the  defendant,  in  the  circuit  court  of  Suwannee  county,  in  an 
action  of  trespass  on  the  case,  and  recovered  judgment  for 
$235.13,  and  the  defendant  below  bring^s  Ae  case  here  for  review 
by  writ  of  error.    The  declaration  is  as  follows : 

"And  now  comes  the  said  plaintiffs,  H.  F.  Dexter  and  S.  B. 
Conner,  partners  doing;  business  under  the  style  and  firm  name 
of  Dexter  &  Conner,  by  Rees  &  Rees,  their  attorneys,  and  com- 
plains of  the  said  defendant,  the  Atlantic  Coast  Line  Railway 
Company,  a  railway  corporation  doing  business  in  and  under  the 
laws  of  the  state  of  Florida,  which  has  been  summoned  to 
answer  the  plaintiffs,  that  on  the  9th  day  of  Februar\%  A.  D. 
1904,  the  plaintiffs  delivered  to  the  Central  of  Georgia  Railway 
Company  at  Atlanta,  Georgia,  twenty-two  mules  and  three  horses 
in  good  condition,  to  be  shipped  to  plaintiffs  at  Live  Oak,  Su- 
wannee county,  Florida,  via  the  G.  S.  &  F.  [R'y]  and  A.  C.  L. 
[R'y],  and  the  same  were  received  by  the  said  Central  of  Georgia 
Railway  Company  for  transportation  for  the  usual  rates  and 
charges  for  such  shipments,  and  the  said  defendant  then  owned 
and  operated  a  line  of  railway  between  Jasper,  in  Hamilton 
county,  Florida,  and  Live  Oak,  in  Suwannee  county,  Florida, 

notes  appended  to  Powers  Mercantile  Co.  v.  Wells-Fargo  &  Co. 
(Minn.),  12  R.  R.  R.  504,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  504. 

tSee  foot-notes  appended  to  Nelson  v.  Great  Northern  Ry.  Co. 
(Mont.),  9  R.  R.  R.  311,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  311. 

§See  foot-note  appended  to  Baltimore  &  O.  R.  Co.  v.  Hubbard 
(Ohio),  16  R.  R.  R.  71,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  71;  foot-notes 
appended  to  St.  Louis,  etc.,  Ry.  Co.  v,  Marshall  (Ark.),  16  R.  R.  R. 
38,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  38. 
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and  was  then  eng^pfed  in  the  business  of  a  common  carrier  for 
hire  and  reward  of  both  passengers  and  freights  between  said 
points  last  named,  and  did  between  the  9th  and  13th  of  February, 
A.  D.  1904,  receive  from  the  Georgia  Southern  &  Florida  Rail- 
way Company  the  said  mules  and  horses  for  transportation  to 
Live  Oak,  Florida,  and  delivery  to  plaintiffs,  and  it  then  became 
and  was  the  duty  of  said  defendant  to,  and  it  then  undertook  to, 
safely  keep,  transport,  and  deliver  said  horses  and  mules  to  the 
plaintiffs ;  but  the  defendant,  its  agents  and  servants,  not  regard- 
ing its  duty  as  a  common  carrier,  acted  so  carelessly  and  negli- 
gently in  the  operation  of  the  cars  in  which  said  stock  were 
being  transported  that  by  reason  thereof  one  of  said  mules  was 
bruised,  crushed,  wounded,  injured,  and  hurt  so  that  it  died  from 
such  injury  and  was  wholly  lost  to  plaintiff,  whereby  plaintiff 
was  injured  and  damaged  to  the  sum  of  one  hundred  and  fifty- 
seven  dollars  and  fifty  cents,  the  value  of  said  mule,  and  the 
further  sum  of  two  dollars  and  sixty-three  cents  freight  paid 
by  plaintiff  to  defendant  on  said  mule,  to  plaintiff's  damage  in 
the  sum  of  three  hundred  dollars. 

"And  for  that  whereas,  on  or  about  the  first  of  November, 
A.  D.  1902,  the  plaintiff  shipped  from  Morristown,  Tennessee, 
over  the  Southern  Railway,  a  car  load  of  mules  and  horses,  billed 
to  Live  Oak,  Florida,  and  the  said  Southern  Railway  Company 
then  received  said  car  load  of  stock  from  plaintiff  in  good  condi- 
tion for  transportation  and  shipment  as  a  common  carrier,  and 
the  said  defendant  was  then  and  is  yet  the  owner  and  operator 
of  a  line  of  railway  between  Savannah,  Georgia,  and  Live  Oak, 
Florida,  and  was  engaged  in  the  business  of  a  common  carrier 
of  passengers  and  freight  over  its  said  line  of  railway  for  hire 
and  reward,  and  did  then  receive  at  some  point  on  its  said  line 
of  railway  unknown  to  plaintiffs  said  car  load  of  horses  and 
mules,  then  and  there  undertaking  to  safely  keep  and  transport 
and  deliver  the  same  to  plaintiff  at  Live  Oak,  Florida;  but  the 
defendant,  its  agents  and  servants,  not  regarding  its  duty  as  a 
common  carrier,  acted  so  carelessly  and  negligently  in  the  opera- 
tion of  the  car  on  which  said  stock  were  being  transported  that 
by  reason  thereof  one  of  the  mules  composing  said  car  load  of 
horses  and  mules  then  and  there  the  property  of  the  plaintiffs 
were  bruised,  mashed,  crushed,  injured,  and  hurt,  whereby 
plaintiffs  suffered  damage  and  loss  in  the  value  of  said  mule  to 
the  extent  of  seventy-five  dollars.  Wherefore  plaintiffs  sue  and 
claim  damage  in  the  sum  of  three  hundred  dollars/' 

To  this  declaration  the  defendant  demurred.  The  court  over- 
ruled the  demurrer,  but  as  the  assignment  of  error  predicated 
on  this  ruling  is  expressly  abandoned  here  it  is  unnecessary  to 
mention  it  further. 

The  defendant  filed  two  pleas  to  the  declaration  as  follows : 

]'(1)   Not  guilty. 

"(2)  The  defendant  says  that  the  injuries  complained  of  in 
the  two  counts  in  said  declaration  to  have  been  sustained  bv  the 
stock  of  plaintiff  were  caused  solely  by  the  inherent  viciousness 
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of  the  stock  and  animals  bein^  shipped  by  the  plaintiffs,  and  not 
otherwise." 

Upon  the  issues  thus  made  the  trial  was  had.. 

John  E.  Hartridge  and  /.  B.  Johnson,  for  plaintiff  in  error. 

Taylor,  J.  (after  stating  Uie  facts.)  To  H.  F.  Dexter,  on^  if 
the  plaintiffs,  as  a  witness  on  his  own  behalf,  the  following  ques- 
tion was  propounded:  "Did  you,  on  or  atx>ut  the  9th  day  of 
February,  1904,  deliver  to  the  Central  of  Georgia  Railroad  Com- 
pany a  car  load  of  horses  and  mules?"  The  defendant  objected 
to  this  question  on  the  ground  that  the  written  receipt  or  bill  of 
lading  for  the  stock  is  the  best  evidence  of  the  delivery  of  same 
to  the  railroad  company.  The  objection  was  overruled,  and  the 
question  allowed,  which  ruling  is  the  second  error  assigned. 
The  witness  answered  that  "the  Brady  Union  Stockyards  de- 
livered this  car  load  for  me.  We  usually  had.  them  to  deliver 
the  stock."  There  was  no  error  in  permitting  the  question. 
The  receipt  or  bill  of  lading,  if  any,  given  by  the  railroad  com- 
pany for  freight  delivered  to  it  for  carriage,  while  strong  evi- 
dence, is  no  better  evidence  of  the  abstract  fact  of  such  deliver)' 
than  the  testimony  of  a  credible  witness  who  knows  of  such  de- 
livery. No  receipt  or  bill  of  lading  may  be  issued  at  all,  yet  the 
fact  of  such  delivery  may  exist  without  it,  and  may  be  testified 
to  independently  of  a  receipt  or  bill  of  lading  for  the  goods 
delivered.    Boykin  et  al.  v.  State,  40  Fla.  484,  24  South.  141. 

After  the  defendant  had  introduced  in  evidence  without  ob- 
jection the  two  "live  stock  contracts"  or  bills  of  lading:  under 
which  it  was  admitted  the  railroad  company  received  the  stock 
for  carriage  and  shipment,  and  had  made  H.  F.  Dexter,  one  of 
the  plaintiffs,  its  witness,  and  had  proved  by  him  that  he  had 
received  and  ridden  on  a  pass  issued  with  such  contract,  the 
plaintiffs'  counsel,  on  cross-examination  of  said  Dexter,  pro- 
pounded to  him  the  following  question:  "Were  you  acquainted 
with  the  terms  of  this  bill  of  lading,  and  did  you  agree  to  the 
same  ?"  To  this  question  the  defendant  objected  on  the  grounds : 
(1)  The  bill  of  lading  had  already  been  admitted  by  them  to  be 
tlie  contract  under  which  said  stock  was  shipped ;  (2)  the  plain- 
tiffs accepted  the  benefits  of  the  free  pass  under  the  contract; 
and  (3)  the  railroad  companies  were  induced  to  accept  the  said 
stock  by  the  acquiescence  of  the  plaintiffs  to  the  terms  of  the  said 
bill  of  lading,  hence  they  are  estopped  to  deny  the  acceptance  of 
same.  These  objections  were  overruled  and  the  question  allowed, 
which  ruling  is  assigned  as  error.  The  witness  answered  as 
follows :  "I  didn't  know  anything  about  the  terms  of  this  bill  of 
lading,  neither  did  I  agree  to  the  same.  Brady  Union  Stock- 
yards took  the  bill  of  lading.  Usually  they  ship  the  stock,  take 
the  bill  of  lading,  and  then  the  bill  of  lading  and  pass  are  sent  to 
the  hotel,  and  I  know  nothing  about  it  until  the  bill  of  lading  and 
pass  get  to  the  hotel."  The  court  below  erred  in  this  ruling  for 
various  reasons. 
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The  rule  is  quite  generally  settled  in  the  United  States  that  an 
acceptance  by  a  shipper  or  his  agent  of  a  receipt  or  bill  of  lading 
containing  a  limitation  of  the  carrier's  liability  is  binding  on  him, 
when  the  limitation  is  not  illegal  or  unreasonable;  that  it  is  not 
essential  to  the  validity  of  such  a  limitation  that  it  be  shown  that 
the  shipper  was  aware  of  it,  or  that  he  had  read  it,  or  that  it  had 
been  explained  to  him,  or  his  attention  called  to  it,  provided  the 
carrier  made  use  of  no  improper  means  to  prevent  his  noticing 
or  objecting  to  it;  and  that  every  shipper  is  conclusively  pre- 
sumed, in  such  a  case,  to  have  read  and  assented  to  the  provisions 
of  the  receipt  or  bill  of  lading  given  him,  whether  he  in  fact 
assented  or  not.  5  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pp.  293, 
294,  and  numerous  authorities  there  cited.  The  stock  contract 
or  bill  of  lading  here  inquired  about  had  been  admittedly  re- 
ceived by  the  shipping  plaintiffs,  had  been  accepted  and  signed 
by  their  shipping  agent,  the  Brady  Union  Stockyards,  and  the 
plaintiff  had  admittedly  received  and  ridden  upon  a  free  pass 
issued  to  him  by  the  railroad  company  a«  a  part  of  the  contract 
of  shipment,  and  no  obstacles  were  shown  to  have  been  thrown 
in  his  way  to  prevent  his  fully  familiarizing  himself  with  the 
terms  of  the  contract  and  each  and  every  of  its  conditions.  Under 
these  circumstances  it  made  no  difference  whether  the  plaintiffs 
ever  expressly  assented  to  the  contract  or  not,  or  even  read  or 
knew  of  its  terms  and  conditions.  They  are  fully  bound  thereby, 
and  are  estopped  from  gainsaying  or  repudiating  it. 

What  is  here  said  disposes  also  of  the  assignment  of  error 
predicated  upon  the  ruling  of  the  court  in  permitting  one  P.  T. 
McGriff,  a  witness  and  shipping  agent  for  the  plaintiffs,  to  tes- 
tify to  his  nonassent  to  and  want  of  knowledge  of  the  terms  and 
conditions  of  the  second  liVe  stock  contract  or  bill  of  lading  in- 
volved in  the  case. 

The  court  gave  to  the  jury  the  two  following  charges : 

"(1)  To  plaintiffs'  declaration  in  this  case  the  defendant  has 
filed  two  pleas.  The  first  is  a  plea  of  general  issue,  and  the 
second  is  a  special  or  affirmative  plea.  [Here  the  court  read  the 
pleas  to  the  jury.]  Under  the  first  plea  it  devolves  upon  the 
plaintiffs  to  prove  their  case  by  a  preponderance  of  the  evidence. 
If  you  believe  from  the  evidence  that  this  stock  sued  for  was 
delivered  to  the  railroad  company  in  good  condition,  and  that 
when  same  reached  Live  Oak  it  was  injured  and  damaged  as 
alleged  in  plaintiffs'  declaration,  then  the  court  instructs  you 
that  the  plaintiffs  have  made  out  a  prima  facie  case  and  are  en- 
titled to  recover,  unless  the  defendant  can  show  that  said  stock 
was  injured  by  its  own  inherent  viciousness,  or  from  some  other 
cause  not  the  result  of  their  negligence  and  for  which  it  is  not 
responsible. 

"(2)  If  you  find  for  the  plaintiffs,  you  should  fix  their  dam- 
age at  the  value  of  said  stock  after  it  had  reached  Live  Oak,  had 
same  been  uninjured." 

Both  of  these  charges  are  erroneous.  The  first  is  erroneous 
because  in  the  admitted  contract  of  shipment  between  the  parties 
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it  is  expressly  provided  that  the  shipping  plaintiffs  or  their 
apfent  assume  to  take  care  of  the  stock  during  its  transportation. 
In  such  cases  the  gjeat  weij^ht  of  authority  holds  that,  when  the 
shipper  assumes  to  take  care  of  the  stock  during  the  transporta- 
tion, he  has  the  burden  of  proving  that  the  loss  was  the  result  of 
the  defendant  company's  negligence,  whether  the  negligence  con- 
sists in  failing  to  furnish  proper  cars  or  in  the  transportation  of 
the  stock.  The  reason  for  this  rule  is  thus  given  by  Elliott,  C. 
Jm  in  Terree  Haute  &  L.  R.  Co.  v,  Sherwood,  132  Ind.  129,  31 
N.  E.  781,  17  L.  R.  a.  339,  32  Am.  St.  Rep.  239:  "The  effect 
of  this  agreement  is  to  place  the  animals  in  their  [the  shippers'] 
immediate  custody  during  transportation.  Their  agent  is  to  care 
for  them,  and  is  to  do  the  things  expressly  specified.  The  ani- 
mals were  not,  therefore,  in  the  exclusive  custody  and  control  of 
the  carrier,  so  that  the  case  is  not  within  the  reason  of  the  rule 
that  the  carrier,  and  not  the  shipper,  has  the  burden  of  proof, 
because  the  former  has  all  the  means  of  explanation  and  excuse 
at  hand."  The  general  rule  referred  to  by  Judge  Elliott,  to 
which  tlie  case  of  a  shipper  assuming  the  care  of  live  stock  dur- 
ing transportation  forms  an  exception,  is  the  same  rule  that  is 
discussed  in  Savannah,  F.  &  W.  Ry.  Co.  v.  Harris,  26  Fla.  148, 
7  South.  544,  23  Am.  St.  Rep.  551 ;  5  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  472,  and  cases  cited  in  note  2;  Id.  p.  359,  text.  Our 
statute  (chapter  4071,  p.  113,  Laws  1891)  does  not  militate 
against  this  rule,  since  it  does  not  cast  the  burden  of  proof  upon, 
or  presume  negligence  against,  the  carrier  until  it  is  shown  at 
least  that  the  injury  complained  of  was  caused  "by  the  running 
of  the  locomotives,  or  cars,  or  other  machinery  of  the  defendant 
company.''  In  the  case  of  the  transportation  of  live  stock,  with 
the  undisputed  special  contract  before  the  court  between  the 
parties,  admitted  in  this  case,  providing  for  the  carriage  of  these 
animals,  it  was  error  for  the  court  to  charge  the  jury  in  effect 
that  if  the  animals  were  in  good  condition  when  delivered  to 
the  railroad  company,  and  were  found  to  be  injured  on  their 
arrival  at  their  destination,  they  could  find  for  the  plaintiffs,  un- 
less the  defendant  company  could  show^  that  the  injury  was  not 
caused  by  its  negligence,  or  was  caused  by  the  innate  viciousness 
of  the  animals  themselves.  The  burden  was  upon  the  plaintiff 
shippers  of  proving  at  least  that  the  injury  to  the  animals  com- 
plained of  resulted  from  the  operation  by  the  defendant  company 
of  its  cars ;  or  in  the  discharge  of  some  other  duty  that  devolved 
upon  it  under  its  contract  of  carriage  with  the  shipper. 

The  second  of  said  charges  is  erroneous  because  it  entirely  ig;*- 
nores  the  provision  in  the  admitted  contract  between  the  parties 
by  which,  in  consideration  of  the  reduced  rates  at  which  tlie 
carriers  undertook  to  convey  the  freight,  the  amount  of  damages 
for  which  the  companies  were  to  be  responsible  for  the  complete 
loss  or  injury  to  such  stock  was  limited  in  any  event  to  not  more 
than  $75  per  head.  The  validity  of  such  provisions  in  freighting 
contracts  between  shippers  and  carriers,  particularly  for  the 
carriage  of  live  stock,  is  almost  universally  recognized,  and  they 
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are  binding;  between  the  parties.  S  Am.  &  Eng;.  Ency.  Law  (2d 
Ed.)  p.  328  et  seq.,  and  authorities  there  cited.  Notwithstanding; 
this,  the  court  in  this  charg;e  instructs  the  jury  that  they  can 
assess  the  damag^e  at  the  full  value  of  the  animals  in  an  uninjured 
condition  at  their  point  of  destination  at  Live  Oak. 

At  the  close  of  the  evidence  the  defendant  demurred  to  the 
evidence,  but  the  court  overruled  such  demurrer.  This  de- 
murrer was  defective  in  not  stating;  all  the  evidence  admitted 
thereby,  and  was  therefore  properly  overruled.  Mug;g;e  v.  Jack- 
son, 50  Fla.  — ,  39  South  157.  In  view  of  the  evidence  disclosed 
to  us  in  the  record  here,  the  court  erred  in  denying;  the  defend- 
ant's motion  for  new  trial  on  the  g;round  that  the  verdict  was  not 
supported  by  the  evidence.  The  plaintiff  failed  utterly  to  show 
when,  where,  or  how  the  injury  occurred  to  his  property,  and 
failed  to  prove  any  fact  from  which  it  could  be  presumed  even 
that  such  injury  occurred  while  such  stock  was  in  the  hands  of 
the  defendant  company.  This  being;  true,  no  case  was  made  out 
ag;ainst  the  defendant  upon  which  a  recovery  could  leg;ally  be 
had. 

For  the  errors  found,  the  judg^nent  of  the  court  below  is  re- 
versed at  the  cost  of  the  defendants  in  error. 

Hooker  and  Parkhill,  JJ.,  concur. 

Shacklkford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  con- 
cur in  the  opinion. 


Mason  z/.  Boston  &  N.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Jan.  5,  1906.) 

[76  N.  E.   Rep.  717.] 

Carrien — Injury  to  Passenger — Contributory  Negligence.* — Where 
a  passenger,  while  standing  on  the  running  board  of  an  open  car 
with  his  back  to  the  front  of  the  car,  was  struck  by  a  pole  erected 
by  the  company,  the  question  of  his  contributory  negligence  was  for 
the  jury. 

Exceptions  from  Superior  Court,  Middlesex  County ;  Chas.  A. 
De  Courcy,  Judp^e. 

Action  by  one  Mason  against  the  Boston  &  Northern  Street 
Railway  Company.  Verdict  for  plaintiff,  and  defendant  bring^s 
exception.     Exceptions  overruled. 

Henry  H.  Winslow  and  Henry  J.  Winsloiv,  for  plaintiff. 
Richardsons,  Trull  &  Wier,  for  defendant. 

Sheldon,  J.    The  plaintiff  was  a  passenger  on  an  open  car  of 


♦See  foot-notes  appended  to  Bridges  v.  Jackson  Elec,  etc.,  Co. 
(Miss.),  16  R.  R.  R.  512,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  512;  foot-note 
appended  to  Ft.  Wayne  Traction  Co.  v,  Hardendorf  (Ind.),  15  R.  R. 
R.  738,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  738. 
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the  defendant.  The  car  was  a  long  one,  and  was  crowded  when, 
he  got  upon  it,  and  at  first  he  stood  upon  the  running  board,  on 
the  right-hand  side  of  the  car.  Later  he  took  a  position  with  his» 
back  towards  the  front  of  the  car,  near  the  end  of  the  seat  which 
had  for  its  back  the  partition  behind  the  motomian,  with  one  foot 
inside  the  car  and  the  other  hanging  over  the  side  of  the  car. 
He  paid  his  fare  while  standing  on  the  running  board.  The 
plaintiff's  evidence  tended  to  show  that,  when  the  car  was  about 
70  or  75  feet  from  the  place  where  he  intended  to  alight,  he 
signaled  to  the  conductor,  and,  as  the  conductor  apparently  did 
not  see  him  and  did  not  ring  the  bell,  he  rang  the  bell  himself  for 
the  car  to  stop.  Shortly  after  ringing  the  bell,  he  stepped  down 
on  the  running  board  and  started  to  walk  towards  the  rear  of  the 
car  to  get  a  bundle  which  he  had  left  under  the  third  or  fourth 
seat  from  the  front.  While  so  doing,  he  was  struck  on  the  back 
of  his  head  by  a  pole  of  the  defendant,  thrown  down,  and  in- 
jured. This  pole  had  been  put  in  position  on  the  day  of  the 
accident  to  replace  an  old  pole  which  had  been  removed.  This 
new  pole  was  so  placed  that  its  foot  was  not  quite  three  feet 
from  the  nearest  rail.  It  slanted  towards  the  track,  which  was 
laid  here  around  a  curve;  this  pole  being  on  the  inside  of  the 
curve.  As  is  usually  done,  the  outer  rail  of  the  track  was  laid 
higher  than  the  inner  rail,  thus  causing  a  car  in  going  around 
the  curve  to  lean  towards  the  pole.  By  reason  of  the  car  and 
pole  each  leaning  towards  the  other,  the  distance  between  them 
grew  less  as  the  distance  above  the  ground  increased,  and  at  the 
height  of  seven  feet  from  the  ground,  which  was  where  the  plain- 
tiff's head  would  be  when  he  was  standing  on  the  running  board 
of  the  car,  the  distance  between  the  pole  and  the  handles  on  the 
outside  of  the  car  was  less  than  a  foot.  The  outer  edge  of  the 
running  board  was  21  inches  from  the  rail,  and  the  distance  from 
the  outer  edge  of  the  running  board  to  the  pole  at  the  ground 
was  1  foot  and  2^  inches.  The  old  pole  had  been  placed  about 
half  an  inch  farther  on  the  ground  from  the  car  than  the  new 
one,  and  had  stood  straight  The  inclination  of  the  new  pole 
was  such  that  7  feet  above  the  ground  it  was  6  inches  nearer  the 
line  of  the  rail  than  on  the  ground.  There  was  evidence  that  a 
guard  rail  on  the  left  side  of  the  car  was  lowered  when  the 
plaintiff  got  on  the  car,  but  that  it  was  afterwards  raised;  and 
that  a  guard  rail  on  the  right  hand  side  of  the  car  was  not  low- 
ered at  all,  though  as  to  this  there  was  contradictory  evidence. 
On  this  evidence,  the  defendant  asked  the  court  to  rule  that  there 
was  not  sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff. 
The  judge  who  presided  at  the  trial  refused  to  do  this,  and 
submitted  the  case  to  the  jury,  with  instructions  not  in  them- 
selves objected  to  and  not  reported.  The  jury  found  for  the 
plaintiff,  and  the  case  comes  before  us  on  the  defendant's  excep- 
tions to  the  refusal  of  the  ruling  which  it  requested. 

1.  The  defendant  contends  that  the  plaintiff  was  not  in  the 
exercise  of  due  care.  It  contends  that  the  plaintiff  by  stepping 
upon  the  running  board  placed  himself  voluntarily,  without  in- 
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vitation  by  the  defendant,  and  merely  for  his  own  convenience,  in 
a  place  of  dangler,  facing  to  the  rear  of  the  car,  and  taking  no 
precaution  to  guard  against  the  danger  to  which  he  was  exposing 
himself.  See  Cummings  v,  Worcester,  Leicester  &  Spencer 
Street  Railway,  166  Mass.  220,  44  N.  E.  126;  Moody  v,  Spring- 
field Street  Railway,  182  Mass.  158,  65  N.  E.  29.  But  we  think 
that  this  was  a  question  for  the  jury.  Powers  z/.  Boston,  154 
Mass.  60,  27  N.  E.  995;  Fleck  v.  Union  Railway,  134  Mass. 
480.  It  was  possible  to  find  that  the  plaintiff  did  nothing  differ- 
ent from  what  would  have  been  done  by  other  careful  passen- 
gers under  the  same  circumstances.  Fleck  v.  Union  Railway, 
supra.  Riding  on  the  running  board  of  an  open  electric  car 
cannot  be  said  to  be  negligence  of  itself  and  as  matter  of  law. 
Morton,  J.,  in  Moody  v,  Springfield  Street  Railway,  ubi  supra; 
Cummings  v.  Worcester,  Leicester  &  Spencer  Street  Railway, 
ubi  supra.  He  might  assume  that  the  defendant  had  not  placed 
obstructions  so  near  to  its  track  as  to  make  it  dangerous  for  him 
to  prepare  to  leave  its  car  in  the  ordinary  manner.  The  defend- 
ant also  contends  that  this  case  is  governed  by  the  doctrine  of 
Hall  V.  Wakefield  &  Stoneham  Street  Railway,  178  Mass.  98, 
59  N.  E.  668.  But  the  circumstances  there  considered  were 
verv  different  from  those  of  the  case  at  bar.  There  the  action 
was  brought  by  a  servant  against  his  employer  to  recover  for 
damages  caused  by  a  permanent  condition  of  the  employment. 
This  is  an  action  by  a  passenger  against  the  carrier,  and  the  in- 
jury was  caused  by  a  pole  which  had  been  set  up  on  that  very 
day  in  such  a  manner  as  to  be  much  more  dangerous  than  that 
which  it  had  replaced.  Manifestly  the  rule  of  that  case  cannot  be 
extended  to  such  a  case  as  this. 

2.  What  we  have  already  said  is  enough  to  show  that  this 
accident  properly  might  be  found  to  be  due  to  the  negligence 
of  the  defendant.  Cummings  v.  Worcester,  Leicester  &  Spencer 
Street  Railway,  ubi  supra.  Similar  questions  have  been  decided 
in  the  same  way  in  other  courts.  See  Elliott  v.  Newport  Street 
Railway  (R.  I.)  31  Atl.  694,  23  L.  R.  A.  208;  Hesse  v,  Meriden 
Tramway  Co.,  75  Conn.  571,  54  Atl.  299;  North  Chicago  Street 
Railroad  v.  Williams,  140  111.  275,  29  N.  E.  672 ;  Id.  40  111.  App. 
590 ;  West  Chicago  Railway  z/.  Marks,  82  111.  App.  185 ;  Cum- 
mings V.  Wichita  Railroad  &  Light  Co.  (Kan.)  74  Pac.  1104; 
Withee  v.  Somerset  Traction  Co.,  98  Me.  61,  56  Atl.  204;  Parks 
V.  St.  Louis  Railway,  178  Mo.  108,  77  S.  W.  70,  101  Am.  St. 
Rep.  425. 

The  ruling  requested  could  not  rightly  have  been  given.  Ex- 
ceptions overruled. 
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Graf  v.  West  Jersey  &  S.  R.  Co. 

(Supreme    Court    of   New   Jersey,    Nov.    13,    1905.) 

[62   Atl.   Rep.   333.1 

Carriers — Injury    to    Passenger — Negligence — ^Jolting    of     Car.*— 

Where  a  train,  just  as  it  stopped,  gave  a  lurch  to  one  side,  which 
caused  the  door  of  a  car  to  shut  upon  the  fingers  of  a  passenger  who 
stood  in  an  open  doorway,  the  facts  did  not  warrant  an  inference  of 
negligence;  the  motion  of  the  car  appearing  to  have  been  no  more 
than  the  usual  motion  incident  to  stopping. 

Appeal  from  District  Court  of  Camden. 

Action  by  Richard  E.  Graf  against  the  West  Jersey  &  Sea- 
shore Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Arg^ued  June  term,  1905,  before  Dixon  and  Swayze,  JJ. 

Gaskill  &  Gaskill,  for  appellant. 

Clarence  T.  Atkinson  and  Spencer  Simpson,  for  respondent. 

SwAVZE,  J.  The  only  question  necessary  to  be  considered  is 
whether  there  was  neglig^ence  on  the  part  of  the  defendant.  The 
only  testimony  of  negligence  is  that  of  the  plaintiff.  He  was  a 
passenger,  and  when  the  conductor  called  the  name  of  the  sta- 
tion **got  up  and  went  to  the  forward  end  of  the  car,  and  in 
order  to  avoid  the  final  jerk  of  the  train,  as  it  always  gives  a  little 
kind  of  jerk,  held  his  hand  up  and  steadied  himself  on  the  jamb 
of  the  door;  the  door  was  open,  and  all  of  a  sudden  the  train 
gave  a  kind  of  a  lurch  to  one  side,  just  the  second  that  it  stopped, 
and  the  door  shut  down  on  his  fingers."  He  subsequently  testi- 
fied that  the  car  went  too  far,  and  he  naturally  thought  there 
would  be  a  jerk.    The  motion  of  the  car  which  caused  the  door 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  mere  fact  that  a  passenger 
is  injured,  see  foot-notes  appended  to  State  v.  United  Rys.  &  Elec. 
Co.  (Md.),  17  R.  R.  R.  624,  40  Am.  &  Eng.  R,  Cas.,  N.  S.,  624;  Blake 
V.  Camden  Interstate  Ry.  Co,  (W.  Va.),  17  R.  R.  R.  619,  40  Am.  & 
Eng.  R.  Cas.,  N.  S..  619;  Patterson  v.  San  Francisco  &  S.  M.  Elec. 
Ry.  Co.  (Cal).  17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552; 
foot-notes  appended  to  Lincoln  Traction  Co.  v.  Heller  (Neb.),  17 
R.  R.  R.  368,  40  Am.  &  Eng.  R.  Cas..  N.  S..  368;  foot-notes  appended 
to  Western  Maryland  R.  Co.  v.  Shivers  (Md.),  17  R.  R.  R.  34.  40 
Am,  &  Eng.  R.  Cas.,  N.  S..  34;  Georgia  Ry.  &  Elec.  Co.  v.  Reeves 
(Ga.),  17  R.  R.  R.  26,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  foot-notes 
appended  to  Min^han  v.  Grand  Trunk  W.  Ry.  Co.  (C.  C.  A.),  16  R.  R. 
R.  562,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  562;  Price  v.  St.  Louis,  etc.,  Ry. 
Co.  (Ark),  16  R.  R.  R.  534,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  534:  foot- 
note appended  to  Fagan  v.  Rhode  Island  Co.  (R.  I.),  16  R.  R.  R.  22, 
39  Am,  &  Eng.  R.  Cas..  N.  S„  22. 

For  the  authorities  in  this  series  on  the  liability  of  a  carrier 
for  injuries  to  its  passengers  from  jerks  and  jolts  of  trains  or  cars, 
see  foot-notes  appended  to  Conroy  Z'.  Detroit  United  Ry.  (Mich.), 
16  R.  R.  R.  671.  39  .Am.  &  Eng.  R.  Cas.,  N.  S.,  671;  foot-notes  ap- 
pended to  Hatch  V.  Philadelphia  &  R.  Ry.  Co.  (Pa.).  16  R.  R.  R. 
586,  39  Am.  &  Eng.  R.  Cas.,  X.  S..  586. 
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to  close  seems  to  have  been  no  more  than  the  usual  motion  which 
the  plaintiff  himself  anticipated,  and  we  think  fails  to  warrant  an 
inference  of  neg^lig^ence.  In  this  "respect  the  case  differs  from 
Field  V.  D.,  L.  &  W.  R.  R.  Co.,  69  N.  J.  Law,  433,  55  Atl.  241, 
where  there  was  a  jerk  of  sufficient  violence  to  throw  the  plaintiff 
fiom  a  position  inside  the  car  over  the  chain  on  the  opposite 
side  of  the  rear  platform,  and  from  Burr  v,  Pennsylvania  R.  R. 
Co.,  64  N.  J.  Law,  30,  44  Atl.  845,  where  there  was  a  very  violent 
and  unusual  lurch  of  the  car  backward  and  forward.  The  trial 
judg^e  should  have  g^ranted  the  motion  to  nonsuit. 

The  judgement  must  be  reversed,  and  there  must  be  a  new 
trial. 


Bilton  v.  Southern  Pac.  Co. 

(Supreme   Court  of   California,  Jan.   15,   1906.) 

[83  Pac.  Rep.   440.] 

Railroads — Operation  at  Crossings — Measure  of  Care  Required.* — 

Where  the  view  of  a  railroad  track  near  a  street  crossing  is  so 
obstructed  that  a  person  lawfully  usiufj^  the  street  cannot,  before 
passing  from  a  place  of  safety  to  a  place  of  danger,  see  an  approach- 
ing train  in  time  to  escape  it,  if  it  moves  at  a  high  rate  of  speed,  it  is 
the  duty  of  the  railroad  either  to  moderate  the  speed  of  the  train 
accordingly  or  make  the  approach  of  the  train  reasonably  apparent 
by  other  methods. 

Same — Negligence — Excessive  Speed — Question  for  Jury. — Whether 
or  not  the  rate  of  speed  of  a  train  at  a  street  crossing  is  so  dangerous 
or  excessive  as  to  constitute  negligence  depends  upon  the  circum- 
stances  there  existing,  and  is  a  question  for  the  jury,  if  those  circum- 
stances are  such  that  reasonable  and  impartial  men  may  differ  as  to 
the  conclusion  to  be  drawn  therefrom. 

Same — Sufficiency  of  Evidence. — In  an  action  against  a  railroad 
for  the  death  of  a  driver  of  a  wagon  who  was  struck  by  a  train  at  a 
street  crossing,  where  his  view  of  the  train  was  obstructed,  evidence 
held  sufficient  to  show  that  the  train,  in  running  at  a  rate  of  speed 
of  35  miles  an  hour  at  the  place  in  question,  was  negligently  oper- 
ated. 

Same — Contributory  Negligence. — In  an  action  against  a  railroad 
for  the  death  of  a  driver  of  a  wagon,  who  was  struck  by  a  train  at  a 
street  crossing  where  his  view  of  the  approaching  train  was  ob- 
structed, evidence  held  insufficient  to  show  that  the  deceased  was 
guilty  of  contributory  negligence  as  a  matter  of  law. 

Same — "Look  and  Listen'*  Rule.t — The  track  of  a  steam  railroad 
is  of  itself  a  sign  of  danger,  and  one  intending  to  cross  must  avail 
nimself  of  every  opportunity  to  look  and  listen  for  approaching 
trains,  and  if  the  view  of  the  track  is  obstructed  he  should  take 
greater  pains  to  listen. 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  operating  trains  or  cars  at  crossings  where  the  view  of 
highway  travelers  with  respect  to  approaching  trains  is  obstructed, 
see  foot-notes  appended  to  Schwarz  v.  Delaware,  etc.,  R.  Co.  (Pa.), 
16  R.  R.  R.  441,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  441. 

tFor  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  highway  traveler  before  attempting  to  cross  a  railroad 
where  the  view  of  approaching  trains  is  obstructed,  see  foot-notes 
appended  to  Colorado  &  S.  Ry.  Co.  v.  Thomas  (Colo.),  17  R.  R.  R. 
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Same.} — It  is  not  essential  to  the  exercise  of  ordinary  care  on  the 
part  of  one  crossing  the  track  of  a  railroad  with  a  team  at  a  crossing 
that  he  should  stop  and  listen  for  any  particular  len^^h  of  time;  but 
if  he  looks  and  listens  attentively,  and  cannot  see  or  hear  an  ap- 
proaching train,  he  is  not  guilty  of  negligence  as  a  matter  of  law  in 
startinjj:  forward  to  cross  the  track,  and  thereby  leaving  his  place  of 
safety  and  entering  upon  a  place  of  danger. 

Same — ^Actions  in  Perilous  Situation.^ — One  who  has  started  to 
cross  the  track  of  a  railroad,  after  having  failed  to  see  or  hear  an 
approaching  train  for  which  he  looked  and  listened,  and  who  is  sud- 
denly confronted  with  imminent  peril  by  the  appearance  of  the  train 
after  he  has  reached  a  place  of  danger  on  or  near  the  track,  need  not 
exercise  all  the  presence  of  mind  and  carefulness  which  are  required 
of  a  prudent  man  under  ordinary  circumstances,  but  is  only  required 
to  do  what  is  reasonable  under  the  existing  circumstances. 

Same — Question  for  Jury. — In  an  action  against  a  railroad  for  the 
death  of  the  driver  of  a  wagon,  who  was  struck  by  a  train  at  a  street 
crossing  where  his  view  of  the  train  was  obstructed,  whether  the 
efforts  of  deceased  to  escape  danger  from  the  approaching  train  were 
reasonable,  in  view  of  his  peril  and  the  other  circumstances  of  the 
case,  held  a  question  for  the  jury. 

Department  1.  Appeal  from  Superior  Court,  San  Luis  Obispo 
County;  E.  P.  Unanj^st,  Judg^e. 

Action  by  Leonard  Bilton  against  the  Southern  Pacific  Corn- 
pany.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Rehearing  denied  February  13,  1906. 

W,  H.  Spencer,  for  appellant. 

William  /.  Herrin  and  R,  V.  Bouldin,  for  respondent. 

Angei-LOTTi,  J.  This  action  was  brought  by  plaintiff  to  re- 
cover damages  resulting  from  the  death  of  his  minor  son,  alleged 
to  have  been  caused  by  the  negligence  of  defendant.  The  case 
was  tried  by  a  jury,  which  rendered  a  verdict  in  favor  of  plaintiff 
for  $3,000,  upon  which  judgment  was  entered.  Defendant  ap- 
peals from  such  judgment,  and  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

167,  40  Am.  &  Enjf.  R.  Cas.,  N.  S.,  167;  foot-note  appended  to  Coffee  v. 
Pere  Marquette  R.  Co.  (Mich.),  16  R.  R.  R.  772,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  772. 

JFor  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  highway  traveler  before  attempting  to  cross  railroad 
tracks,  see  foot-notes  appended  to  Greenawaldt  v.  Lake  Shore,  etc., 
Ry.  Co.  (Ind.),  17  R.  R.  R.  81«i,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  836; 
foot-notes  appended  to  Rollins  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C. 
C  A.),  17  R.  R.  R.  291,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  291;  foot-notes 
appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Johnson  (Ark.),  16  R.  R.  R. 
775,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  foot-note  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Bryant  (Ala.),  14  R.  R.  R.  734,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  734. 

§For  the  authorities  in  this  series  on  the  question  whether  failure 
to  exercise  good  judgment  caused  by  fright  is  contributory  negli- 
gence, see  foot-note  appended  to  Staines  v.  Central  R.  Co.  (N.  J.),  17 
R  R.  R.  612,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  612;  foot-notes  appended 
to  Morey  v.  Lake  Superior,  etc.,  Ry.  Co.  (Wis.),  16  R.  R.  R.  113,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  113. 
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It  is  earnestly  contended  that  the  evidence  was  insufficient  to 
sustain  the  verdict,  for  the  reasons,  first,  that  it  failed  to  show 
any  neg^lig^ence  on  the  part  of  defendant,  and,  second,  that  it 
showed  that  the  deceased  was  guilty  of  contributory  negligence 
precluding  a  recovery.  The  deceased,  a  boy  within  a  few  days 
of  his  seventeenth  birthday,  and  possessed  of  all  his  faculties,  was 
driving,  in  a  light  spring  wagon,  filled  with  groceries  and  drawn 
by  one  horse,  across  defendant's  railroad  track,  where  the  same 
crosses  Twelfth  street,  in  the  town  of  Paso  Robles,  when  the 
wagon  was  struck  by  one  of  defendant's  locomotives,  and  he 
was  instantly  killed.  The  locomotive  was  attached  to  a  south- 
lx)und  passenger  train,  which  was  coming  into  the  town  several 
minutes  late,  and  there  was  evidence  to  the  effect  that  it  was 
running  at  an  unusually  high  rate  of  speed  for  that  place ;  some 
of  the  witnesses  testifying  to  35  miles  an  hour,  and  the  evidence 
as  to  the  space  within  which  the  train  was  brought  to  a  stop 
tending  to  corroborate  this.  The  Twelfth  street  crossing  was 
about  1,200  feet  north  of  the  railroad  station.^  The  town  was, 
according  to  the  census  of  1900,  a  place  of  1,224  inhabitants. 
There  was  some  testimony  to  the  effect  that  the  whistle  of  the 
locomotive  was  not  sounded  at  the  customary  place,  some  blocks 
north  of  Twelfth  street,  and  that  the  bell  upon  the  locomotive 
was  not  rung.  The  evidence  indicated  that  at  the  time  of  the 
accident,  by  reason  of  an  embankment  and  a  curve  in  the  railroad 
track,  one  approaching  the  crossing  on  Twelfth  street  from  the 
west,  as  was  deceased,  could  not  obtain  a  view  of  the  track  to 
the  north  of  Twelfth  street  until  within  30  or  40  feet  of  the 
crossing,  and  that  from  that  point  to  a  point  8  or  10  feet  from  the 
track  one  could  see  the  track  to  the  north  only  for  a  distance  of 
about  120  feet.  Changes  have  since  been  made,  making  the 
crossing  less  dangerous,  but  there  appears  to  be  no  serious  con- 
tention that  at  the  time  of  the  accident  the  situation  was  not  as 
already  stated.  Fronting  on  the  west  side  of  the  railroad  right 
of  way,  and  within  200  feet  of  the  south  side  of  Twelfth  street, 
was  a  flour  mill,  the  machinery  of  which  was  in  operation  at  the 
time  of  the  accident.  There  was  evidence  to  the  effect  that  the 
grade  of  Twelfth  street  from  a  point  about  125  feet  west  of  the 
crossing  to  the  track  is  a  downgrade  of  about  8  to  8^  feet  to 
the  hundred.  The  railroad  track  approaches  this  crossing  from 
the  north  on  a  very  slight  upgrade.  The  accident  occurred  on  the 
westerly  one  of  the  three  tracks  of  the  defendant  crossing  Twelfth 
street.  The  deceased  had  resided  in  Paso  Robles  for  many 
years,  and  had  been  driving  this  wagon  (a  grocery  delivery 
wagon)  for  several  months,  and  was  well  acquainted  with  the 
crossing.  There  was  evidence  introduced  on  behalf  of  the  plain- 
tiff to  the  effect  that  the  deceased  drove  his  wagon  down  Twelfth 
street  toward  the  track  at  a  slow  trot,  until  he  came  within  about 
8  or  10  feet  thereof,  when  he  brought  his  horse  to  a  walk,  mo- 
mentarily paused,  looked  up  the  track,  and  apparently  listened, 
and  then  proceeded  on  a  walk  across  the  track.  The  evidence  of 
plaintiflF's  principal  witness  showed  that  after  the  train  reached  a 
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place  where  it  could  be  seen  from  within  a  few  feet  of  the  track, 
which  must  have  been  within  120  feet  of  the  crossing,  two  or 
three  short  sharp  blasts  of  the  whistle  were  sounded  as  an  alarm, 
and  this  is  also  the  evidence  of  the  engineer  of  defendant's  train. 
If  the  train  was  traveling  at  the  rate  of  35  miles  an  hour,  as  we 
must  assume  it  was  in  view  of  the  verdict  and  the  order  of  the 
trial  court  denying  the  motion  for  a  new  trial,  it  took  only  the 
merest  fraction  over  two  seconds  to  reach  the  crossing  after  the 
giving  of  such  blasts. 

There  was  a  sharp  conflict  in  evidence  upon  some  of  the  points 
stated  above,  but,  in  view  of  the  verdict  and  the  order  of  the 
trial  court  denying  the  motion  for  a  new  trial,  we  must  here 
assume  the  truth  of  the  evidence  most  favorable  to  plaintiff. 
Upon  these  facts  we  have  no  doubt  that  the  evidence  was  suffi- 
cient to  support  a  finding  that  defendant  was  guilty  of  negli- 
gence. The  crossing  at  Twelfth  street  was,  in  view  of  the  facts 
already  stated,  an  exceedingly  dangerous  one.  The  curve  in  the 
track  and  the  embankment  obstructing  the  view  at  a  point  120 
feet  n6rth  of  such  crossing  made  it  incumbent  on  defendant  to 
exercise  more  care  in  approaching  the  crossing  than  could  have 
been  reasonably  expected  at  a  crossing  where  the  view  w^as  un- 
obstructed for  a  long  distance.  The  obligation  rested  upon  it  of 
taking  such  care  to  prevent  injury  by  its  trains  to  those  passing 
over  the  crossing  as  would,  under  the  existing  circumstances,  be 
reasonable,  and  if  the  view  of  its  track  was  so  obstructed  that  a 
person  lawfully  using  the  street  could  not,  before  passing  from  a 
place  of  safety  to  a  place  of  danger,  see  an  approaching  train 
just  beyond  the  obstruction,  in  time  to  escape  it,  if  it  moved  at  a 
high  rate  of  speed,  it  was  its  duty  to  moderate  the  speed  ac- 
cordingly, or  make  the  approach  of  the  train  reasonably  apparent 
by  other  methods  to  the  user  of  the  street.  It  is  true  that,  in  the 
absence  of  any  statute  or  ordinance  on  the  subject,  no  rate  of 
speed  is  negligent  per  se.  When  taken  in  connection  with  other 
circumstances,  however,  the  situation  is  very  different.  We  can 
conceive  of  cases  where,  independent  of  any  statute  or  ordinance, 
a  speed  of  35  miles  an  hour  in  approaching  a  crossing  would, 
under  the  circumstances  there  existing,  be  so  dangerous  as  at 
once  to  force  all  sensible  and  impartial  men  to  the  conclusion 
that  those  operating  the  train  were  not  using  reasonable  care  to 
avoid  injury  to  others,  and  thus  constitute  negligence  per  se. 
However  this  may  be,  there  can  be  no  doubt  that  the  question  as 
to  whether  or  not  a  rate  of  speed  at  a  crossing  is  so  dangerous  or 
excessive  as  to  constitute  negligence  must  depend  upon  the  par- 
ticular circumstances  there  existing,  and,  if  the  circumstances 
are  such  that  reasonable  and  impartial  men  may  well  differ  as  to 
whether  the  speed  maintained  at  the  particular  place  showed  a 
want  of  reasonable  care,  the  question  as  to  whether  the  railroad 
company  was  guilty  of  negligence  in  maintaining  such  speed  is 
one  for  the  jury.  See  Elliott  on  Railroads,  §§  1160,  1161; 
Cooper  V.  Los  Angeles,  etc.,  Co.,  137  Cal.  229,  232,  70  Pac.  11. 

Assuming  that  no  warning  was  given  of  the  approach  of  the 
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train  before  it  came  into  sig^ht  around  the  embankment,  except 
such  warning^  as  was  caused  by  the  mere  operation  of  the  train 
over  the  track,  and  this,  as  already  stated,  must  be  here  assumed 
in  view  of  the  evidence  and  the  verdict,  the  jury  were  amply  war- 
ranted in  concluding:  that  the  situation  at  this  crossing^  was  such 
as  to  render  the  maintenance  of  this  rate  of  speed  neglig^ence  on 
the  part  of  the  company.  Not  more  than  the  merest  fraction  over 
two  seconds  would  elapse  between  the  coming  into  sight  of  the 
train  and  the  moment  when  it  would  reach  the  crossing,  an  in- 
terval so  slight  as  to  give  one  incumbered  with  a  horse  and 
vehicle  very  little  opportunity  to  cross  in  safety,  or  withdraw,  if, 
after  stopping  and  listening,  he  had  commenced  to  move  forward 
and  was  already  practically  in  a  place  of  danger.  In  our  opin- 
ion, the  evidence  was  not  such  that  it  can  be  held  as  a  matter  of 
law  that  the  deceased  was  guilty  of  contributory  negligence. 

Defendant  relies  upon  the  rule  to  the  effect  that,  where  a  per- 
son about  to  cross  a  railroad  track  fails  to  take  such  precautions 
as  the  courts  declare  are  as  a  matter  of  law  essential  to  the  ex- 
ercise of  ordinary  care  on  the  part  of  one  so  .situated,  the  courts 
will  hold  as  a  matter  of  law  that  such  person  has  been  guilty  of 
negligence.  Those  precautions,  as  stated  by  this  court  in  Her- 
bert V,  Southern  Pacific  Co.,  121  Cal.  227,  230,  53  Pac.  651,  are  as 
follows,  viz. :  "The  railroad  track  of  a  steam  railway  must  itself 
be  regarded  as  a  sign  of  danger,  and  one  intending  to  cross  must 
avail  himself  of  every  opportunity  to  look  and  listen  for  ap- 
proaching trains.  What  he  must  do  in  such  a  case  will  depend 
upon  circumstances.  If  the  view  of  the  track  is  obstructed,  he 
should  take  greater  pains  to  listen.  If,  taking  those  precautions, 
he  would  have  seen  or  heard  the  approaching  train,  the  very 
fact  of  injury  will  raise  a  presumption  that  he  did  not  take  the 
required  precautions."  The  rule  here  laid  down  must  be  consid- 
ered the  settled  rule  of  this  state  (see  Green  v,  Los  Angeles,  etc., 
Co.,  143  Cal.  31,  76  Pac.  719,  101  Am.  St.  Rep.  68),  and,  if  the 
evidence  compelled  the  conclusion  that  the  deceased  failed  to 
observe  its  requirements,  there  could  be  no  escape  from  the 
conclusion  that  he  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

There  was,  however,  evidence  tending  to  prove  that  deceased 
took  every  precaution  required  by  this  rule.  If  he  had  not  done 
this,  but  had  continued  on  a  trot  across  the  track,  without  stop- 
ping, although  he  would  have  been  guilty  of  negligence,  he  prob- 
ably would  have  escaped  injury.  As,  because  of  the  obstruction 
to  the  view,  he  could  not  see  up  the  track  any  considerable  dis- 
tance, it  was  doubtless  his  duty,  on  approaching  the  crossing,  to 
reduce  the  speed  of  his  horse  and  take  greater  pains  to  listen^ 
and,  perhaps,  to  stop,  so  that  his  hearing  might  not  also  be  ob- 
structed by  any  noises  under  his  own  control.  Pepper  v.  S.  P. 
Co.,  105  Cal.  389,  399,  38  Pac.  974 ;  Fleming  v,  W.  P.  R.  R.  Co., 
49  Cal.  253;  Blackburn  v,  S.  P.  Co.,  34  Or.  215,  221,  55  Pac. 
225.  There  was  evidence  tending  to  show  that  he  did  all  this  at 
as  late  an  opportunity  as  was  given  him,  viz.,  within  8  or  10  feet 
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of  the  track.  According  to  that  evidence,  he  there  brought  his 
horse  to  a  walk,  and  then  momentarily  paused,  facing  partially  in 
the  direction  from  which  the  train  was  coming.  The  evidence 
warranted  the  conclusion  that  he  could  not  then  see  the  train. 
Unless  we  can  say  as  a  matter  of  law  that  the  noise  of  the  ap- 
proaching train  must  necessarily  have  been  apparent  to  him,  if, 
while  pausing,  he  had  listened  for  it,  we  cannot  assume  that  he 
was  not  listening.  Apparently  he  was  taking  every  precaution 
to  observe  whether  or  not  a  train  was  approaching.  There  was 
no  evidence  as  to  whether  there  was  any  wind.  The  train,  it 
must  be  assumed,  was  behind  a  high  embankment,  which  migbt 
have  obstructed  the  sound  of  its  movement  on  the  rails,  and  did 
not  indicate  its  approach  by  the  ringing  of  bell  or  sounding  of 
whistle.  The  machinery  of  a  flourmill  was  in  operation  within 
a  few  hundred  feet.  Under  all  these'  circumstances  we  do  not 
feel  warranted  in  saying  that  the  mere  operation  of  the  train 
over  the  rails  must  have  been  apparent  to  one  listening  frcMn  a 
poixit  8  or  10  feet  west  of  the  crossing.  It  was  not  essential  to 
the  exercise  of  ordinary  care  on  the  part  of  deceased  that  he 
should  stop  and  listen  for  any  particular  length  of  time.  If  he 
looked  and  listened  attentively,  and  could  not  see  or  hear  the 
train,  and  proceeded  to  leave  his  place  of  safety  and  enter  upon 
a  place  of  danger  only  after  so  doing,  it  cannot  be  held  that  he 
was  guilty  of  negligence  as  a  matter  of  law  in  starting  forward 
to  cross  the  track. 

Having  once  started,  although  not  at  once  upon  the  track,  he 
was  already  in  a  place  of  danger.  It  must  be  borne  in  mind  that 
we  are  not  considering  the  case  of  a  pedestrian  who  is  not  in  any 
danger  until  he  has  stepped  within  the  reach  of  the  train,  and 
who,  up  to  the  very  moment  of  so  doing,  has  a  sure  and  certain 
mode  of  escape  clearly  open  to  him,  but  the  case  of  one  on  a 
loaded  grocery  wagon,  driving  a  horse  attached  thereto,  who 
has  commenced  to  move  down  a  grade  toward  a  railroad  track, 
and  is  already  within  a  very  few  feet  thereof.  Probably  the  loco- 
motive flashed  into  view  of  the  deceased  and  gave  its  sharp  alarm 
blasts  before  his  horse  was  actually  on  the  track,  but  it  does  not 
follow  that  he  was  guilty  of  negligence  in  attempting  to  escape 
the  threatened  danger  by  crossing  in  front  of  the  train.  The 
evidence  warranted  the  conclusion  that  at  this  time  the  deceased 
was,  without  any  negligence  on  his  part,  already  in  a  position: 
of  great  peril,  and  that  immediate  action  on  his  part  was  neces- 
sary to  avoid  injury.  Bewildered  as  he  must  have  been  by  the 
sudden  appearance  of  the  train  and  the  threatened  peril,  he  was 
not  required  to  exercise  all  that  presence  of  mind  and  carefulness 
which  are  required  of  a  careful  and  prudent  man  under  ordinary 
circumstances.  Harrington  v.  Los  Angeles  Rv.  Co.,  140  Cal. 
514,  521,  74  Pac.  15,  63  L.  R.  A.  238,  98  Am.  St.  Rep.  85.  He 
was  only  required  to  do  what  was  reasonable  under  the  existing 
circumstances.  It  is  possible  that  he  might  still  have  been  able 
to  so  stop,  back,  and  turn  his  horse  and  wagon  as  to  entirely  es- 
cape injury,  although  the  evidence  is  not  such  as  to  make  this 
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clearly  appear.  The  case  was  undoubtedly  one  where  the  reason- 
ableness of  the  effort  to  escape  injury  after  discovery  of  the 
danger  was  a  question  for  the  jury,  to  be  determined  by  them  in 
view  of  all  the  circumstances  shown  by  the  evidence.  See  Har- 
rin^on  v.  L.  A.,  etc.,  supra;  Liverpool,  etc.,  Ins.  Co.  v,  S.  P. 
Co.,  125  Cal.  434,  439,  58  Pac.  55.  The  evidence  is  such  as  to 
preclude  us  from  disturbing  their  finding  thereon. 

In  the  matter  of  instructions  to  the  jury  there  was  no  prejudi- 
cial error.  The  first  instruction  complained  of,  wherein  the 
court  stated  the  nature  of  the  action,  cannot  reasonably  be  con- 
strued as  assuming  any  wrongful  act  or  negligence  on  the  part 
of  defendant.  It  may  be  conceded  that  the  second  instruction 
complained  of  stated  a  proposition  of  law  that  was  "purely  ab- 
stract as  far  as  this  case  is  concerned,"  but  it  was  of  such  a 
nature  that  it  could  not  have  operated  to  the  prejudice  of  de- 
fendant. The  requested  instruction  as  to  the  duty  of  one  ap- 
proaching a  railroad  crossing,  taken  from  the  opinion  in  Herbert 
V,  S.  P.  Co.,  supra,  was  fully  covered  by  other  instructions  given. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
are  affirmed. 

We  concur :    Shaw,  J. ;  Henshaw,  J. 


Central  of  Georgia  Ry.  Co.  v.  Duggan. 

(Supreme   Court   of   Georgia,    Dec.    21,    1905.) 

[52  S.   E.   Rep.   768.] 

Railroads — Killin||r  Stock — Evidence.* — The  facts  of  this  case  bring 
it  within  the  decision  announced  in  Central  Ry.  Co.  v.  Neidlinger, 
35  S.  E.  364,  110  Ga.  329,  wherein  this  court  ruled  that  where  stock  is 
killed,  not  at  a  public  road  crossing,  but  some  distance  beyond,  and 
the  stock  suddenly  came  on  the  track  at  a  point  so  nearly  in  front  of 
the  locomotive  that,  notwithstanding  all  possible  efforts,  the  progress 
of  the  train  could  not  be  arrested  before  the  stock  was  struck,  the 
owner  could  not  recover  of  the  railway  company  in  a  suit  for  dam- 
ages, although  it  appeared  that  in  approaching  the  crossing  the 
engineer  did  not  observe  the  requirement  of  the  law  as  to  checking 
the  speed  of  the  train;  his  failure  so  to  do  not  being  the  proximate 
cause  of  the  injury. 

(Syllabus  by  the  Court.) 

*For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Greenawaldt  v.  Lake  Shore,  etc.,  Ry.  Co.  (Tnd.),  17  R.  R.  R.  816,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  816;  Gilliam  v,  Texas  &  P.  Ry.  Co.  (La.), 
17  R.  R.  R.  786.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  Ramsbottom  v. 
Atlantic  Coast  Line  R.  Co.  (N.  Car.),  17  R.  R.  R.  776,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  776;  St.  Louis  &  S.  F.  R.  Co.  v.  League  (Kan.).  17  R. 
R.  R.  772,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  Alabama  Great  Southern 
R.  Co.  V.  Vail  (Ala.),  17  R.  R.  R.  718,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
718;  Lewis  v.  Vicksburg,  etc.,  Ry.  Co.  (La.),  17  R.  R.  R.  714,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  714;  Phillips  v.  Durham  &  C.  R.  Co.  (N.  Car.), 
17  R.  R.  R.  704,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  704;  Anderson  v. 
Southern  Ry.  (S.  Car.),  17  R.  R.  R.  701,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
701;  Illinois  Cent.  R.  Co.  v.  Watson  (Miss.),  17  R.  R.  R.  199,  40  Am. 
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Error  from  Superior  Court,  Effing^ham  County;  P.  E.  Sea- 
brook,  Judge. 

Action  by  James  Duggan  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

A.  C.   Wright  and  Lawton  &  Cunningham,  for  plaintiff   in 
error. 
R.  F,  C.  Smith,  for  defendant  in  error. 

Evans,  J.    Judgment  reversed.    All  the  Justices  concurring. 


Wallace  v.  North  Alabama  Traction  Co. 

(Supreme   Court   of  Alabama,  June   30,   1905.) 

[40   So.   Rep.   89.] 

Appeal — Exclusion  of  Evidence — Harmless  Error. — Where,  in  an 
action  for  the  neglig^ent  killing  of  a  dog,  the  court  found  that  de- 
fendant was  not  negligent,  the  error  in  excluding  evidence  of  the 
value  of  the  dog  was  harmless. 

Evidence — Declarations  of  Employee — ^Admissibility.* — In  an  ac- 
tion against  a  street  railway  company  for  the  negligent  killing  of  a 
dog,  the  declaration  of  the  motorman  in  charge  of  the  car,  made 
after  the  occurrence,  was  not  binding  on  defendant,  and  was  inad- 
missible. 

Same — Statement  of  Fact. — Where  there  was  an  obstruction,  shut- 
ting a  car  out  of  view  while  at  a  certain  point,  an  answer  that  a 
person  could  not  see  the  car  was  not  objectionable  as  involving  a 
conclusion,  but  was  a  statement  of  a  fact. 

Same — Res  Gestae.t — In  an  action  against  a  street  railway  com- 
pany for  killing  a  dog,  evidence  that  the  car,  while  approaching  the 
place  where  the  dog  was  run  over,  was  making  a  great  deal  of  noise, 
was  admissible  as  a  part  of  the  res  gestae. 

&  Eng.  R.  Cas.,  N.  S.,  199;  Birmingham  Ry.,  Light  &  Power  Co.  v, 
Hinton  (Ala.),  17  R.  R.  R.  173,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  173; 
Peerless  Mfg.  Co.  v.  New  York,  etc.,  R.  R.  (N.  H.),  17  R.  R.  R.  13,  40 
Am.  &  Eng.  R.  Cas..  N.  S.,  13;  foot-notes  appended  to  Shamblin  v. 
New  Orleans  &  N.  W.  R.  Co.  (La.),  16  R.  R.  R.  528,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  528;  Fishburn  v.  Burlington  &  N.  W.  Ry.  Co.  (Iowa),  16 
R.  R.  R.  444,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  444;  Pharr  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  (La.),  16  R.  R.  R.  434,  39  Am.  &  Eng.  R.  Cas.. 
N.  S.,  434;  Southern  Ry.  Co.  v.  Williams  (Ala.),  16  R.  R.  R.  429,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  429;  Smith  v.  Fordyce  (Mo.),  16  R.  R.  R. 
378,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378;  Dean  v.  Oregon  R.  &  Nav. 
Co.  (Wash.),  16  R.  R.  R.  237,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 

*For  the  authorities  in  this  series  on  the  question  whether  or  not 
the  declarations  of  railroad  employees  are  res  gestae,  see  foot-note 
appended  to  South  Covington  &  C.  St.  Ry.  Co.  v.  Riegler's  Adm'r 
(Ky.),  15  R.  R.  R.  256,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  256;  foot-notes 
appended  to  Havens  v.  Rhode  Island  Suburban  Ry.  Co.  (R.  I.),  13 
R.  R.  R.  549,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 

fFor  the  authorities  in  this  series,  where  the  term  is  used  eo 
nomine,  on  the  question  whether  or  not  circumstances  attending  an 
accident  are  res  gestae,  see  Southern  Ry.  Co.  t/.  Crowder  (Ala.),  1  R. 
R.  R.  70,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  70  (evidence  as  to  construe- 
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Appeal — Admission  of  Evidence — Harmless  Error. — Where,  in  an 
action  against  a  street  railway  company  for  killing  a  dog,  the  evi- 
dence of  a  witness  having  no  personal  knowledge  of  the  facts 
showed  that  the  car  running  over  the  dog  could  have  been  stopped  in 
time  to  have  prevented  the  injury,  the  error,  if  any,  in  refusing  to 
exclude  the  evidence,  was  not  prejudicial  to  plaintiff. 

Evidence — Opinion  Evidence — Competency  of  Experts.} — A  motor- 
man  of  several  months'  experience  is  competent  to  give  his  opinion 
that  it  was  impossible  to  have  stopped  the  car  by  the  application  of 
all  the  appliances  at  his  demand  in  time  to  have  prevented  the  injury 
complained  of. 

Appeal — Exceptions — Necessity. — Where  no  exception  was  re- 
served to  the  judgment,  nor  taken  to  the  denial  of  the  motion  for  a 
new  trial,  neither  the  finding  of  the  judge  nor  the  denial  of  the  motion 
will  be  reviewed. 

Same — Discretion  of  Court — Attachment  of  Witness. — The  matter 
of  issuing  an  attachment  for  a  witness  is  within  the  exercise  of  the 
court's  discretion,  and  the  action  of  the  court  in  refusing  to  issue  an 
attachment  will  not  be  disturbed,  in  the  absence  of  the  abuse  of  dis- 
cretion. 

Appeal  from  Circuit  Court,  Morgan  County;  D.  W.  Speake, 
Judge. 

"Not  officially  reported." 

Action  by  B.  P.  Wallace  against  the  North  Alabama  Traction 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Rehearing  denied  January  9,  1906. 

tion  of  car  as  part  of  the  res  gestse,  in  action  for  injury  to  passenger); 
Illinois  Cent.  R.  Co.  v.  Henon  (Ky.),  3  R.  R.  R.  145,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  145  (the  circumstances  under  which  the  injury  was 
committed  were  properly  admitted  as  a  part  of  the  res  gestae,  in  an 
action  for  injuries  to  a  minor  employee);  Louisville  &  N.  R.  Co.  v. 
Carothers  (Ky.),  3  R.  R.  R.  750,  26  Am.  &  Eng.  R.  Cas..  N.  S.,  750 
(outcries  of  other  injured  passengers);  Louisville  &  N.  R.  Co.  v. 
Stewart  (Ala.),  21  Am.  &  Eng.  R.  Clas.,  N.  S.,  34  (evidence  of 
movements  of  other  trains,  in  action  for  injury  to  bicycle  rider  at 
crossing);  Louisville  &  N.  R.  Co.  v.  Bell  (Ky.),  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  413  (quarrel  between  stockmen  and  trainmen);  Bradley 
V  Ohio  River  &  C.  Ry.  Co.  (N.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
340  (in  an  action  for  the  death  of  a  passenger,  after  she  had  alighted, 
and  was  crossing  the  track  in  its  rear  in  a  hack,  evidence  tending  to 
show  that  the  hack  and  the  body  of  deceased's  daughter,  who  was 
injured  at  the  same  time,  were  pushed  back  by  the  train,  was  ad- 
missible as  part  of  the  res  gest<e,  as  tending  to  show  what  stopped 
the  train;  defendant  claiming  that  the  train  could  not  have  been 
stopped  so  soon  if  it  had  been  detached  from  the  engine,  and 
"kicked"  back,  as  plaintiff  contended);  Chicago,  B.  &  Q.  R.  Co.  v. 
Oyster  (Neb.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  655  (position  of  de- 
cedent and  the  engine  shortly  after  the  accident). 

JFor  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  expert  testimony  and  opinion  evidence,  see  foot-note  ap- 
pended to  Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.),  17  R.  R.  R.  309, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  309;  Macon  Ry.  &  L.  Co.  v.  Mason 
(Ga.),  17  R.  R.  R.  201,  40  Am.  &  Eng.  R.  Cas.,  X.  S..  201;  Birming- 
ham Ry.,  L.  &  P.  Co.  V.  Enslen  (Ala.),  17  R.  R.  R.  127,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  127:  foot-notes  appended  to  German  Ins.  Co.  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  494,  39  Am.  &  Eng.  R.  Cas.,  N.  S.. 
494. 
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Wert  &  Wert,  for  appellant. 
John  C.  Eyster,  for  appellee. 

Tyson,  J.  This  action  is  to  recover  damag^es  for  the  neg^li- 
g^ent  killing^  of  plaintiff's  dog:.  The  case  was  tried  below  by  the 
judfife  without  a  jury,  and  a  judgment  rendered  for  defendant, 
from  which  the  plaintiff  prosecutes  this  appeal.  Quite  a  number 
of  exceptions  were  reserved  to  the  ruling:s  of  the  court  upon  the 
admission  and  exclusion  of  evidence,  ilany  of  these  relate  to 
the  question  of  the  value  of  the  dog^.  These  rulings  must  be  re- 
garded as  innocuous,  if  erroneous,  unless  there  is  merit  in  those 
exceptions  taken  to  the  rulings  upon  the  admission  and  exclusion 
of  evidence  pertinent  to  the  contested  issue  of  fact  of  negligence 
vel  non.  For  clearly,  if  the  court  found  that  defendant  was  not 
negligent  upon  relevant  and  legal  testimony,  the  rulings  affect- 
ing the  question  of  value  "become  utterly  immaterial. 

The  action  of  the  court  in  excluding  the  declarations  of 
Smith  to  witness  Wallace  was  proper.  Smith's  declarations  after 
the  occurrence  could  not  bind  the  defendant.  The  objection 
urged  against  the  correctness  of  the  court's  ruling  in  permitting 
the  witness  on  cross-examination  to  state  in  answer  to  a  question 
that  Moore,  who  was  with  him  at  the  time  the  dog  was  killed  by 
the  car,  sitting  where  he  was,  could  not  see  the  car  at  Canal  street, 
is  that  the  answer  is  a  conclusion  of  the  witness.  The  answer 
does  not  necessarily  involve  a  conclusion,  but  may  have  been 
the  statement  of  a  fact.  For  aught  appearing  from  the  record, 
there  may  have  been  an  obstruction  between  Moore  and  Canal 
street  that  would  have  completely  shut  out  his  view  of  the  car  at 
that  point.  If  such  was  the  situation,  the  answer  was  nothing 
more  than  a  shorthand  rendering  of  the  fact.  A.  G.  S.  Rv.  z'. 
Linn,  103  Ala.  134.  159,  15  South.  508. 

Nor  was  there  error  in  permitting  defendant  on  cross-examina- 
tion of  plaintiff's  witnesses  to  show  by  them  that  the  car,  while 
approaching  the  place  where  the  dog  was  run  over,  was  making 
a  great  deal  of  noise.  This  was  a  part  of  the  res  gestae  of  the 
occurrence,  and  was  properly  admitted. 

If  it  be  conceded  the  court  erred  in  not  excluding  the  testimony 
of  the  witness  Edwards  relative  to  the  various  distances  testified 
to  by  him,  because  of  a  want  of  personal  knowledge  of  the  facts, 
yet  we  think  it  appears  that  the  plaintiff  was  not  and  could  not 
have  been  prejudiced  by  allowing  the  evidence  to  remain  in. 
Indeed,  if  it  had  any  bearing  upon  the  determination  of  the  issue 
of  negligence  vel  non.  it  was  more  favorable  to  him  than  to  de- 
fendant. It  tended  to  show,  if  any  thing,  that  the  car  could  have 
been  stopped  in  time  to  have  prevented  the  killing  of  the  dog  after 
it  went  upon  the  track.  There  is  no  merit  in  any  of  the  excep- 
tions reserved  to  the  refusal  of  the  court  to  exclude  certain 
parts  of  the  showing  made  for  the  witness  Smith.  He  had  had 
several  months'  experience  as  a  motorman,  and  as  an  expert 
could  give  his  opinion  that  it  was  impossible  to  have  stopped  the 
car  by  the  application  of  all  the  appliances  at  his  command  in 
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time  to  have  prevented  striking  the  dog^.  A.  G.  S.  Ry.  v,  Linn, 
supra;  Choate  v.  So.  Ry.  Co.,  119  Ala.  611,  24  South.  373.  The 
other  matters  objected  to  were  facts  and  not  conclusions. 

No  exception  appears  to  have  been  reserved  to  the  judgment 
rendered.  Nor  does  the  record  show  that  an  exception  was 
taken  to  the  ruling  of  the  court  in  denying  the  motion  for  a  new 
trial.  Neither  the  finding  of  the  judge  nor  the  denial  of  the 
motion  will  be  reviewed. 

The  refusal  to  issue  an  attachment  for  the  witness  Norwood 
was  a  matter  within  the  exercise  of  the  court's  discretion,  which 
is  not  shown  to  have  been  abused. 

There  is  no  reversible  error  in  the  record  of  which  the  plaintiff 
can  complain. 

Affirmed. 

McClei*i*an,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


Kelley  v,  Ohio  River  R.  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Oct.  31,  1905.    On  Re- 
hearing, Jan.  9,   1906.) 

[52  S.   E.   Rep.  520.] 

Trial — Demurrer  to  Evidence. — Upon  demurrer  to  evidence  by  de- 
fendant, if  the  plaintiflPs  evidence  is  sufficient  to  sustain  his  case, 
oral  evidence  of  the  demurrant  conflicting  with  that  of  the  demurree 
is  ignored,  and  the  demurrer  overruled,  unless  the  oral  evidence  of 
the  demurrant  be  so  clearly  preponderant  over  that  of  the  demurree 
that  a  verdict  for  the  demurree  would  be  set  aside. 

Death — Wrongful  Act — Damages.'" — In  an  action  in  behalf  of  a 
father  for  killing  his  son  by  wrongful  act  or  negligence,  the  jury  is 
not  confined  to  compensative  damages  for  mere  pecuniary  injury, 
but  may  consider  the  sorrow,  the  mental  distress,  and  bereavement 
of  the  father. 

Railroads — Injury  to  Person  on  Track — Signals.t — When  the  train- 
men see  a  person  walking  on  a  railroad  track,  they  must  give  him  an 
alarm  signal  at  such  distance  before  reaching  him  as  will  enable  him 
to  hear  it  aitd  get  oflF  the  track.  Until  such  alarm  is  given,  they  can- 
not act  on  the  assumption  that  he  will  get  off  the  track. 

(Syllabus  by  the  Court.) 

*For  the  authorities  in  this  series  on  the  question  whether  or  not 
there  be  a  recovery  on  account  of  mental  suffering,  in  negligence 
cases,  see  foot-notes  appended  to  Southern  Pac.  Co.  v.  Hetzer  (C. 
C.  A.),  17  R.  R.  R.  724,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  724. 

fFor  the  authorities  in  this  series  on  the  question  of  the  right  of 
those  in  charge  of  trains  or  cars  to  assume  that  persons  on  or  near 
tracks  will  avoid  danger,  see  foot-notes  appended  to  Seaboard  R.  R. 
Co.  V.  Vaughan's  Adm'x  (Va.),  17  R.  R.  R.  600,  40  Am.  &  Eng.  R. 
Cas..  N.  S.,  600;  Woolf  V.  Washington  Ry.  &  Nav.  Co.  (Wash.),  16 
R.  R.  R.  846.  39  Am.  &  Eng.  R.  Cas.,  N.  S..  846;  Markowitz  v.  Metro- 
politan St.  Ry.  Co.  (Mo.).  16  R.  R.  R.  838.  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  838;  St.  Louis  S.  W.  Ry.  Co.  v.  Purcell  (C.  C.  A.),  16  R.  R.  R. 
779,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  foot-notes  appended  to  Mont- 
gomery St.  Ry.  V.  Rice  (Ala.),  16  R.  R.  R.  499,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  499. 
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Error  to  Circuit  Court,  Wayne  County. 

Action  by  John  Kelley  ag^ainst  the  Ohio  River  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Marcum,  Marcum  &  Shepherd  and  IV.  W,  Marcum,  for  de- 
fendant in  error. 

Brannon,  p.  This  is  an  action  by  John  Kelley,  as  adminis- 
trator of  James  Kelley^  against  the  Ohio  River  Railroad  Com- 
pany to  recover  damages  for  killing  James  Kelley  by  running  a 
passenger  train  against  him.  The  defendant  entered  a  demurrer 
to  the  evidence,  and  upon  it  the  court  rendered  judgment  against 
the  defendant  for  $5,000,  the  damages  assessed  by  a  jury.  James 
Kelley  and  one  O'Conner  were  walking  along  the  railroad  track, 
using  it  for  a  footway,  and  were  struck  by  a  passenger  train 
running  at  the  speed  of  35  or  40  miles  an  hour,  and  both  were 
killed.  The  case  does  not  involve  the  question  of  the  liability  of 
a  railroad  company  for  failure  to  keep  a  lookout  for  persons  on 
its  tracks ;  for  it  is  without  question  that  the  trainmen  could  see 
Kelley  and  O'Conner  on  the  July  day  of  a  straight  track  for 
more  than  half  a  mile,  and  did  see  them  for  a  long  distance  before 
they  were  struck.  The  single  question  is  a  question  of  fact; 
that  is,  whether  the  trainmen,  after  discovering  Kelley  and 
O'Conner  on  the  track,  were  guilty  of  negligence  in  failing  to 
sound  an  alarm  at  the  proper  distance  before  striking  them. 

It  is  undeniable  law  that  one  walking  upon  a  railroad  track, 
using  it  as  a  footway,  is  a  trespasser,  and  in  that  very  act  is 
guilty  of  great  negligence.  Spicer  v.  Railroad  Co.,  34  W.  Va. 
514,  12  S.  E.  553,  11  L.  R.  A.  385.  But  whilst  such  is  the  law, 
it  is  also  settled  law  that  after  the  trainmen  have  discovered  one 
so  walking  upon  the  track  they  owe  to  him  a  duty  under  the  law. 
They  cannot  injure  him  by  willful  or  gross  or  wanton  negligence. 
Spicer  v.  Railroad  Co.,  34  W.  Va.  514,  12  S.  E.  553,  11  L.  R.  A. 
385.  Whatever  be  the  duty  of  a  railroad  company's  agent  to  keep 
a  lookout  to  discover  persons  on  the  track,  certain  it  is  that  when 
the  trainmen  have  discovered  a  human  being  on  the  track,  and  in 
danger,  they  must  give  him  warning  of  the  train's  approach, 
such  a  warning,  by  whistle  or  bell,  at  such  a  distance,  before 
reaching  the  trespasser,  that  he  will  be  able  to  hear,  take  a 
thought  for  his  safety,  and  get  off  the  track.  Common  humanity 
demands  this.  True  he  is  a  trespasser  and  in  tlie  wrong;  but, 
though  every  man  who  uses  the  railroad  track  as  a  foot-way  is 
committing  a  trespass  has  placed  himself  within  the  precinct  of 
danger  where  he  has  no  right  to  be,  and  is  guilt\'  of  gross  negli- 
gence, yet  people  do  walk  upon  railroad  tracks,  and  the  law, 
from  sheer  necessity,  has  established  the  rule,  applicable  not 
only  to  railroads,  but  generally  applicable,  that  it  is  the  duty  of 
one  from  whom  the  injury  comes  that  he  shall,  when  he  sees  a 
man  in  danger,  use  reasonable  care,  take  reasonable  steps,  rea- 
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sonable  under  the  circumstances  of  the  particular  case,  to  save 
the  man  in  dangler.  He  cannot  punish  the  trespasser  for  his 
wron^.  It  is  a  condition,  not  a  theory.  He  cannot  thus  himself  be 
guilty  of  a  great  wrong.  He  must  help  his  perishing  brother  by 
doing  what  he  reasonably  can  to  warn  and  save  him.  These  men 
were  absent-minded  in  conversation.  Some  become  listless  and 
abstracted  in  mind.  They  are  entitled  to  warning.  At  any  rate, 
so  the  law  is.  Under  this  principle  it  is  the  duty  of  a  railroad 
company,  it  was  the  duty  of  the  defendant  in  this  case,  to  blow 
an  alarm  with  its  locomotive  at  a  point  far  enough  from  Kelley 
to  reach  his  ears,  allowing  him  to  realize  his  danger,  and  take 
steps  to  save  himsell  from  the  rushing  deadly  locomotive.  Raines 
V.  Railroad,  39  W.  Va.  50,  19  S.  E.  565,  24  L.  R.  A.  226 ;  Teel  v. 
Railroad,  49  W.  Va.  85,  38  S.  E.  518;  3  Elliott  on  Railroad,  §§ 
1253-1257.  In  that  late  great  work,  Thompson's  Commentaries 
on  Negligence  (volume  1,  §  238),  we  find  this:  "The  courts  are 
almost  universally  agreed  that,  notwithstanding  the  fact  that  the 
plaintiff  or  the  person  injured  has  been  guilty  of  some  negligence 
in  exposing  his  person  or  property  to  an  injury  at  the  hands  of 
the  defendant,  yet,  if  the  defendant  discovered  the  exposed  situa- 
tion of  the  person  or  the  property  in  time,  by  the  exercise  of 
ordinary  or  reasonable  care  after  so  discovering  it,  to  have 
avoided  injuring  it,  and  nevertheless  failed  to  do  so,  the  con- 
tributory negligence  of  the  plaintiff  or  of  the  person  injured  does 
not  bar  a  recovery  of  damages  from  the  defendant.  The  rule  is 
aptly,  illustrated  by  taking  the  case  where  a  person  negligently 
walks  upon  a  railroad  track,  and  fails  to  keep  out  of  the  way  of  a 
passing  train.  If  the  engineer,  after  noticing  his  exposed  situa- 
tion, fails  to  stop  his  engine,  or  give  the  proper  signals,  or  other- 
wise act  willfully  and  recklessly,  in  consequence  of  which  the 
person  is  killed  or  injured,  the  company  shall  be  liable  to  pay 
damages." 

These  unfortunate  men  were  on  the  railroad  track,  seen  by 
the  engineer  and  fireman,  as  they  themselves  say,  for  a  very  con- 
siderable distance  before  they  were  struck,  in  open  daylight. 
They  say  that,  when  the  train  struck  the  straight  track,  they  saw 
the  men.  They  saw  them  before  blowing  a  crossing  signal,  at 
least  1,000  feet  before  the  men  were  struck.  Furthermore,  the 
engineer  swore  that,  after  blowing  the  whistle,  he  saw  that  the 
men  were  making  no  effort  to  get  oflf  the  track.  The  facts  fully 
establish  beyond  dispute  that  the  trainmen  saw  these  men,  and 
saw,  and  had  occasion  to  realize,  plain  reason  to  realize,  that 
they  were  in  imminent  danger,  and  did  realize  it.  Everybody 
must  know  that  an  engineer  who  sees  two  men  walking  in  front 
of  his  engine,  flying  at  the  rate  of  40  miles  an  hour,  only  a  few 
feet  away,  sees  that  they  are  in  imminent  danger.  True  the 
engineer  may  assume  that  the  trespasser  will  get  oflf  the  track; 
but,  when  he  sees  for  several  hundred  feet  that  he  makes  no 
eflfort  to  get  off  the  track,  it  must  inevitably  arouse  a  reasonable 
apprehension  that  the  man  does  not  realize  his  danger,  and  that 
the  case  calls  for  prompt  alarm  signals.     If  it  be  true,  as  the 
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eiipineer  says,  that  he  blew  a  crossing  si^al  1,000  feet  away 
from  the  men,  the  very  fact  and  the  fact  that  the  men  still  kept 
walking  the  track  were  enough  to  tell  the  engineer  that  the  men 
were  listless,  and  to  watch  them  closely,  and  to  alarm  them  at  the 
proper  point.  But  the  engineer  and  fireman  let  these  men  walk 
on,  according  to  the  plaintiff's  evidence,  without  any  sound  of 
alarm  until  the  moment  before  the  engine  struck  them  and  hurled 
them  into  eternity.  Three  witnesses  swear  pointedly  that  they 
heard  no  whistle  at  the  crossing  even.  Three  witnesses  swear 
that  the  locomotive  gave  two  toots  for  alarm,  but  did  not  do  so 
until  just  as  the  engine  struck  the  men.  One  of  the  witnesses 
says  it  stnick  them  just  as  the  second  toot  was  sounded.  If  this 
b»*  so,  if  this  is  a  fact,  then  the  liability  of  the  company  is  infalli- 
bly fixed  under  the  law  of  the  land,  and  really  here  the  case  ends. 
Remember  that  we  are  upon  at  demurrer  to  the  evidence,  and 
under  principles  applicable  to  a  demurrer  to  the  evidence  we 
cannot  get  away  from  accepting  as  a  fact  that  no  kind  of  alarm 
signal  was  given  until  just  as  the  locomotive  struck  Kelley  and 
0*Conner.  There  is  conflicting^  evidence,  or  con6icting  in  tend 
ency  and  effect,  disputing  the  theory  that  no  alarm  was  given  ur- 
til  just  as  the  engmo  stiuck  the  men.  Two  witnesses  sav  that  the 
train  was  nearly  opposite  the  residence  of  Bowe,  that  the  engine 
had  passed  the  house,  but  that  some  of  its  cars  were  opposite  it. 
when  the  alarm  was  sounded,  and  Bowe  measured  from  the  point 
where  the  train  was  when  it  gave  the  alarm  to  the  point  where  it 
struck  Kelley  and  O'Conner,  and  found  it  to  be  345  feet.  Now, 
can  Bowe  be  certain  as  to  the  point  at  which  the  train  was  ?  The 
train  was  flying.  Is  this  evidence  as  certain  as  that  of  the  three 
men  who  saw  the  men  struck  and  heard  the  whistle  at  the  same 
time?  One  of  these  three  witnesses,  when  cross-examined,  was 
asked  if  he  had  an  idea  how  far  the  engine  was  from  the  man 
when  it  blew  the  first  whistle,  and  answered  tliat  he  did  not 
know.  When  asked  if  it  was  as  much  as  100  yards,  he  said  he 
did  not  know.  This  somewhat  weakens  his  evidence;  but  the 
fact  remains  that  he  said :  "She  whistled  twice  about  the  time  she 
hit  them."  Besides,  two  other  men  swear  the  same  thing.  He 
was  a  boy  13  years  of  age,  and  we  all  know  that  under  cross- 
examination  children  are  not  always  consistent  in  all  their  state- 
ments. It  is  said  that  Bowe's  measurement  of  the  distance  was 
with  a  tape  line,  whereas  the  three  witnesses  who  said  that  the 
whistles  were  just  as  the  men  were  struck  merely  guessed  dis- 
tance with  the  eye.  There  was  no  distance  for  them  to  measure, 
because  they  say  pointedly  that  the  train  struck  the  men  just  as 
it  whistled  two  short  toots,  one  after  another.  The  engineer  and 
fireman  say  that  they  discovered  that  the  men  were  making  no 
effort  to  get  off  the  track  about  the  train's  length  before  the  men 
were  struck,  and  that  the  alarms  were  given  that  distance  before 
the  men  were  struck :  that  is,  320  feet.  Now,  these  versions  con- 
flict upon  the  most  material  controlling  point :  that  is,  as  to  where 
the  train  was,  with  reference  to  Kelley  and  O'Conner,  when  the 
alarm  was  blown?     What  must  the  court  do  under  a  demurrer 
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to  evidence?  Can  it  reject  as  mistaken  or  untrue  the  definite 
statements  of  three  witnesses  that  no  alarm  was  given  until  just 
as  the  men  were  struck,  and  accept  as  correct  and  true  the  ad- 
verse evidence?  That  adverse  evidence  may  be  the  truth.  It 
may  be  that  injustice  is  done  in  this  case. 

After  patient  examination  by  the  court  of  this  case,  we  feel 
some  reluctance  in  rendering  the  judgment  which  we  render.  It 
may  do  injustice,  but  we  feel  that  we  cannot,  under  principles 
governing  demurrers  to  evidence,  throw  away  the  case  plainly 
made  by  the  plaintiff's  evidence,  and  take  that  made  by  the  de- 
fendant's. The  law  forbids  this.  We  cannot  say  that  there  is  a 
decided,  plain  preponderance  of  evidence  in  behalf  of  the  defend- 
ant. Neither  in  number  nor  weight  is  there  preponderance  for 
the  defendant.  Two  witnesses  swear  that  the  train  was  320  feet 
from  the  men  when  the^  whistle  was  blown.  Three  witnesses 
flatly  deny  this.  We  have  no  reason  to  say  that  those  three  are 
false.  The  evidence  of  the  two  witnesses  who  say  that  the  engine 
had  just  passed  Bowe's  house  has  not  that  degree  of  certainty 
as  to  just  where  it  was  to  enable  us  to  say  that  it  was  distant  from 
Kelly  and  O'Conner.^  They  might  be  mistaken  as  to  the  exact 
place  of  the  engine.  Our  cases  relative  to  the  treatment  of  de- 
murrers to  evidence  say  that  when  the  evidence  of  the  two  sides 
directly  or  in  effect  conflicts  the  oral  evidence  of  the  demurrant 
conflicting  with  that  of  the  demurree  is  disregarded,  and  the 
evidence  of  the  demurree  is  held  to  prove  all  that  it  can  fairly 
be  regarded  as  proving,  and  the  demurrer  is  decided  against  the 
demurrant,  unless  the  evidence  of  the  demurrant  clearly  and  de- 
cidedly preponderates  against  the  demurree 's  case,  or  his  case  is 
without  sufficient  evidence  to  sustain  it.  Still,  if  the  preponder- 
ance in  favor  of  the  demurrant  is  so  clear  and  decided  that  the 
court  ought  to  set  aside  a  verdict  against  him,  his  demurrer  ought 
to  be  sustained.  But  the  demurrant  by  his  demurrer  takes  the 
case  from  the  jury,  and,  if  the  evidence  is  such  that  a  verdict  for 
the  demurree  would  stand,  the  demurrer  to  the  evidence  must  be 
overruled.  To  sustain  the  demurrer  the  evidence  must  plainly 
preponderate,  decidedly  preponderate,  not  be  merely  doubtful,  so 
that  different  persons  might  come  to  different  conclusions.  Bar- 
rett V.  Coal  Co.,  55  W.  Va.  395,  47  S.  E.  154;  Mannon  v.  Rail- 
road, 56  W.  Va.  554,  49  S.  E.  450 ;  Shaver  v,  Edgell,  48  W.  Va. 
502,  37  S.  E.  664;  Gunn  v.  Railroad,  42  W.  Va.  681,  26  S.  E. 
546,  36  L.  R.  A.  575.  Now,  suppose  there  had  been  no  demurrer 
to  evidence,  and  the  jury  had  found  for  the  plaintiff;  could  we 
set  it  aside,  if  we  followed  old  and  well-settled  principles  govern- 
ing motions  for  new  trial  under  conflicting  evidence  ?  We  could 
not  do  so.  That  is  the  test.  As  the  party  takes  from  his  ad- 
versary the  right  to  lay  his  evidence  before  a  jury,  should  his 
adversary  not  have  right  to  have  it  weighed  as  it  would  be  after 
verdict?  We  are  bound  to  sustain  the  circuit  court  in  its  judg- 
ment on  demurrer  to  evidence.  We  cannot  escape  from  it.  The 
engineer  and  fireman  say  that  crossing  signals  were  blown  for  a 
road  1,000  feet  away.    This  is  claimed  to  be  a  compliance  with 
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all  the  duty  of  the  defendant.  There  are  several  answers  why 
it  was  not.  It  was  not  that  short,  sharp,  distress  whistle  for 
alarm.  A^ain,  after  that  whistle,  the  eng^ineer  says  he  noticed 
that  the  men  were  not  Roing^  to  g^et  off  the  track.  This  called  for 
an  alarm  whistle.  Anyhow,  the  fact  that  the  men  still  kept  on  the 
track  called  for  the  alarm  whistle. 

The  defendant  complains  of  the  refusal  of  instructions.  One 
was  that  if  the  plaintiff  failed  to  show  that  he  had  suffered  any 
pecuniary  or  actual  loss  by  the  death  of  his  son,  and  that  he  re- 
ceived nothing^  for  his  labor,  and  was  not  dependent  upon  him, 
only  nominal  damages  should  be  found.  Code  1899,  c.  103,  §§ 
5,  6,  gives  an  action  for  death  in  case  of  wrong  to  the  adminis- 
tiator  of  the  decedent  for  the  benefit  of  his  kin,  wherever  he 
would  himself  be  entitled  to  recover  damages,  if  death  had  not 
ensued.  Can  it  be  thought  that  the  statute  contemplates  only  one 
cent  damages?  The  deceased  was  37  years  of  age,  in  good 
health,  unmarried.  His  father,  his  sole  distributee,  to  whom  the 
damages  go  under  the  statute,  was  75  years  of  age,  and  might  the 
next  week  after  his  son's  death  be  stricken  with  infirmity  and 
disability  to  labor.  Also,  he  was  bereaved  of  his  son,  and  cast 
into  sorrow,  gloom,  and  disconsolation  of  soul.  Can  it  be  sup- 
posed for  a  moment  that,  although  the  old  father  was  still  able 
to  labor  for  self-support,  he  would  continue  so,  and  that  the  Leg- 
islature intended  to  give  him  only  one  cent  damages  ?  We  cannot 
realize  that  the  statute  designed  only  nominal  damages  in  such  a 
case.  Moreover,  the  statute  expressly  says  that  "in  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem  fair 
and  just,  not  exceeding  $10,000,  and  the  amount  so  recovered 
shall  not  be  subject  to  any  debts  or  liabilities  of  the  deceased," 
This  does  not  make  the  recovery  dependent  on  the  fact  that  the 
person  should  be  dependent  on  the  deceased.  No  such  exception 
is  incorporated  in  the  statute,  and  the  very  fact  that  the  recovery 
is  not  liable  to  the  debts  of  the  dead  man  shows  that  it  w^as  de- 
signed for  the  comfort  and  support  of  the  next  of  kin,  not  merely 
in  his  condition  to-dav  but  for  his  future  need.  Searle  z\  Rail- 
way, 32  W.  Va.  370. '9  S.  E.  248;  8  Am.  &  Eng.  Encv.  L.  (2d 
Ed.)  923. 

Another  instruction  refused  told  the  jury  that  they  could  not 
consider  sorrow,  grief,  and  sentimental  feelings  that  the  father 
may  have  felt,  occasioned  by  the  death  of  his  son,  unaccompanied 
b>  any  pecuniary  loss,  actual  or  prospective.  The  statute  makes 
no  such  limitation.  We  think  the  jury  had  the  right  to  consider 
these  matters,  because  they  enter  into  the  loss,  and  because  the 
statute  gives  unlimited  discretion  as  to  the  amount  of  the  dam- 
ages to  the  jury  within  the  limit  of  $10,000.  The  statute  gives 
to  those  closely  related  to  the  person  killed  by  tort  a  recovery, 
and  we  do  not  see  why  the  jury  may  not  consider  the  father's 
grief,  bereavement,  and  anguish  of  soul  under  the  loss  of  his  son 
in  his  old  age.  Much  law  will  be  found  in  the  books  saying  that 
the  jury  cannot  consider  mental  suffering  and  sorrow  in  fixing 
damages ;  but  the  most  of  the  decisions  propounding  this  doctrine 
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are  based  on  statutes  which  limit  the  da^ia^es  with  reference  to 
"pecuniary  injury/'  The  Virginia  statute  does  not  contain  those 
words,  but  says  that  "the  jury  may  award  such  damages  as  to  it 
may  seem  fair  and  just."  Three  times  has  the  Supreme  Court  of 
Virginia  decided  that  the  recovery  is  not  limited  to  pecuniary  or 
merely  compensatory  damages,  but  that  they  may  be  punitive  or 
exemplary,  expressly  holding  that  mental  anguish  and  sorrow  of 
the  bereaved  father  may  be  taken  into  consideration  by  the  jury 
in  fixing  the  amount  of  their  verdict,  and  the  damages  may  be 
given  for  solatium,  solace,  consolation.  Matthews  v.  Warner's 
AdmV,  29  Grat.  570,  26  Am.  Rep.  396 ;  B.  &  O.  Railroad  Co.  v. 
Noeirs  AdmV,  32  Grat.  394 ;  Anderson  v.  Hygeia  Hotel,  92  Va. 
692,  24  S.  E.  269.  This  court  has  explicitly  approved  the  con- 
struction of  that  act  as  given  by  the  Virginia  court  holding  that 
the  damages  are  not  limited  to  pecuniary  or  compensative  dam- 
ages, but  may  be  punitive  or  exemplary.  Turner  v.  Railroad, 
40  W.  Va.  676,  22  S.  E.  83 ;  Thomas  v.  Electrical  Co.,  54  W.  Va. 
395,  46  S.  E.  217.  Now,  if  damages  may  be  exemplary  under 
these  decisions,  why  cannot  the  mental  distress  of  the  bereaved 
father  be  considered  ?  It  enters  into  punitive  damages.  The  Vir- 
ginia court  departs  from  many  other  decisions  in  other  states 
because  their  statutes,  either  expressly  or  by  construction,  were 
limited  to  "pecuniary  injury,"  whereas  the  Virginia  statute  was 
not.  But  this  is  not  all.  The  case  is  clearer  in  West  Virginia 
still.  And  why?  Because  our  first  act  giving  action  for  death 
caused  by  wrongful  act  expressly  limited  the  jury  to  damages 
"with  reference  to  the  pecuniary  injury  resulting  from  such 
death."  So  it  reads  in  Acts  1863,  p.  113,  c.  98.  But  when  the 
Legislature  made  Code  1868,  c.  103,  §  6,  it  left  out  those  words 
and  broadly  declared  that  "in  every  such  action  the  jury  shall 
give  such  damages  as  they  shall  deem  fair  and  just,  not  exceed- 
ing five  thousand  dollars,"  and  in  re-enacting  section  6,  by  chap- 
ter 105,  p.  309,  Acts  1882,  it  reads,  "In  every  such  action  the 
jury  may  give  such  damages  as  they  shall  deem  fair  and  just, 
not  exceeding  ten  thousand  dollars,"  still  leaving  out  the  pro- 
vision that  the  damages  should  be  limited  to  "pecuniary  injury." 
Now,  this  change  from  the  acts  of  1863,  in  this  material  feature, 
clearly  means  something.  We  are  bound  to  take  the  act  as  it 
reads.  We  are  bound  to  strike  out  the  words  "with  reference  to 
thfe  pecuniary  injury,"  because  the  Legislature  has  twice  approved 
the  change  from  the  act  of  1863  by  leaving  those  words  out. 
This  ought  to  be  the  construction  of  the  act,  or  else  the  willful 
murderer  will  pay  only  uncertain  compensatory  damages,  which 
will  not  atone  for  the  grief  and  anguish  of  the  bereaved  mother 
and  father.  His  money  ought  to  pay  for  their  consolation,  as  far 
as  money  can  give  consolation.  Why  shall  he  not  do  so  when  he 
has  brought  the  gray  hairs  of  a  father  or  mother  in  sorrow  to  the 
grave?  He  has  caused  the  grievous  loss  from  which  heart  or 
soul  suffers  more  than  from  pecuniary  loss. 

A  third  instruction  was  refused.     It  says  that  in  fixing  dam- 
ages the  jury  should  not  fix  punitive  or  exemplary  damages,  but 
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must  be  limited  to  such  as  would  compensate  the  father  for  actual 
loss  sustained  by  reason  of  the  death  of  his  son.  We  think  this 
instruction  was  properly  rejected  under  principles  stated  in 
Turner  v.  Railroad,  40  W.  \'a.  675,  22  S.  E.  83,  and  Thomas  v. 
Electrical  Co.,  54  W.  Va.  395,  46  S.  E.  217.  It  is  useless  to  re- 
discuss  the  subject  of  the  discretion  of  the  jury  under  said  act. 
For  these  reasons  we  affirm  the  judgment. 

On  Rehearing. 

Brannon^  J.  A  petition  for  rehearing  asserts  that  in  the  de- 
cision announced  in  the  above  opinion  we  have  run  counter  to  the 
cases  of  Raines  v.  Railroad,  39  W.  Va.  50,  19  S.  E.  565,  24  L.  R. 
A.  226,  and  Teel  v.  Railroad,  49  W.  Va.  85,  38  S.  E.  518.  We  do 
not  so  see  it.  Plainly  the  Raines  Case  says  that,  "if  those  running 
a  train  discover  a  trespasser  in  immediate  danger,  they  must  use 
all  reasonable  exertions  to  avoid  inflicting  injury ;  otherwise,  the 
company  will  be  liable.^'  The  argument  for  the  company  in  this 
case  is  that  the  engineer  had  the  right  to  assume  that  the  tres- 
passer would  get  off  the  track.  So  he  may,  so  far  as  not  to  re- 
quire him,  after  alarm  signal,  to  stop  the  train  or  lessen  speed; 
but  he  cannot  so  assume  as  to  dispense  with  such  warning.  After 
discovery  he  must  give  the  track  walker  the  benefit  or  chance  of  a 
v/arning.  The  Raines  Case  says  that  the  trainmen,  "having  given 
such  signals  as  are  required,  have  a  right  to  act  on  the  presump- 
tion that  such  person  will  step  aside  in  time  to  remove  himself 
from  danger."  This  pointedly  demands  the  signal  before  the 
right  to  act  on  that  presumption  begins.  The  law  cited  in  the 
two  opinions  in  the  Raines  Case  shows  this.  Thompson,  Com. 
on  Negligence,  vol.  2,  §  1736,  says  that  "after  having  given  suffi- 
cient warning  by  whistle  or  bell  he  [the  engineer]  has  a  right  to 
?ct  on  the  assumption  that  the  trespasser  will  quit  the  track." 
Who  can  dispute  that  the  decisions  demand  that  warning  after 
discovery?  The  very  fact  that  the  law  demands  such  warning 
denies  that  it  can  be  dispensed  with  on  the  theory  that  the  engi- 
neer may  assume  that  the  track  walker  will  get  off  the  track. 
Why  call  for  warning,  if  this  is  not  so?  The  Teel  Case  supports, 
our  decision.  It  says  that  the  engineer  who  discovers  a  person 
on  the  track  is  not  bound  to  stop  the  train,  unless  he  sees  that 
the  person  is  helpless ;  "but  the  engineer's  only  duty  toward  such 
obstructor  is  to  give  the  alarm  signals  necessary  to  warn  a  person 
of  sound  mind  and  good  hearing  in  time  to  allow  such  person  to 
vacate  the  right  of  way."  Now,  what  do  we  say  in  the  above 
opinion  contrary  to  these  cases? 

Complaint  is  made  against  the  above  opinion  that  it  calls  for  a 
warning  "at  such  a  distance  before  reaching  the  trespasser  that 
he  will  be  able  to  hear,  take  a  thought  for  his  safety,  and  get  off 
the  track."  Of  what  use  would  the  warning  be  unless  it  gives 
time  to  "take  a  thought"  for  safety?  It  must  be  iti  time  to  reach 
the  mind.  "If  the  engineer  sees  the  trespasser  and  waits  until 
the  warning  by  whistle  will  do  no  good,  when  by  whistling  sooner 
he  could  have  enabled  him  to  escape,  the  company  is  liable." 
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Lake  Shore  v.  Bodemer  (111.)  29  N.  E.  692, 23  Am.  St.  Rep.  218. 
It  is  said  that  the  Raines  Case  accepted  station  and  crossing 
si^^nals  500  feet  away  from  the  person  as  sufficient  signal.  The 
fact  was  only  mentioned.  There  were  alarm  whistles.  Even  if 
we  say  that  the  station  whistle  was  held  enougfh,  it  does  not  follow 
that  a  whistle  1,000  feet  away  would  be  the  same  as  one  500  feet 
away.  It  is  said  that  the  Raines  Case  held  an  alarm  20  feet  off 
sufficient  It  must  be  admitted  that  was  close ;  but  the  court  said 
it  was  20  to  30  feet.  In  that  case  the  train  was  goin^  15  miles 
an  hour ;  in  this  40  miles.  That  would  call  for  a  distance  of  50 
feet  in  this  case.  But  why  so  measure,  when  three  witnesses  say 
that  there  was  no  alarm  until  just  as  the  engine  struck  Kelley  ? 


Southern  Ry.  Co.  in  Kentucky  v.  Steele. 

(Court  of  Appeals  of  Kentucky,  Jan.  23,  1906.) 

[90  S.  W.  Rep.  548.] 

Appeal — Error  Cured  by  Instruction.* — The  admission  of  evidence 
in  a  personal  injury  case  that  plaintiff  had  a  family  dependent  on  him 
is  cured  by  an  instruction  that  the  jury  are  not  to  consider  such 
evidence. 

Trial — Right  to  Close  Argument. — Defendant,  in  a  personal  injury 
case  in  which  the  petition  alleges  gross  negligence,  does  not  acquire 
the  burden  of  proof,  and  the  right  to  close  the  argument,  by  ad- 
mitting ordinary  negligence  and  damages  in  an  insignificant  sum. 

Appeal  from  Circuit  Court,  Mercer  County. 
"Not  to  be  officially  reported." 

Action  by  Clarence  Steele  a^inst  the  Southern  Railway  Com- 
pany in  Kentucky.  Jud^^ment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

B,  H.  Gaither  and  Humphrey;  Mines  &  Humphrey,  for  ap- 
pellant. 

Robt.  Harding,  B.  M.  Hardin,  and  Greene  &  Van  Winkle,  for 
appellee. 

Cantrili*^  J.  In  1904  the  appellant  was  engag^ed  in  building  a 
side  track  on  its  line  of  road  between  Harrodsburg  and  Burgin. 
The  work  of  the  side  track  was  being  performed  by  a  work  crew 
and  a  work  train.  On  the  day  of  the  collision  the  work  train 
was  under  the  directions  of  a  conductor.  The  work  crew  were 
ordered  to  get  on  the  work  train,  which  was  composed  of  an 
engine,  tender,  three  flat  cars,  and  a  caboose.  The  work  crew 
got  upon  the  flat  cars  at  the  direction  of  the  conductor,  who  also 
took  a  position  on  the  forward  flat  car  (the  same  car  on  which 

♦For  the  authorities  in  this  series  as  to  effect,  or  admissibility,  of 
evidence  of  the  financial  circumstances,  size  of  family,  etc.,  of  a  party 
in  negligence  cases,  see  foot-note  appended  to  St.  Louis,  etc.,  Ry. 
Co.  V.  Adams  (Ark.),  16  R.  R.  R.  843,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
843. 
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the  appellee  was),  and  took  a  position  on  the  front  end  of  said 
car  at  or  near  the  brake  rod.    About  the  time  that  this  work  train 
left  the  yards  in  Harrodsburg  to  g^o  down  to  work  on  the  side 
track,  a  freig^ht  train  left  the  yards  at  Burg^n  g^oinj?  in  the  direc- 
tion of  Harrodsburg^.     When  said  freig^ht  train  was  about  one 
mile  and  a  quarter  from  Harrodsburg^,  it  collided  with  the  work 
train,  killing:  two  or  three  men  and  injuring^  others — among:  the 
injured  beingf  appellee.     At  the  time  of  the  accident  the  work 
train  seemed  to  be  run  by  somebody  who  was  not  connected  with 
the  regfular  train  crew.     The  eng^ineer  for  said  work  train  was 
not  at  his  post  in  the  eng^ine,  and  ijone  of  the  crew  seem  to  know 
where  he  was,  except  that  they  supposed  that  he  was  in  the 
caboose.    Thus  equipped,  the  work  train  left  the  yards  at  Har- 
rodsburgf,  g^oingf  in  the  direction  of  Burgin.     According^  to  the 
♦testimony  of  those  on  the  work  train,  the  rate  of  speed  of  this 
work  train  was  said  to  be  from  40  to  45  miles  an  hour.     There 
is  no  indication  or  testimony  to  show  that  this  speed  was  slack- 
ened at  the  time  the  collision  occurred.     In  the  meantime  the 
fieigfht  train  which  started  out  from  Burgin  was  approaching^  the 
town  of  Harrodsburgf.    This  train  seemed  to  be  under  the  control 
of  a  conductor  and  an  eng^ineer  and  fireman.    It  appears  from  the 
proof  that  the  engineer  on  this  freig^ht  train  was  twice  warned  of 
the  proximity  of  the  work  train — ^first,  by  a  sectionman  who  flagf- 
g^ed  the  train  with  a  dangfer  signal  and  told  him  that  he  would 
meet  the  work  train  down  there  in  the  cut ;  and  further  alongf  a 
section  foreman  flagged  the  train,  and  it  slowed  up  sufficiently 
for  him  to  tell  him  to  be  on  the  lookout  for  the  work  train  down 
there  in  the  cut.     It  does  not  appear  that  the  engineer  of  the 
freight  train  stopped  his  train  to  ascertain  where  the  work  train 
was,  but  proceeded  on  his  way.    Now,  between  Burgin  and  Har- 
rodsburg  there  was  no  side  track  which  the  work  train  could  pull 
out  on  and  let  the  freight  train  pass ;  and  the  only  way  for  the 
freight  train  to  pass  the  work  train  was  for  the  work  train  to  back 
back   to  Harrodsburg  and  let   it  be  passed  there,  or   for  the 
freight  train  to  back  back  to  Burgin  and  give  the  work  train  an 
opportunity  to  pass  at  that  place.     In  any  event,  there  was  no 
effort  made  to  find  out  the  position  of  the  work  train  on  the  track, 
nor  was  there  any  made  on  the  part  of  the  crew  of  the  work  train 
to  find  out  where  the  freight  train  was  as  it  approached.    Thus 
were  the  two  trains — one  approaching  from  the  west  at  a  rate  of 
speed  described  from  40  to  45  miles  an  hour,  whilst  the  freight 
train  was  coming  from  the  east  towards  the  west  at  a  rate  that 
is  not  even  approximated  by  any  of  the  witnesses.     These  two 
trains  were  in  these  conditions  when  the  collision  occurred.     It 
is  perfectly  apparent  from  the  statement  of  this  case  that  those  in 
charge  of  said  trains  were  guilty  of  criminal  negligence,  and 
from  our  standpoint  it  is  the  duty  of  the  court  when  a  case  is 
presented  which  shows  criminal  negligence,  to  so  designate  it, 
and  in  this  particular  case  the  crews  on  both  trains  were  guilty 
of  criminal  negligence.     The  crew  on  the  work  train  especially 
so.    The  conductor  was  on  the  front  of  the  front  flat  car,  and  it 
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was  apparent  to  him  that  the  engineer  was  not  at  his  post  of  duty, 
but  that  there  were  some  volunteers — two  negroes — in  charge  of 
the  train,  one  acting  as  engineer  and  one  acting  as  fireman.  There 
is  nothing  in  the  record  to  show  that  either  of  them  knew  any- 
thing pertaining  to  the  duties  of  either  place — either  that  of  engi- 
neer or  fireman.  It  further  appears  that  the  negro  who  was 
acting  as  fireman  loaded  up  the  engine  with  coal,  and  it  appears 
also  that  the  engine  was  then  put  in  motion  and  continued  on  its 
way  down  the  track,  in  the  direction  from  which  the  freight 
train  was  coming,  at  a  rate  of  speed  as  designated  by  some 
witnesses  at  from  40  to  45  miles  an  hour.  There  is  nothing  in 
the  record  to  show  that  this  rate  was  ever  checked  or  stopped 
until  the  collision  occurred.  It  was  in  this  collision  that  appellee 
was  injured.  He  was  placed  upon  a  flat  car  and  taken  back  to 
Harrodsburg.  Whether  this  flat  car  was  backed  by  an  engine, 
or  whether  it  just  ran  back  of  its  own  momentum,  does  not  ap- 
pear. When  he  arrived  at  Harrodsburg,  he  was  still  unconscious, 
and  was  taken  to  his  home  in  that  condition,  and  so  remained  the 
greater  part  of  that  day,  which  was  the  4th  of  June.  When  his 
injuries  were  examined  by  the  doctors  who  had  been  summoned 
to  attend  him,  it  was  found  that  his  collar  bone  was  broken,  his 
right  hand  was  terribly  mangled,  the  end  of  one  of  his  fingers 
being  cut  off  so  as  to  hang  by  a  thread,  there  was  a  cut  on  the 
right  side  of  his  head,  and  he  was  suffering  from  the  shock  of  the 
collision  with  the  two  engines,  to  an  extent  even  the  doctors 
could  not  tell.  He  was  put  upon  the  bed,  his  wounds  dressed, 
and  he  was  kept  upon  a  hard  bed  for  three  weeks  and  three  days 
before  he  was  able  to  get  up.  He  then  brought  this  suit  in  the 
Mercer  circuit  court,  alleging  that  he  was  injured  from  the  gross 
negligence  of  those  in  the  operation  of  said  trains.  Upon  the 
trial  of  said  cause,  the  jury  so  found,  and  fixed  his  damages  in 
the  sum  of  $5,000,  upon  which  verdict  a  judgment  was  rendered, 
and  from  this  judgment  the  appellant  appeals. 

The  appellant  in  its  answer  denied  that  the  appellee  was  in- 
jured from  the  gross  negligence  of  those  in  the  operation  of  said 
train,  or  either  of  them.  They  denied  that  his  collar  bone  was 
broken,  or  he  otherwise  suffered  mental  and  physical  pain  by 
reason  of  said  accident.  The  appellant  further  pleaded  in  another 
paragraph  in  its  answer  that  the  appellee  was  injured  by  the  ordi- 
nary negligence  of  the  defendant  company,  but  denied  any  gross 
negligence,  and  admitted  that  the  appellee  was  injured  to  the 
extent  of  $100  and  no  more.  Upon  the  trial  of  the  cause  the 
appellant  moved  the  trial  court  that  it  had  the  burden,  and  that  it 
be  allowed  to  introduce  its  testimony  and  to  conclude  the  argu- 
ment of  said  cause.  Its  contention  is  that,  by  reason  of  the  fact 
that  appellant  admitted  ordinary  negligence,  this  admission  of 
itself  changes  the  rule  of  practice,  and  gives  him  the  burden  so 
far  as  the  introduction  of  testimony  and  the  argument  is  con- 
cerned. This  contention  the  trial  court  overruled,  and  gave  the 
burden  to  the  appellee,  where  it  properly  belongs,  to  which  action 
19  R  RK-52 
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of  the  trial  court  the  appellant  objected  and  excepted  at  the  time. 
At  the  trial  of  this  cause,  the  circuit  court  permitted  the  appellee 
to  testify  that  his  family  consisted  of  himself,  wife,  and  two  chil- 
dren, and  that  they  were  dependent  upon  him  for  their  daily  sup- 
port, which  testimony  was  objected  to  and  excepted  to  by 
appellant  at  the  time.  This  action  of  the  court  is  one  of  the  main 
grounds  upon  which  a  reversal  of  this  case  is  soug^ht  When  the 
court  came  to  ^ve  the  instructions  to  the  jury,  it  by  an  instruc- 
tion withdrew  all  of  this  testimony  given  by  appellee  (plaintiff 
below),  and  notified  the  jury  that  this  was  not  to  be  considered 
by  them  in  making  their  verdict.  The  other  instruction  given  by 
the  court  is  neither  objected  to  nor  excepted  to,  as  far  as  the 
record  shows;  the  grounds  for  reversal  relied  upon  being  that 
appellant  was  refused  the  burden,  and  refused  the  right  to  con- 
clude the  argument,  and  that  the  trial  court  permitted  the  appellee 
to  testify  of  whom  his  family  was  composed  and  that  they  were 
dependent  upon  his  daily  labor  for  their  support. 

If  it  be  true  that  the  appellant  in  this  class  of  cases  can  evade 
the  common  rule  of  practice  by  admitting  ordinary  negligence 
and  denying  gross  negligence,  but  admitting  that  appellee  was 
damaged  in  the  insignificant  sum  of  $100,  then  it  would  seem 
that  the  rules  of  the  Code  of  Practice  should  be  abrogated  and  of 
no  effect,  and  that  the  Legislature  should  be  called  upon  to  make 
a  new  section  of  the  Code  defining  when  and  how  the  appellant 
railroad  company  could  by  such  a  device  change  the  universal  and 
accepted  practice  in  all  tiie  courts.  The  issue  in  this  case  was 
not  whether  the  appellant  was  guilty  of  ordinary  negligence,  and 
his  admission  of  that  fact  cuts  no  figure  in  the  case.  The  issue 
was  for  the  jury  to  try  as  to  whether  appellant  was  guilty  of 
j^ross  negligence,  and  it  was  to  try  this  issue  (which  had  been 
denied)  that  the  jury  was  impaneled  and  sworn;  and  such  having 
been  done,  and  the  jury,  having  had  appellee  before  them  and 
heard  and  saw  the  extent  of  his  injuries,  had  the  right  to  deter- 
mine to  what  extent  the  appellant  had  been  guilty  of  gross  neg^li- 
jgence,  and,  if  necessary,  to  award  punitive  damages  befitting  the 
•case  that  they  were  then  trying.  The  authority  relied  upon  by 
the  appellant  in  this  case,  that  the  appellant  was  entitled  to  the 
burden  of  proof  and  to  have  the  concluding  argument,  does  not 
bear  out  their  contention,  and  is  not  borne  out  by  the  text  of  the 
authority  cited.  A  cursory  reading  of  the  opinion  in  the  case  of 
Louisville  &^N.  R.  R.  Co.  v.  Champion,  68  S.  W.  143,  24  Ky. 
Law  Rep.  87,  decides  one  question,  and  but  one  question  alone; 
and  that  was  that  the  appellee  Champion,  who  was  the  plaintiff 
below,  was  not  entitled  to  have  the  court  give  an  instruction  to 
the  jury  awarding  punitive  damages;  and  for  that  reason  the 
court  below,  having  given  an  instruction  authorizing  the  recovery 
of  punitive  damages,  was  clearly  in  error  from  a  statement  of  the 
case,  and  that  is  the  whole  case.  The  court  does  not  come  within 
a  mile  of  deciding  that,  where  the  appellant  admits  ordinary  neg- 
ligence, he  is  entitled  to  the  burden  of  proof  and  is  entitled  to  the 
closing  argument. 

For  those  reasons,  the  judgment  of  the  court  below  is  affirmed. 
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(Supreme  Court  of  Pennsylvania,  Jan.  2,  1906.) 

[62   Atl.    Rep.   643.] 

Railroads — Injury  at  Crossing — Evidence.* — The  presumption  that 
one  about  to  cross  a  railroad  track  stopped  to  look  and  listen  can 
only  be  overcome  by  evidence  that  he  failed  so  to  do. 

Same — Nonsuit. — In  action  to  recover  for  the  death  of  plaintiff's 
husband  at  a  grade  crossing,  held  error  to  enter  a  compulsory  non- 
suit. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Sarah  Hanna  against  the  Philadelphia  &  Reading 
Railway  Company.  From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

At  the  trial  the  court  in  awarding  a  nonsuit  said:  "The  de- 
ceased was  driving  on  the  river  road,  which  runs  in  a  generally 
northerly  direction  and  parallel  with  the  tracks  of  the  defendant 
company.  Upon  reaching  an  ice-house  at  the  side  of  the  road,  a 
distance  of  739  feet  from  the  railroad  crossing,  he  was  seen  to 
stop  and  rest  his  horses.  He  then  drove  on  until  he  reached  a 
place  known  as  the  "battery  wall,"  363  feet  from  the  crossing,  and 
on  a  level  with  the  tracks.  At  this  point  he  was  seen  to  look  out 
south  along  the  railroad  tracks.  He  then  drove  on,  and  was  next 
seen  with  the  hind  wheels  of  his  wagon  resting  upon  a  bridge  over 
a  small  stream  109  feet  from  the  railroad  crossing  and  12  feet  be- 
low the  level  of  the  tracks.  At  this  point  the  road  curved,  and  the 
^ade  sloped  upward  to  the  crossing.  Immediately  to  the  south, 
on  the  first  and  second  tracks,  there  were  stationary  coal  cars  ex- 
tending some  distance  below  the  crossing.  The  plaintiff's  horses 
were  struck  by  a  north-bound  express  train  as  they  got  upon  the 
third  track.  The  deceased  was  thrown  from  his  wagon  and  killed. 
There  was  evidence  by  the  witnesses  who  saw  the  accident  that 
they  heard  no  whistle  blown  or  gong  sounded.  The  question  to 
be  considered  is  whether  or  not  his  death  was  due  to  contributory 
neglig^ence.  He  was  shown  to  stop,  look,  and  listen  at  a  point 
363  feet  from  the  crossing,  which  is  too  remote  to  comply  with 
the  rule  of  law.  He  was  next  seen  to  stop  at  a  point  109  feet 
from  the  crossing  and  12  feet  below  the  grade.  There  is  no  tes- 
timony to  show  that  he  had  a  view  of  the  tracks  from  this  place. 
On  the  contrary,  Harry  Nippes  and  Thomas  E.  Murry  testified 
that  it  was  necessary  to  walk  up  to  the  tracks  in  order  to  see  an 
approaching  train.  In  the  opinion  of  the  court,  if  the  deceased 
had  looked  at  a  proper  place  before  driving  upon  the  track,  he 

♦For  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  the  exercise  of  due  care  by  a  person  killed  by  a  train,  see 
foot-notes  appended  to  Miller  v,  Boston  &  Maine  R.  R.  (N.  H.),  17 
R  R.  R.  564,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  564;  Rollins  v,  Chicago, 
etc,  Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  291,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  291;  foot-notes  appended  to  Woolf  v.  Washington  Ry.  &  Nav. 
Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  846. 
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would  have  seen  the  train  approaching.  As  his  view  of  the  tracks 
was  obstructed  by  the  coal  cars,  it  was  his  duty  to  aligfht  from  the 
waj»:on  and  lead  his  horses  to  a  point  where  he  could  see.  If  he 
had  done  this,  he  would  have  seen  the  train.  He  must,  therefore, 
either  have  seen  the  train  and  driven  directly  in  front  of  it,  or  he 
must  have  tried  to  cross  the  tracks  without  looking^.  In  either 
case  he  was  negligent.    The  nonsuit  is  granted." 

Argued  before  Mitchell,  C.  J.,  and  Dean,  Fell,  Browx, 
Mestrezat,  Potter,  and  Elkin,  JJ. 

Frank  M,  Grady,  for  appellant. 
Gavin  W,  Hart,  for  appellee. 

Elkin,  J.    This  is  an  action  of  trespass  to  recover  damages  for 
the  death  of  the  plaintiff's  husband,  who  was  struck  and  killed  by 
a  train  of  the  defendant  company  at  a  grade  crossing.     At  the 
place  of  the  accident  the  railroad  tracks  run  approximately  north 
and  south,  a  short  distance  west  of,  and  parallel  with,  the  Schuyl- 
kill river.    Between  the  river  and  railroad  is  a  public  road,  also 
running  north  and  south,  on  which  the  deceased  was  driving.    An 
icehouse  739  feet,  and  a  battery  wall  363  feet,  both  south  of  the 
crossing,  are  located  between  the  public  road  and  railroad.    From 
the  battery  wall  there  is  a  downgrade  until  the  road  reaches  the 
bridge  which  crosses  a  small  stream  109  feet  south  of  the  cross-, 
ing.     The  road  at  the  bridge  is  12  feet  below  the  level  of  the 
railroad  tracks.    There  are  five  tracks  at  the  crossing.    The  de-. 
ceased  was  driving  a  team  north  on  this  road.     At  the  icehouse 
he  stopped  his  team  and  looked  for  trains.    He  again  stopped  at 
the  battery  wall,  got  off  his  wagon,  walked  around  his  horses, 
then  stood  on  the  wheel  of  his  wagon,  and  once  more  looked  for 
trains.     He  then  proceeded  on  his   way  until   he  reached   the 
bridge,  where  he  stopped  and  looked  another  time.    He  was  not 
seen  by  any  one,  so  far  as  the  testimony  discloses,  from  the  time 
he  stopped  at  the  bridge  until  he  was  struck  and  killed  by  a  train 
running  north  on  the  third  track.    In  the  court  below  a  nonsuit 
was  granted;  the  learned  trial  judge  holding  that,  "if  the  de- 
ceased had  looked  at  a  proper  place  before  driving  upon   the 
tracks,  he  would  have  seen  the  train  approaching.    As  his  view  of 
the  tracks  was  obstructed  by  the  coal  cars,  it  was  his  duty  to 
alight  from  the  wagon  and  lead  his  horses  to  a  point  where  he 
could  see.     If  he  had  done  this,  he  would  have  seen  the  train. 
He  must,  therefore,  either  have  seen  the  train  and  driven  directly 
in  front  of  it.  or  he  must  have  tried  to  cross  the  tracks  without 
looking.     In  either  case  he  was  negligent." 

The  question  therefore  arises  whether,  under  the  testimony  of- 
fered by  the  plaintiff,  it  was  the  duty  of  the  court  to  hold  as  a 
matter  of  law  that  the  deceased  was  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery  in  this  action.  The  evidence 
does  not  disclose  what  the  deceased  did  immediately  before  start- 
ing over  the  crossing.  It  does  show  that  he  had  stopped  and 
looked  at  the  icehouse,  again  at  the  battery  wall,  and  still  again  at 
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the  bridge.  These  facts  conclusively  show  that  he  had  exercised 
the  greatest  care  possible  under  the  circumstances  until  he  reached 
the  bridge.  What  he  did  after  leaving  the  bridge  is  only  a  matter 
of  conjecture  or  inference.  Under  these  circumstances  he  is  en- 
titled by  the  settled  rule  of  law  to  the  presumption  that  he  did  his 
duty,  and  this  presumption  can  only  be  overcome  by  testimony 
showing  that  he  failed  to  observe  the  precautions  required  by 
law.  Penna.  Railroad  Co.  v.  Weber,  76  Pa.  157,  18  Am.  Rep. 
407 ;  Weiss  v.  Penna.  Railroad  Co.,  79  Pa.  387 ;  Longenecker  v, 
Penna.  Railroad  Co.,  105  Pa.  328 ;  Schum  v.  Penna.  Railroad  Co., 
107  Pa.  8,  52  Am.  Rep.  468;  Cromley  v.  Penna.  Railroad  Co., 
208  Pa.  445,  57  Atl.  832. 

The  learned  counsel  for  appellee  admits  the  force  and  effect  of 
this  rule  as  applied  to  the  present  case,  but  contends  that  the 
presumption  of  the  deceased  having  done  his  duty  is  rebutted  by 
the  testimony  offered  by  the  plaintiff.  The  answer  to  this  posi- 
tion is  that  there  is  no  evidence  in  the  case  showing  what  the 
deceased  did  immediately  before  going  on  the  crossing.  The 
learned  counsel  argues  that  under  the  circumstances  it  was  the 
duty  of  the  deceased  to  lead  his  horses  to  a  place  where  he  could 
see  the  approaching  train,  and,  if  he  had  been  leading  his  horses, 
he  could  and  would  have  been  seen  by  Mrs.  Nippes.  This  does 
not  necessarily  follow.  In  the  first  place,  it  is  doubtful  whether 
under  the  facts  proven  and  circumstances  established  the  court 
was  justified  in  holding  as  a  matter  of  law  that  it  was  the  duty  of 
the  deceased  ''to  alight  from  the  wagon  and  lead  his  horses  to  a 
place  where  he  could  see."  The  testimony  did  not  clearly  show 
that  the  view  of  the  deceased  was  so  obstructed  as  to  require  him 
to  alight,  nor  does  it  show  just  what  position  of  danger  the  de- 
ceased was  in  as  the  train  approached,  and  whether  he  exercised 
such  care  as  was  required  of  him  under  the  circumstances.  But, 
even  if  it  be  conceded  that  it  was  his  duty  to  alight  and  lead  his 
horses,  in  the  absence  of  evidence  showing  that  he  did  not  do  so, 
the  presumption  is  that  he  did  perform  whatever  duty  the  law 
required  of  him.  The  testimony  of  Mrs.  Nippes  is  not  sufficient 
to  overcome  this  presumption.  In  answer  to  questions  by  counsel 
and  court,  she  testified:  "I  didn't  see  the  man."  At  another 
time  this  witness  said  she  did  not  see  the  man  either  before  or 
after  the  accident.  It  requires  a  degree  of  ingenuity,  not  con- 
vincing to  the  court,  to  support  the  contention  that  the  negative 
testimony  of  this  witness  is  to  be  construed  into  affirmative  testi- 
mony showing  that  the  deceased  had  failed  in  the  performance  of 
a  legal  duty.  The  witness  does  not  say  whether  deceased  was 
leading  his  horses,  or  walking  beside,  or  sitting  upon,  his  wagon. 
She  does  not  know  where  he  was,  nor  has  any  other  witness 
testified  to  the  whereabouts  of  the  deceased  at  the  time  of  the 
accident.  Certainly  such  negative,  uncertain,  and  unconvincing 
testimony  as  this  cannot  be  held  to  overcome  the  legal  presump- 
tion in  his  favor.  On  the  other  hand,  the  presumption  that  the 
deceased  did  his  duty  before  going  on  the  tracks  is  strengthened 
by  his  course  of  action  on  his  way  to  the  crossing.     He  stopped 
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three  times  to  look  for  approaching^  trains,  and  may  or  may  not 
have  stopped  a  fourth  time.  These  facts,  added  to  the  leg^al  pre- 
sumption that  he  exercised  due  care,  make  a  particularly  strong 
case  in  favor  of  the  plaintiff. 

It  IS  earnestlv  contended  that  this  case  is  ruled  by  Kinter  v. 
Penna.  Railroad  Co.,  204  Pa.  497,  54  Atl.  276,  93  Am.  St.  Rep. 
795.  We  think  not.  In  that  case  it  was  held  to  be  the  duty  of 
Kinter  to  stop,  look,  and  listen  at  a  place  where  he  could  see  the 
approaching^  train.  The  evidence  showed  that  he  did  not  stop  at 
such  a  point ;  and,  it  beings  conceded  that  he  could  not  see  where 
he  did  stop,  it  was  for  the  court  to  say  that  he  had  not  observed 
the  rule  requiring^  him  to  look.  In  the  present  case  there  is  no 
evidence  to  shoW  that  the  deceased  did  not  stop  at  a  place  where 
he  could  see  the  approaching^  train,  or  that  there  was  a  better 
place  of  view  where  he  should  have  stopped,  or  that  he  failed  in 
the  performance  of  any  duty  required  of  him  by  law.  On  these 
vital  questions  the  evidence  discloses  nothing^.  The  legal  pre- 
sumption, in  the  absence  of  evidence,  is  that  he  did  stop  at  a 
place  where  he  could  see,  that  it  was  the  proper  place  to  stop, 
and  that  he  performed  his  duty.  It  is  clear,  therefore,  that  the 
rule  in  that  case  is  not  applicable  to  the  one  at  bar. 

The  question  of  defendant's  neg^lig^ence  has  not  been  raised 
here,  nor  was  it  considered  by  the  court  below.  When,  however, 
the  case  is  agfain  tried,  it  should  not  be  overlooked  that  the  first 
and  primary  question  to  be  determined  is  the  neglig^ence  of  the 
defendant.  The  contributor}'  neg^lig^ence  of  the  deceased  is  predi- 
cated upon  and  presupposes  the  neg^Hg^ence  of  the  defendant.  If 
the  testimony  does  not  show  neg^ligfence  by  the  defendant,  there 
can  be  no  recovery,  no  matter  how  free  from  neglig^ence  the  facts 
show  the  deceased  to  be.  The  defendant  is  entitled  to  the  benefit 
of  the  presumption  that  through  its  agents  and  employees  it  did 
its  duty  in  approaching  the  crossing.  There  must  be  affirmative 
evidence  to  rebut  this  presumption,  else  there  can  be  no  recover^'. 
If  the  case  stands  on  presumptions  alone,  no  evidence  having 
been  oflPered  either  as  to  the  defendant's  negligence  or  the  con- 
tributory negligence  of  the  deceased,  the  presumptions  would  be 
equal,  and  the  action  to  recover  damages  could  not  prevail.  The 
burden  of  showing  negligence  by  the  defendant  rests  on  the  plain- 
tiff, and  must  affirmatively  appear  from  the  evidence.  It  is  true 
there  is  some  evidence,  negative  in  character,  of  the  failure  to 
blow  the  whistle  and  ring  the  bell  as  the  train  approached  the 
crossing.  Whether  this  evidence  is  sufficient  to  rebut  the  pre- 
sumption that  these  duties  were  performed  is  a  question  not 
raised  by  this  appeal,  and  it  is  therefore  unnecessar>'  to  review 
this  branch  of  the  case. 

Judgment  reversed,  and  a  procedendo  awarded. 
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(Court  of  Appeals  of  Kentucky,  Feb.  21,  1906.) 

[90  S.  W.  Rep.  1061.] 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— Reliance  on  Care  of  Fellow  Servant.* — Where  it  was  the  duty  of 
an  engineer  not  to  move  a  train  except  in  response  to  signals  of  the 
brakeman,  the  latter  had  a  right,  in  performing  his  duties  about  the 
train,  to  rely  upon  the  faithful  discharge  of  his  duty  by  the  engineer. 

Same — Negligence — Question  for  Jury. — In  an  action  for  the  death 
of  a  brakeman,  alleged  to  have  been  caused  by  negligence  of  the 
engineer,  evidence  considered,  and  held  sufficient  to  justify  submis- 
sion to  the  jury  of  the  question  of  the  engineer's  negligence. 

Same — Contributory  Negligence. — In  an  action  for  the  death  of  a 
brakeman,  alleged  to  have  been  caused  by  negligence  of  the  engineer, 
evidence  considered,  and  held  sufficient  to  justify  submission  to  the 
jury  of  the  question  of  decedent's  contributory  negligence. 

Evidence — Mortality  Tables.! — Jn  an  action  for  death  by  wrongful 
act,  life  insurance  tables  are  admissible  in  evidence. 

Removal  of  Causes — Diverse  Citizenship. — Where,  in  an  action 
against  a  foreign  railroad  company  for  the  death  of  a  brakeman, 
the  engineer,  who  was  a  resident  of  Kentucky,  was  made  a  defend- 
ant, and  the  petition  stated  a  cause  of  action  against  him,  the  action 
was  not  removable  to  the  federal  courts. 

Appeal  from  Circuit  Court,  Muhlenberg  County. 
"Not  to  be  officially  reported." 

Action  by  Nelson  Crane's  administratrix  against  the  Illinois 
Central  Railroad  Company  and  others.  From,  a  judgment  for 
plaintiff,  defendant  railroad  company  appeals.    Affirmed. 

Trabue,  Doolan  &  Cox,  /.  M.  Dickinson,  and  Johnson  &  Wick- 
liffe,  for  appellant. 
R.  Y.  Thomas,  for  appellee. 

Barker,  J.  Nelson  Crane  was  a  brakeman  on  a  freight  train 
belonging  to  and  operated  by  the  appellant  company.  On  the 
2d  day  of  January,  1904,  he  was  instantly  killed  at  Luzerne 
Mines,  in  Muhlenberg  county,  Ky.,  by  being  crushed  between  the 
drawheads  of  two  cars  which  came  together  with  great  violence, 
catching  him  about  the  middle  of  the  body.  To  recover  damages 
for  this  accident,  his  wife,  Ellen  Crane,  administratrix  of  his 
estate,  instituted  this  action  in  the  Muhlenberg  circuit  court. 
The  petition  alleges  that  the  injury  was  caused  by  the  gross  neg- 
ligence of  the  corporation's  employees  in  the  management  of  the 
train.  The  answer  denies  all  of  the  material  allegations  of  the 
petition,  and  pleads  contributory  negligence^  which,  being  denied 
by  reply,  completed  the  issues.    A  trial  resulted  in  a  judgment  for 

♦See  foot-notes  appended  to  McCabe  v,  Montana  Cent.  Ry.  Co. 
(Mont.),  13  R.  R.  R.  564,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 

tSee  foot-notes  appended  to  Virginia  &  S.  W.  Ry.  Co.  v.  Bailey 
(Va.),  15  R.  R.  R.  795,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  Atlanta,  etc., 
Ry.  Co.  V.  Gardner  (Ga.),  14  R.  R.  R.  603,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  603. 
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$5,000  in  damages  against  the  railroad,  of  which  it  is  now  com- 
plaining. 

The  facts  are,  substantially,  these:  On  the  day  of  the  accident 
there  were  some  20  cars  standing  on  a  switch  leadings  to  the 
Luzerne  mines.  Some  of  these  were  loaded  with  coal  ready  for 
shipment ;  others  were  empty.  The  train  on  which  appellee's  de- 
cedent was  a  brakeman  was  to  transport  the  loaded  cars  to  their 
destination.  In  order  to  separate  the  latter,  which  were  at  the  far 
end  of  the  line  as  they  stood  on  the  siding,  from  the  empty  cars, 
is  was  necessary  to  haul  them  all  out  from  the  switch  onto  the 
main  track,  then  cut  off  the  loaded  cars,  leave  them  on  the  main 
track,  and  push  the  empties  back  on  the  siding  where  they  were 
to  remain.  This  was  carried  out  successfully  to  the  point  where 
the  loaded  cars  were  left  on  the  main  track.  Here  the  conductor 
directed  the  decedent,  Cane,  to  **shove  back"  the  empties  on  to  the 
siding,  cut  them  off,  and  come  out  with  the  engine  and  the  box 
car  loaded  with  coal  which  was  next  to  the  engine.  When  this 
was  done,  and  the  engine  attached  to  the  loaded  cars  on  the  main 
track,  the  train  for  shipment  would  be  made  up.  In  pursuance  of 
these  instructions  the  engineer  pushed  the  empties  back  on  the 
siding,  and,  at  a  signal  from  the  decedent.  Cane,  stopped  his  en- 
gine, the  empties  being  uncoupled  were  carried  forward  by  the 
acquired  momentum  some  distance  from  the  engine  and  box  car, 
which  were  stopped.  At  this  point  the  evidence  and  theories  of 
the  respective  parties  to  the  action  become  variant.  It  is  undis- 
puted that  the  siding  was  on  a  comparatively  slight  grade,  and,  as 
the  empties  were  backed  in,  they  were  necessarily  backed  up- 
grade. It  is  the  theory  of  the  defendant  that,  when  Cane  stopped 
the  engine  by  signal,  he  uncoupled  the  empties  from  the  loaded 
coal  car  next  to  the  engine  without  having  set  the  hand  brakes  on 
the  empties  so  as  to  hold  them  in  their  position  on  the  siding,  and 
then,  for  some  purpose  unknown  to  the  company,  or  its  em- 
ployees, went  into  the  gap  between  the  stationary  part  of  the 
train  and  the  empties,  and  that  the  latter,  as  soon  as  the  momen- 
tum which  they  received  from  the  engine  was  exhausted,  rolled 
down  against  the  engine  and  car,  caught  the  unfortunate  man  be- 
tween the  drawheads,  and  crushed  him  to  death.  The  theory  of 
the  appellee  is  that  the  empties  were  stationary,  and  that  the  de- 
cedent, in  pursuance  of  his  duty  as  a  brakeman,  went  in  the  gap 
between  them  and  the  engine  and  coal  car  to  adjust  something 
about  the  coupler  of  the  first  empty,  and  that,  while  he  was  en- 
gaged in  this  duty,  without  any  signal  or  warning,  the  engineer 
backed  the  loaded  coal  car  and  engine  against  the  empty  car, 
catching  the  decedent  between  the  drawheads,  crushing  him. 

There  is  something  in  the  case  to  support  each  of  these  theo- 
ries. In  favor  of  the  defendant  it  may  be  said  that  the  duty  which 
called  the  engineer  and  engine  on  to  the  switch  was  simply  to 
take  in  the  empties,  have  them  cut  loose  from  the  coal  car,  and 
leave  them.  It  was  not  contemplated  that  the  loaded  car  should 
be  recoupled  to  the  empties  after  the  severance  was  made ;  there- 
fore, it  is  manifest  that  there  was  no  reason  that  the  engine. 
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after  it  stopped,  should  be  a^ain  moved  in  the  direction  of  the 
empty  cars.  The  next  duty  would  be  to  go  in  the  opposite  direc- 
tion towards  the  main  track.  And,  moreover,  it  would  seem  that, 
if  the  empty  cars  were  left  with  nothing  to  hold  them  on  the 
upgrade,  they  would  of  necessity  roll  back  of  their  own  force,  and 
this  was  to  be  expected  if  the  hand  brakes  were  not  set  after  the 
engine  was  uncoupled.  The  appellee,  however,  urges  with  great 
force  that,  when  the  decedent  was  found  crushed  between  tJie 
drawheads,  he  was  standing  erect  with  his  face  towards  the 
empty  cars.  This  would  indicate  that  he  could  not  have  been  run 
down  by  them,  as  their  approach  would  be  plainly  visible; 
whereas,  if  the  engine  was  backed  on  him  while  he  was  adjusting 
the  knuckles  of  the  automatic  coupler  of  the  first  empty,  it  would 
come  from  behind,  silently,  and  catch  him  unawares.  In  support 
of  this  theory,  Sam  Vincent,  a  disinterested  witness,  testified  to 
having  seen  the  whole  tragedy.  He  saw  the  engine  stop  in  obe- 
dience to  the  signal  of  the  brakeman,  saw  the  latter  go  in  between 
the  cars  and  busy  himself  about  some  duty — ^he  did  not  know 
exactly  what ;  and  while  he  was  thus  engaged  the  witness  saw  the 
engineer,  without  any,  signal  being  given,  or  any  warning  to  the 
unfortunate  man,  back  his  engine  and  crush  the  decedent  to 
death.  Mrs.  Anna  Hall,  another  disinterested  witness,  says  she 
saw  practically  the  same  thing.  It  may  be  admitted  that  it  was 
difficult  to  understand  how  Mrs.  Hall  could  have  seen  all  that 
she  testified  to,  as  she  was  at  her  residence  on  the  opposite  side 
of  the  train,  and  some  distance  away,  but  we  do  not  feel  at 
liberty  to  entirely  discredit  her  testimony,  as  it  is  not  impossible, 
if  she  was  at  the  right  angle,  for  her  to  see  between  the  cars,  and 
especially  through  the  gap  that  was  made  in  the  train  when  the 
empties  were  uncoupled  and  separated  from  the  loaded  coal  car. 
We  appreciate  the  force  of  the  argument  that  both  Vincent  and 
Mrs.  Hall  were  liable  to  mistake  the  effect  of  the  running  down 
of  the  empty  cars  for  the  backing  of  the  engine ;  at  their  distance, 
when  they  saw  the  gap  between  the  engine  and  coal  car  and  the 
empty  cars  closing  up,  it  would  be  difficult  to  tell  whether  the 
engine  was  backing,  or  the  empties  running  down;  and,  as  the 
engine  was  the  usual  source  of  the  moving  of  the  cars,  their 
minds,  under  the  influence  of  this  generality,  would  naturally 
attribute  the  closing  up  of  the  gap  to  the  moving  of  the  engine. 
But  which  of  these  two  divergent  theories  was  true,  was  one  of 
the  facts  which,  with  the  other  facts,  go  to  make  up  the  problem 
in  the  case. 

The  first  question,  then,  is  whether  or  not  the  appellant  com- 
pany was  entitled,  at  the  close  of  the  testimony,  to  a  peremptory 
instruction  to  the  jury  to  find  in  its  favor.  The  evidence  showed, 
without  contradiction,  that,  after  the  engineer  stopped  in  obe- 
dience to  the  signal  of  the  brakeman,  it  was  his  duty  to  remain 
standing  until  he  received  a  signal  to  move.  With  this  duty  of 
the  engineer,  the  brakeman,  who  was  to  give  the  moving  signal, 
was  well  acquainted,  and  it  seems  to  us  he  had  a  right  to  expect 
that  it  would  be  faithfully  discharged,  and  was  warranted  in  gov- 
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erning  his  own  actions  upon  its  performance.    The  record  does 
not  show  what  duty  called  the  brakeman  in  between  the  cars,  nor 
are  we  informed  exactly  what  he  was  doingf,  or  where  he  was 
standing  at  the  time  the  gjeat  dangler  with  which  he  was  about  to 
be  overwhelmed  became  apparent  to  him;  but  we  perceive  no 
reason  why  we  should  presume  that  he  was  unnecessarily  be- 
tween the  cars,  or  that  he  did  not  find  something^  to  be  done  which 
he  considered  it  his  duty  to  do.    Having  a  right  to  rely  upon  the 
fidelity  of  the  engineer,  he  could  act  with  less  caution  than  would 
otherwise  be  incumbent  upon  him.    If,  as  the  testimony  of  \'in- 
cent  and  Mrs.  Hall  tended  to  establish,  he  was  adjusting  the 
knuckles  of  the  automatic  coupler  on  the  first  empty,  in  order  to 
make  it  easier  to  couple  it  when  it  was  desired  to  put  it  again  in 
operation,  he  would  have  to  do  this  with  his  hands,  as  is  shown 
by  the  uncontradicted  testimony  in  the  case.    If  he  considered  this 
to  be  his  duty,  we  are  not  willing  to  say  that  it  was  per  se  negli- 
gence for  him  to  go  in  front  of  the  drawhead  to  perform  it ;  and 
if,  while  he  was  so  occupied,  the  engine  and  loaded  coal  car  were 
backed  up  against  him,  as  is  the  theory  of  appellee,  then  it  seems 
to  us  the  latter's  case  was  made  out.     Both  the  engineer  and 
fireman  testified  that,  after  the  engine  and  loaded  coal  car  stopped 
in  obedience  to  the  signal  of  the  decedent,  they  did  not  move  until 
they  were  informed  that  the  brakeman  had  been  crushed  between 
the  drawheads,  as  before  detailed,  and  they  then  moved  the  en- 
gine for  the  first  time  in  order  that  the  body  might  be  taken  out. 
It  seems  to  be  admitted  that  none  of  the  railroad  employees  knew 
of  the  tragedy  that  had  taken  place  until  they  were  informed  of 
it  by  the  appellee's  witnesses,  who,  as  said  before,  viewed  the 
occurrence  from  some  distance  away.    It  is  difficult  to  understand 
how  the  engineer  and  fireman  could  have  failed  to  know  (even 
upon  appellant's  theory)  of  the  collision  that  took  place  between 
the  empties  and  the  coal  car.    This  collision  was  with  such  force 
as  to  cut  the  decedent's  body  in  two,  and  the  drawheads,  under 
the  force  of  the  impact,  passed  each  other  through  his  body ;  and 
yet  these  two  men  knew  nothing  of  this  collision,  so  far  as  their 
testimony  shows.     Of  course,  they  did  not  know  the  decedent 
was  caught  between  the  drawheads,  because  they  could  not  see 
through  the  loaded  coal  car;  but  they  were  bound  to  know  that 
a  collision  had  taken  place,  whether  it  was  caused  by  the  running 
down  of  the  empties,  or  the  backing  of  the  engine.     Their  ig- 
norance of  this  fact  is  surprising,  to  say  the  least  of  it.    On  the 
whole,  we  are  of  opinion  that  the  question  of  the  negligence  of 
the  employees  in  charge  of  the  engine,  and  the  contributory  negli- 
gence of  the   decedent,  under   all   the   facts  in  this  case,   was 
properly  left  to  the  decision  of  the  jur>',  and  that  the  court  did 
not  err  in  overruling  the  motion  for  a  peremptory  instruction. 
C.  N.  O.  &  T.  P.  R.  Co.  V,  Cook's  Adm'r,  113  Kv.  161,  67  S.  W. 
383 ;  I.  C.  R.  Co.  z\  Jones'  Adm'r,  80  S.  W.  484,  26  Ky.  Law 
Rep.  31. 

The  question  as  to  the  admission  of  the  life  insurance  tables  by 
appellee  was  decided  adversely  to  appellant's  theor>'  in  the  case 
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of  I.  C.  R.  R.  Co.  V,  Houchins,  89  S.  W.  530,  28  Ky.  Law  Rep. 
499. 

The  court  properly  overruled  the  petition  to  transfer  the  case 
to  the  United  States  court.  The  engineer  was  made  a  party  de- 
fendant, and  the  petition  states  a  good  cause  of  action  against 
both  him  and  the  appellant  company.  He  was  a  resident  of 
Kentucky,  and  therefore,  under  the  principle  laid  down  in  Illinois 
Central  Railroad  Co.  v.  Coley,  89  S.  W.  234,  28  Ky.  Law  Rep. 
336,  and  I.  C.  R.  R.  Co.  v,  Houchins,  supra,  the  motion  to  trans- 
fer was  properly  overruled. 

The  instructions  given  by  the  court  were  as  follows :  "(1)  The 
court  instructs  the  jury  that,  if  they  should  believe  from  the  evi- 
dence that  the  defendant  Illinois  Central  Railroad  Company,  by 
its  engineer,  Peter  Wiltz,  with  gross  negligence,  so  operated  or 
managed  the  freight  train  under  his  control  that  the  cars  of  said 
train  were  forced,  run,  or  driven  against  the  plaintiff's  intestate, 
and  that  he  was  by  the  gross  negligence  of  the  defendant  Illinois 
Central  Railroad  Company's  engineer  crushed  between  two  of 
the  cars  of  said  train  by  that  part  of  said  train  which  was  hitched 
to  the  engine  being  backed  upon  said  Cane,  and  catching  between 
same  and  the  other  part  of  said  train  which  was  cut  off  from 
the  engine,  and  that  the  decedent  was,  at  that  time,  in  the  per- 
formance of  his  duty,  and  at  a  place  where  his  duty  as  brakeman 
on  said  train  required  him  to  be,  then  and  in  that  event  the  jury 
should  find  for  plaintiff  against  the  defendant  Illinois  Central 
Railroad  Company  and  against  the  said  Wiltz  for  such  compensa- 
tory damages  as  they  may  believe  from  the  evidence  were  thereby 
caused  to  the  said  decedent,  and  which  they  may  believe  from 
the  evidence  were  the  direct  and  natural  result  of  said  gross 
negligence  of  defendant's  ingineer,  if  there  was  any  gross  negli- 
gence— not  exceeding  $15,000,000,  the  amount  claimed.  Unless 
the  jury  should  further  believe  from  the  evidence  that  the  said 
decedent  in  receiving  his  said  injuries  was  himself  guilty  of 
negligence,  and  that  his  said  negligence,  if  any,  contributea  to 
his  said  injuries  to  such  an  extent  that  the  said  injuries  would 
not  have  been  received  but  for  his  said  negligence,  if  any,  in 
v/hich  event  they  should  find  for  the  defendants.  (2)  'Com- 
pensatory damage,'  if  any,  as  used  in  the  instructions,  means 
such  a  sum  of  money  as  will  fairly  and  reasonably  compensate 
the  estate  of  said  decedent  for  the  destruction  of  his  power  to 
earn  money,  which  was  the  direct  and  natural  result  of  the  gross 
negligence,  if  any,  of  defendant  Illinois  Central  Railroad  Com- 
pany and  said  engineer,  Peter  Wiltz.  (3)  'Gross  negligence,'  as 
used  in  the  instructions,  means  the  failure  to  use  such  care  as 
careless  and  inattentive  persons  usually  exercise  under  circum- 
stances similar  to  those  under  investigation.  (4)  'Negligence,' 
as  used  in  the  instructions,  when  applied  to  plaintiff's  intestate, 
means  the  failure  to  use  ordinary  care;  and  'ordinary  care'  is 
such  care  as  an  ordinarily  prudent  man  would  use  in  matters  in- 
volving his  own  interest  under  circumstances  similar  to  those 
under  investigation.     (5)  Nine  or  more  of  the  jury  may  find  a 
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verdict,  but,  if  less  than  all  the  jury  find  the  verdict,  those  of  the 
jury  who  a^ree  to  it  should  sign  it.  (6)  The  jury  should  find 
for  the  defendant  Ferringfton.  (7)  If  the  jury  should  decide  that 
the  plaintiff  ougfht  to  recover  damag:es  against  defendants,  Wiltz 
and  Illinois  Central  Railroad  Company,  they  may  find  a  joint 
verdict  against  the  Illinois  Central  Railroad  Company  and  the 
defendant  Peter  Wiltz,  or  they  may  find  a  separate  verdict  against 
each  of  said  defendants."  These  instructions  were  certainly  as 
favorable  to  the  appellant  company  as  it  was  entitled,  and  fairly 
presented  the  law  as  to  the  rights  of  both  parties  to  the  jury. 
Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 


Southern  Ry.  Co.  v.  Patterson. 

(Supreme  Court  of  Appeals  of  Virginia,  Feb.  2,  1906.) 

[52   S.   E.   Rep.  694.] 

Railroads — Operation — Fires — Negligence — Questions  for  Jury. — In 

an  action  against  a  railroad  for  the  destruction  of  property  situated 
along  the  right  of  way  by  fire  communicated  from  an  engine,  evidence 
authorizing  an  inference  that  the  fire  was  caused  by  a  red»hot 
clinker  of  unusually  large  size  being  thrown  from  the  tender  by  the 
fireman  of  the  engine,  or  suffered  to  fall  from  the  footboard  and  to 
roll  down  the  right  of  way,  was  sufficient,  as  against  a  demurrer  to 
the  evidence  and  in  the  absence  of  any  explanation  or  denial  by  the 
fireman,  to  establish  defendant's  negligence. 

Same — Contributory  Negligence — Burden  of  Proof.* — In  an  action 
against  a  railroad  for  destruction  of  property  by  fire  communicated 
from  a  locomotive,  the  burden  of  proving  contributory  negligence 
rests  upon  defendant,  unless  such  negligence  appears  by  plaintiflTs 
own  evidence  or  may  be  fairly  inferred  from  the  circumstances. 

Same — Location  of  Property  Destroyed — Contributory  Negligence 
— Questions  for  Jury.t — It  is  not  negligence  per  se  for  one  to  build 
a  warehouse  used  for  storing  barrels  of  kerosene  oil  within  a  few 
inches  of  a  railroad's  right  of  way,  and  the  construction  of  the 
warehouse  in  such  position  does  not  as  a  matter  of  law  preclude  a 
recovery  for  the  destruction  of  the  warehouse  by  a  fire  resulting,  not 
from  accident,  but  from  the  negligence  of  the  operatives  of  a  passing 
train. 

Error  to  Circuit  Court,  Pittsylvania  County. 

Action  by  T.  J.  Patterson  agfainst  the  Southern  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Harrison  &  Leigh,  for  plaintiff  in  error. 
George  T.  Rison,  for  defendant  in  error. 

Whittle,  J.  The  object  of  this  action  is  to  recover  damages 
from  the  plaintiff  in  error,  the  defendant  in  the  court  below,  for 
the  destruction  by  fire   of  a  wooden   warehouse  and  adjacent 

♦See  foot-notes  appended  to  Coalbroth  zf.  Pennsylvania  R.  Co. 
(Pa.),  13  R.  R.  R.  419,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  419. 

tSee  foot-notes  appended  to  St.  Louis,  etc.,  R.  Co.  v.  League 
(Kan.),  17  R.  R.  R.  772,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  772. 
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building^s,  and  other  property  of  the  plaintiff;  the  origin  of  the 
fire  being  ascribed  to  the  negligence  of  the  defendant. 

The  company  demurred  to  the  evidence,  and  the  case  is  before 
us  upon  a  writ  of  error  to  the  judgment  of  the  trial  court  over- 
ruling the  demurrer  and  awarding  to  the  plaintiff  the  damages 
conditionally  assessed  by  the  jury. 

The  warehouse  in  question  was  located  upon  the  land  of  the 
plaintiff  in  the  vicinity  of  one  of  the  defendant's  stations,  and 
within  a  few  inches  of  the  right  of  way,  and  had  been  used  for 
years  as  a  depository  for  storing  kerosene  oil  in  barrels.  The 
source  of  the  fire  was  a  red-hot  clinker  of  unusually  large  size, 
which  the  jury  would  have  been  justly  warranted  by  the  evidence 
in  inferring  was  withdrawn  by  the  fireman  from  the  fire  box  of 
the  engine,  and  either  negligently  thrown  off  the  tender  by  him 
or  suffered  to  fall  from  the  footboard  and  roll  down  the  embank- 
ment to  a  point  from  which  it  communicated  fire  to  the  building. 

We  therefore  quite  agree  with  the  conclusion  reached  by  the 
learned  judge  of  the  circuit  court  that  from  the  standpoint  of  a 
demurrer  to  the  evidence,  and  in  the  absence  of  any  explanation 
or  denial  by  the  fireman,  the  initial  negligence  of  the  defendant 
was  clearly  established. 

But  the  company  denies  liability  upon  the  further  ground  that, 
even  if  it  be  conceded  that  the  fire  was  primarily  caused  by  the 
negligence  of  its  employee,  the  plaintiff  was,  nevertheless,  guilty 
of  such  contributory  negligence  in  locating  his  warehouse  imme- 
diately along  the  company's  right  of  way  as  to  bar  a  recovery. 

The  burden  of  proving  contributory-  negligence  rests  upon  the 
defendant,  unless  it  be  disclosed  by  the  plaintiff's  own  evidence, 
or  may  be  fairly  inferred  from  all  the  circumstances,  and  (inas- 
much as  this  case  does  not  come  within  the  exception,  and  there 
is  no  evidence  to  sustain  the  allegation)  the  question  having 
been  withdrawn  from  the  consideration  of  the  jury  by  the  de- 
murrer to  the  evidence,  it  must  be  resolved  in  favor  of  the  plain- 
tiff, unless  this  court  shall  declare  as  matter  of  law  that  the  bare 
location  of  the  warehouse,  in  such  proximity  to  the  right  of  way, 
or  the  manner  of  its  use,  constituted  negligence  per  se. 

Such  contention  would  seem  to  be  opposed  both  by  experience 
and  observation,  for  the  warehouse  had  for  years  escaped  the  or- 
dinary dangers  incident  to  passing  trains,  and  it  is  matter  of 
common  knowledge  that  similar  structures,  devoted  to  like  pur- 
poses, are  erected  along  the  route  of  railroads  throughout  the 
countr^^ 

It  is  true  that  the  owner  of  land  who  elects  to  establish  build- 
ings, or  place  combustible  material,  near  the  track  of  a  railroad, 
assumes  the  increased  risk  from  accidental  fires,  and  cannot 
thereby  abridge  the  right  of  the  company  in  the  lawful  use  of  its 
property.  Pierce  on  Railroads,  436.  But  that  principle  is  not 
to  be  so  interpreted  or  applied  as  to  exonerate  a  railroad  com- 
panv  from  liability  for  an  injurv  proximately  caused  bv  its  own 
negligence. 

The  case  of  Chicago  &  N.  W.  R.  Co.  v.  Simonson  (111.)  5  Am. 
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Rep.  155,  was  cited  to  maintain  the  rule  that  the  owner  who 
suffers  combustible  material  to  accumulate  upon  his  land  con- 
tiguous to  the  railroad  is  g:uilty  of  contributorv'  neglig^ence,  and 
cannot  recover  damagfes  for  a  fire  neglig^ently  ignited  on  the 
right  of  way. 

That  decision  is  opposed  to  the  great  weight  of  authority  on 
the  subject  in  this  country,  and  contravenes  the  settled  doctrine  in 
this  jurisdiction.  Railway  Co.  v.  Medley,  75  Va.  507,  40  Am. 
Rep.  738 ;  Kimball  z'.  Borden,  97  Va.  477,  34  S.  E.  45 ;  White  r. 
Railway  Co.,  99  Va.  357,  38  S.  E.  180. 

In  a  note  to  the  principal  case  numerous  authorities  are  cited 
to  the  contrary,  and  with  respect  to  it  the  reporter  observes: 
**The  latest  decision  on  the  subject  is  that  in  Kellogg  v.  Chicago 
&  N.  W.  Ry.  Co.,  26  Wis.  223,  7  Am.  Rep.  69,  wherein,  after  a 
most  elaborate  and  powerful  argument,  the  doctrine  of  con- 
tributory negligence  by  the  adjacent  landowner  was  repudiated." 

The  ultimate  limit  to  which  the  doctrine  seems  to  have  been 
carried,  in  connection  with  the  erection  and  use  of  buildings,  is 
that  the  question  of  the  contributory  negligence  of  the  owner 
ought  to  be  submitted  to  the  jury,  upon  the  facts  and  circum- 
stances of  the  particular  case,  a  course  which  was  not  followed  in 
this  instance.  2  Thompson's  Com.  on  Neg.  §  2326;  Murphy  t'. 
Chicago,  etc.,  R.  Co..  45  Wis.  222,  30  Am.  Rep.  721 ;  Kesee  x\ 
Railway  Co.,  30  Iowa,  78,  6  Am.  Rep.  643. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  is 
without  error,  and  it  must  be  affirmed. 


State,  to  Use  of  Manfuso  et  al.,  v.  Western  Maryland  R.  Co. 

(Court  of  Appeals  of  Maryland,  Dec.  6,  1905.) 

[62  Atl.   Rep.  754.] 

Railroads — Crossing     Accident — Contributory      Negligence.* — One 

who,  without  stopping,  looking,  and  listening,  drove  upon  railroad 
tracks  at  a  point  where  his  view  of  the  tracks  was  obstructed,  was 
guilty  of  contributory  negligence  as  a  matter  of  law. 

Appeal  from  Superior  Court  of  Baltimore  City ;  Daniel  Girand 
Wright,  Judge. 

Action  by  the  state,  to  the  use  of  Jelsomina  Manfuso  and  oth- 
ers, against  the  Western  Mar\'land  Railroad  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Boyd,  Pearce, 
ScH MUCKER,  Jones,  and  Burke,  JJ. 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  highway  traveler  before  attempting  to  cross  railroad 
tracks  at  a  point  where  his  view  of  approaching  trains  is  obstructed, 
see  foot-notes  appended  to  Colorado  &  S.  Ry.  Co.  v.  Thomas  (Colo.), 
17  R.  R.  R.  167.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  Coffee  v.  Pere 
Marquette  R.  Co.  (Mich.),  16  R.  R.  R.  772,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  772. 
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William  Colton,  for  appellants. 
Leon  B,  Greenhaum,  for  appellee. 

Burke,  J.  John  Manfuso  was  struck  and  killed  by  a  locomo- 
tive of  the  defendant  company  on  the  18th  day  of  November, 
1903,  at  Mt.  Hope  Station  in  Baltimore  county.  This  suit  was 
brought  by  his  widow  and  infant  children  to  recover  damapfes 
for  his  death,  which  is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  company.  Manfuso  was  in  the  act  of  crossing  the 
tracks  of  the  railroad  company  at  Mt.  Hope,  and  was  struck 
"by  an  engine  of  the  company  and  killed.  The  tracks  at  the  point 
where  the  accident  occurred  were  crossed  by  a  private  road, 
much  traveled,  leading  from  the  Reistertown  Road  into  the 
grounds  of  Mt.  Hope  Retreat. 

The  record  contains  two  bills  of  exceptions,  one  to  the  ruling 
of  the  court  on  a  question  of  evidence,  and  another  to  the  action 
of  the  court  in  granting  the  prayers  submitted  by  the  counsel  of 
the  defendant  at  the  conclusion  of  the  plaintiff's  case.  In  the 
argument  before  this  court,  counsel  for  the  appellant  abandoned 
the  exceptions  to  the  testimony,  and,  consequently,  the  only 
question  to  be  determined  is :  Was  the  court  right  in  withdraw- 
ing the  case  from  the  consideration  of  the  jury?  This  involves 
an  examination  of  the  facts  and  circumstances  under  which  the 
injury  which  caused  the  death  of  John  Manfuso  was  received. 

Manfuso  was  a  fruit  dealer,  and  on  the  morning  of  the  acci- 
dent had  borrowed  a  horse  and  wagon  from  Dominick  Saio  for 
the  purpose  of  delivering  some  fruit  at  Mt.  Hope  Retreat.  Saio 
accompanied  him  on  the  journey,  and  was  with  him  in  the 
wagon  when  the  accident  occurred.  In  traveling  to  the  institu- 
tion they  went  out  the  Reisterstown  Road,  and  went  down  the 
private  road  or  lane  above  mentioned,  crossed  the  tracks  of  the 
railroad,  and  entered  the  grounds  of  the  institution.  As  they 
approached  the  crossing,  a  train  passed,  and  Manfuso  told  Saio 
the  crossing  was  a  dangerous  place.  He  delivered  the  fruit,  and 
l)egan  the  return  trip  to  the  city,  and  while  in  the  act  of  crossing 
the  tracks  at  Mt.  Hope  Station  the  wagon  was  struck  by  an 
express  train  of  the  defendant  company — the  York  Limited — 
and  Manfuso  was  killed,  and  Saio  injured.  The  accident  oc- 
curred between  9  and  10  o'clock  in  the  morning.  The  day  was 
clear  and  cold,  and  the  sun  was  shining.  The  road  over  which 
they  were  traveling  was  smooth,  and  the  wagon  in  which  they  rode 
was  new  and  made  little  noise.  It  appears  from  the  evidence 
that  after  passing  the  station  at  Mt.  Hope  the  tracks  of  the  com- 
pany curve,  and  at  a  distance  of  about  600  feet  from  the  station 
there  is  an  abrupt  curve,  which  obscures  the  view  of  an  approach- 
ing train,  and  renders  its  presence  at  that  curve  invisible  to  one 
standing  at  the  distance  of  10  feet  from  the  west-bound  track; 
and  that  a  fast  train  would  cover  the  distance  from  this  curve  to 
the  crossing  in  about  10  or  11  seconds.  In  approaching  the  cross- 
ing in  the  direction  in  which  the  deceased  was  traveling,  there 
were  trees  and  shrubber>'  which  cut  off  the  view  of  the  tracks  to 
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the  northwest,  and  at  the  entrance  to  the  grounds  of  Mt.  Hope 
there  was  a  g^ate  house  and  station  house  which  obscured  the 
view  of  the  tracks  as  one  approached  more  closely  the  crossing:, 
and  when  the  g^ate  house  was  reached  only  about  25  or  30  feet  of 
the  track  was  visible.  Near  the  railroad  crossing:  there  was  a 
dangfer  sig^nal,  warning:  travelers  to  stop,  look,  and  listen,  which 
notice  Manfuso  saw  and  read.  The  train  which  struck  the  de- 
ceased was  coming:  from  the  west. 

The  witness  Saio  g^ives  the  following  account  of  the  accident : 
"Q.  And  you  were  looking  for  trains  coming  towards  Baltimore  ? 
A.  Yes,  sir.  Q.  And  he  was  looking  for  trains  coming  from 
Baltimore?  A.  Yes,  sir.  Q.  And  it  was  agreed  between  you 
that  you  would  watch  out  ?  A.  Yes,  sir.  Q.  How  fast  were  you 
going?  A.  Very  slow.  We  ran  fast  when  we  first  started  but 
when  we  got  near  there  he  said  he  would  go  quite  easy,  so  we 
see  if  any  train  was  coming,  because  he  said  this  is  a  dangerous 
place.  Q.  What  did  you  do  with  the  way  of  keeping  on  easy, 
how  slow  did  you  go?  A.  We  went  right  slow,  and  we  passed 
a  little  house.  Q.  That  is  the  gate  house?  A.  Yes,  sir.  Q. 
And  you  came  out  the  gate?  A.  Yes,  sir.  Q.  Then  what?  A. 
We  went  real  slow,  almost  stopped.  Q.  Which  way  were  you 
looking?  A.  On  the  left  side  way.  Q.  That  way  [indicating]  ? 
A.  I  could  not  look  all  the  way  though,  because  the  house  was 
against  me.  Q.  But  when  you  got  outside  the  gate,  and  got 
near  the  track,  you  could  see  up  the  track  could  you?  A.  Yes, 
sir;  I  stuck  my  head  through  the  wagon  to  see  if  any  train  w^as 
coming.  Q.  Could  you  see  up  as  far  as  the  curve?  A.  I  could 
not  see  all  the  way  through,  because  I  didn't  have  a  chance.  Q. 
How  far  was  your  horse  from  the  track  here  [indicating]  when 
you  got  sufficiently  open  view  to  see  up  the  track  ?  A.  We  were 
near  the  track,  and  all  at  once,  crack!  and  I  see  black  smoke 
coming  fast,  and  I  don*t  know  where  we  went  to."  On  cross- 
examination  Saio  testified  as  they  approached  the  crossing  he 
and  Manfuso  **were  talking  about  that  dangerous  place,  because 
he  knew  it  was  a  dangerous  place  there,  and  that  is  the  reason 
we  were  talking.  He  told  me  to  look  up,  and  he  was  looking: 
down,  to  pay  attention  to  a  dangerous  place." 

It  is  thus  apparent  from  the  testimony  that  the  crossing  was  a 
peculiarly  dangerous  one,  and  that  Manfuso  was  acquainted  with 
its  surroundings  and  was  aware  of  its  danger.  The  danger  at- 
tending the  crossing  is  made  more  evident  by  the  testimony  of 
Saio  to  which  we  have  alluded.  Notwithstanding  the  danger 
which  confronted  him,  and  of  which  he  was  well  aware,  Man- 
fuso, without  stopping,  drove  upon  the  tracks  of  the  railroad, 
and  was  killed  by  a  passing  train.  Was  Manfuso  guilty,  as  a 
matter  of  law,  of  contributory  negligence  in  attempting  to  cross 
the  track  of  the  defendant  company  under  the  circumstances  we 
have  stated?  If  so.  the  court  was  clearly  right  in  withdrawing 
the  case  from  the  consideration  of  the  jury,  and  in  directing  a 
verdict  for  the  defendant.  By  the  settled  law  of  this  state  cer- 
tain well-defined  and  imperative  duties  are  imposed  uf>on  persons 
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before  they  make  the  attempt  to  cross  the  tracks  of  a  railroad 
company.  They  are  bound  under  all  circumstances  to  look  and 
listen  for  approaching  trains,  and  if  the  crossing  is  one  of  more 
than  ordinary  danger  and  the  view  of  the  tracks  is  obstructed  at 
or  near  the  place  of  crossing,  it  is  the  duty  of  the  traveler  to  stop, 
look,  and  listen  before  he  attempts  to  cross;  and  if  a  person 
neglects  these  necessary  precautions,  and  in  consequence  of  such 
neglect  is  injured  by  the  collision  with  a  passing  train,  he  will  be 
held  to  have  contributed  by  his  own  negligence  to  the  occurrence 
of  the  accident,  and  will  not  be  allowed  to  recover  for  any  injury 
he  may  have  sustained. 

The  circumstances  under  which  a  person  is  bound  to  stop  be- 
fore attempting  to  cross  have  been  indicated  in  a  number  of 
cases  in  this  state.  In  the  case  of  Maryland  Central  Railroad 
Company  v.  Neubeur,  62  Md.  399,  this  obligation  upon  the  part 
ot  the  traveler  to  stop,  look,  and  listen  before  making  the  attempt 
to  cross  was  considered  by  the  court.  Referring,  in  that  case,  to 
this  obligation,  Alvey,  C.  J.,  said:  "A  large  number  of  the  de- 
cisions go  to  the  extent  of  holding  that  it  is  incumbent  upon  the 
traveler,  at  ordinary  street  crossings,  to  stop,  look,  and  listen  be- 
fore attempting  to  cross  the  rails ;  and,  if  he  fails  to  observe  this 
precaution,  he  forfeits  all  right  to  recover  for  injuries  received. 
This  precaution  is  not  only  reasonable  and  proper  to  be  observed 
on  the  part  of  the  traveler  on  a  public  road,  crossing  railroad 
tracks,  for  his  own  safety,  but  it  is  equally  necessary  for  the  safety 
of  the  multitude  of  the  people  riding  in  the  railroad  train,  liable  to 
be  killed  by  collision  of  the  train  with  obstacles  on  the  track.'* 
While  referring  to  the  rule  with  approval,  the  court,  however, 
declined  to  follow  the  authority  of  cases  in  many  other  states, 
and  declare  it  to  be  the  duty  of  the  traveler  in  all  cases  to  stop 
before  attempting  to  cross.  In  the  case  of  Philadelphia  &  Balti- 
more Railroad  Company  v,  Hogeland,  66  Md.  149,  7  Atl.  105, 
59  Am.  Rep.  159,  the  question  was  again  presented  for  con- 
sideration, and  Alvey,  C.  J.,  speaking  for  the  court,  said :  "The 
rule  is  now  firmly  established  in  this  state,  as  it  is  elsewhere,  that 
it  is  negligence  per  se  for  any  person  to  attempt  to  cross  tracks 
of  a  railroad  company  without  first  looking  and  listening  for  ap- 
proaching trains,  and,  if  the  track  in  both  directions  is  not  fully  in 
view  in  the  immediate  approach  to  the  point  of  intersection  of 
the  roads,  due  care  would  require  that  the  party  wishing  to  cross 
the  railroad  track  should  stop,  look,  and  listen  before  attempting 
to  cross."  And  it  was  said  in  State,  Use  of  Price,  v,  C.  &  P. 
Railroad  Co.,  87  Md.  188,  39  Atl.  610,  that,  "If  the  traveler's 
view  of  the  railroad  is  obstructed  so  as  to  prevent  him  from 
seeing  whether  a  train  is  approaching,  it  is  his  duty  to  stop,  look, 
and  listen  before  attempting  to  cross."  And  in  Watson's  Case, 
91  Md.  355,  46  Atl.  996,  it  is  said  that  the  obligation  to  stop 
"should  be  applied  to  all  crossings  where  the  view  is  obstructed, 
or  when,  for  any  reason,  it  is  evident  that  the  traveler  can  hear 
better  and  avoid  danger  by  stopping  to  listen  in  a  place  of  safety." 
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In  Holden's  Case,  93  Md.  417,  49  Atl.  625,  where  the  view  of  the 
track  was  obstructed  in  one  direction  only,  the  defendant's  sixth 
prayer,  which  had  been  refused  by  the  trial  court,  was  under 
consideration.  By  this  prayer  the  court  was  asked  to  instruct 
the  jury  that,  if  they  found  that  the  plaintiff's  view  on  his  near 
approach  to  the  track  was  in  any  manner  obstructed,  then  it  was 
the  duty  of  the  plaintiff  before  g^oin^  on  the  track  to  stop,  look, 
and  listen  for  the  train,  and,  if  he  violated  this  rule  by  failing  to 
stop,  he  was  pruilty  of  contributory  neg^lig^ence,  and  could  not 
recover.  In  delivering^  the  opinion  in  that  case.  Fowler,  J.,  speak- 
ing: in  reference  to  that  prayer,  said:  "The  plaintiff's  first  con- 
tention is  that  the  lang^ag:e  of  the  prayer  is  too  broad,  but  we 
cannot  ag^ree  with  him.  We  think  it  clearly  announces  the  es- 
tablished rule,  which  we  said,  in  Homeland's  Case,  66  Md.  149.  7 
Atl.  105,  59  Am.  Rep.  159,  'is  one  which  the  courts  oug^ht  not  to 
relax,'  as  its  enforcement  is  necessary  as  well  for  the  safety  of 
those  who  travel  on  railroad  trains  as  for  those  who  travel  on  the 
common  hig^hways."  In  the  case  just  cited  the  rule  is  thus  ex- 
pressed: "If  the  track  in  both  directions  is  not  fully  in  view  in 
the  immediate  approach  to  the  point  of  intersection  of  the  road, 
due  care  would  require  that  the  party  wishing:  to  cross  the  rail- 
road track  should  stop,  look,  and  listen  before  attempting:  to 
•cross." 

The  prayer  we  are  considering:  declares  that,  if  the  view  was 
in  any  manner  obstructed,  it  was  the  duty  of  the  plaintiff  to 
stop,  etc.  This  is  equivalent  to  saying:  that,  if  the  track  was  not 
"fully  in  view" — that  is  to  say,  if  there  was  an  obstruction  of 
the  view  by  a  hill,  a  bank,  trees,  or  in  any  manner — due  care  re- 
quires the  traveler  on  the  common  hig^hway  to  stop  and  listen  be- 
fore attempting:  to  cross.  The  prayer  in  the  opinion  of  the  court 
announced  the  correst  principle  of  law  applicable  to  the  case,  and 
was  in  itself  free  from  objection,  but  its  refusal  by  the  court  be- 
low was  not  pronounced  to  be  error,  because  the  concession  of 
the  plaintiff's  first  prayer  estopped  the  defendant  from  complain- 
ing: of  the  rejection  of  its  sixth  prayer.  It  may  be  declared  to  be 
the  fixed  and  inflexible  rule  of  law  in  this  state  that  it  is  the  duty 
of  the  traveler  to  stop,  look,  and  listen  before  attempting:  to  cros<; 
the  tracks  of  a  railroad,  where  the  crossing:  is  one  of  more  than 
ordinary  dang:er,  because  of  obstructions  at,  or  near,  the  imme- 
diate approach  to  the  point  of  intersection  of  the  roads,  by 
reason  of  which  the  track  is  not  fully  in  view;  and,  if  he  at- 
tempts to  cross  in  disreg:ard  of  this  duty,  and  in  consequence 
thereof  is  injured,  he  will  be  held  to  be  g:uilty  in  law  of  con- 
tributory neg:lig:ence.  The  undisputed  evidence  in  this  case  shows 
that  the  crossing:  in  question  was  of  more  than  ordinary  dang:er ; 
that  the  view  of  the  tracks,  in  the  immediate  approach  to  the 
crossing:,  on  the  northwest,  from  which  direction  the  train  which 
struck  and  killed  Manfuso  came,  was  obstructed  by  shrubbery, 
trees,  a  g:ate  house,  and  a  station  house;  that,  without  stopping:, 
he  attempted  to  cross  and  was  struck  by  a  passing:  train  and 
was  killed ;  and  that  his  failure  to  stop,  look,  and  listen  was  the 
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direct  and  proximate  cause  of  his  injury.  Therefore  he  was 
guilty  of  contributory  neg^lig^ence  as  a  matter  of  law. 

It  was  the  clear  duty  of  the  court,  under  the  facts,  to  have 
panted  the  defendant's  second  prayer,  by  which  the  jury  was  in- 
structed to  find  their  verdict  for  the  defendant. 

Judgment  affirmed. 


Western  Ry.  of  Alabama  v.   Stone. 

(Supreme   Court   of   Alabama,   Dec,   19,   1905.) 

[39   So.    Rep.   723.] 

Railroads — Injuries  to  Cattle — Pleading — Sufficiency.* — In  an  action 
against  a  railroad  for  killinf^r  cattle,  a  complaint  alleging  that  on  the 
14th  day  of  March,  1903,  defendant  was  engaged  in  the  operation  of  a 
railroad  between  certain  cities,  and  that  one  of  its  employees  so 
negligently  operated  a  locomotive  on  said  road,  at  or  near  a  certain 
place  in  a  certain  county,  that  by  reason  thereof  it  ran  against  plain- 
tiffs cows,  was  sufficiently  detinite  in  its  allegations  of  the  time 
and  place  of  the  injury. 

Same.* — In  an  action .  against  a  railroad  for  killing  cattle,  a  com- 
plaint alleging  that  one  of  defendant's  servants,  in  charge  of  a 
locomotive,  so  negligently  operated  such  locomotive  that  it  struck 
plaintiff's  cows,  was  sufficient  in  its  allegations  of  negligence. 

Same.* — In  an  action  against  a  railroad  for  the  killing  of  cattle  on 
the  track,  it  is  not  necessary  for  the  complaint  to  allege  the  name  of 
the  employee  who  was  in  control  of  the  locomotive  which  struck 
the  cattle. 

Appeal — Harmless  Error — Rulings  on  Pleading. — Sustaining  a  de- 
murrer to  a  plea  setting  up  matters  available  under  an  accompanying 
plea  of  the  general  issue  is  harmless. 

Damages — Injuries  to  Animals — Evidence. — In  an  action  against  a 
railroad  for  killing  cows  used  only  as  milk  and  butter  producers  in 
the  prosecution  of  a  dairy  business,  evidence  of  the  yield  of  milk  and 
butter  by  the  cows  killed  is  admissible  on  the  issue  of  the  market 
value  of  the  animals. 

Evidence — Conclusions  of  Witness. — In  an  action  against  a  rail- 
road for  the  killing  of  cattle  on  the  track,  testimony  of  the  engineer, 
in  charge  of  the  locomotive  which  killed  the  animals,  that  he  did  not 
have  time  to  make  any  effort  to  prevent  the  killing,  was  but  the 
conclusion  of  the  witness  on  a  question  of  fact,  and  was  properly 
excluded. 

Railroads — Injuries  to  Cattle — Pleading — Variance. — In  an  action 
against  a  railroad  for  the  killing  of  cattle  on  the  track,  where  the 
negligence  alleged  was  in  the  operation  of  the  train,  testimony  as 
to  the  equipment  of  the  train  was  properly  excluded. 

Same — Negligence  of  Railroad. — It  is  negligence  for  a  railroad  to 
operate  a  locomotive  and  train  of  cars  at  night  at  so  great  a  rate  of 
speed  that  it  is  impossible  to  stop  the  train  within  the  distance  that 
the  locomotive  headlight  illuminates  the  track. 

Damages — Killing  of  Cattle — Instructions. — In  an  action  against 
a  railroad  for  the  killing  of  cattle,  a  charge  that  the  measure  of  dam- 
ages is  not  necessarily  the  value  of  the  animals  when  alive,  but  the 
difference  in  value  between  the  living  animals  and  the  dead  carcasses, 
and  the  jury  should  deduct  the  amount  which  plaintiff  might  have 

♦See  foot-note  appended  to  Pierce  v.  Seaboard  Air  Line  Ry.  (Ga.), 
17  R.  R.  R.  575,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  575. 
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realized  from  the  dead  carcasses  by  the  exercise  of  reasonable  dili- 
gence, was  properly  refused  as  abstract,  where  there  was  no  evidence 
of  the  value  of  the  carcasses  of  the  cattle  in  their  mangled  condition, 
and  was  also  bad  in  failinf^  to  take  into  account  the  cost  of  trans- 
porting the  carcasses  from  the  place  where  the  cattle  were  killed  to 
market. 

Same. — In  an  action  against  a  railroad  for  the  killing  of  cattle,  a 
charge  to  find  for  defendant,  if  plaintiff  has  failed  to  reasonably 
satisfy  the  jury  as  to  the  amount  of  damage  sustained,  was  erroneous, 
in  that  plaintiff,  although  he  failed  to  establish  the  amount  of  dam- 
ages, was  entitled  at  least  to  nominal  damages  on  proof  of  the  wronfjr- 
ful  killing. 

Railroads — Injuries  to  Cattle — ^Actions — Instructions. — In  an  action 
against  a  railroad  for  killing  cattle  on  the  track,  a  charge  to  find  for 
defendant  if  the  engineer  was  keeping  a  proper  lookout  for  ob- 
structions, and  the  animals  came  on  the  track  suddenly  and  so  close 
to  the  train  that  the  injury  could  not  be  avoided,  was  properly  re- 
fused, in  that  it  failed  to  take  into  consideration  the  question  of 
negligence  in  the  operation  of  the  train  with  respect  to  speed  and 
illummative  power  of  the  locomotive's  headlight. 

Damages — ^Assessment — ^Instructions. — In  an  action  against  a  rail- 
road for  the  killing  of  cattle,  a  charge  that  the  value  of  the  animals 
killed  was  not  to  be  determined  by  the  purpose  for.  which  they  were 
used,  but  by  the  reasonable  market  value  of  the  animals,  was  prop- 
erly refused  as  misleading,  in  view  of  evidence  that  the  cows  were 
milk  and  butter  producers  and  were  used  for  that  purpose  alone. 

Trial — Instructions — Improper  Phraseology. — The  improper  use  of 
the  word  "defendant"  for  "plaintifT*  in  a  requested  instruction  need 
not  be  corrected  by  the  trial  court,  but  the  instruction  may  be  re- 
fused. 

Railroads-;-In juries  to  Cattle — Actions — Instructions.! — In  an  action 
against  a  railroad  for  killing  cattle  on  the  track,  a  charge  that  the 
engineer  was  not  bound  "to  keep  a  lookout  for  animals  beyond  the 
light  thrown  fr6m  his  engine;  that  is,  on  the  outsides  of  the  track" — 
was  properly  refused  as  obscure  and  misleading. 

Same — Duty  to  Keep  Lookout.t — Where  a  locomotive  engineer  is 
negligent  in  keeping  a  lookout,  but  afterwards,  when  it  is  too  late 
to  prevent  a  collision,  discovers  an  animal  upon  the  track,  the  rail- 
road is  liable  for  the  consequent  injury  to  the  animal. 

Appeal  from  City  Court  of  Montg^omery ;  A.  D.  Sayre,  Judj^e. 
"Not  officially  reported." 

Action  by  H.  L.  Stone  ag^ainst  the  Western  Railway  of  Ala- 
bama. From  a  judgement  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Action  for  injuring:  or  killing  three  cows.  The  complaint  was 
in  the  following  words:  "Plaintiff  claims  of  the  defendant  the 
sum  of  $250  as  damages,  for  that,  to  wit,  on  the  14th  day  of 
March,  1903,  the  defendant  was  engaged  in  the  operation  of  a 

fFor  the  authorities  in  this  series  on  the  subject  of  the  dutv  of  rail- 
road companies  to  maintain  lookouts  upon  trains  in  order  to  avoid 
injuring  live  stock,  see  foot-notes  appended  to  Southern   Ry.  Co.  v 
Hoge   (Ala.),  17  R.   R.   R.  792,  40  Am.   &   Eng.   R.  Gas.,   N.  S.,   792; 
Southern  Ry.   Co.  v.  Henry   (Ga.),  17  R.  R.  R.   198,  40  Am.  &  Enjr 
R.   Cas.,   N.   S.,   198;   St.   Louis,   I.   M.   &  S.   Ry.   Co.  v,   Kimberlain 
(Ark.),  16  R.  R.  R.  479,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  479;  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Carlisle  (Ark.),  16  R.  R.  R.  462,  39  .\m.  &  Eng 
R.  Cas..  N.  S.,  462;  Prescott  &  N.  W.  Ry.  Co.  v.  Brown   (Ark.)    15 
R.  R.  R.  132,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  132. 
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railroad  and  locomotive  and  cars  thereon,  between  the  cities  of 
Montgomery  and  Selma,  Ala.;  that  one  of  defendant's  agents, 
servants,  or  officers,  then  and  there  in  charge  of  one  and  such 
locomotive,  and  whose  name  is  to  plaintiff  unknown,  so  negli- 
gently operated  such  locomotive  on  said  road  at  or  near  Stone's 
Tank,  in  the  county  of  Montgomery,  Ala.,  that  by  reason  thereof 
it  then  and  there  ran  against,  struck,  and  greatly  injured  or 
killed  three  cows,  the  property  of  plaintiff,  to  the  damage  of 
plaintiff,"  etc. 

There  was  demurrer  to  this  complaint,  assigning  as  grounds 
that,  first,  he  failed  to  aver  with  sufficient  certainty  and  particu- 
larity where  the  injury  occurred;  second,  failed  to  show  with 
sufficient  certainty  who  the  officers  or  agents  \^ere  who  are 
charged  with  negligence  in  operating  its  engines;  third,  that  it 
fails  to  show  that  said  agents  or  officers  were  acting  within  the 
scope  of  their  employment  at  the  time  of  the  injury ;  fourth,  that 
it  does  not  aver  with  certainty  that  the  injury  was  negligently 
done;  and,  fifth,  because  it  assumes  negligence  in  striking  said 
cows  and  does  not  affirmatively  aver  any  act  of  negligence  on 
the  part  of  the  defendant. 

These  demurrers  being  overruled,  the  defendant  filed  the  gen- 
eral issue,  and  a  special  plea,  setting  up  that  the  animals  killed  ran 
suddenly  and  unexpectedly  on  the  track  immediately  in  front 
of  the  train ;  that  the  engine  was  equipped  with  a  first-class  head- 
light, which  enabled  the  engineer  to  see  'sufficiently  far  ahead 
of  him  to  have  discovered  the  animals  on  the  track  or  within  the 
rays  of  said  headlight  in  time  to  have  stopped  the  train  to  pre- 
vent injury ;  that  the  engineer  was  keeping  a  proper  lookout,  but 
that  the  cows  got  on  the  track  unexpectedly  and  so  near  the 
engine  that  by  the  use  of  all  means  known  to  skillful  engineers 
the  engineer  could  not  have  stopped  the  train  in  time  to  prevent 
the  injury.  There  were  demurrers  to  this  plea,  which  were  sus- 
tained. 

The  defendant  requested  the  following  charges,  which  were 
refused:  "(2)  The  measure  of  damages  in  this  case  is  not 
necessarily  the  value  of  animals  when  alive,  but  the  difference  in 
value  between  the  living  animal  and  the  dead  carcass ;  and  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  might  have  real- 
ized the  appreciable  value  of  the  dead  carcass  by  the  exercise  of 
reasonable  diligence,  the  amount  of  such  value  must  be  deducted. 
(3)  The  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
animals  were  killed  by  the  engine  of  the  defendant,  and  also  to 
show  the  amount  of  damages  sustained;  and  if  the  plaintiff  has 
failed  to  reasonably  satisfv  the  jury  what  such  damages  were, 
they  must  find  for  the  defendant.  (4)  Railroad  employees  are 
not  required  to  attempt  the  impossible;  and  if  the  jury  believe 
from  the  evidence  that  the  engineer  was  keeping  a  proper  lookout 
for  obstructions  on  the  track,  and  that  the  animals  came  on  the 
track  suddenly,  and  so  close  to  the  train  that  the  use  of  preventive 
efforts  could  not  have  avoided  the  injury,  they  must  find  for  the 
defendant.     (5)  The  value  of  the  animals  alleged  to  have  been 
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killed  is  not  to  be  determined  by  the  purpose  for  which  they 
were  used  by  plaintiff  for  dairy  purposes,  but  by  the  reasonable 
market  value  of  said  animals  at  the  time  of  the  injury  shown. 
*  *  *  (8)  Notwithstanding  the  fact,  if  it  be  a  fact,  that  the 
engfine  did  not  have  a  headlig^ht  sufficiently  strong  to  see  an 
animal  on  the  track  in  time  to  stop  the  train  before  striking  it, 
yet  if  the  animals  were  not  on  the  track,  but  came  suddenly  on 
it  so  near  the  approaching  train  that  it  was  impossible  for  the 
engineer  to  have  stopped  or  slackened  its  speed  in  time  to  prevent 
the  injury,  the  fact  of  not  having  a  strong  headlight,  if  it  be  a 
fact,  can  have  no  influence  in  this  case,  and  cannot  authorize  the 
verdict  for  defendant.  (9)  Under  the  facts  of  this  case  offered 
in  evidence  no  duty  rested  on  the  engineer  to  keep  a  lookout  for 
animals  beyond  the  light  thrown  from  his  engine ;  that  is,  on  the 
outsides  of  the  track." 

The  court  in  its  oral  charge  used  the  following  language: 
**But  if  the  engineer  is  negligent  in  keeping  a  lookout,  and  after 
a  while,  after  such  negligence,  does  discover  an  animal  upon  the 
track,  and  it  is  then  so  close  upon  the  track  that  it  is  impossible 
to  prevent  killing  or  hurting  it,  that  engineer  is  guilty  of  negli- 
gence; whereas,  in  the  other  case  I  have  supposed  to  you,  he 
would  not  be.  Now  the  contention  here  is  that  the  engineer  was 
guilty  of  negligence  in  not  keeping  a  lookout  of  this  sort;  that 
if  he  had  kept  a  lookout  for  animals  in  dangerous  proximity,  he 
would  have  seen  the  animals  in  time  to  have  prevented  injury  to 
them.  The  contention  of  the  defendant,  on  the  contrary,  is  that 
he  did  keep  such  a  lookout  as  a  reasonably  prudent  and  compe- 
tent man  ought  to  have  kept,  and,  keeping  it,  did  not  see  the 
animals  until  they  were  so  close  that  he  could  not  help  hurting 
them.  If  this  is  true,  of  course,  he  cannot  recover;  if  the  first 
contention  is  true,  of  course,  the  plaintiff  must  recover."  ''lie 
court,  further  charging  the  jury,  said :  **There  is  another  propo- 
sition in  that  connection,  involved  in  this  case,  which  is  insisted 
on  by  the  plaintiff,  and  that  is  this:  that  if  this  engine  was 
equipped  with  such  light  as  only  allowed  the  engineer  to  discover 
obstacles  on  the  track  or  in  dangerous  proximity  to  it — we  will 
say,  for  example,  100  yards  away,  meaning  100  yards  away  from 
the  engine — then  it  was  negligence  to  operate  its  train  at  such  a 
rate  of  speed  as  rendered  it  impossible  for  him  to  stop  within  100 
yards." 

George  P.  Harrison,  for  appellant. 
Steiner,  Crum  &  Weil,  for  appellee. 

DowDELiy,  J.  The  complaint  contained  but  a  single  count,  to 
which  a  demurrer  was  interposed  by  the  defendant.  The  aver- 
ments in  the  complaint  were  sufficiently  definite  as  to  time  and 
place  of  the  alleged  injury  to  put  the  defendant  on  notice.  The 
complaint  was  also  sufficient  in  its  averment  as  to  negligence. 
In  actions  of  this  character  it  is  not  necessary  to  aver  the  name 
of  the  agent  or  employee  of  the  defendant  who  had  the  control 
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and  operation  of  the  locomotive  and  cars.  The  court  properly 
overruled  the  demurrer  to  the  complaint. 

All  matters  of  defense  set  up  in  defendant's  plea  No.  2,  to 
which  it  was  entitled,  was  available  to  it  under  the  plea  of  the 
g^eneral  issue,  and  it  appears  from  the  record  that  in  the  trial  of 
tiie  case  under  the  plea  of  the  general  issue  the  defendant  did 
have  the  benefit  of  the  facts  averred  in  said  plea.  So,  if  there  was 
any  error  in  sustaining^  the  demurrer  of  the  plaintiff  to  the  plea, 
it  was  error  without  injury. 

The  third,  fourth,  fifth,  and  sixth  assignments  of  error  relate 
to  rulings  of  the  court  on  objections  made  by  appellant  to  ques- 
tions asked  by  appellee  concerning  the  yield  of  milk  and  butter 
by  the  cows  killed  by  defendant's  locomotive  and  train  of  cars. 
The  evidence  is  uncontradicted  that  the  cows  killed  were  only 
used  as  milk  and  butter  producers,  and  that  appellee  so  used  them 
in  carrying  on  the  business  of  selling  milk  and  butter  in  the  prose- 
cution of  a  dairy  business.  This  evidence  was  relevant  and  perti- 
nent as  tending  to  show  elements  of  value  of  the  injured  animals. 
While  it  is  true  that  the  market  value  is  the  proper  criterion  of 
value  in  such  actions,  still  the  facts  testified  to  might  very  prop- 
erly become  an  element  in  making  up  market  value. 

There  was  no  error  in  excluding,  on  the  motion  of  the  plain- 
tiff, the  statement  by  defendant's  witness  Tinsley  that  "he  did 
not  have  time  to  make  any  effort  to  prevent  the  killing  of  the 
cows."  This  was  but  a  conclusion  of  the  witness.  The  witness 
was  permitted  to  testify  to  all  the  facts  attending  the  killing  of 
the  cows.  It  was  for  the  jury  to  determine  from  all  these  facts 
whether  he  had  time  to  make  any  effort  to  control  his  train  so 
as  to  avoid  collision  with  the  animals.  The  evidence  was  not  an 
expert  opinion  based  upon  a  given  statement  of  facts,  but  a  mere 
conclusion  of  fact.  Moreover  the  appellant  had  the  benefit  of 
everything  contained  in  this  statement  on  the  theory  of  its  being 
expert  evidence.  Later  on  he  was  permitted  to  testify,  and  did 
testify,  as  follows:  "In  my  opinion,  as  an  expert  engineer,  that 
train,  running  as  it  was,  on  the  track  where  it  was,  could  not 
have  been  stopped  after  I  discovered  these  animals  by  the  use  of 
all  means  known  to  skillful  engineers,  such  as  applying  brakes 
and  reversing  the  engine,  in  time  to  have  prevented  the  injury. 
*  *  *  I  was  helpless.  I  could  not  do  anything,  and  did  not 
do  anything." 

There  was  no  error  in  sustaining  the  objection  of  the  plaintiff 
to  the  question,  asked  this  witness  Tinsley  by  the  defendant, 
"whether  or  not  the  equipment  on  that  train  was  such  as  is  in  use 
on  the  best  regulated  railroads  in  the  country."  This  question 
called  for  evidence  wholly  immaterial  and  irrelevant.  The  equip- 
ment of  the  train  was  not  an  issue  in  the  case.  The  negligence 
counted  on  was  in  the  operation  of  the  train,  and  not  on  any 
defects  in  the  machinery.  The  defendant  was  permitted  to  prove 
the  kind  of  headlight  it  had  on  its  engine  and  the  distance  it  shed 
light.  The  plaintiff  upon  cross-examination  of  this  witness  was 
permitted,  against  the  objection  of  the   defendant,   to  ask  the 
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witness,  "How  far  did  that  headlight  throw  a  lig^ht  on  a  straig^ht 
track?"  The  evidence  called  for  by  this  question  was  pertinent 
to  the  issue  of  the  negligent  operation  of  the  train.  It  was  shown 
by  the  undisputed  evidence  that  the  track  at  the  place  of  the 
alleged  injury  was  straight  half  a  mile  or  more  in  the  direction 
the  train  was  going  before  it  struck  the  cows.  The  witness  Tin- 
sley,  the  engineer,  testified  that  at  the  time  he  was  running  at  a 
speed  of  30  miles  an  hour,  and  that,  at  the  speed  at  which  he  was 
going,  he  could  not  have  stopped  the  train  in  a  shorter  distance 
than  200  yards.  In  answer  to  the  question,  the  witness  said: 
"You  can  see  an  object,  a  cow,  about  100  yards,  maybe  a  little 
better  than  that,  but  not  to  tell  whether  it  was  a  horse  or  cow. 
I  could  not  have  stopped  after  discovering  an  object  as  big  as  a 
cow  within  100  yards."  It  is  a  want  of  due  care  to  operate  a 
locomotive  and  train  of  cars  at  night  at  so  great  a  rate  of  speed 
that  it  is  impossible  to  stop  the  train  within  the  distance  that  the 
headlight  of  the  locomotive  lights  up  the  track.  In  Annlston 
Electric  &  Gas  Co.  v.  Hewitt,  139  Ala.  442,  36  South.  39,  107 
Am.  St.  Rep.  42,  it  was  said:  "The  law  is  well  settled  that  rail- 
road companies  that  knowingly  run  their  trains  under  conditions 
rendering  it  impracticable  for  those  in  charge  to  prevent  injuring 
stock  straying  on  their  tracks  are  accountable  for  the  loss  when 
injury  results" — citing  authorities.  The  tendency  of  the  evi- 
dence was  to  show  that  at  the  time  and  place  the  train  was  being 
run  under  conditions  that  rendered  it  impracticable  to  prevent 
injury  to  the  stock  in  question. 

The  defendant  requested  the  court  to  give  several  written 
charges,  which  were  refused,  and  for  the  refusal  of  which  errors 
are  here  assigned.  The  first  of  these  charges  was  the  gener  il  af- 
firmative charge  to  find  for  the  defendant.  That  it  was  open  to 
the  jury,  under  the  evidence,  to  find  that  the  injury  to  the  cows 
was  the  proximate  result  of  a  negligent  operation  of  the  train  by 
the  defendant's  servant,  and  the  amount  of  damage  therebv  sus- 
tained by  the  plaintiflF,  is,  we  think,  hardly  open  to  serious  con- 
troversy, and  therefore  no  error  was  committed  in  the  refusal  of 
the  general  charge  as  requested. 

Charge  2  was  properly  refused  as  being  abstract.  There  was 
no  evidence  of  the  value  of  the  carcasses  and  hides  of  the  cows  in 
their  mangled  condition — and  there  was  evidence  of  mangled 
condition — at  the  time  and  place  of  injury.  Evidence  of  the 
value  of  beef  cattle  and  of  hides  in  the  city  of  Montgomery  was 
not  evidence  of  value  at  Stone's  Tank,  where  they  were  killed. 
The  cost  of  transporting  the  carcasses  and  hides  from  Stone's 
Tank  to  Montgomery,  however  small  the  amount  might  be,  would 
still  be  an  element  in  determining  the  net  value  at  the  place  of  the 
injury,  and  the  burden  of  showing  this  was  upon  the  defendant. 
In  Georgia  Pacific  Railway  Co.  v.  Fullerton,  79  Ala.  298,  it  was 
said,  among  other  things:  "If  stock  or  cattle  be  killed,  it  does 
not  follow  that  in  every  case  the  necessary  measure  of  the  plain- 
tiff's recovery  must  be  the  value  of  the  stock.  Such  value  is  un- 
doubtedly the  prima  facie  measure  of  damages,  and  the  burden 
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of  proof  may  be  thrown  on  the  defendant  to  overcome  this  pre- 
sumption, when  once  it  is  made  to  arise  upon  proved  facts. 
*  *  *  The  carcass,  it  may  be,  is  most  frequently  worth 
nothing:  to  the  owner,  and  the  facts  must  be  peculiar  which  would 
overcome  this  presumption.  It  is  often  bruised,  mang^led,  and 
unfit  for  use.  Its  small  value  and  distance  from  any  available 
point  may  render  its  utilization  profitless." 

That  the  cows  were  killed  by  the  defendant's  eng^ine  was  an 
undisputed  fact  in  the  case.  Written  charge  3,  requested  by  the 
defendant,  after  stating  that  the  rule  as  to  the  burden  of  proof 
with  respect  to  the  killing  of  the  cows  by  defendant's  eng^ine, 
proceeds  as  follows:  "And  also  to  show  the  amount  of  the 
damage  sustained ;  and,  if  the  plaintiff  has  failed  to  reasonably  * 
satisfy  the  jury  what  such  damage  is,  they  must  find  for  the  de- 
fendant." This  charge  requires  the  jury  to  return  a  verdict  in 
favor  of  the  defendant.  If  the  amount  of  the  damage  was  not 
reasonably  and  satisfactorily  shown  to  the  jury  by  the  evidence, 
still,  if  the  wrongful  killing  was  shown,  the  plaintiff  would,  at 
least,  be  entitled  to  a  verdict  for  nominal  damages. 

Written  charge  4  pretermits  any  consideration  of  the  question 
of  the  negligent  operation  of  the  locomotive  and  cars,  at  the  time 
and  place  of  the  injury  of  the  animals,  with  respect  to  the  speed 
and  headlight  conditions.  Non  constat,  if  the  locomotive  and 
cars  had  at  the  time  and  place  been  operated  in  a  manner  and  at 
a  speed  whereby  the  engineer  would  have  been  enabled  to  stop 
the  train  within  the  distance,  namely,  100  yards,  that  being  the 
distance  at  which  he  could  discover  an  object,  such  as  a  cow,  on 
the  track,  the  exercise  of  preventive  effort  might  have  avoided 
the  injury. 

Written  charge  5,  requested  by  the  defendant,  was  misleading, 
in  that  it  had  the  tendency  to  withdraw  from  the  consideration  of 
the  jury  evidence  that  the  cows  were  milk  and  butter  producers, 
etc. 

Charge  8  was  properly  refused.  This  charge  used  the  word 
"defendant"  where,  doubtless,  "plaintiff"  was  intended.  The 
trial  court,  however,  was-under  no  duty  to  make  the  correction. 

There  was  no  error  in  refusing  charge  9,  requested  by  the  de- 
fendant.   This  charge  was  obscure  and  misleading. 

There  was  no  error  committed  in  the  parts  of  the  court's  oral 
charge  excepted  to  by  the  defendant. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
will  be  affirmed. 

Affirmed. 

Haralson,  Simpson,  and  Denson,  JJ.,  concur. 
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Grogan  ei  al.  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  2,  1906.) 

[62   Atl.    Rep.   924.] 

Negligence — Fences — ^Trespassers. — A  railroad  company  owning: 
real  estate  abutting  on  a  street  is  not  required  to  construct  a  fence 
sufficiently  strong  to  provide  against  the  contingency  of  a  crowd 
of  trespassers  coming  on  the  inclosed  property  and  pushing  the 
fence  over  on  a  person  walking  on  the  street,  though  some  of  the 
trespassers  were  the  servants  of  the  company. 

Appeal  from  Court  of  Common  Pleas,  Alleg^heny  County. 

Action  by  Patrick  and  Mary  Grogan  against  the  Pennsylvania 
Railroad  Company.  Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

M.  W.  Acheson,  Jr.,  for  appellant. 

F.  C  McGirr  and  John  Marron,  for  appellees. 

Elkin,  J.  There  can  be  no  recovery  of  damages  in  this  case 
without  announcing  the  rule  that  it  is  the  duty  of  the  owner  of 
real  estate  abutting  on  a  street  or  highway  to  construct  and  main- 
tain a  fence  sufficiently  strong  and  adequately  safe  to  provide 
against  a  contingency  arising  by  reason  of  a  crowd  of  trespassers 
coming  upon  the  property  inclosed  and  pushing  the  fence  over 
on  a  person  walking  on  the  street.  The  defendant  is  the  owner 
of  a  tract  of  land  abutting  on  Carson  street,  in  the  city  of  Pitts- 
burg, around  which  it  caused  a  fence  to  be  erected,  one  part  of 
which  is  near  the  property  line  which  divides  the  lot  inclosed 
from  the  street  named.  The  fence  was  built  for  the  use  and 
protection  of  the  defendant.  In  the  building  of  the  fence  it  owed 
no  particular  duty  to  any  one.  Whether  it  was  six  feet  high  or 
three ;  whether  it  was  built  of  stone,  boards,  or  iron,  were  matters 
entirely  within  the  discretion  of  the  defendant,  and  about  which 
the  plaintiff  and  the  public  had  no  concern.  The  defendant  was 
ordinarily  under  no  duty  to  build  a  fence  of  any  particular  degree 
of  strength,  or,  indeed,  to  build  a  fence  at  all.  On  the  principle, 
however,  that  no  one  can  use  or  maintain  his  property  in  such  a 
dangerous  or  unsafe  condition  as  to  endanger  the  life,  limb,  or 
property  of  others,  the  defendant  was  under  the  duty  of  main- 
taining its  fence  strong  and  safe  enough  to  resist  such  forces  or 
conditions  as  should  have  been  foreseen  by  ordinary  forecast. 
In  McGrew  v.  Stone,  S3  Pa.  436,  Mr.  Justice  Agnew  stated  the 
rule  in  the  following  language:  "The  general  rule  is  that  a  man 
is  answerable  for  the  consequences  of  a  fault  which  are  natural 
and  probable  and  might  therefore  be  foreseen  by  ordinary  fore- 
cast, while  it  is  true  that  if  his  fault  happened  to  concur  with 
something  extraordinary,  and  therefore  not  likely  to  be^  foreseen, 
he  will  not  be  answerable  for  the  unexpected  results.'*'     Again, 
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Mr.  Justice  Strong:  in  Phila.  &  Reading:  Railroad  Co.  v.  Hummell, 
44  Pa.  375,  84  Am.  Dec.  457,  said:  "It  is  true  that  what  amounts 
to  ordinary  care  under  the  circumstances  of  a  case  is  g:enerally 
to  be.  determined  by  the  jury,  yet  the  jury  cannot  hold  parties  to 
a  hig:her  standard  of  care  than  the  law  requires,  and  they  cannot 
find  anything:  neg:lig:ence  which  is  less  than  a  failure  to  discharg:e 
a  leg:al  duty.'* 

We  concede  that  under  ordinary  circumstances  it  would  be  for 
the  jury  to  determine  whether  the  defendant  used  proper  care  in 
the  construction  and  maintenance  of  the  fence.  But  the  defend- 
ant company  did  not  owe  a  leg^al  duty  to  the  plaintiflF  or  any  one 
else  to  construct  and  maintain  the  fence  so  strong:  that  a  crowd 
of  trespassers,  wrong:fully  coming:  upon  its  land,  could  not  push 
it  over  and  thus  cause  the  injury  complained  of.  There  can  be 
no  neg:lig:ence  in  a  leg:al  sense,  unless  there  is  a  violation  of  the 
leg:al  duty  to  exercise  care.  In  the  present  case  the  inquiry  is, 
were  the  consequences  such  as  should  have  been  foreseen  by 
ordinary  forecast  and  provided  ag:ainst?  It  was  not  the  duty  of 
the  defendant  company  to  foresee  and  provide  ag:ainst  the  contin- 
g:ency  of  40  or  50  trespassers  coming:  upon  its  land  for  the  pur- 
pose of  witnessing:  an  arrest  by  a  police  officer  in  the  public 
street,  and,  while  thus  gratifying:  their  idle  curiosity,  climb  upon, 
lean  ag:ainst,  and  push  over  the  fence,  causing:  the  injury  for 
which  damag:es  are  soug:ht  to  be  recovered.  This  is  a  hig:her 
standard  of  care  than  the  law  requires,  and  it  is  the  duty  of  the 
court  to  say  so.  In  this  case  the  defendant  stands  in  the  same 
position  as  every  other  owner  of  real  estate.  Its  rig:hts,  duties, 
and  liabilities  are  no  g:reater  and  no  less.  The  rule  established  in 
this  case  will  apply,  not  to  common  carriers  as  such,  but  to  the 
real  estate  owners  of  the  commonwealth.  It  is  conceded  that  the 
accident  would  not  have  occurred,  except  for  the  fact  that  a 
crowd  of  40  or  50  persons,  without  authority,  came  upon  the 
land  of  the  defendant,  climbed  upon  or  leaned  ag:ainst  the.  fence, 
so  that  it  g:ave  way  and  injured  one  of  the  appellees,  who  was* 
walking:  on  the  street  below.  The  direct  cause  of  the  accident 
was  the  neg:lig:ent  act  of  these  trespassers,  which,  under  the  law, 
it  was  not  the  duty  of  the  defendant  to  provide  ag:ainst. 

The  contention  that  some  of  these  trespassers  were  employees 
of  the  defendant,  and  that  their  neg:lig:ent  acts  can  be  visited  upon 
the  company,  is  without  merit.  Their  duties  as  employees  did 
not  call  them  to  climb  upon  or  to  lean  ag:ainst  the  fence,  or  to  be 
at  that  place  in  the  performance  of  their  work.  In  these  respects 
they  acted  entirely  outside  of  their  duties  as  employees,  and  were 
trespassers  as  much  as  the  other  persons  assembled  in  that 
crowd.  Our  attention  has  been  called  to  a  number  of  cases 
relating:  to  questions  of  concurrent  neg:lig:ence  and  proximate 
cause,  cited  by  the  learned  court  below  and  relied  upon  by  counsel 
for  appellees  here.  We  do  not  deny  the  doctrine  of  these  cases, 
but  they  apply  only  where  neg:lig:ence  by  the  defendant  is  estab- 
lished. If  no  neg:lig:ence  by  the  defendant  is  shown,  questions  of 
concurrent  negligence  and  proximate  cause  do  not  arise. 
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Assigfnments  of  error  sustained,  and  judgment  reversed;  and 
it  is  now  ordered  that  judgement  be  entered  in  the  court  below 
for  defendant. 


DuLiN  v.  Metropolitan  St.  Ry.  Co. 

(Supreme  Court  of  Kansas,  Dec.  9,   1905.) 

f83   Pac.   Rep.   821.1 

Street  Railroads — ^Frightening  Horses — Negligence — Question  for 
Jury.* — Where,  in  an  action  against  a  street  railway  company  for  in- 
juries to  a  traveler  in  consequence  of  his  horse  being  frightened  by 
a  car,  the  testimony  showed  that  that  car  when  approaching  the 
traveler  was  running  more  rapidly  than  he  was  driving,  that  the 
motorman  was  sounding  his  gong  loudly,  that  the  horse  became 
frightened,  that  though  the  danger  to  the  traveler^  was  apparent  the 
motorman  continued  to  run  his  car  toward  the  horse  and  to  loudly 
ring  the  gong,  the  question  whether  the  motorman  was  negligent  in 
failing  to  do  what  he  could  to  avert  the  threatened  danger  to  the 
traveler  so  as  to  render  the  company  liable  was  for  the  jury. 

Error  from  Court  of  Common  Pleas,  Wyandotte  County ;  Wm. 
G.  Holt,  Judge. 

Action  by  John  Dulin  against  the  Metropolitan  Street  Railway 
Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

T.  P,  Anderson,  for  plaintiff  in  eror. 

Miller,  Buchan  &  Miller,  for  defendant  in  error. 

Per  Curiam.  In  driving  along  a  street  of  Argentine,  John 
Dulin 's  horse  was  frightened,  ran  away,  throwing  him  out  of  his 
cart,  injuring  him.  and  damaging  his  property.  He  sued  the 
Metropolitan  Street  Railway  Company,  claiming  that  the  injury 
and  loss  was  caused  by  the  negligent  operation  of  a  street  car. 
There  was  testimony  that  the  street  car  approached  Dulin,  run- 
ning more  rapidly  than  he  was  driving;  that  the  motorman 
sounded  the  gong  very  loudly  and  the  horses  became  frightened 
at  the  car  and  pranced  and  jumped  about;  that,  although  the 
danger  to  Dulin  was  apparent,  the  motorman  continued  to  run 
his  car  toward  the  frightened  horse  and  to  loudly  ring  the  gong ; 
and  that  then  the  horse  became  unmanageable,  running  away, 
throwing  Dulin  out,  and  causing  the  injury  and  loss  for  which 
recovery  is  sought.  The  trial  court  sustained  a  demurrer  to  the 
plaintiff's  evidence. 

*For  the  authorities  in  this  series  relating  to  the  duties  and  lia- 
bilities of  railroad  companies  with  respect  to  frightening  teams,  see 
foot-note  appended  to  Butler  v.  Easton  &  A.  R.  Co.  (N.  J.),  17  R. 
R.  R.  803,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  803;  foot-note  appended  to 
Powell  r.  Nevada,  C.  &  O.  Ry.  (Nev.),  17  R.  R.  R.  295,  40  Am.  & 
Eng.  R.  Cas.,  X.  S.,  295;  foot-notes  appended  to  Western  Ry.  of 
Alabama  r.  Cleghorn  (Ala.),  17  R.  R.  R.  216,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  216. 
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If  the  danger  to  Dulin  was  apparent,  and  was  or  should  have 
been  known  to  the  motomian,  and  he  persisted  in  running^  the 
car  toward  the  frightened  horse,  and  in  unnecessarily  and  loudly 
sounding  the  gong,  it  cannot  be  said  that  he  was  free  from 
culpable  negligence.  Under  such  circumstances  he  should  have 
done  what  he  reasonable  could  do  to  avert  the  threatened  danger 
to  Dulin.  There  is  testimony  fairly  tending  to  show  that  this 
was  not  done,  and  whether  he  was  guilty  of  such  negligence  as 
would  make  the  company  liable  for  the  loss  was  a  question  for 
the  jury. 

The  taking  of  the  case  from  the  jury  was  therefore  an  error, 
for  which  the  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Latson  v.  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  Dec.  21,  1905.) 

[91  S.  W.  Rep.  109.] 

Street  Railroads — Collision — Negligence.* — Where  the  driver  of  a 
vehicle,  owing  to  the  fact  that  another  vehicle  was  approaching  her 
between  the  curb  and  a  street  car  track,  drove  upon  the  track  about 
40  feet  ahead  of  a  car  approaching  at  the  rate  of  6  or  7  miles  an  hour, 
and  while  the  vehicle  was  preceding  the  car  a  collision  occurred,  the 
motorman  was  guilty  of  negligence,  under  an  ordinance  requiring  a 
motorman  to  stop  on  the  first  appearance  of  danger. 

Same — Contributory  Negligence.f — The  driver  of  the  vehicle  was 
not  guilty  of  contributory  negligence  either  in  going  upon  the  track 
or  in  driving  along  ahead  of  the  car. 

Same — Instructions — Contributory  Negligence. — In  an  action  for  in- 
juries sustained  in  a  collision  between  plaintiff's  vehicle  and  a  street 
car,  an  instruction  for  plaintiff  was  not  erroneous  for  failing  to  take 
into  consideration  the  contributory  negligence  of  plaintiff;  it  having 

■ 

*For  the  authorities  in  this  series  on  the  subject  of  the  violation  of 
ordinances  regulating  the  running  of  street  cars  as  negligence,  see 
foot-notes  appended  to  Lincoln  Traction  Co.  v.  Heller  (Neb.).  17  R. 
R.  R.  368,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  368. 

For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with 
other  users  of  streets,  see  foot-notes  appended  to  Marden  v.  Ports- 
mouth, etc.,  St.  Ry.  (Me.),  17  R.  R.  R.  821.  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  821;  Sharpton  r.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  17  R.  R.  R. 
190,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  190;  Hollingshead  v.  Camden  & 
Suburban  Ry.  Co.  (N.  J.),  16  R.  R.  R.  797,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  797;  foot-note  appended  to  Miller  v.  St.  Charles  St.  R.  Co. 
(La.),  16  R.  R.  R.  460,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  460;  Laronde 
V.  Boston  &  M.  R.  R.  223  (N.  H.),  16  R.  R.  R.  223,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  223. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  on  streets  upon  which  street 
cars  are  operated,  see  foot-notes  appended  to  McCarthy  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  17  R.  R.  R.  856,  40  Am.  &  Eng.  R.  Cas.. 
N.  S.,  856;  foot-notes  appended  to  Marden  v.  Portsmouth,  etc.,  St. 
Ry.  (Me.),  17  R.  R.  R.  821,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  821;  foot- 
note appended  to  Riley  v.  Shreveport  Traction  Co.  (La.),  16  R.  R. 
R.  785,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  785;  Wood  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  16  R.  R.  R.  475,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  475. 
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authorized   a   verdict   for  plaintiff  only   in   case   she   was   exercising 
ordinary  care  at  and  before  the  time  of  the  injury. 

Appeal — Harmless  Error — Instructions. — Defendant  could  not  com- 
plain of  an  instruction  because  it  merely  required  the  motorman  to 
use  common-law  care,  while  the  petition  charged  a  violation  of  an 
ordinance  requiring  a  motorman  to  stop  on  the  first  appearance  of 
danger. 

Same — Evidence  to  Authorize  Instructions. — Where,  in  an  action 
for  injuries  sustained  by  plaintiff  in  a  collision  between  her  vehicle 
and  a  street  car,  plaintiff's  evidence  showed  that  the  car  was  running 
15  miles  an  hour  and  that  the  motorman  could  have  seen  the  vehicle 
when  he  was  more  than  500  feet  away,  and  defendant's  evidence 
showed  that  the  car  was  going  at  the  rate  of  6  or  7  miles  an  hour 
when  the  motorman  saw  the  vehicle  on  the  track  40  feet  ahead,  an 
instruction  authorizing  a  recovery  for  plaintiff  if  by  reason  of  ex- 
cessive speed  the  motorman  was  unable  to  avert  a  collision  was  not 
objectionable  on  the  ground  that  there  was  no  evidence  showing 
within  what  space  the  car  could  have  been  stopped. 

Same — Modification  of  Instructions. — Defendant  requested  an  in- 
struction that  if  the  motorman,  on  seeing  the  vehicle,  reversed  his 
power  and  applied  the  brakes,  and  thus  would  have  averted  the  ac- 
cident but  for  the  fact  that  the  driver  of  the  vehicle  was  prevented 
from  getting  off  the  track  by  reason  of  another  vehicle  in  front  of 
it.  and  that  the  collision  was  due  to  such  failure,  plaintiff  was  not 
entitled  to  recover  unless  the  motorman  knew  or  could  have  known 
that  the  plaintiff's  vehicle  was  so  obstructed  in  time  to  have  stopped 
the  car.  which  instruction  was  modified  by  adding,  "unless  excessive 
speed  prevented  stopping  the  car."  Held,  that  the  modification  was 
proper;  it  appearing  that  if  the  motorman  had  applied  his  brakes  as 
soon  as  he  saw  the  danger  the  accident  would  have  been  averted, 
and  the  special  defense  pleaded  being  that  the  accident  was  caused 
by  plaintiff,  who  was  driving  so  close  in  front  of  the  car  as  to  render 
a  collision  unavoidable. 

Same — Refusal  of  Instructions. — Where,  in  an  action  for  injuries 
sustained  in  a  collision  between  plaintiffs  vehicle  and  a  street  car, 
there  was  nothing  to  show  that  the  motorman  saw  that  plaintiff, 
driving  ahead  of  the  car,  was  attempting  to  get  off  the  track,  it  was 
proper  to  refuse  an  instruction  that  the  motorman  had  a  right  to  as- 
sume that  the  driver  of  the  vehicle  would  use  reasonable  diligence 
and  get  off  the  track  and  out  of  the  way,  unless  the  motorman  knew, 
or  by  the  exercise  of  reasonable  care  might  have  seen  or  known,  that 
the  vehicle  was  hindered  or  impaired  in  its  progress  by  a  vehicle  in 
front  of  it. 

Same— ^Contributory  Negligence — Reliance  on  Care  of  Motorman.^ 
— The  driver  of  a  vehicle  has  a  right  to  presume  that  a  motorman  will 
so  run  his  car  that  a  'collision  will  not  occur  with  a  vehicle,  even 
though  the  driver  of  the  vehicle  does  not  do  his  duty. 

Same — Collision — Action — Instructions. — In   an   action   for   injuries 

JFor  the  authorities  in  this  series   on  the  subiect  of  the   mutual 
rights  and  duties  of  street  railwavs  and  other  users  of  streets,  see 
foot-notes  appended  to  Marden  v.  Portsmouth,  K.  ^  Y.  St.  Ry.  (Me.), 
17  R.  R.  R.  821.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  foot-notes  ap- 
pended to  O'Brien  v.  Blue  Hill  St.  Rv.  Co.  (Mass.),  14  R.  R.  R.  806, 
.^7  Am.  h  Eng.  R.  Cas..  N.  S.,  806;  Dungan  v,  Wilmington  City  Ry 
Co.  (Del.),  14  R.  R.  R.  746,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  746;  foot- 
notes appended  to  Greene  ?'.  Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R. 
589.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  foot-note  appended  to  Birm- 
ingham Ry..  L.  &  P.  Co.  V.  Oldham  (Ala.),  14  R.  R.  R.  165,  37  Am. 
&  Eng.  R.  Cas..  N.  S.,  165;  Rhymes  v.  Jackson  Elec.  Rv.,  L.  &  P.  Co 
(Miss.),  14  R.  R.  R.  7.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  Lightfoot  v 
Winnebarro  Traction  Co.   (Wis.),  14  R.  R.   R.  1,  37  Am.   &  Eng.  R 
Cas.,  N.  S.,  1. 
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sustained  in  a  collision  between  plaintiff's  vehicle  and  a  street  car, 
the  motorman  having  testified  that  the  car  was  running  at  the  rate 
of  six  or  seven  miles  an  hour  when  he  saw  the  vehicle  preceding  the 
car,  and  that  he  then  applied  the  brakes  and  reversed  the  current,  it 
was  proper  to  refuse  an  instruction  that,  if  the  motorman  was  unable 
to  stop  the  car,  plaintiff  could  not  recover. 

TriaJ — Instructions — Refusal — Other  Instructions. — There  is  no  er- 
ror in  refusing  instructions  substantially  covered  by  others. 

Appeal — Harmless  Error — Admission  of  Evidence. — In  an  action 
for  injuries,  there  was  no  error  prejudicial  to  defendant  in  admitting 
testimony  that  plaintiff  had  visited  certain  places  in  an  attempt  to  re- 
gain her  health;  it  appearing  that  in  consequence  of  such  visits  her 
health  had  improved. 

Same. — In  an  action  for  injuries,  defendant  having  sought  to  have 
plaintiff  identify  written  statements  said  to  have  been  made  by  her, 
there  was  no  prejudice  to  defendant  in  her  testimony  that  she  did 
not  sign  one  of  them;  the  statements  not  being  offered  in  evidence. 

Damages — Injuries  to  Person — Excessive  Damages. — Where,  in  an 
action  for  injuries,  it  appeared  that  plaintiff  was  in  good  health  prior 
to  the  accident,  and  that  she  received  injuries  to  her  side,  uterus, 
ankle,  spine,  and  nerves;  that  she  was  suffering  from  traumatic 
neurosis,  her  condition  being  one  of  nervous  debility  and  exhaustion; 
and  that  she  probably  would  not  fully  recover — a  verdict  for  $9,000 
was  not  excessive. 

Marshall,  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  H.  D.  Wood,  Judge. 

Action  by  Alice  Z.  Latson  agfainst  the  St.  Louis  Transit  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Boyle,  Priest  &  Lehmann,  Geo.  W.  Basley,  and  Edw.  T. 
Miller,  for  appellant. 

Chester  H,  Krutn  and  William  Zachrits,  for  respondent. 

Marshall,  J.  This  is  an  action  to  recover  $20,000  damages 
for  personal  injuries  received  by  the  plaintiff  on  the  25th  of 
May,  1901,  in  consequence  of  one  of  defendant's  cars  colliding 
with  the  rear  of  a  stanhope,  in  which  the  plaintiff  was  riding,  on 
Olive  street,  between  Tenth  and  Eleventh  streets,  in  the  city  of 
St.  Louis ;  the  accident  occurring  about  9 :25  a.  m.  The  plaintiff 
recovered  a  judgment  for  $9,000,  and  the  defendant,  after  proper 
steps,  appealed. 

The  Issues. 

The  negligence  charged  in  the  petition  is  a  violation  by  the  de- 
fendant of  the  vigilant  watch  ordinance  and  of  the  speed  ordi- 
nance of  the  city  of  St.  Louis.  The  answer  is  a  general  denial, 
with  a  special  plea  that  whatever  injuries  the  plaintiff  received 
were  caused  by  the  vehicle  in  which  she  was  riding  being  driven 
in  front  of  the  car  "so  close  thereto  as  to  render  a  collision 
therewith  unavoidable."    The  reply  is  a  general  denial. 

The  plaintiff  introduced  evidence  tending  to  show:  That  on 
the  morning  of  the  day  on  which  the  accident  occurred  she  was 
riding  in  a  stanhope  with  Mrs.  Ramm.  That  they  stopped  on 
the  east  side  of  Eleventh  street,  just  south  of  Olive  street,  for  a 
few  moments,  where  plaintiff  left  the  vehicle  to  transact  some 
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business  in  a  store  at  that  point.  That  Mrs.  Ramm  then  turned, 
and  by  reason  of  vehicles  beingf  on  the  east  side  of  Eleventh 
street,  she  had  to  ^o  to  the  west  side  of  that  street,  and  thence  to 
Olive  street,  where  she  turned  east.  That  there  was  a  vehicle 
coming  west  on  the  south  side  of  Olive  street  between  the  car 
track  and  the  curbstone,  in  consequence  of  which  she  drove  onto 
the  east-bound  track.  That  before  so  doings  she  looked  west- 
wardly  and  saw  a  car  coming^,  which  was,  at  that  time,  west  of 
the  west  line  of  Twelfth  street.  The  width  of  Twelfth  street  is 
not  i^ven  in  the  record,  but  the  block  from  Twelfth  to  Eleventh 
is  shown  to  be  469  feet.  That  the  reason  she  turned  onto  the 
street  car  track  was  to  avoid  collision  with  the  vehicle  that  was 
coming  west  on  the  south  side  of  Olive  street.  That,  in  the 
language  of  Mrs.  Ramm :  "I  had  the  right  of  way,  but  this  rig 
had  possession  of  the  driveway.  It  was  necessary  for  me  to 
drive  in  the  car  track."  That  after  getting  onto  the  car  track  she 
again  looked  back,  and  saw  the  car  on  the  east  side  of  Twelfth 
street.  That  afterwards  she  left  the  plaintiff  to  watch  the  car, 
while  she  directed  her  attention  to  the  front.  That  the  plaintiff 
then  looked  a  third  time,  and  the  car  was  at  the  east  side  of 
Eleventh  street.  That  the  plaintiff  then  looked  a  fourth  time, 
and  the  car  was  about  to  strike  them,  and  she  told  Mrs.  Ramm, 
to  get  off  of  the  track  as  quickly  as  possible.  That  Mrs.  Ramm 
did  not  leave  the  track  immediately  after  encountering  the  first 
vehicle  coming  west,  because  there  was  a  second  vehicle  also 
coming  west,  on  the  car  track,  and  so  close  to  the  first  that  it  was 
impossible  for  her  to  leave  the  track,  until  the  second  vehicle  had 
pulled  off  of  the  track  onto  the  driveway,  and,  in  doing  it,  the 
wheels  of  that  vehicle  caught  or  slid  on  the  track,  which  made  it 
necessary  for  her  to  check  her  horse  momentarily.  That  they 
were  driving  at  a  walk.  That  as  soon  as  the  second  vehicle  got 
out  of  the  way,  Mrs.  Ramm  immediately  commenced  to  turn  off 
of  the  track  on  to  the  driveway  south  thereof,  but  before  she  had 
succeeded  in  clearing  the  track,  the  car  struck  the  hind  wheel  of 
the  stanhope,  lifted  it  about  two  or  more  feet  above  the  ground, 
and  the  occupants  were  thrown  out,  and  the  plaintiff  injured. 
The  vehicle  in  which  the  plaintiff  was  riding  went  eastwardly  82 
feet  on  the  track  on  Olive  street  before  the  car  collided  with  it, 
Mrs.  Ramm  testified  that  the  reason  she  did  not  turn  to  the  left 
was  because  there  was  a  west-bound  track  on  that  side  of  the 
street  and  also  because  there  were  other  vehicles  on  that  side  of 
the  street,  and  that  to  turn  to  the  left  would  have  been  an  illegal 
act.  The  evidence  for  the  plaintiff  further  showed  that  the  car 
was  traveling  at  a  speed  of  15  miles  an  hour.  Prior  to  the  accident 
the  plaintiff  was  in  good  health  and  weighed  about  180  pounds. 
In  consequence  of  the  accident,  she  received  injuries  to  her  side, 
ankle,  uterus,  spine,  and  nerves,  and,  as  one  of  the  medical  experts 
said,  is  now  suffering  from  traumatic  neurosis,  and  as  the  other 
medical  expert  said :  "Her  condition  is  one,  now,  of  nervous  de- 
bility and  exhaustion,  irritability  of  the  spinal  cord,  pain,  and  that 
kind  of  disturbance  which  comes  to  the  mind  from  the  brain  bein 
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disordered  by  a  shock,  the  brain  and  spinal  cord.  She  had  a  dis- 
placement of  the  uterine  organs."  Her  physician  advised  leisure 
and  rest  as  the  best  means  of  effecting  a  cure,  in  consequence  of 
which,  she  visited  New  Mexico,  Alabama,  and  Cape  Girardeau, 
Mo.,  but  at  the  time  of  the  trial  was  still  suffering^,  and  the  med- 
ical experts  said  the  probabilities  were  she  would  not  fully 
recover.  The  plaintiff  read,  in  evidence,  the  vigilant  watch  or- 
dinance of  the  city,  which  required  the  motorman  to  keep  a 
vigilant  watch  for  vehicles  and  persons  either  on  the  track  or 
moving  toward  it,  and  on  the  first  appearance  of  danger  to  such 
persons  to  stop  the  car  in  the  shortest  time  and  space  possible. 
The  plaintiff  also  read  in  evidence  the  speed  ordinance  of  the  city, 
which  prohibited  the  running  of  street  cars,  at  the  point  of  the 
accident,  at  a  greater  rate  of  speed  than  8  miles  an  hour. 

The  defendant's  testimony  tended  to  prove  that  the  motorman 
saw  the  plaintiff  and  Mrs.  Ramm  when  the  car  was  not  more 
than  40  feet  from  them;  that  the  car  was  then  running  at 
about  6j^  or,  may  be,  7  miles  an  hour ;  that  at  the  time  the  motor- 
man  first  saw  them,  they  were  driving  on  the  driveway,  on  the 
south  side  of  Olive  street,  between  the  track  and  the-  curb ;  that 
when  the  car  was  right  upon  them,  they  turned  and  drove  suddenly 
onto  the  track  immediately  in  front  of  the  car,  and  so  close  thereto 
that  the  motorman  could  not  stop  the  car  in  time  to  avoid  the 
accident,  although  he  applied  the  brakes  and  reversed  the  power ; 
that  the  car  struck  the  rear  wheel  of  the  stanhope,  and  the  fender 
raised  the  wheel  three  or  four  feet  from  the  ground ;  that  the  car 
then  stopped,  and  some  persons  held  the  stanhope  to  keep  it 
from  turning  over,  and  the  car  backed  away  back  from  it;  that 
the  stanhope  was  not  seriously  injured ;  that  the  car  was  running 
not  more  than  6  or  8  miles  an  hour,  and  that  the  gong  on  the  car 
was  sounded ;  that  just  before  the  collision,  the  driver  of  the  stan- 
hope, Mrs.  Ramm,  checked  the  vehicle  momentarily,  which  she 
says  was  caused  by  the  fact  that  the  wheels  of  the  vehicle  ahead 
of  her,  which  was  turning  out  of  the  car  track,  clung  to  or  slid 
on  the  rails. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  the 
whole  case,  the  defendant  demurred  to  the  evidence;  the  court 
overruled  the  demurrers,  and  the  defendant  excepted.  The  in- 
structions given  and  refused,  concerning  which  error  is  assigned, 
will  be  noted  in  the  course  of  the  opinion. 

1.  This  action  is  predicated  upon  a  violation  of  the  vigilant 
watch  ordinance  and  the  speed  ordinance  of  the  city  of  St.  Louis, 
and  therefore  falls  within  the  rule  laid  down  in  Sluder  z\  Tran- 
sit Company,  189  Mo.  107,  88  S.  W.  648.  The  writer  hereof 
dissented  from  the  opinion  of  the  court  in  that  case,  and  has  not 
changed  his  views  in  regard  thereto,  but  so  long  as  that  opinion 
stands,  it  is  the  rule  of  law  in  this  state,  and  what  is  hereinafter 
said  in  this  case  rests  upon  the  rule  announced  in  that  case,  and 
is  in  no  sense  the  views  of  the  writer,  so  far  as  the  right  to 
19  R  R  R-S4 
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maintain  the  action  is  concerned.  In  the  judgment  of  the  writer 
the  same  conclusion  would  necessarily  be  reached  if  this  had  been 
an  action  for  common-law  negligfence,  and  for  this  reason,  as 
well  as  because  the  orderly  administration  of  justice  requires  that 
the  will  of  the  majority  shall  rule,  the  writer  has  no  difficulty  in 
reaching^  the  conclusion  hereinafter  announced.  The  principle 
of  law  relating  to  the  running  of  street  cars,  and  of  the  respec- 
tive rights  of  such  cars  and  of  pedestrians,  and  of  persons  travel- 
ing in  other  vehicles,  on  the  street  of  a  city,  have  recently  under- 
gone adjudication  by  this  court,  in  the  cases  of  Oates  r.  Street 
Railway  Company,  168  Mo.  533,  68  S.  W.  906,  58  L.  R.  A.  447, 
and  Schafstette  ?'.  Street  Railway  Company,  175  Mo.  142.  74  S. 
W.  826. 

In  the  first  case  cited,  it  was  said  (loc.  cit.  544,  168  Mo.,  page 
908,  68  S.  W.  [58  L.  R.  A.  447] ) :  "The  sum  of  the  adjudicated 
cases  bearing  upon  the  relative  rights  and  duties  of  street  cars  and 
citizens  traveling  in  vehicles  drawn  by  horses,  or  other  animals, 
is  that  both  have  a  right  to  use  the  street,  but  that  neither  has 
an  exclusive  right.  The  operator  of  a  street  car  is  not  neces- 
sarily obliged  to  stop  the  car  every  time  a  horse  shies  or  scares 
at  the  approaching  car,  but  when  the  operator  of  the  car  sees 
that  a  horse  is  frightened  at  the  car,  it  is  his  duty  to  manage  his 
car  in  such  a  manner  as  a  man  of  ordinary  prudence  would  do 
under  the  same  circumstances,  and  it  is  always  a  question  of  fact 
for  the  jury  whether  such  care  in  the  running  of  the  car  has  been 
observed.  The  duty  may  or  may  not  lead  to  the  necessity  for 
bringing  a  car  to  a  full  stop.  The  duty  of  the  company  in  this 
regard  is  just  the  same  as  the  duty  of  one  individual  or  citizen  to 
another  when  they  meet  on  the  highway,  and  the  horse  of  the  one 
becomes  frightened  at  the  vehicle  of  the  other,  or  at  anything 
upon  the  vehicle  of  another.  Because  a  street  car  carries  more 
people  than  any  other  kind  of  a  conveyance,  or  because  it  is  au- 
thorized to  run  more  rapidly  than  a  vehicle  can  ordinarily  be  le- 
gally driven,  or  because  the  rush  and  restlessness  of  the  age  makes 
imreasonable  demands  for  more  and  more  rapid  transit  along  the 
crowded  thoroughfares  of  popular  cities,  it  does  not  follow  that 
a  street  car  can  be  run  in  disregard  of  the  rights  of  persons  trav- 
eling by  other  means,  nor  that  a  street  car  company  is  exempt 
from  the  common-law  duty  of  every  one  to  exercise  ordinary 
care,  nor  that  it  is  only  liable  where  the  agents  act  wantonly, 
maliciously  and  heedlessly.''  That  was  a  case  of  a  head-on  col- 
lision. The  second  case  cited  was  a  case  of  a  rear  end  collision, 
between  a  street  car  and  a  vehicle.  It  was  said:  **It  is  argued, 
however,  that  if  street  cars  are  required  to  check  up  every  time 
a  person  approaches  the  track,  no  time  can  be  made,  and  thit 
the  traveling  public  demands  rapid  transit.  It  is  true  that  street 
cars  are  not  compelled  to  check  up  every  time  a  person  ap- 
proaches a  track,  but  it  is  equally  true,  that  if  a  person  is  on  or 
so  near  a  track  that  a  car  cannot  pass  without  a  collision,  and  the 
operator  of  the  car  sees,  or  by  the  exercise  of  ordinary  care  can 
see,  the  condition  of  danger  of  such  person,  it  is  his  duty  lo 
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check  the  speed  of  the  car.  or  even  stop  the  car  entirely,  to  pre- 
vent injury  to  the  person.  This  duty  is  just  the  same  between 
street  cars  and  a  citizen  as  it  is  between  any  two  citizens  when 
using^  a  street.  The  traveling  public  has  no  rigfht  to  demand  s.ich 
rapid  transit  on  streets  of  a  city  as  to  amount  to  negligence  in  the 
running  of  the  car.  The  citizen  who  is  not  in  such  a  hurry,  but 
is  exercising  ordinary  care  while  upon  the  street,  has  rights  tltat 
are  just  as  sacred  in  the  eye  of  the  law  as  those  of  the  hurrying 
crowds,  who  demand  such  rapid  transit ;  and  if  a  street  car  com- 
pany heeds  the  demands  of  the  latter  class,  and  thereby  negligently 
injures  the  former,  it  must  stand  the  consequences." 

The  application  of  these  principles  to  the  facts  in  judgment 
renders  the  conclusion  very  easy.  The  plaintiff  and  her  friend 
entered  upon  the  track  of  the  defendant  at  Eleventh  and  Olive 
streets,  because  another  vehicle  occupied  the  space  between  the 
track  and  the  curbstone  on  the  south  side  of  the  street.  The 
plaintiff  and  her  friend  had  a  perfect  right  to  so  drive  on  the 
portion  of  the  street  on  which  the  car  track  was  laid,  for  at  that 
time  there  was  no  car  coming  eastwardly  nearer  than  the  distance 
of  the  length  of  the  block  between  Eleventh  and  Twelfth  streets, 
which  is  shown  by  the  evidence  to  be  469  feet,  and  also  the  dis- 
tance of  the  width  of  Twefth  street,  which  is  not  disclosed  by  the 
evidence.  The  vehicle  in  which  the  plaintiff  was  riding  pro- 
gressed on  the  track  eastwardly  for  a  distance  of  only  82  feet 
before  the  collision.  The  plaintiff's  vehicle  was  not  sooner  turned 
off  of  the  track  onto  the  driveway  south  thereof,  because,  iirst, 
sufficient  time  had  to  elapse  to  permit  the  vehicle  going  west- 
wardly  on  the  driveway  to  pass ;  and,  second,  because  another  s^t- 
hide  was  coming  westwardly  on  the  same  track  on  which  the 
plaintiff's  vehicle  was  going  eastwardly,  and  so  close  to  the 
first  vehicle  that  the  plaintiff's  vehicle  could  not  turn  off  from  the 
track.  The  second  vehicle  turned  off  from  the  track  onto  the 
south  side  of  the  street,  but,  in  so  doing,  the  wheel  caught  or 
slipped  on  the  car  rails,  and  necessitated  the  driver  of  the  plain- 
tiff's rig  momentarily  checking  the  horse.  Immediately  upon  the 
second  vehicle  moving  out  of  the  way,  the  driver  of  the  plaintiff's 
rig  commenced  to  pull  off  from  the  track,  and  had  succeeded  in 
getting  entirely  off  of  the  track  except  the  hind  wheel,  when  the 
car  struck  the  rear  wheel  of  the  rig,  the  fender  thereof  raised 
the  wheel  three  or  four  feet,  and  threw  the  occupants  out  on  to 
the  street,  and  injured  the  plaintiff.  The  accident  occurred 
shortly  after  9  o'clock  in  the  morning.  The  street  was  straight. 
There  was  nothing  to  obstruct  the  view  of  the  motorman  on  the 
car.  He  could  have  seen  the  plaintiff's  rig  on  the  track  more 
than  500  feet  before  the  collision  occurred.  Yet,  he  says  he  did 
not  see  it  until  he  was  within  40  feet  of  it.  If  so,  he  was  negli- 
gent in  not  sooner  discovering  it.  But  conceding  that  he  did  not 
see  it  until  he  was  within  40  feet  of  it,  and  conceding  that  the  car 
was  running  at  the  rate  of  6>4  or  7  miles  an  hour,  there  is  nothing 
in  the  record  to  show  that  it  was  even  then  too  late  for  him  to 
have  stopped  the  car  in  time  to  have  avoided  the  injury;  for  it 


852        Vol  19  R  R  R— Vol  42  Am  &  Eng  R  Cas,  N  S 

Latson  v.  St.  Ix^uia  Transit  Co 

needs  no  expert  testimony  to  show  that  a  car  traveling  at  that 
rate  of  speed  could  have  been  stopped  in  a  distance  of  40  feet. 
This  is  true  whether  the  plaintiff's  rig:  was  on  the  track  at  the 
time  the  motorman  first  discovered  it,  or  whether  it  turned  sud- 
denly onto  the  track  when  the  car  was  40  feet  distant  from  it. 
as  the  motorman  says  was  the  case.  In  either  event,  it  admits  of 
no  question  that  if  the  motorman  had  exercised  ordinary  care  he 
could  have  stopped  the  car  in  time  to  have  avoided  the  injur>-. 
If,  however,  the  facts  were  shown  by  the  plaintiff's  testimony,  the 
motorman  saw,  or  could  have  seen,  the  plaintiff's  rifr  on  the 
track  for  a  distance  of  over  500  feet  before  he  permitted  his  car 
to  collide  with  the  rear  thereof.  And  in  this  view  of  the  case  there 
is  no  possible  room  for  doubt  that  the  nei^lig^ence  of  the  motor- 
man  was  the  direct  and  proximate  cause  of  the  injur\',  and  that 
neither  the  plaintiff  nor  the  driver  of  the  stanhope  were  Ruilt>'  of 
contributory  neg^Iigence.  The  only  room  for  the  application  of 
the  doctrine  of  contributor}'  neglig^ence  in  this  case,  if  indeed 
tliere  is  such  room,  rests  upon  the  testimony  of  the  motorman. 
that  when  the  car  was  within  40  feet  of  the  stanhope,  the  driver 
thereof  suddenly  turned  it  off  from  the  driveway  on  the  south- 
side  of  the  street  onto  the  street  car  track,  and  that  there  was  not 
then  sufficient  time  to  have  avoided  the  accident.  But  as  herein- 
before pointed  out,  even  if  the  driver  of  the  stanhope  did  as 
chargfed,  there  was  still  abundant  time  to  have  stopped  the  car  in 
a  space  of  40  feet,  and  have  avoided  the  accident,  by  exercising 
the  most  ordinary  dep^ree  of  ordinary-  care.  The  fact  that  the 
driver  of  the  stanhope  saw  the  car  comingf  when  she  drove  onto 
the  track,  and  the  fact  that  she  continued  on  the  track  until  the 
collision  occurred,  did  not  authorize  or  justify  the  motorman  col- 
liding with  the  rear  of  the  vehicle.  No  amount  of  amplification 
or  illustration  could  make  the  case  plainer  than  the  simple  facts, 
whether  they  be  the  facts  as  detailed  by  the  plaintiff  and  her  wit- 
nesses, or  as  detailed  by  the  defendant's  motorman  and  the  defend- 
ant's other  witnesses.  The  collision  was  absolutely  without 
excuse,  and  the  judgment  must  be  affirmed,  unless  some  error 
of  procedure  be  found  in  the  record. 

1.  The  first  instruction  jg^iven  for  the  plaintiff  proceeds  strictlv 
according:  to  the  rules  of  law  heretofore  announced,  and  upon 
the  facts  as  developed  by  the  plaintiff's  case,  but  it  is  criticised, 
because  it  is  said  it  fails  to  take  into  account  the  conributory 
neg^ligence  of  the  plaintiff.  This  objection  is  untenable  for  two 
reasons:  First,  because  there  was  no  contributory  negflig^ence  of 
the  plaintiff  or  the  driver  of  the  vehicle,  shown ;  and,  second,  be- 
cause the  instruction  gfiven  for  the  plaintiff  only  authorized  a 
verdict  for  the  plaintiff,  "if  the  plaintiff  and  the  driver  of  said 
vehicle  were  exercising:  ordinary  care  at  the  time  of  and  before 
said  injury,  in  averting:  injury  from  a  collision  with  said  car,"  and 
the  fifth  instruction  g:iven  for  the  plaintiff,  likewise  required  the 
jury  to  find  that  the  plaintiff  and  the  driver  of  the  vehicle  "were 
exercising:  ordinar\'  care  at  the  time  of  and  before  said  injur\%  to 
avoid  a  collision."    The  first  instruction  is  further  criticised^  be- 
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cause  it  is  said  it  limits  the  care  of  the  plaintiff  and  the  driver  of 
the  stanhope  to  the  period  just  prior  to  driving  onto  the  track ; 
and  further  because  the  negligence  complained  of  in  the  petition 
is  a  violation  of  the  vigilant  watch  and  speed  ordinances,  and  that 
the  instructipn  authorized  a  recovery  if  the  motorman  saw  the 
vehicle  on  the  track,  and  in  danger  of  injury,  and  did  not  use 
ordinary  care  to  avoid  the  collision.  The  second  criticism  is 
answerable  in  the  same  manner  above  indicated  as  to  the  first 
criticism. 

The  second  and  fifth  instructions  given  for  the  plaintiff  re- 
quired the  jury  to  find  that  the  plaintiff  and  driver  of  the  vehicle 
were  exercising  ordinary  care  at  the  time  of  and  before  the  col- 
lision. The  third  criticism  of  the  instruction  is  without  merit,  for 
the  instruction  complained  of  simply  required  the  motorman  and 
operatives  of  the  car  to  use  common-law  care,  and  the  defendant 
was  not  injured  because  the  plaintiff  did  not  ask  that  the  defend- 
ant be  held  to  that  degree  of  care,  which  is  required  by  the  vigi- 
lant watch  and  speed  ordinances. 

3.  Instruction  No.  5  is  assigned  as  error.  That  instruction 
authorized  a  recovery  by  the  plaintiff  if  the  defendant's  car  was 
operated  at  a  speed  in  excess  of  that  permitted  by  the  ordinance, 
and  if,  by  reason  of  the  excess  of  speed,  the  motorman  was  un- 
able, by  the  exercise  of  ordinary  care,  to  avert  the  collision,  and 
if  the  plaintiff  and  the  driver  of  the  vehicle  were  exercising  or- 
dinary care  at  the  time  of,  and  before  the  collision.  The  objec- 
tion to  this  instruction  is  that  there  is  no  evidence  showing  within 
what  space  a  car,  running  at  8  miles  an  hour,  could  have  been 
stopped.  Nor  anything  to  show  that,  even  conceding  that  the 
car  was  running  in  excess  of  eight  miles  an  hour,  the  excessive 
rate  of  speed  caused  the  accident.  The  plaintiff's  evidence  tends 
to  show  that  the  car  was  running  at  the  rate  of  15  miles  an  hour, 
whereas  the  defendant's  evidence  tended  to  show  that  it  was  run- 
ning only  6j4  or  7  miles  an  hour.  The  plaintiff's  evidence  tends 
to  show  that  the  motorman  could  have  seen  the  vehicle  on  the 
track  when  he  was  more  than  500  feet  away  from  it,  and  during 
all  the  time  he  was  traveling  that  distance;  and  the  defendant's 
testimony  tends  to  show  that  the  motorman  actually  did  see  the 
vehicle  on  the  track  40  feet  before  the  collision  occurred.  If  the 
plaintiff's  testimony  is  true,  there  can  be  no  question  that  the  car 
could  have  been  stopped  within  500  feet,  or  its  speed  have  been 
reduced  while  it  was  covering  that  distance,  in  time  to  have 
averted  the  injury.  On  the  other  hand,  if  the  car  was  traveling 
only  six  or  seven  miles  an  hour,  as  the  defendant's  motorman  says 
was  the  case,  and  he  saw  the  vehicle  on  the  track,  40  feet  ahead 
of  him,  there  can  be  no  doubt  that  the  car  could  have  been  stopped 
in  time  to  have  averted  the  injury.  It  needed  no  expert  testimony 
for  the  jury  to  draw  a  proper  conclusion  from  either  phase  of  the 
case. 

4.  The  modification  of  defendant's  instruction  No.  8,  is  as- 
signed as  error.  That  instruction  told  the  jury  that  if  the  motor- 
man  saw  the  stanhope  on  the  track,  and  immediately  reversed 
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his  power  and  applied  the  brakes,  and  thus  would  have  averted 
the  accident,  but  for  the  fact  that  the  driver  of  the  vehicle  was 
prevented  from  ^ettingf  off  of  the  track  by  reason  of  another 
vehicle  in  front  of  it,  and  that  the  collision  was  due  to  such  fail- 
ure, then  the  plaintiff  was  not  entitled  to  recover,  unless  the  mo- 
torman  knew,  or  by  the  exercise  of  ordinary  care,  could  have 
known,  that  the  plaintiff's  vehicle  was  so  obstructed,  in  time  to 
have  stopped  the  car.  The  court  modified  this  instruction  by 
addingf,  **unless  you  find  the  facts  to  be  as  stated  in  instruc- 
tion No.  5,"  which  were  that  the  car  was  •  being  run  at  an 
excessive  rate  of  speed,  and  that  the  excess  of  speed  pre- 
vented the  stopping  of  the  car  in  time  to  avoid  the  collision. 
The  instruction,  as  asked,  was  broader  than  the  defendant  was 
entitled  to,  for  there  is  no  foundation  in  fact  for  the  instruc- 
tion to  rest  upon.  There  is  no  room  for  doubt  upon  the  facts 
disclosed  by  the  record  that  if  the  motorman  had  applied  his 
brakes  as  soon  as  he  saw  the  danger  to  the  plaintiff  had  become 
imminent,  the  accident  could  have  been  avoided.  The  modifica- 
tion of  the  instruction,  therefore,  did  not  prejudice  the  defendant. 
But  the  modification  was  proper,  because  the  instruction,  as  asked, 
did  not  cover  the  phase  of  the  case  presented  by  the  fifth  instruc- 
tion asked  by  the  plaintiff,  to  wit,  that  the  car  was  being  run  at 
such  an  excessive  rate  of  speed,  that  it  could  not  have  been 
stopped,  by  the  exercise  of  ordinary  care,  in  time  to  have  averted 
the  injury.  Moreover,  the  instruction  was  predicated  upon  a  con- 
dition that  was  not  pleaded  and  which  was  wholly  inconsistent 
with  the  special  defense  interposed  by  the  defendant. 

5.  The  refusal  to  give  defendant's  instructions  1,  2.  5,  6,  and  7, 
is  assigned  as  error.  The  first  instruction  asked  by  the  defendant, 
and  refused  by  the  court  told  the  jury  that  the  motorman  had  a 
right  to  assume  that  the  driver  of  the  vehicle,  in  which  the  plain- 
tiff was  riding,  would  use  reasonable  diligence,  and  get  off  of  the 
track,  and  out  of  the  way  of  the  car,  unless  the  motorman  knew, 
or  by  die  exercise  of  reasonable  care  and  prudence,  in  looking  and 
listening,  might  have  seen  or  known  that  said  vehicle  was  hin- 
dered or  impaired  in  its  progress  by  a  vehicle  in  front  of  it.  Such 
an  instruction  under  the  facts  in  this  case  would  have  been  mis- 
leading. For  it  would  have  been  calculated  to  make  the  jury  be- 
lieve that  a  motorman  seeing  a  vehicle  on  the  track  ahead  of  him, 
may  proceed  without  checking  the  speed  of  the  car,  on  the  assump- 
tion that  the  driver  of  the  vehicle  would  get  off  of  the  track  in 
time  to  avoid  the  injur>%  even  though  he  might  see  that  the  driver 
was  not  attempting  so  to  do,  and  in  addition  the  instruction  was 
based  upon  matters  which  were  wholly  outside  of  and  inconsist- 
ent with  the  issues  joined.  The  presumption  of  law  obtains  in  or- 
dinary cases,  but  there  is  also  another  presumption  of  law,  which 
is  left  out  of  account  by  the  instruction,  to  wit,  that  the  motorman 
will  do  his  duty,  and  will  so  run  the  car  so  that  a  collision  will  not 
occur,  even  though  the  driver  of  the  vehicle  does  not  do  his  duty. 
As  was  said  in  Schafstette  v.  Railroad,  supra:  "It  is  true  that 
street  cars  are  not  compelled  to  check  up  every  time  a  person  ap- 
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preaches  a  track,  but  it  is  equally  true  that  if  the  person  is  on,  or 
so  close  to  the  track  that  a  car  cannot  pass  without  a  collision,  and 
the  operator  of  the  car  sees,  or  by  the  exercise  of  ordinary  care 
can  see,  the  condition  of  dangler  of  such  person,  it  is  his  duty  to 
check  the  speed  of  the  car,  or  even  stop  the  car  entirely  to  pre- 
vent injury  to  the  person."  The  instruction,  as  asked,  overlooked 
entirely  that  duty  of  the  motomian. 

The  second  instruction  asked  by  the  defendant,  and  refused  by 
the  court,  told  the  jury  that  if  the  collision  was  caused  by  the 
joint  and  concurring;  negligence  of  defendant's  agents  in  charge 
of  its  car,  and  the  driver  of  the  vehicle,  in  which  the  plaintiff  was 
riding  at  the  time  of  such  collision,  and  that  the  negligence  of 
either  without  the  concurring  negligence  of  the  other,  would  not 
have  caused  said  collision,  the  plaintiff  could  not  recover.  It  has 
been  pointed  out  that  there  was  no  negligence  on  the  part  of  the 
driver  of  the  vehicle,  in  which  the  plaintiff  was  riding,  and 
therefore  there  was  no  basis  of  fact  upon  which  to  predicate  the 
instruction. 

Instruction  No.  5  asked  by  the  defendant  and  refused  by  the 
court  told  the  jury  that  if  the  vehicle,  in  which  the  plaintiff  was 
riding,  was  turned  suddenly  across  the  defendant's  tracks,  in 
front  of  its  car,  and  immediately  upon  discovering  that  the  plain- 
tiff was  coming  upon  the  track,  upon  which  the  car  was  moving, 
the  motorman  began  setting  his  brakes  and  reversing  the  power 
of  the  car,  and  was  unable  thereby  to  stop  the  car  and  avoid  the 
collision,  then  the  plaintiff  could  not  recover.  The  motorman  tes- 
tified that  the  car  was  running  at  the  rate  of  6J/2  or  7  miles  an  hour ; 
that  he  did  not  see  the  vehicle  in  which  the  plaintiff  was  riding, 
until  the  car  was  within  40  feet  of  it ;  that  the  vehicle  was  then 
turned  onto  the  track,  and  he  gave  a  very  loud  ring,  and  also  ap- 
plied the  brakes,  and  reversed  the  current.  When  asked,  on  cross- 
examination,  if,  after  he  applied  the  brakes  and  reversed  the  car, 
the  car  ran  40  feet,  he  said :  "Well,  it  takes  some  time  to  wind  up 
the  brake  and  check  it  in  40  feet  if  you  are  going  at  6j^  or  7  miles 
an  hour.*'  When  interrogated  by  the  court,  as  to  how  far  the  ve- 
hicle was  ahead  of  him  when  he  first  discovered  it,  he  answered : 
*'Well,  my  car  did  not  quite  get  to  Eleventh  street,  as  I  remem- 
ber." The  undisputed  evidence  in  the  case  is  that  the  collision  oc- 
curred 82  feet  east  of  the  line  east  of  Eleventh  street.  Giving, 
therefore,  all  the  weight  to  the  testimony  of  the  motorman,  to 
which,  under  the  physical  facts,  it  is  entitled,  he  had  40  feet  in 
which  to  stop  the  car,  after  he  applied  the  brakes  and  reversed  the 
power,  according  to  his  own  testimony,  but  in  fact  he  had  more 
than  80  feet  in  which  to  do  so.  Under  such  evidence,  the  court  can- 
not be  adjudged  guilty  of  error  in  refusing  to  put  to  the  jury  a  the- 
ory of  the  case,  which  cut  off  the  plaintiff's  recovery,  which  rests 
upon  only  testimony  which  is  contrary  to  the  physics  of  the  case, 
and  to  the  common  knowledge  of  all  men.  A  car  traveling  at 
the  rate  of  6  or  7  miles  an  hour  moves  only  ten  and  a  fraction  feet 
a  second,  and  it  is  manifestly  absurd  to  say  that  a  car  traveling  at 
that  rate  on  a  level  street  could  in  40  or  82  feet  overtake  a  vehicle 
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traveling  in  the  same  direction,  even  at  a  walk,  and  cause  a  col- 
lision therewith,  after  the  brakes  had  been  applied  and  the  power 
reversed.  The  testimony  of  the  motorman,  taken  in  its  entirety, 
does  not  amount  to  substantial  evidence,  and  therefore  affords  no 
basis  for  the  instruction  asked. 

The  sixth  and  seventh  instructions  asked  by  the  defendant  and 
refused  by  the  court,  were  substantially  covered  by  the  eig^hth 
instruction  asked  by  the  defendant,  and  g^ven  by  the  court,  and 
therefore  there  was  no  error  in  refusing^  them. 

6.  Over  the  objection  of  the  defendant,  the  plaintiff  was  per- 
mitted to  testify  that  she  visited  New  Mexico,  Alabama,  and  Cape 
Girardeau,  Mo.  The  abstract  of  the  evidence  shows  that  the 
court  admitted  this  testimony,  as  bearing:  upon  the  question  of  the 
plaintiff's  condition,  and  of  her  attempts  to  regfain  her  health,  by 
following^  the  instructions  of  her  physician  as  to  rest,  leisure  and 
change  of  climate.  The  record  further  shows,  that  in  conse- 
quence of  the  trips  made  by  the  plaintiff,  her  condition  was  im- 
proved. It  is  difficult,  therefore,  to  see  how  the  defendant  could 
have  been  prejudiced  by  the  testimony. 

7.  The  defendant  sought  to  have  the  plaintiff  identify  two  writ- 
ten statements  said  to  have  been  signed  by  her.  She  testified 
over  defendant's  objection  that  she  did  not  sign  one  of  them,  and, 
further,  that  it  was  not  true.  This  is  assigned  as  error.  The 
statements  themselves  were  not  offered  in  evidence,  therefore  her 
characterization  of  them  that  they  were  false  did  not  injure  the 
defendant,  nor  did  it  convey  to  the  jury,  as  the  defendant  claims, 
any  impression  that  the  defendant's  agents  were  seeking  by  trick 
and  artifice  to  deceive  the  plaintiff  into  making  a  statement,  which 
was  unfavorable  to  her,  and  not  in  accordance  with  the  facts.  The 
defendant  produced  this  condition  by  interrogating  the  plaintiff 
concerning  the  statements. 

8.  The  last  contention  of  the  defendant  is  that  the  verdict  is 
grossly  excessive.  The  defendant  disposes  of  this  contention  by 
simply  stating  it,  and  citing  Stolze  v.  Transit  Co.  (Mo.  Sup.)  87 
S.  W.  517,  and  Chitty  r.  Railroad,  106  Mo.  loc.  cit.  442,  65  S.  W. 
959.  In  the  Stolze  Case  the  verdict  was  for  $15,000,  and  this 
court  affirmed  it  on  condition  that  the  plaintiff  remit  $7,000,  thus 
leaving  a  verdict  of  $8,000.  The  verdict  in  the  Chitty  Case  was 
likewise  $15,000.  This  court  ordered  a  remitter  of  $5,000,  and 
thus  permitted  the  verdict  to  stand  at  $10,000.  The  verdict  in 
the  case  at  bar  was  for  $9,000,  which  is  the  average  between  the 
verdicts  in  the  Stolze  and  Chitty  Cases,  and  therefore  those  cases 
are  not  authority  for  the  contention  that  the  verdict  is  grossly  ex- 
cessive. 

For  the  foregoing  reasons  the  judgment  of  the  circuit  court  is 
affirmed.    All  concur,  except  Brace,  P.  J.,  absent. 
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(Supreme  Court  of  North  Carolina,  Dec.  12,  1905.) 

[52  S.  E.  Rep.  932.] 

Railroads — Crossings — Care  Required.* — While  a  railroad  is  bound 
to  give  adequate  warning  of  the  approach  of  a  train  over  a  public 
crossing,  both  the  railroad  company  and  a  person  about  to  cross  are 
charged  with  the  mutual  duty  of  keeping  a  careful  lookout  for  dan- 
ger; the  degree  of  diligence  on  either  side  being  such  as  a  prudent 
man  would  exercise  under  the  circumstances  of  the  case  in  endeavor- 
ing to  perform  his  duty. 

Same — Action — Instructions — Contributory  Negligence — "Look  and 
Listen*"! — In  an  action  for  death  of  plaintiff's  intestate,  who  was 
struck  by  a  train  at  a  railroad  crossing,  the  court  charged  that,  if  the 
train  did  not  give  timely  warning  of  its  approach,  it  was  not  con- 
tributory negligence  in  the  traveler  to  go  on  the  track  without  look- 
ing and  listening  for  the  approach  of  a  train,  if  he  exercised  that 
prudence  and*  care  which  a  prudent  man  would  exercise  under  the 
circumstances,  and,  if  the  injury  was  attributable  to  the  railroad's 
negligence  in  failing  to  give  the  signals,  such  failure  would  be  deemed 
the  proximate  cause  of  the  injury,  if  the  jury  should  find  that  with 
proper  warning  the  traveler  would  not  have  attempted  to  cross. 
Held,  that  the  instruction  was  erroneous  as  relieving  a  traveler  of 
all  obligation  to  look  and  listen  when  there  was  a  failure  on  the 
part  of  the  railroad  company  to  give  the  usual  and  ordinary  signals. 

Same — Curing  Error. — The  court  having  followed  such  instruction 
by  a  statement  that  if  the  railroad  failed  to  give  timely  warning  of 
the  approach  of  a  train  over  the  crossing  by  sounding  the  whistle 
or  ringing  the  bell,  and  plaintiff's  intestate  werit  on  the  crossing 
without  looking  and  listening,  his  failure  so  to  do  would  not  be  the 
proximate  cause  of  his  death,  if  with  proper  warning  he  would  not 
have  gone  on  the  track,  and  he  would  not,  therefore,  be  guilty  of  con- 
tributory negligence,  the  error  was  not  cured  by  the  fact  that  the 
court  qualified  the  words  exempting  the  plaintiff  from  the  obligation 
to  *iook  and  listen"  by  the  words  "if  he  exercised  that  prudence 
and  care  which  a  prudent  man  would  use  under  the  circumstances," 
and  by  the  fact  that  the  instruction  required  the  jury  to  find  that 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookout  upon  trains  approaching  crossings,  see  foot-notes 
appended  to  St.  Louis,  etc..  Ry.  Co.  v.  Johnson  (Ark.),  16  R.  R.  R. 
775,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  foot-notes  appended  to 
Hughes  V.  Chicago,  etc.,  Ry.  Co.  (Wis.).  14  R.  R.  R.  787,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  787. 

For  the  authorities  in  this  series  on  the  question  of  the  care 
required  of  a  highway  traveler  to  discover  approaching  trains  before 
attempting  to  cross  railroad  tracks,  see  foot-notes  appended  to 
Greenawaldt  v.  Lake  Shore,  etc.,  Ry.  Co.  (Ind.),  17  R.  R.  R.  816,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  816;  Rollins  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (C.  C.  A.),  17  R.  R.  R.  291,  40  Am.  &  Eng.  R.  Cas.,  N  .S.,  291; 
foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Johnson  (Ark.),  16 
R.  R.  R.  775,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  foot-note  appended 
to  Louisville  &  N.  R.  Co.  v.  Bryant  (Ala.),  14  R.  R.  R.  734,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  734. 

fFor  the  authorities  in  this  series  on  the  question  of  the  combined 
effect  of  contributory  negligence  and  failure  to  give  crossing  signals, 
see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Carroll  (C  C  A.), 
16  R.  R.  R.  488,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  foot-notes  ap- 
pended to  Giardina  v.  St.  Louis  &  M.  R.  Ry.  Co.  (Mo.),  14  R.  R.  R. 
579,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  579. 
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deceased's  failure  to  look  was  not  the  proximate  cause  of  the  injury- 
Death — Damages — Evidence. — In  an  action  for  wrongful  death, 
the  inventory  of  decedent's  personal  property  filed  by  plaintiff  as  his 
administratrix,  and  plaintiff's  annual  account  as  administratrix,  were 
incompetent  for  the  purpose  of  showing  intestate's  capacity  to  earn 
and  accumulate  money. 

Clark,  C.  J.,  and  Connor,  J.,  dissenting. 

Appeal  from  Superior  Court,  Caswell  Count}-;  E.  B.  Jones, 
Judfire. 

Action  by  Mar\'  W.  Cooper,  as  administratrix,  etc.,  against  the 
North  Carolina  Railroad  Company.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.     Reversed. 

Action  to  recover  damages  for  alleged  negligent  killing  of 
plaintiff's  intestate.  The  ordinary  issues  in  such  actions  were 
submitted.  There  was  evidence  of  plaintiff  tending  to  show  that 
intestate  was  killed  in  attempting  to  drive  his  wagon  over  defend- 
ant's road  at  a  public  crossing,  and  by  reason  of  the  negligent 
failure  on  the  part  of  defendant  in  giving  the  ordinar>'  and  usual 
signals  at  crossings,  and  that  such  negligence  was  the  proximate 
cause  of  the  injury.  There  was  evidence  of  defendant  tending  to 
show  that  the  ordinary  and  usual  signals  were  given,  and  that  the 
intestate  was  guilty  of  contributory  negligence  in  driving  on  the 
crossing  without  having  looked  and  listened  for  an  approaching- 
train,  and  when,  if  he  had  looked,  the  approach  of  the  train  might 
have  been  seen  in  time  to  have  avoided  the  collision  and  prevented 
the  death  of  the  intestate.  In  response  to  prayer  for  instructions 
by  plaintiff,  the  court  on  the  issue  as  to  contributor}-  negligence 
charged  the  jury  as  follows :  "Fourth.  It  is  the  duty  of  a  railroad 
company  to  give  the  public  due  notice  of  the  approach  of  its  trains 
to  a  public  crossing  so  that  travelers  may  stop  their  teams,  if  nec- 
essary, and  stay  off  the  crossing  until  the  train  has  passed.  The 
train,  if  it  gives  the  proper  warning  of  its  approach,  and  the  rail- 
road company  is  not  otherwise  at  fault,  is  entitled  to  the  right  of 
way  in  preference  to  a  traveler  on  the  highway.  The  traveler 
has  the  right  to  expect  such  warning  to  be  given  to  him,  and  he 
must  look  and  listen  when  approaching  a  crossing,  and  his  failure 
tn  look  and  listen  when  such  warning  is  given  is  negligence,  and, 
if  such  failure  should  cause  his  death,  no  recovery  could  be  had 
for  it.  But,  when  the  train  does  not  give  timely  warning  and  rea- 
sonable warning  of  its  coming,  it  is  not  contributory  negligence 
in  a  traveler  to  go  upon  the  track  without  looking  and  listening 
for  the  approach  of  a  train,  if  he  exercises  that  prudence  and  care 
which  a  pnident  man  would  exercise  under  the  circumstances, 
and,  if  the  injury  resulting  is  attributable  to  the  negligence  of  the 
railroad  company  in  failing  to  give  the  signals,  for  such  failure 
would  be  deemed  the  proximate  cause  of  the  injury,  if  the  jury 
should  find  from  the  evidence  that  with  proper  warning  the  trav- 
eler would  not  have  attempted  to  cross.  Therefore,  if  from  the 
evidence  you  find  that  the  railroad  company  failed  to  give  timely 
w-arning  of  its  approach  to  the  crossing,  by  sounding  the  whistle 
or  ringing  the  bell,  and  also  find  that  the  plaintiff's  intestate  went 
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upon  the  crossing^  without  looking^  and  listening^,  his  failure  to 
look  and  listen  under  such  circumstances  would  not  be  the  proxi- 
mate cause  of  his  death,  if,  with  the  proper  warning^,  he  would 
not  have  g^one  upon  the  track,  and  if  from  the  evidence  you  rind 
such  to  he  the  facts,  you  will  answer  the  second  issue  'No' ;  that 
is,  that  the  plaintiff's  intestate  was  not  guilty  of  contributory 
neg^ligfence/'  To  this  charge  the  defendant  duly  noted  an  excep- 
tion. The  court  in  substance  repeated  this  statement  in  its  direct 
charge  to  the  jury.  Verdict  and  judgment  for  the  plaintiff.  De- 
fendant excepted  and  appealed. 

Manly  &  Hendren,  for  appellant. 
Kitchin  &  Carlton,  for  appellee. 

Hoke,  J.  (after  stating  the  case).  The  first  portion  of  the 
instruction  above  quoted,  which  states  the  obligation  on  the  rail- 
road to  give  adequate  warning  when  approaching  a  public  cross- 
ing and  the  obligation  on  the  traveler  to  look  and  listen  in  like 
case,  is  correct.  As  stated  in  Improvement  Co.  v.  Stead,  95  U.  S. 
161,  24  L.  Ed.  403:  "Both  parties  are  charged  with  the  mutual 
duty  of  keeping  a  careful  lookout  for  danger,  and  the  degree  of 
diligence  to  be  used  on  either  side  is  such  as  a  prudent  man  would 
exercise  under  the  circumstances  of  the  case  in  endeavoring  to 
perform  his  dut>\'*  The  remaining  portion  of  the  instruction,  how- 
ever, addressed  more  particularly  to  the  feature  of  contributory 
negligence,  by  fair  and  reasonable  intendment  can  only  mean  that, 
though  a  traveler  in -approaching  a  railroad  track  is  required  to 
look  and  listen,  yet  this  obligation  is  not  upon  him,  nor  will  the 
consequence  be  imputed  to  him,  if  he  failed  to  look  and  listen 
when  such  failure  was  caused  by  the  negligent  failure  of  the 
railroad  train  to  give  the  necessary  signals ;  and  this  where  there 
was  evidence  tending  to  show  that,  if  he  had  ^ooked,  he  could  have 
seen  the  approaching  train  in  time  to  have  avoided  the  collision, 
or  at  least  to  have  sav.ed  himself  by  the  exercise  of  reasonable 
effort.  In  this  we  think  there  was  error  which  entitles  the  de- 
fendant to  a  new  trial.  It  relieves  the  traveler  of  all  obligation 
to  look  and  listen  when  there  is  a  failure  on  the  part  of  the  de- 
fendant to  give  the  usual  and  ordinary  signals,  and  places  the 
entire  responsibility  for  such  a  collision  on  the  railroad  company. 
It  would,  in  effect,  practically  eliminate  the  defense  of  contribu- 
tory negligence  when  there  had  been  a  negligent  failure  to  give 
the  warning ;  for  ordinarily  it  is  only  by  looking,  and  listening 
that  a  traveler  can  inform  himself  of  dangerous  conditions.  This 
is  not  a  just  principle  by  which  the  rights  of  parties  in  cases  like 
the  present  should  be  determined,  nor  is  it  supported  by  any  well- 
considered  authority.  The  general  rule  is  well  stated  in  Breach 
on  Contributory  Negligence,  as  follows :  **In  attempting  to  cross, 
the  traveler  must  look  and  listen  for  signals,  notice  signs  put  up 
as  warnings,  and  look  attentively  up  and  down  the  track,  and  a 
failure  to  do  so  is  contributory  negligence,  which  will  bar  a 
recovery.  A  multitude  of  decisions  of  all  the  courts  enforce  this 
reasonable  rule.     It  is  also  consonant  with  right  reason  and  the 
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dictates  of  ordinary  prudence,  and  so  much  in  line  with  the  ordi- 
nary care  which  the  average  of  mankind  display  in  the  daily 
routine  of  life  that  it  would  seem  to  be  scarcely  dependent  upon 
the  authority  of  decided  cases  in  the  law  courts.  As  a  general 
rule,  the  omission  of  the  traveler  to  look  and  listen  is  so  clearly  a 
want  of  ordinary  care  that  it  constitutes  contributory  negligence 
as  a  matter  of  law,  but  it  cannot  be  said  that  such  failure  will 
always  defeat  a  recover>',  for  circumstances  may  and  sometimes 
dc  exist  which  excuse  the  omission."  And  the  rule  so  stated  is 
in  accord  with  the  decisions  in  this  and  other  jurisdictions.  Ran- 
dall V,  Railroad,  104  N.  C.  410,  10  S.  E.  691 ;  Mayes  v.  Railroad, 
119  N.  C.  758,  26  S.  E.  148;  Mesic  v.  Railroad,  120  N.  C.  490, 
26  S.  E.  633 ;  Laverenz  r.  Railroad,  56  Iowa,  689,  10  X.  W.  268 ; 
Nixon  V.  Railroad.  84  Iowa,  331,  51  N.  W.  157;  Davis  v.  Rail- 
road, 47  N.  Y.  400;  Rodrian  v.  Railroad,  125  N.  Y.  526,  26  N. 
E.  741 ;  Bonnell  v.  Railroad,  39  N.  J.  Law,  189. 

The  rule  is  so  just  in  itself,  and  so  generally  enforced  as  con- 
trolling, that  citation  of  authority  is  hardly  required.  But,  as  the 
matter  has  been  very  earnestly  debated,  it  is  considered  well  to 
quote  from  some  of  the  decisions  illustrative  of  the  obligation  on 
the  traveler  to  look  and  listen,  and  some  of  the  exceptions  where 
its  violation  was  not  held  contributory  negligence  as  a  matter  of 
law.  In  Randall's  Case,  supra,  it  is  held  to  be  the  duty  of  a  person 
approaching  a  railroad  track  to  take  every  prudent  precaution  to 
avoid  a  collision,  and  it  is  the  duty  of  the  engineer  to  sound  the 
whistle  or  ring  the  bell  at  a  reasonable  distance  from  the  cross- 
ing in  order  to  enable  travelers  to  avoid  danger.  In  Mayes'  Case 
(Clark.  J.,  delivering  the  opinion)  it  is  held  to  be  the  duty  of  one 
approaching  a  railroad  crossing  to  use  ordinar>'  and  reasonable 
care  to  avoid  accident,  and  to  exercise  his  senses  of  hearing  and 
sight  to  keep  a  lookout  for  an  approaching  train ;  and,  if  he  does 
not  do  so,  but  drives  inattentively  upon  the  track  without  keepings 
a  lookout  or  listening  for  approaching  trains,  and  injury  results, 
he  is  ordinarily,  but  not  in  all  cases,  guilty  of  contributor}'  negli- 
gence. In  Mesic's  Case,  Mr.  Justice  Montgomer\',  speaking  for 
the  court,  said:  "The  rule  is  general  and  usual  that,  whenever 
an  approach  to  a  public  crossing  over  a  railroad  is  made  by  any 
one  in  charge  of  a  wagon  and  team,  such  person  is  bound  to  look 
and  listen  for  approaching  trains  and  take  every  proper  precaution 
to  avoid  a  collision ;  and  this  is  so.  even  though  the  approach  be 
made  at  a  time  when  no  regular  train  is  expected  to  pass;  and 
in  case  the  driver  fails  to  look  and  listen  and  to  take  prop>er  pre- 
caution to  avoid  a  collision,  and  one  does  occur,  the  plaintiff  can- 
not recover,  even  though  the  defendant  was  negligent  in  the  first 
instance."  In  Laverenz's  Case,  supra,  it  is  held  to  be  the  rule 
that  a  person  who  voluntarily  goes  on  a  railroad  track  at  a  point 
where  there  is  an  unobstructed  view  of  the  track,  and  fails  to  look 
oi  listen  for  danger,  cannot  recover  for  an  injury  which  might 
have  been  avoided  by  so  looking  and  listening;  but,  when  the 
view  is  obstructed  or  other  facts  exist  which  tend  to  complicate 
the  question  of  contributory  negligence,  it  becomes  one  for  the 
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jury.  In  Nixon's  Case,  supra,  it  is|  held  that  one  who,  in  full  pos- 
session of  his  senses  and  without  having  his  attention  diverted 
from  any  cause,  passes  over  a  railroad  crossings  without  looking 
in  both  directions  to  see  if  there  is  an  approaching  train,  is  guilty 
cf  contributory  negligence,  and  will  not  be  entitled  to  recover  for 
injuries  received  from  a  passing  train,  though  no  whistle  was 
sounded  nor  bell  rung  from  the  engine,  as  required  by  law. 
Rothrock,  J.,  delivering  the  opinion,  said:  **It  is  true  there  are 
exceptions  to  this  rule.  There  may  be  such  circumstances  sur- 
rounding the  traveler  as  that  his  failing  to  look  and  listen  may 
exonerate  him  from  the  charge  of  contributory  negligence.  The 
traveler,  for  instance,  may  be  placed  without  his  fault  in  some 
dilemma,  or  some  place  of  danger,  where  the  exigencies  of  the 
situation  and  an  emergency  may  excuse  him  from  going  on  the 
track  without  looking  and  listening.  These  circumstances  are 
so  varied  that  they  cannot  be  cited  or  commented  upon  in  an  opin- 
ion without  unduly  extending  the  subject.  They  involve  ob- 
structions on  the  track,  which  prevent  an  approaching  train  from 
being  seen  by  the  traveler,  and  where  there  are  several  tracks  and 
trains  running  on  them  in  different  directions,  and  one  train  is 
obscured  by  another  the  fact  that  the  railroad  track  is  in  a  deep 
cut  and  trains  cannot  be  seen  by  a  traveler  approaching  the  cross- 
ing, or  trains  following  each  other  in  close  proximity  which  may 
serve  to  confuse  the  traveler,  and  numberless  other  circumstances 
from  which  the  jury  may  be  authorized  in  finding  that  the  trav- 
eler exercised  the  precaution  which  an  ordinarily  prudent  person 
would  exercise  under  the  same  circumstances."  In  Rodrian's 
Case,  supra,  it  is  held  that  a  pedestrian  who  crosses  a  railroad 
track  must,  in  the  absence  of  circumstances  excusing  it,  look  in 
each  direction  and  ascertain  whether  a  train  is  approaching.  He 
may  not  omit  this  in  reliance  upon  the  performance  by  the  rail- 
road of  its  duty  to  give  reasonable  notice  of  the  approach  of  the 
train ;  and,  if  he  does  omit  it,  the  neglect  of  the  company  to  dis- 
charge its  duty  will  not  relieve  him  from  the  imputation  of  negli- 
gence ;  Andrews,  J.,  further  saying :  **If  in  case  of  an  accident  at 
a  crossing  it  appears  that  the  person  injured  did  look  for  an  ap- 
proaching train,  it  would  not  necessarily  follow  as  a  rule  of  law 
that  he  was  remediless  because  he  did  not  look  at  the  precise  place 
and  time  when  and  where  looking  would  have  been  of  some  aid. 
Many  circumstances  might  be  shown  which  could  properly  be 
considered  by  the  jury  in  determining  whether  he  exercised  due 
and  reasonable  care  in  making  his  observation,  the  presence  of 
other  imminent  dangers,  the  raising  of  ^ates  erected  by  the  com- 
pany to  guard  the  highway,  giving  assurance  that  the  crossing 
was  safe,  these  and  similar  circumstances  appearing,  they  may  be 
considered  in  determining  whether  the  person  injured,  who  did  in 
fact  look  and  listen  before  attempting  to  cross  the  track,  fairly 
discharge  the  duty  imposed  upon  him,  although  it  should  appear 
that  if  he  had  looked  at  another  instant  of  time,  or  had  looked 
last  in  the  direction  from  which  the  train  was  approaching,  he 
would  have  seen  it." 
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It  will  be  observed  that  the  circumstances  which  may  at  times 
excuse  the  failure  of  the  traveler,  who  has  entered  on  a  railroad 
crossing,  to  note  the  approach  of  a  train,  usually  arise  where  the 
view  is  obstructed,  or  in  the  presence  of  some  imminent  danger 
or  emergency  sufficient  to  divert  the  attention  of  a  person  of  rea- 
sonable fortitude  and  self-possession,  or  where  one  has  entered  on 
the  crossing  under  an  express  or  implied  invitation  of  the  com- 
pany's employees  giving  reasonable  assurance  of  safety.  The 
last  instance  more  usually  occurs  at  stations  where  a  way  has  been 
left  open  by  the  company  across  other  tracks  for  an  approach  to 
the  station  or  train,  or  at  much  frequented  crossings  where  there 
are  gates  raised,  or  an  employee  charged  with  the  duty  has  satis- 
fied the  traveler  that  he  may  cross  in  safety,  and  has  no  applica- 
tion here.  The  general  rule  is  that  the  traveler  is  required  to  look 
and  listen  for  danger,  and,  where  there  is  an  unobstructed  view, 
he  is  not  relieved  of  the  obligation  by  the  fact  that  the  train  has 
failed  to  give  the  ordinary  signals  of  its  approach.  The  error  in 
the  above  charge  consists  in  relieving  the  plaintiff's  intestate 
from  all  obligation  to  look  and  listen,  if  his  not  doing  so  was 
caused  by  the  negligent  failure  of  the  defendant  to  give  proper 
warnings,  where  there  was  evidence  tending  to  show  that  there 
was  an  unobstructed  view  which  would  have  enabled  the  intestate 
to  see  the  train  in  time  to  have  saved  himself  by  the  exercise  of 
reasonable  effort.  It  is  submitted  in  support  of  this  charge  that 
the  objectionable  feature  is  qualified  or  eliminated  by  the  use  of 
the  words  "if  he  exercised  that  prudence  and  care  which  a  pru- 
dent man  would  use  under  the  circumstances ;"  and,  further,  *'that 
the  failure  to  look  would  not  be  the  proximate  cause  of  the  injur>% 
if  the  jury  should  find  from  the  evidence  that  with  the  proper 
warning  the  traveler  would  not  have  attempted  to  cross,"  and  it 
is  argued  that  by  reason  of  these  qualifying  words  the  chaise 
may  be  referred  to  certain  testimony  to  tiie  effect  that  the  view 
was  obstructed.  Unfortunately  for  this  position,  and  for  the  in- 
tention here  imputed  to  the  judge  below,  he  puts  his  own,  and  as 
we  interpret  it,  an  entirely  different,  construction  upon  these 
words,  for  in. his  conclusion,  and  just  after  using  them,  he  says: 
"Therefore,  if  from  the  evidence  you  find  that  the  railroad  com- 
pany failed  to  give  timely  warning  of  its  approach  to  the  crossing 
by  sounding  the  whistle  or  ringing  the  bell,  and  also  find  that  the 
intestate  went  upon  the  crossing  without  looking  or  listening,  his 
failure  to  look  and  listen  would  not  be  the  proximate  cause  of  his 
death,  if  with  the  proper  warning  he  would  not  have  gone  upon 
the  track.'*  It  is  true  the  court  in  several  other  portions  of  the 
charge  imposes  on  the  plaintiff  the  obligation  to  look  and  listen 
whenever  the  view  was  unobstructed,  but  this  does  not  help  the 
matter.  Standing  apart,  the  positions  are  in  absolute  conflict, 
and  the  only  way  to  reconcile  them  and  give  each  any  significance 
would  be  to  annex  the  erroneous  proposition  to  the  more  correct 
©ne  wherever  the  same  occurs. 

Again,  it  is  contended  that  the  burden  was  on  the  defendant  to 
establish  contributory  negligence,  and  that  there  was  no  evidence 
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tending  to  show  contributory  negligence  sufficient  for  the  consid- 
eration of  a  jury,  and  for  this  reason  any  error  in  the  charge  on 
that  issue  should  be  considered  as  harmless  and  immaterial.  But 
this  position  cannot  be  sustained.  Both  the  evidence  on  the  con- 
duct of  the  intestate  and  as  to  the  physical  conditions  and  placing 
of  the  occurrence  are  against  it  There  was  evidence  of  the  de- 
fendant tending  to  show  that  the  intestate  was  in  a  covered  wagon 
and  that  he  drove  on  the  crossing  without  any  stop  whatever,  and 
with  the  wagon  cover  down  on  the  side  from  which  the  train  ap- 
proached. Henry  Flintop  (on  pages  38  and  39  ot  the  record) 
testified  that  he  **was  in  the  wagon,  going  towards  Scarlet  cross- 
ing ;  while  near  a  branch  Cooper's  wagon  passed  the  witness  and 
continued  up  the  hill  to  the  crossing;  noticed  the  wagon  of  in- 
testate nearing  the  railroad  and  wondered  why  they  did  not  stop 
the  team ;  Cooper  was  driving ;  the  wagon  sheet  was  down  on  the 
right  side ;  the  wagon  did  not  slacken  its  speed  or  stop,  but  went 
right  on  the  crossing;  was  looking  at  the  wagon  all  the  time." 
There  was  also  evidence  to  the  effect  that  at  a  point  just  on  the 
edge  of  the  wagon  road  and  13  feet  from  the  center  of  the  rail- 
road track  one  could  see  down  the  railroad  from  500  to  1,200 
feet  in  the  direction  from  which  the  train  approached,  and  photo- 
graphs were  in  evidence  giving  a  picture  of  the  view  from  that 
point.  This  was  on  the  edge  of  the  county  road,  and  it  may  have 
been  taken  from  that  point  in  order  to  give  the  photographer  an 
opportunity  to  present  a  picture  of  the  county  road  where  it  ap- 
proached the  crossing,  as  well  as  the  crossing  itself.  If  the 
camera  had  been  placed  in  the  center  or  right  of  the  county  road, 
the  view  down  the  railroad  would  have  been  shortened  some,  but 
would  still  be  sufficient  to  require  that  the  question  should  be  sub- 
mitted to  the  jury  as  to  whether  the  intestate  could  by  looking 
have  noted  the  train's  approach  in  time  to  have  saved  himself 
by  reasonable  effort,  and  with  the  obligation  to  look  upon  him. 
There  was  both  contradictory  and  impeaching  testimony  for  the 
plaintiff  on  this  question,  but  the  defendant  was  entitled  to  have 
this  view  presented  under  a  proper  and  correct  charge. 

We  are  referred,  further,  to  several  decisions  in  this  state 
which  it  is  argued  are  contrary  to  our  present  opinion,  but  none 
of  them  we  think  sustain  the  position  for  which  they  are  cited. 
While  the  headnotes  of  the  different  cases  may  be  at  times  too 
general,  both  these  and  the  language  of  the  judge  delivering  the 
opinion  must  be  taken  in  connection  with  the  facts  admitted  or 
established,  or  at  least  in  evidence  and  assumed  to  be  true,  upon 
which  they  are  predicated ;  and  they  are  only  to  be  regarded  as 
authoritative  decisions  when  so  construed  and  applied.  Thus,  in 
Hinkle's  Case,  109  N.  C.  478,  13  S.  E.  884,  26  Am.  St.  Rep.  581, 
the  plaintiff  testifies  that  the  plaintiff  and  his  father  were  on  the 
county  road  in  a  covered  wagon,  and  as  they  traveled  along  the 
road  he  looked  out  of  the  wagon  two  or  three  times  to  see  if  the 
train  was  coming ;  and  when  they  had  gone  down  the  hill,  within 
about  20  yards  of  the  crossing,  he  stopped  the  wagon  and  listened. 
The  plaintiff  then  got  on  the  crosspieces  of  the  shaft  and  held  to 
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the  waj^on  with  one  hand  while  he  rested  the  other  on  the  horse's 
rump,  and,  as  his  father  drove  on,  he  looked  and  listened,  but 
neither  saw  nor  heard  an  approaching  train.  In  Alexander's 
Case,  112  N.  C.  720,  16  S.  E.  896,  the  view  of  the  track  was  shut 
off  by  cars,  etc.,  and  the  ordinary  noise  of  a  moving  train  was 
deadened  by  the  operation  of  an  adjacent  cotton  factory,  etc. 
The  plaintiff  testified  that  before  attempting  to  cross  the  track 
he  pulled  up  his  horse  and  listened  to  hear  if  there  was  any 
approaching  train,  and,  hearing  no  bell,  he  ventured  on  the  track 
and  was  hurt ;  that  he  had  heard  the  bell  there,  prior  to  that  time, 
as  a  warning,  etc.  There  was  also  an  ordinance  requiring  trains 
to  sound  bells  at  crossings.  In  Russell's  Case,  118  N.  C.  1098, 
24  S.  E.  512,  the  evidence  was  not  set  out,  but  the  writer  has 
examined  the  record  and  finds  that  the  plaintiff  testified  that  he 
both  looked  and  listened,  and  failed  to  see  or  hear  any  train,  and 
drove  on  the  track  only  after  having  done  this.  There  was  also 
testimony  in  this  case  to  the  effect  that  the  plaintiff,  who  was  in 
a  buggy,  had  crossed  one  railroad  track,  and  was  between  that 
and  another  which  she  was  approaching,  when  the  horse  took 
fright,  and  her  husband,  who  was  driving,  lost  control  over  him ; 
and,  further,  there  were  some  cross-ties  between  the  roads  which 
may  have  partially  obstructed  the  view.  Here  was  testimony 
that  the  plaintiff  both  looked  and  listened,  that  the  occupants  of 
the  buggy  were  in  the  presence  of  an  emergency,  and  further 
there  was  evidence  tending  to  show  that  the  view  was  partially 
obstructed.  In  Norton's  Case,  122  N.  C.  910,  20  S.  E.  886,  the 
plaintiff  stopped,  looked,  and  listened  at  a  distance  of  60  feet 
from  the  track,  the  nearest  point  where  the  view  was  open  to 
him,  and  not  seeing  or  hearing  any  train,  and  relying  on  the 
signals  he  had  a  right  to  expect  and  which  the  defendant  negli- 
gently failed  to  give,  he  drove  on  the  track,  and  was  injured  by 
a  train  running  at  an  unlawful  rate  of  speed.  Here  the  plaintiff 
had  looked  at  the  only  place  where  looking  would  have  availed 
him.  In  Mesic's  Case,  supra,  the  distinction  here  dwelt  upon  is 
adverted  to  by  Mr.  Justice  Montgomery.  After  laying  down  the 
obligation  on  the  traveler  to  look  and  listen,  even  though  the 
railroad  may  have  been  negligent,  he  proceeds :  "The  rule,  how- 
ever, does  not  prevail  where  to  look  would  be  useless  on  account 
of  obstructions,  natural  in  themselves  or  such  as  had  been  placed 
by  accident  or  design  by  the  company's  employees  on  their  tracks, 
*  *  *  and  when  at  the  same  time  the  engineer  had  failed  to 
sound  the  whistle  or  ring  the  bell  for  the  crossing,  and  in  conse- 
quence of  which  failure  the  plaintiff  had  been  induced  to  go 
upon  the  track  and  take  the  risk.*' 

In  none  of  these  cases  cited  and  relied  upon  is  tlie  person  in- 
jured or  killed  relieved  of  the  obligation  to  look  and  listen  when 
the  proper  and  prudent  exercise  of  sight  or  hearing  would  have 
enabled  him  to  save  himself  by  avoiding  a  collision,  and  a  correct 
deduction  from  these  and  the  other  cases  seems  to  be :  ( 1 )  That 
a  traveler  on  the  highway,  before  crossing  a  railroad  track,  as 
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a  general  rule,  is  required  to  look  and  listen  to  ascertain  whether 
a  train  is  approaching ;  and  the  mere  omission  of  the  trainmen  to 
^ve  the  ordinary  or  statutory  signals  will  not  relieve  him  of  this 
duty.  (2)  That,  where  the  view  is  unobstructed,  a  traveler,  who 
attempts  to  cross  a  railroad  track  under  ordinary  and  usual  con- 
ditions without  first  looking,  when,  by  doing  so,  he  could  note 
the  approach  of  a  train  in  time  to  save  himself  by  reasonable 
effort,  is  guilty  of  contributory  negligence.  (3)  That,  where 
the  view  is  obstructed,  a  traveler  may  ordinarily  rely  upon  his 
sense  of  hearing,  and,  if  he  does  listen  and  is  induced  to  enter 
on  a  public  crossing  because  of  the  negligent  failure  of  the  com- 
pany to  give  the  ordinary  signals,  this  will  usually  be  attribut<:'d 
to  the  failure  of  the  company  to  warn  the  traveler  of  the  danger, 
and  not  imputed  to  him  for  contributory  negligence.  (4)  There 
may  be  certain  qualifying  facts  and  conditions  which  so  compli- 
cate the  question  of  contributory  negligence  that  it  becomes 
one  for  the  jury,  even  though  there  has  been  a  failure  to  look 
or  listen,  and  a  traveler  may,  in  exceptional  instances,  be  relieved 
of  these  duties  altogether  as  when  gates  are  open  or  signals 
given  by  a  watchman  and  the  traveler  enters  on  the  crossing 
reasonably  relying  upon  the  assurance  of  safety.  None  of  these 
positions,  however,  justify  the  charge  given  in  the  case,  which, 
as  stated,  withdraws  all  obligation  either  to  look  or  listen  when 
there  has  been  a  negligent  failure  to  give  the  ordinary  warnings, 
even  though  there  was  evidence  tending  to  show  there  was  an 
unobstructed  view. 

There  was  also  pressed  upon  our  attention  a  ruling  of  the 
court  on  a  question  of  evidence ;  and,  as  the  cause  goes  back  for  a 
new  trial,  we  deem  it  well  to  determine  the  matter.  Defendant 
offered  Exhibit  A,  being  the  plaintiff's  inventory  of  the  pei  sonal 
property  of  the  deceased,  and  Exhibit  B,  being  the  annual  ac- 
count of  plaintiff,  as  administratrix  of  the  intestate,  for  the 
purpose  of  showing  the  intestate's  capacity  to  earn  and  accumu- 
late money.  The  proposed  evidence  was  excluded  by  the  court, 
and  defendant  excepted.  If  these  papers  should  show  a  large 
estate,  there  are  so  many  ways  by  which  it  could  be  explained 
otherwise  than  by  the  capacity  of  the  deceased  to  accumulate 
money,  and,  if  it  is  small,  there  are  so  many  and  various  ways 
it  could  be  accounted  for,  consistent  with  die  highest  capacity 
to  earn  and  acquire,  that  these  admissions,  we  think,  would  tend 
rather  to  confuse  than  aid  the  investigation  and  would  opeii  up  a 
field  of  inquiry  entirely  too  extensive  and  often  foreign  to  the 
issue.  We  hold  the  papers  to  be  irrelevant,  and  affirm  the  rul'.ng 
of  the  trial  judge  on  that  question. 

For  the  error  in  the  charge  above  pointed  out,  there  will  be  a 
new  trial  on  all  the  issues,  and  it  is  so  ordered. 

New  trial. 

19  R  R  R— 55 


INDEX  TO  NOTES 


EVIDENCE. 

Similar  Acts  of  NegllgeAce,  Similar  AccldeAts* 
or  Similar  Dofects—Adsnissibility  of  Kvidonco 
of  iA  NegligoAco  Cases. 

Similar  A.ooi<ient8  or  Defects. 

Absence  of  Other  Accidents. 

Absence  of  barriers  at  defect  in  highway — others  passing  in 
safety,  323. 

Derailment  of  street  car  uncoupled  on  steep  grade — ^injury 
to  passenger — experience  of  employees  in  stopping  cars  at 
same  place,  322. 

Drippings  from  eaves  of  adjoining  house— dampness  of  other 
brick  walls  in  vicinity  not  exposed  to  such  drippings,  323. 

Evidence  that  no  other  freight  had  been  lost  by  carrier,  322. 

General  rule,  321. 

Illustrations,  322. 

Injury  to  passenger — similar  conduct  of  conductor  in  start- 
ing train,  322. 

Many  using  same  drive-way  without  injury,  322. 

No  prior  accidents  from  defect  in  sidewalk,  322. 

No  prior  accidents  to  mine  employees,  322. 

Numerous  horses  driven  past  mortar-box  in  highway  without 
being  frightened,  322. 

Others  passing  defect  in  highway  in  safety,  322. 

Tipping  of  loose  board  in  sidewalk — others  frequently  pass- 
ing without  noticing  defect — rebuttal,  323. 

Adequacy  of  Appliance  or  Safety  of  Place — ^Absence  of  Other 

Accidents. 

Absence  of  barriers  along  highway— others  passing  in  safety, 
325. 

Absence  of  guard  rail — absence  of  accidents  to  plaintiff  on 
other  nights,  324. 

Company's  recklessness — sparks  emitted  by  all  its  locomo- 
tives, 317. 

Dangerous  proximity  of  cattle  chute  to  track— others  riding 
past  on  side  of  cars,  323. 

Death  of  fireman — no  similar  accidents  from  proximity  of 
mail-catchers  to  passing  trains,  326. 

Defect  in  derrick — absence  of  knowledge  of  similar  occur- 
rences, 325. 

Ferry-boat  without  barriers — stock  drowned — no  similar  ac- 
cident from  use  of  such  boats,  325. 

Foot  caught  by  splinter  in  rail  of  track — such  accidents  un- 
known, 324. 

General  rule,  323. 

Illustrations,    323. 

Injury  to  driver  of  team  at  grain  elevator — failure  to  provide 
barriers — absence  of  similar  accidents  during  five  years,  324. 

Limitations  of  and  exceptions  to  rule,  324. 

Other  horse  not  frightened  by  pile  of  lumber,  324. 

Others  passing  obstruction  upon  sidewalk  without  injury,  324. 

Prior  fires  in  vicinity  shortly  after  locomotives  passed,  318. 

Prompt  arrival  of  other  goods  sent  by  vendor — failure  to 
properly  mark— defective  bill  of  lading,  325. 


868  INDEX  TO  NOTES 

EVIDENCE— Continued. 

Safety  of  machinery  or  work — ^manner  in  which  it  has  scnred 

its    purpose,   324. 
Similar  freight  usually  arriving  in  good  condition   at   same 

port,  325. 
Sufficiency  of  other  like  cattle  guards — direct  proof,  324. 
Whether  railroad  crossing  safe  for  vehicles,  323. 

Collateral  Qaettiont. 

Another  passenger  drowned  while  landing  from  ferty  boat, 
at  same  place,  826. 

Dangerous  crossing — ^negli^ent  operation  of  train — failare  to 
fence — stock  frequently  killed  at  crossing,  328. 

Defective  highway — accident  to  another  person  at  same  place, 
a  year  before,  328. 

Defective  sidewalk — ^prior  accidents  near  same  place,  327. 

Defects  in  gravel  road— other  vehicles  overturned  while  pass- 
ing same  obstruction,  327. 

Fall  into  same  hole  in  sidewalk  during  same  night,  327. 

Highway  left  in  unsafe  condition — access  to  plaintiffs  tavern 
—carriages  of  travelers  upset,  326. 

Icy  sidewalk — other  persons  falling  at  same  place  at  or  about 
time  of  accident,  327. 

Injury  caused  by  ice  on  sidewalk — existence  of  defect — acci- 
dents to  other  persons  at  same  pUce — rationale  of  rule,  327. 

Loose  board  in  sidewalk — ^subsequent  falls  upon  sidewalk,  328. 

Open  area-way  under  show  window — <iefendant  informed  of 
prior  falls  into  same  opening,  328. 

Other  accidents  at  railroad  crossing,  326. 

Other  stock  killed  at  same  crossing,  326. 

Stone  in  highway — overturning  of  vehicle — similar  accidents 
about  same  time,  327. 

Whether  position  of  plank  at  end  of  bridge  rendered  high- 
way unsafe — accidents  to  others  at  same  place,  326. 

Conditions  Muat  Be  Similar. 

Defect  in  sidewalk — falls  of  others  at  same  place,  297. 

General  rule,  295. 

Icy  sidewalk — fall  of  witness  at  same  place  two  years  prior 
to  £^ccident,  296. 

Negligence  in  construction  of  water  spouts — similar  prior  ac- 
cidents to  horses>-K:han^ed  conditions,  297. 

Other  fires — remoteness — mdefinite  evidence,  296. 

Other  persons  falling  on  defective  sidewalk — ^absence  of  evi- 
dence of  similarity  of  conditions,  297. 

Other  statements,  and  illustrations  of  rule,  296. 

Prior  fires  from  same  engine — repairs,  296. 

Runaway  accident — testimony  that  witness  had  bridle  bits 
broken  in  same  way,  296. 

Same  condition  of  ^^ppliance  or  agency  must  be  shown,  296. 

Sparks  emitted  by  same  engine  several  months  after,  296. 
Contributory  Negligence— Absence  of  Accidents  to  Others. 

Defective  street  crossing— other  persons  passing  over  alleged 
defect  in  safety,  326. 

General  rule,  326. 

Other  persons  driving  over  alleged  defect  in  safety,  326. 

Defects  in  Other  Parts  of  Structure— General  Defective  Con- 
struction. 

Defective  construction  of  bridge — horse  falling  through  a  few 

days  before,  321. 
Defective  sewer — breaks  in  it  a  hundred  feet  distant.  321. 
Derailment   from   expansion   of  rails — bad   condition   of  road 

in  immediate  vicinity,  321. 
Illustrations,  320. 
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EVIDENCE— Continued. 

Injury  to  passenger — derailment— other  defects  in  track,  321. 
J^cgligence   at   place   of   accident  —  condition    of    road    and 

switches  at  other  points,  321. 
Other  defects  in  railroad  track  at  other  places,  321. 

Defendant's  Knowledge  of  Dangerous  Conditions. 

Another  child  injured  by  same  turntable  eighteen  months 
before,  292. 

Another  child  injured  by  same  turntable  on  sJime  erenmg,  292. 

Another  person  injured  by  same  defect  in  master's  premises, 
294. 

Crossing  obstructed  by  snow  thrown  from  track-niifficulties 
experienced  by  other  travelers  in  passing,  293. 

Death  of  employee  —  contributory  negligence -»— cars  crushed 
against  gravel  bank  on  prior  occasions,  293. 

Defective  sidewalk— other  accident  at  same  place,  about  two 
months  prior,  295. 

Defective  stair  railing  in  railroad  station — similar  accidents, 
293. 

Defendant's  knowledge  of  dangerous  conditions,  295. 

Defendant's  knowledge  of  prior  accidents  to  children,  caused 
by  same  turntable,  not  shown,  292. 

•Distance  sparks  had  been  thrown  by  defendant's  locomotives 
on  former  occasions,  292. 

Falls   of  others  upon  sidewalk,  295. 

General  rule,  290. 

Horse  caught  by  foot  on  railroad  crossing— other  accidents  at 
same  place,  293. 

Injury  to  elevated  railway  passenger — too  much  space  be- 
tween cars  and  station  platform,  293. 

Injury  to  passenger — seven  other  derailments  of  same  train 
within  preceding  month,  292. 

Loose  boards  in  sidewalk— others  stumbling  on  them,  293. 

Low  bridge — injury  to  brakeman — notoriety  as  to  similar  ac- 
cidents from  same  bridge,  292. 

Negligence  in  allowing  car  to  remain  in  street — prior  fright 
of  another  horse,  294. 

Negligent  use  of  dangerous  agencies — knowledge  of  extent  of 
danger,  291. 

Other  persons  injured  by  same  defect  within  or  near  limits 
of  street,  295. 

Other  persons  stepping  into  same  hole  in  sidewalk,  295. 

Other  persons  stumbling  over  obstruction  on  sidewalk,  294. 

Other  statements  and  illustrations  of  rule,  291. 

Personal  injuries — prior  breaking  of  trolley  wire,  293. 

Person  stepping  off  approach  to  moveable  bridge — failure  to 
light — similar  accidents,  293. 

Prior  accident  to  another  from  same  loose  board  in  side- 
walk, 295. 

Prior  similar  accidents  from  same  defect  in  sidewalk,  295. 

Reasonable  care  at  time  of  the  fire — prior  fires  from  sparks, 
292. 

Specific  attacks  by  defendant's  dogs  upon  other  stock,  294. 

Stairway  of  store  obstructed  by  display  figures — prior-  ac- 
cidents, 294. 

Train  wreck — gross  negligence — condition  of  track  at  other 
places,  immediately  before  ^nd  at  time  of  wreck,  293. 

Unguarded  defect  m  sidewalk — prior  similar  accidents  at 
same  place,  294. 

Irrelevancy. 

Brakes  across  highway — similar  accidents  prior  to  their  con- 
struction, 329. 
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EVIDENCE— Continued. 

Burning  of  mill — use  of  steam  engine — other  fires  from  an- 
other cause,  330. 

Collision  between  vessels  —  cross-examination  —  other  acci- 
dents while  witness  w^s  captain,  330. 

Death  of  employee — cars  crushed  against  gravel  bank  on 
prior  occasions,  329. 

Defect  admitted — ^bad  condition  of  all  of  defendant's  rolling 
stock,  328. 

Defect  in  highway — ^similar  accident  a  year  before,  329. 

Derailment  from  defective  track  —  injury  to  passenger  — 
similar  accidents  on  other  parts  of  road,  328. 

Failure  to  give  passenger  time  to  alight — accident  to  another 
alighting  passenger  at  same  depot — indefinite  testimony,  329. 

Fall  from  unguarded  end  of  elevated  railway  platform — ^testi- 
mony that  witness  had  never  heard  of  similar  accidents,  329. 

Fall  upon  defective  sidewalk — similar  accident  to  plaintiff — 
place  not  located,  329. 

Fire  from  one  of  two  locomotives— other  fires  from  other 
engines,  329. 

Hole  in  bridge— experience  of  witnesses  in  driving  over 
bridge,  330. 

Ice  in  depression  in  sidewalk— what  caused  witness  to  notice 
condition  of  walk  on  preceding  day,  330. 

Injury  to  passenger — condition  of  track  elsewhere — ^previous 
wrecks,  328. 

Not  Proof  of  Negligence  Alleged. 

Alleged   defective   construction   of   elevator,  290. 
Escape  of  fire  from  other  locomotives  of  similar  pa^ttern,  289. 
Failure  to  light  passage-way — fall  of  another  person,  289. 
Fire  set  by  locomotive — ^recognition  of  liability — ^payments  to 

other  landowners,  290. 
Fire  set  by  one  of  two  engines — prior  emission  of  sparks  by 

defendant's  locomotives,  289. 
General  rule,  288. 
Illustrations,  289. 
Injury  to  employee — ^prior  similar  defective  action  of  machine 

— notice,  290. 
Negligence  and  contributory  negligence,  other  persons  injured 

by  trains  at  same  crossing,  289. 
Obstruction  on  sidewalk— other  persons  stumbling,  290. 
Other  stock  killed  by  defendant's  trains,  289. 
Payments  for  other  cattle  killed  at  same  place,  290. 
Prior  accidents  to  stage  under  same  driver,  289. 
Unsafe  thing  as  cause  of  accident,  290. 

Origin  of  Accident 

Building  material  in  street — ^person  thrown  from  vehicle  on 
preceding  night,  307. 

Cellar  door  on  sidewalk — ^previous  accidents  to  other  children 
from  such  openings,  306. 

Competency  of  car  inspector,  subsequent  failure  to  inspect 
—rebuttal,  310. 

Condition  of  street — witness  thrown  from  vehicle  while  driv- 
ing at  same  place,  305. 

Contributory  negligence  an  issue  —  admissible  to  illustrate 
physical  fact,  304. 

Defect  in  highway — effect  of  alleged  defect  on  other  vehicles, 
306. 

Defect  in  highway — similar  accident  to  another  without  con- 
tributory negligence,  311. 

Defect  in  icy  sidewalk — similar  accidents  at  same  place,  311. 

Defective  sidewalk — fall  of  another  person  at  about  same 
time  and  place,  307. 
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EVIDENCE— Continued. 

Derailment— injury  to  passenger— one  or  more  similar  acci- 
dents near  same  place  from  condition  of  road,  about  a 
month  prior,  305. 

Derailment- injury  to  passenger  —  rail  substituted  lor  rail 
found  broken  on  same  morning,  305. 

Destruction  of  other  trees  by  gas  from  same  pipe,  307. 

Destruction   of  trees— escape   of  gas— other   trees   similanly 

affected,  307.  ,      ^      • 

Escape  of  gas  from  main — subsequent  illness  of  other  inmates 

of  house,  307. 
Escape  of  electricity — ^blisters  on  railings  of  all  the  cars,  306. 
Existence  of  obstruction — similar  object  at  another  place,  307. 
Failure  to  light  station  platform — other  persons  falling  off 

under  similar  circumstances,  304. 
Fall  on  icy  sidewalk— falls  of  others  at  same  place,  306. 
Fall  upon  sidewalk — other  accidents  not  at  precise  spot,  306. 
General  rule,  302. 
Hole  in  railrozid  crossing  —  thrown  from  wagon  —  defect  in 

wagon  alleged — subsequent  accident  to  1<he  wagon,  305. 
Horse  frightened  by  steam  escaping  from  mill — other  horses 

frightened— distinguished   from   accidents   from   defects   in 

highways,  309.  . 

Horses  frightened  by    cars    standing    on    highway  —  similar 

accidents  on  other  occasions,  309. 
Impurities  thrown  from  mill — injuries  to  other  buildings  in 

vicinity,  309. 
Injury  to  alighting  passenger — frequent  failures  to  stop  tram 

long  enough  at  same  depot — rebuttz^l,  310. 
Injury   to   employee — other   engines   started   without  human 

agency — absence  of  defects^  311. 
Injury  to   operator  of  machine  —  prior  accident  to  another 

operator,  307. 
Injury  to  passenger— <iress  caught  in  covering  of  car-wheel — 

prior  accidents,  304. 
Injury  to  plants — gas  from  same  sewers  in  other  greenhouses, 

308. 
Lead  poisoning  from  material  in  mill — prior  and  subsequent 

illness  of  other  employees,  308. 
Limitations  and  exceptions  to  rule,  311. 
Narrow  escapes  of  others  at  same  crossing,  306. 
Numerous   persons   passing  over  alleged   defective   sidewalk 

without  difficulty  or  danger,  312. 
Numerous  persons  passing  over  walk  in  safety  on  same  night, 

312. 
Other  accidents  from  same  defect  in  street,  305. 
Other  accidents  from  unguarded  embz^nkment  on  highway — 

view  by  jury — judicial  discretion,  310. 
Other  boys  injured  by  similar  machines  in  same  shop,  311. 
Other  horses  frightened  at  flag  across  street — public  nuisance, 

308. 
Other  horses  frightened  at  same  obstruction  in  highway,  308. 
Other  horses  frightened  by  escaping  steam,  308. 
Other  horses  frightened  by  same  pile  of  stones,  309. 
Other  horses  frightened  in  passing  mill,  309. 
Other   persons   passing  by  defect   in   sidewalk   in   safety   on 

same  day,  311. 
Others  passing  obstruction  on  sidewalk  without  harm,  312. 
Other  statements,  and  illustrations  of  rule,  304. 
Others  stepping  into  same  hole  in  sidewalk,  306. 
Persons  seen  to  stumble  at  same  part  of  sidewalk,  307. 
Plank  at  end  of  bridge — whether  way  rendered  unsafe,  311. 
Roots  projecting  above  sidewalk — another  person  tripped  some 

days  before,  310. 
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EVIDENC]&-'Continued. 

Similar  accident  from  defect  in  highway— existence  of  defect, 

311. 
Similar    accident   from    defective    track    at    same   time   and 

place,  304. 

Similar  accidents  at  street  crossing,  300. 

Similar  freight  usually  arriving  in  damaged  condition  at 
same  port,  311. 

Stage  turned  over  on  other  occasions  by  same  driver — cross- 
examination,  310. 

Stock  crossing  similar  cattle  guards,  308. 

SufHctency  or  safety  of  instrumentality — cause  of  accident — 
similar  accidents  from  same  cause,  306. 

Trains  frequently  passing  without  setting  fire  to  cotton,  306. 

Wagon  striking  against  switch  in  street — other  accidents  at 
same  switch,  305. 

Water-gate  projecting  from  sidewalk — ^falls  of  others,  305. 

Whether  stone  a  defect  in  traveled  part  of  highway— other 
vehicles   driven   against   it,   311. 

Other  Defects  Near  PUce  of  Accident — Notice  o£  Particular 
Defect. 

Allowing  lumber  to  be  piled  in  street — ^similar  negligence  on 
former  occasions,  298. 

Condition  of  crossing  some  months  prior — ^horse  caught  in 
same  way  at  same  place,  298. 

Condition  of  sidewalk  in  immediate  vicinity  of  place  of  ac- 
cident, 300. 

Condition  of  sidewalk  more  than  two  blocks  from  place  of 
accident,  301. 

Decayed  planks  at  other  parts  of  bridge,  299. 

Defective  sidewalk  continuously  unsafe  for  sixty  feet,  300. 

Defective  sidewalk — its  condition  a  year  prior  to  accident,  300. 

Defective  sidewalk — visible  defects  twenty-five  feet  or  more 
distant,  301. 

Defects  in  other  parts  of  sidewalk,  301. 

Defects  in  sidewalk  not  apparent  to  ordinary  observation — 
generally  defective  condition  of  walk  for  four  or  five  rods, 
300. 

Fall  of  miae  roof— condition  of  roof  a  year  prior  to  ac- 
cident, 298. 

Fall  upon  defective  sidewalk — general  condition  in  front  of 
the  premises,  300. 

General  bad  condition  of  sidewalk,  299. 

General  rule,  297. 

Held  not  admissible,  300. 

Horse  frightened — lumber  piled  at  same  place  on  prior  oc- 
casions— notice    to    township,   298. 

Ice  in  depression  in  sidewalk— condition  of  depression  dur- 
ing  preceding   winter,   301. 

Illustrations,  298. 

Injuries  to  stock — railroad  fence  defective  in  immediate 
vicinity,  298. 

Injury  to  employee — other  holes  in  dock,  298. 

Injury  to  passenger  from  derailment— other  defects  in  road- 
bed— gross  negligence,  298. 

Loose  board  in  sidewalk— <lefective  condition  for  the  entire 
block,  300. 

Loose  plank  in   sidewalk — prior  condition  of  walk  at   same 

place,  299. 
Other   defects    in    immediate   vicinity  of   hole   in   sidewalk — 

others  stepping  into  same  hole,  299. 
Other  defects  in  sidewalk  beyond  place  of  accident,  301. 
Other  holes  in  sidewalk  between  two  gates  leading  into  cer- 


INDEX  TO  N0TB8  873 

EVIDENCE— Continued. 

tain  premises — witnesses  without  knowledge  ^  to  which 
hole  was  complained  of,  299. 

Personal  injuries — ^newly  dug  trench — absence  ol  warning 
lights  on  preceding  and  subsequent  night,  299. 

Rotten  box  sewer  covered  with  earth — death  of  horse— con- 
dition of  sewer  half  a  block  distant,  300. 

Stepping  into  hole  in  sidewalk— condition  of  walk  between 
plaintiff's  house  s^nd  corner,  299. 

Thrown  from  vehicle  by  telephone  wire — height  of  wire  on 
preceding  Sunday,  298. 

Other  Fires  Set  by  Locomotiyet. 

Destruction  of  freight  in  possession  of  carrier — sps^rks  thrown 
by  other  engines  at  same  point— other  fires  about  same 
time«  313. 

Distance  from  tracks  sparks  had  started  fires,  315. 

Escape  of  lire  from  same  engine  on  same  day  at  other  places 
— equipment  of  locomotive — rebutting  testimony,  317. 

Evidence  of  negligent  operation  of  engines — ^time  limit,  318. 

Finding  cinders  at  different  places  on  farm  after  destruction 
of  property,  315. 

Fire  from  coals  dropped  by  another  locomotive,  314. 

Fire  scattered  by  defendants'  locomotives  at  various  times 
during  same  summer,  at  same  place,  314. 

Fire  scattered  by  engine  or  engines  of  defendant  about  same 
time,  313. 

Fire  set  by  one  of  two  engines,  318. 

Fire  set  by  particular  locomotive — former  fires  set  by  same 
engine,  316. 

Fires  five  years  prior,  318. 

Fires  from  other  engines— equipment  and  management  of 
particular  engine  the  only  issue — rebuttal,  319. 

Fires  nineteen  miles  distant— common  occurrence,  315. 

Limitations  of  and  exceptions  to  general  rulf,  318. 

Live  cinders  thrown  over  plaintiff's  buildings  on  prior  oc- 
casions, 315. 

Locomotive  not  identified — other  fir^s  set  by  locomotives 
about  same  time  and  in  same  vicinity,  313. 

Negligence  as  c^use  of  the  fire — numerous  fires  set  by  loco- 
motives, at  about  same  time,  and  in  same  locality,  314. 

Negligence  with  respect  to  spark  arresters — other  fires  im- 
medfiately  before  or  after,  314. 

Negligent  construction  and  operation  of  elevator — no  ac- 
cidents during  four  and  a  half  years,  325. 

Occurrence  of  other  fires  in  same  neighborhood,  about  same 
time,  and  immediately  after  passage  of  certain  locomotive, 
316. 

Other  fires  along  railroad,  319. 

Other  fires  along  road  from  same  *  engines— origin — rebut- 
ting proof  of  due  care,  319. 

Other  fires  from  defendant's  locomotives  within  preceding 
week,  314. 

Other  fires,  from  three  to  six  months  prior,  three  hundred 
yards  from  burnt  mill,  314. 

Other  fires  set  by  certain  locomotives,  316. 

Other  fires  set  by  same  and  other  locomotives,  318. 

Other  fires  set  by  same  locomotives  sit  about  same  time,  316. 

Prior  and   subsequent   fires,  314.      '  \ 

Prior  and  subsequent  fires  at  other  points,  313. 

Prior  and  subsequent  fires  set  by  locomotives  in  immediate 
vicinity,  313. 

Rebutting  evidence  that  no  sparks  could  reach  so  far,  317. 

Repeated  emissions  of  sparks  by  locomotives  during  preced- 
ing six  months,  318. 
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Same  kind  of  screens  on  other  engines — ^rebuttal — fires  set 
by  other  locomotives,  319. 

Severs^!  successive  fires  set  by  same  engine  on  same  day  and 
trip,  316. 

Shearman  &  Redfield  on  Negligence,  313. 

Sparks  and  coals  emitted  farther  on  other  occasions,  315. 

Sparks  emitted  by  defendant's  engines  farther  than  burnt 
building,  315. 

Sparks  emitted  from  same  locomotive  just  before  fire,  in 
question,  318. 

Sparks  thrown  one  hundred  feet  from  track  on  other  oc- 
casions, 315. 

Statements  and  illustrations  of  prevailing  doctrine,  312. 

Subsequent  fire  set  by  same  locomotive,  316. 

Subsequent  fires  from  defendant's  locomotives — ^possibility 
of  fires  being  started  by  sparks,  315. 

Tending  to  prove  negligence — two  other  fires  set  by  same 
engine,  about  same  time — question  of  law,  316. 

Thompson  on  Negligence,  312. 

Two  or  more  fires  caused  by  same  engine  on  same  day— :- 
fires  not  caused  by  other  engines,  under  like  w«ather  con- 
ditions, 316. 

Use  of  best  spark  arresters  and  skill  of  trainmen  relied  upon 
as  a  defense — other  fires  from  same  c^use — ^rebuttal,  317. 

Whether  fire  was  set  by  certain  engine — sparks  from  other 
engines  of  same  construction,  318. 

Wood-piles  along  railroad  frequently  catching  on  fire  — 
cause  not  shown,  319. 

Prior  and  Subsequent  Condition  of  Place  of  Accident — Con- 
dition at  Time  of  Accident. 

General  rule,  320. 

Subseciuent  Accident — ^Notice  of  Probability  of  Occurrence  of 
Accident 

Communication  of  electricity  from  live  to  dead  wires — sub- 
sequent condition  of  wires,  302. 

Death  of  employee  —  subsequent  accumulation  of  sand  on 
tracks,  301. 

General  rule,  301. 

Illustrations,  301. 

Insufficiency  of  sewer — overflow — subsequent  freshet  at  same 
place,  302. 

Removal  of  water  gates  from  canal — flooding  property — 
subsequent  freshets,  301. 

Subsequent  Condition  of  Place  of  Accident 

Crossing  accident — ^arrangements  of  lights  on  subsequent 
night,  320. 

Defective  sidewalk^ondition  subsequent  to  accident,  320. 
General  rule,  319. 
Illustrations,  320. 

Similar  Acts  of  Neftlif^ence. 

Defendant's  Exercise  of  Care  and  Skill  on  Other  Occasions. 

Custom  to  place  stool  to  assist  passengers  to  board — direct 
evidence,  287. 

Equipment  and  condition  of  all  defendant's  locomotives  on 

day  of  fire,  287. 
Fire  set  by  locomotive — cutting  weeds  in  other  years,  286. 
General  rule,  286. 
Injury  to  ferryboat  passenger — evidence  that  gate  tender  had 

always    been    in    position   on    prior    occasions — absence   of 

prior  accidents,  287. 
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Negligence  in  driving — specific  instances  of  good  driving — 
rebuttal,  287. 

Irrelevancy. 

Derailment— death  of  fireman — rails  not  properly  spiked  at 

other  places,  288. 
Derailment — injury  to  passenger — ^bad  condition  of  other,  but 

remote,  portions  of  track,  288. 
Fire  in  same  woodyard  prior  to  construction  of  railroad,  288. 
General  rule,  287. 

Locomotive  identified — defects  in  other  engines,  287. 
Subsequent  accumu^tion  of  conbustibles  on  right  of  way,  287. 

Negligence  in  Employing  or  Retaining  Servant 

Evidence  of  specific  act  of  incompetence  of  employee  may  be 

admissible  for  other  purpose  than  to  charge  master  with 

notice  of  his  incompetence,  286. 
General  rule,  285. 
Improper  treatment  of  another  patient  by  defendant's  hospital 

surgeon  during  same  period,  286. 
Incompetency  of  employee — ^prior  acts  of  negligence,  285. 
Injury  to  car  repairer — similar  accident,  some  weeks  before, 

from  drunkenness  of  switchman,  286. 
Injury  to  engineer — former  discharge  of  telegraph  operator 

by  defendant  and  other  railroads,  285. 
Injury  to  miner — other  specific  acts  of  negligence  of  engineer, 

286. 
Other  statements,  and  illustrations,  of  rule,  285. 
Servant's  specific  acts  of  negligence,  285. 
Specific   acts   of   negligence   or  unskillfulness   of   employees, 

285. 

Not  Proof  of  Negligence  Alleged. 

Cattle  guard  filled  with  snow — horse  killed  by  train — subse- 
quent failure  to  remove  snow  from  cattle  guards,  282. 

Collision  between  street  car  and  another  vehicle — speed  on 
other  occasions,  278. 

Collision  between  street  car  and  train — death  of  street  car 
passenger — previous  acts  of  negligence  of  driver  of  car,  279. 

Collision  between  vehicles — ^prior  fast  driving  by  defendant, 
279. 

Collision  between  wagons — overloading  and  excessive  speed, 
280. 

Contributory   negligence — ^prior   similar   acts,   281. 

Escape  of  fire  from  steamboat  at  wharf — evidence  that  funnel 
screens  were  left  open  on  other  occasions,  280. 

Failure  to  give  crossing  signals,  278. 

Failure  to  light  hall — elevator  shaft  left  open — negligence  on 
other  occasions — fortunate  escapes  of  others,  281. 

Failure  to  ring  same  street  car  bell  at  other  street  crossings, 
278. 

Fall  down  elevator  shaft — prior  specific  acts  of  negligence  of 

engineer,  281. 
Fall  of  another  staging  built  by  same  person — incompetency 

of  builder,  280. 

Former  acts  of  negligence  nnd  of  contributory  negligence, 
282. 

Gas  escaping  from  main  into  houses  on  other  side  of  street, 
280. 

General  character  of  pilot — specific  instances  of  recklessness. 

279. 
General  rule,  276. 
Harmless  error,  282. 
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Incompetency  or  carelessness  of  employee  on  other  occasions, 

27a. 

Injuries  to  stock — negligence  in  running  other  trains*  279. 

Injury  to  employee— other  acts  of  negligence  of  captain  of 
tug  in  bringing  vessel  to  wharf,  291. 

Intoxication  of  flagman  on  prior  occasions — crossing  ac- 
cident, 279. 

Killing  stock— prior  failures  of  defendant's  agent  to  close 
gate,  278. 

Loss  of  hotel  guest's  trunk — ^his  carelessness  at  other  times, 
281. 

Negligence  in  starting  elevator  on  other  occasions,  281. 

Negligence  of  agent  on  other  occasions,  278. 

Negligence  of  bank  in  keeping  deposited  bonds— other  de- 
positors wronged  by  cashier,  279. 

Negligence  of  deceased  in  driving  over  railroad  crossings  at 
other  times  and  places,  278. 

New  Hampshire  doctrine,  277. 

Other  failures  to  give  signals— conflicting  evidence,  279. 

Other  statements  and  illustrations  of  general  rule,  278. 

Person  killed  at  crossing — isolated  instances  of  his  being 
found  asleep  in  vehicle,  282. 

Plaintiff's  manner  of  crossing  tracks  two  hours  before  ac- 
cident, 282. 

Prior  or  subsequent  specific  acts  of  negligence  in  operating 
locomotive,  279. 

Prior  specific  acts  of  negligence  of  foreman  while  on  same 
job,  280. 

Sales  of  simiUr  property  made  by  plaintiff  without  retaining 
le^al  title,  279. 

Similar  acts  of  negligence  or  unskillfulness  in  driving,  279. 

Similar  defects  in  street  suffered  to  continue  for  a  consid- 
erable time,  282. 

Unskillful  extraction  of  tooth — other  negligent  operations, 
'  281. 

Origin  of  Alleged  Negligence. 

Accident    in    street  —  speed    of    train    just    before    reaching 

street,  284. 
Bonds  lost — testimony  of  cashier  as  to  loss  of  other  bonds 

deposited  with  bank,  284. 
Bull  frequently  permitted  to  be  at  large — whether  at  large 

with  defendant's  permission,  285. 
Custom  of  gripman  to  stop  car  in  middle  of  block— conflict- 
ing evidence,  283. 
Defective  car  wheel— cross-examination  of  inspector — ^whether 

he  inspected  cars  on  subsequent  specified  days,  283. 
Failure  to  signal  for  another  crossing,  283. 
Failure  to  stop  street  cars  for  plaintiff  to  alight — ^plaintiff's 

habit  to  alight  in  front  of  place  of  business  in  middle  of 

block,  284. 
General  rule,  282. 
Injury  to  alighting  passenger — usual  period  for  stopping  cars 

ait  same  place,  283. 
Injury    to    person    alighting    from    train — ^habit    of   jumping 

from  movmg  cars,  283. 
Other  brakes  on  similar  cars  defective — injury  to  brakeman 

— failure  to  inspect,  283. 
Other  statements  and  illustrations  of  rule,  283. 
Prior  rapid  speed  of  street  car,  284. 
Speed  at  certain  point — running  time  of  trains,  284. 
Speed  at  which  same  engineer  drove  train  s^t  same  place  on 

other  days,  284. 
Speed  of  train  at  beginning  of  long  down  grade,  284. 
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ABANDONMENT, 

See  RIGHT  OF  WAY. 

ABUTTERS. 

See  EMINENT  DOMAIN. 

ACCIDENTS  ON  TRACK. 

See  CROSSINGS;  STREET  RAILWAYS;  TRESPASSERS. 

Care  due  from  engineer  to  persons  seen  walking  on  track.  Copp 
V,  Maine  Cent.  R.  Co.  (Me),  199. 

Care  required  of  engineer  on  discovering  an  employee  of  the  rail- 
road on  the  track  in  front  of  his  tr^in.  Louisville  H.  &  St.  L. 
Ry.  Co.  V,  Jolly's  Adm'x  (Ky.),  154. 

Contributory  Negligence. 

Care  required  of  persons  walking  upon  railroad  tracks.     Copp 

V.  Maine  Cent.  R.  Co.  (Me.),  199. 
Persons  walking  upon  railroad  tracks  are  bound  to  apprehend 
that    locomotives    may    be    swiftly   approaching   at    any    time. 
Copp  I/.  M^ine  Cent.  R.  Co.  (Me.),  199. 
Sitting    on    track,    recovery    precluded    for    mere   negligence    of 
trainmen  in  failing  to  discover  person.     Texas  &  N.  O.   Ry. 
Co.  V.  McDonald  (Tex.),  503. 
Walking  on  track  within  corporate  limits.    Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Matthews  (Tex.),  493. 

Contributory  negligence  no  defense  where  railroad's  employee 
wantonly  ran  railroad  tricycle  over  person  he  knew  to  be  in 
perilous  situation.  Vicksburg  S.  &  P.  Ry.  Co.  v,  Barmore  (Miss.), 
144. 

Engineer  was  not  guilty  of  negligence  in  not  sooner  apprehending 
that  woman  would  not  leave  track  in  time.  Copp  v,  Maine  Cent. 
R.  Co.   (Me.),  199. 

If  engineer  makes  all  possible  effort  to  stop  locomotive  as  soon  as 
he  has  reason  to  believe  that  a  person  walking  upon  the  track 
is  in  fact  not  aware  of  train's  approach  he  is  not  guilty  of  negli- 
gence.   Copp  V.  Maine  Cent.  R.  Co.  (Me.),  199. 

Insufficiency  of  evidence  to  show  that  those  in  charge  of  train 
might  have  averted  injury  by  exercise  of  proper  care  after  dis- 
covering presence  of  the  railroad's  employee  on  the  track.  Louis- 
ville H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'x  (Ky.),  154. 

Master  owes  no  duty  to  its  employee  using  tricycle  on  its  rail- 
road until  his  presence  on  the  track  is  actually  discovered  by 
those  in  charge  of  a  train.  Louisville  H.  &  St.  L.  Ry.  Co.  v. 
Jolly's  Adm'x  (Ky.),  154. 

Right  of  engineer  to  assume  that  person  seen  walking  on  track 
will  avoid  train.    Copp  v.  Maine  Cent.  R.  Co.  (Me.),  199. 

Signals,  until  they  have  been  given  trainmen  cannot  assume  that 
person  seen  walking  on  track  will  leave  it.  Kelley  v.  Ohio 
River  R.  Co.  (W.  Va.),  807. 

ACTIONS. 

Complaint  alleging  that  plaintiff's  intestate  was  rightfully  at  work 
in  defendant's  mine,  assisting  defendant's  contractor  in  work  of 
mining,  when  he  was  struck  by  defendant's  tram  car,  negligently 
allowed  to  run  against  plaintiff  by  defendant's  servants,  etc., 
stated  cause  of  action  in  case,  and  not  in  trespass.  Lookout 
Mountain  Iron  Co.  v.  Lea  (Ala.),  10. 
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ACT  OF  GOD. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK. 

ADVERSE  POSSESSION. 
See  RIGHT  OF  WAY. 

AGENCY. 

See  CARRIERS  OF  LIVE  STOCK;  CONNECTING  CAR- 
RIERS; INDEPENDENT  CONTB^ACTORS. 

ANIMALS. 

See  CARRIERS;  FRIGHTENING  TEAMS. 

APPLIANCES. 

See  MASTER  AND  SERVANT 

ARGUMENT  OF  COUNSEL. 

Sec  TRIAL. 

ASSAULTS. 

Boy  killed  by  railroad's  detective  while  stealing  ride,  railroad  not 
liable  if  detective  acted  maliciously  or  in  pursuit  of  some  pur- 
pose of  his  own,  but  if,  while  acting  within  general  scope  of  his 
employment,  he  disregarded  railroad's  orders  or  exceeded  his 
power  in  shooting  the  boy,  railroad  was  responsible.  Sharp 
r,  Erie  R.  Co.  (N.  Y.),  683. 

In  action  against  railroad  for  death  of  boy  shot  by  its  detective, 
after  testifying  for  plaintiff  as  to  the  circumsti^nces  resulting  in  the 
shooting,  detective  testified  on  cross-examination  to  matteri  ex- 
cusing his  conduct,  which  matters  were  undisputed.  It  wat  held 
not  to  authorize  taking  of  case  from  jury;  credibility  of  the  wit- 
ness being  for  jury.    Sharp  v.  Erie  R,  Co.  (N.  Y.),  683, 

Mining  company  not  liable  for  an  assault  by  its  general  superin- 
tendent on  driver  of  one  of  its  cars  while  superintendent  was 
riding  on  it,  in  absence  of  evidence  that  the  assault  was  com- 
mitted in  pursuance  of  his  duties.  Palos  Coal  &  Coke  Co.  v. 
Benson  (Ala.),  186. 

Question  for  jury  whether  railroad's  detective  acted  within  scope 
of  his  employment  in  shooting  boy,  who  had  been  stealing  ride, 
or  whether  he  acted  as  public  officer  only.  Sharp  v.  Eric  R.  Co. 
(N.  Y.).  683. 

ASSUMPTION  OP  RISK. 

See  LICENSEES;  MASTER  AND  SERVANT. 

BAGGAGE. 
Damages. 

Measure  of  damages  was  any  reasonable  loss  and  expense  oc- 
casioned by  the  delay,  together  with  the  value  of  the  goods  at 
time  and  place  they  should  have  been  delivered,  less  their  value 
according  to  their  condition  when  they  were  tendered,  on  the 
day  of  trial,  and  their  acceptance  was  refused.  Wall  v.  At- 
lantic Coast  Line  R.  R.  (S.  Cfar.),  332. 

BILLS  OP  LADING. 

See  CARRIERS. 

Carrier  not  estopped,  even  as  to  innocent  indorsee,  by  statements 
in  bill  of  lading  issued  by  its  agents  from  showing  that  no  goods 
were  in  fact  received  for  transportation.  Swedish-American  Nat 
Bank  v.  Chicago,  etc.,  Ry.    Co.   (Minn.),  783. 

Delivery  of  freight  to  carrier  may  be  proved  by  oral  testimony, 
notwithstandmg  existence  of  receipt  or  bill  of  lading,  as  such 
receipt  or  bill  of  lading  does  not   fall   within   the  best-evidence 
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rule  as  proof  of  such  fact  of  delivery.     Atlantic  Coast  Line  R. 
Co.  V.  Dexter  (Fla.),  787.  ^       ^  ,     ^        ,.  j 

Evidence  was  not  sufficient  to  sustain  finding  that  defendant  had 
authorized  its  agents  to  issue  bills  of  lading  for  goods  not  re- 
ceived. Swedish-American  Nat.  Bank  v.  Chicago,  etc.,  Ry.  Co. 
(Minn.),  783.  ^.,,      ^ 

Limiting  liability,  effect  of  mere  acceptance  of  receipt  or  bill  of 
lading  containing  stipulation.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter  (Fla.),  787. 

BRIDGSS. 

See  CONSTITUTIONAL  LAW. 

BURDEN  OF  PROOF. 

See  CARRIERS;  CARRIERS  OF  PASSENGERS;  DEATH 
BY  WRONGFUL  ACT;  FIRES  SET  BY  LOCOMOTIVES. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  CONNECTING  CAR- 
RIERS; CONSTITUTIONAL  LAW;  EXPRESS  COM- 
PANIES; FIRES  SET  BY  LOCOMOTIVES;  LICENSEES; 
MAIL  ROUTES;  SLEEPING  CAR  COMPANIES;  STA- 
TIONS AND  DEPOTS;  STATUTES;  TRESPASSERS; 
WHARVES. 

CARRIERS  OF  GOODS. 

See  CARRIERS  OF  LIVE  STOCK. 

After  plaintiff's  cotton -was  placed  on  the  proper  freight  platform 
by  the  manager  of  the  gin  which  had  cleaned  it,  such  manager 
requested  railroad's  agent  at  nearest  station  to  have  car  sent  for 
it,  but  a  train  conductor  failed  to  follow  his  instructions,  so  that 
no  car  was  sent,  and  the  cotton  was  destroyed  by  fire  while  on 
the  platform.  It  was  held  there  was  no  relation  of  carrier  and 
shipper  between  plaintiff  and  the  railroad.  Anderson  v.  Mobile 
&  O.  R.  Co.  (Miss.),  382. 

Carrier  not  liable  for  loss  of  goods  by  fire  where  it  was  not  negli- 
gent with  respect  to  the  fire,  in  absence  of  evidence  that  its  neg- 
ligence in  faihng  to  forward  goods  promptly  was  proximate  cause 
of  loss.  General  Fire  Ext.  Co.  v.  Carolina  &  N.  W.  Ry.  Co.  (N. 
Car.),  336. 

Carrier  was  guilty  of  negligence  in  failing  to  transport  cotton 
within  reasonable  time,  and  was  therefore  precluded  from  claim- 
ing that  it  was  destroyed  by  an  act  of  God  (a  cyclone).  Ala- 
bama Great  Southern  R.  Co.  v.  Quarles  &  Couturie  (Als^.),  69. 

Damages. 

Delay  in  transportation  of  theatrical  properties,  which  carrier 
knew  were  intended  for  use  in  a  widely  advertised  exhibition, 
shipper  was  entitled  to  recover  his  ordinary  gross  earnings, 
less  such  expenses,  if  any,  as  the  deprivation  of  use  of  the 
property  saved  him  from.  Weston  v.  Boston  &  M.  R.  R. 
(Mass.),  718. 

In  action  for  failure  to  deliver  cars  to  a  manufacturer  in  which 
to  ship  special  orders,  the  item  of  damage  must  be  shown,  and 
plaintiff  cannot  estimate  the  amount  in  a  lump  sum.  Mauldin 
V.  Seaboard  Air  Line  Ry.  (S.  Car.),  76. 

Instruction  on  subject  of  right  to  recover  special  damages  for 
failure  to  promptly  deliver  cattle  feed  to  consignee,  after  its 
arrival  at  destination,  could  not  have  mislead  jury  or  injured 
defendant.     Bourland  v.  Choctaw  O.  &  G.  Ry.  Co.  (Tex.),  61. 

Special  damages  for  delay  in  delivering  freight,  complaint  must 
allege  that  carrier  knew  of  the  use  to  which  it  was  to  be  put, 
and  that  special  injury  would  result  from  delay,  and  that  car- 
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ricr  contracted  to  transport  with  reference  to  such  damages. 
Wesncr  &  White  Mfg.  Co.  v.  Atlantic  Coast  Line  R.  R.   (S. 
Car  )   342. 
Where 'carrier  is  unable  to  furnish  cars  because  of  an  unprec- 
edented amount   of   business,   such  faihire  is  no  ground  for 
punitive    damages.      Mauldin    v.    Seaboard    Air   Line    Ry.    (S. 
Car.),  76, 
Where   consignee,    when   applying   for   delivery  of  cattle   feed, 
after  its  arrival,  stated  that  failure  to  get  it  would  cause  him 
great  loss,  he  was  entitled  to  special  damages  for  delay  in  de- 
livering it,  although  notice  of  the  peculiar  facts  was  not  gtvea 
before  or  at  time  of  the  making  of  contract  of  carriage.    Bour- 
land  V,  Choctaw  O.  &  G.  Ry.  Co.  (Tex.),  61. 
Demurrage,  carrier  had  no  lien  on  freight  on  account  of  delay  in 
unl ceding  barges  on  which  it  was  carried  at  their  point  of  desti- 
nation, and  had  no  right  to  retain  possession  of  the  goods  until 
the  demurrage  was  paid.    Nicolette  Lumber  Co.  v.  People's  Coal 
Co.  (Pa.),  733. 

Evidence. 

In  an  action  for  failure  to  furnish  cars  on  which  to  ship  goods 
ordered,  evidence  of  verbal  orders  for  the  goods  is  not  ol>- 
jectionable,  because  they  were  subsequently  followed  by  writ- 
ten orders  to  same  effect.  Mauldin  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  76. 

Limiting  Liability. 

By  special  contract,  carrier  may  relieve  itself,  of  its  conmfion- 
law  liability  as  an  insurer,  and  may  contract  against  liability- 
arising  from  certain  losses  which  do  not  involve  negligence  of 
carrier  or  its  servants.  Central  of  Georgia  Ry.  Co.  v.  Hall 
(Ga.),  741. 
Carrier  may  exempt  itself  from  liability  for  fire  not  attributable 
to  its  negligence.  Anderson  v.  Mobile  &  O.  R  Co.  (Miss.), 
382. 
Negligence  of  carrier  or  that  of  its  servants.     Central  of  Georgia 

Ry.  Co.  V.  Hall  (Ga.),  741. 
Notice  given  merely  by  publication,  or  by  entry  on  receipts  given 
or  tickets  sold.     Central   of   Georgia  Ry.   Co.   v.   H^U   (Ga.), 
741. 
Under  laws  of  Georgia,  carrier  cannot  bind  shipper  by  contract 
limiting  liability  unless  it  is  signed  by  shipper  at  time  of  ship- 
ment.    Frasier  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  768. 
Verdict  properly  directed   for  defendant,  where  absence   of  evi- 
dence that   loss  of  goods  by   fire  was   caused   by  negligence. 
Michaels  v,  Adams  Exp.  Co.  (N.  J.),  341. 
Scope  of  freight  agent's   authority,  who   is  in  charge  of  carrier's 
business  at  a  station,  to  contract  for  shipment  of  freight.     Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Jackson  &  Edwards  (Tex.),  125. 
Shipper  in  absence  of  special  contract,  is  not  entitled  to  damages 
for  failure  to  carry  his  freight,  caused  by  sudden  press  of  busi- 
ness which  could  not  have  been  reasonably  anticipated.     Mauldin 
V.  Seaboard  Air  Line  Ry.  (S.  Car.),  76. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  GOODS. 

Act  of  God,  burden  on  carrier  to  establish  not  only  that  it  oc- 
casioned loss,  but  that  its  own  negligence  did  not  contribute 
thereto.    Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

Act  of  God  excusing  carrier,  definition.     Central  of  Georgia  Ry.  Co. 

V.  Hall   (Ga.),  741. 

An  authorized  agent  of  a  railroad,  who  receives  cattle  for  shipment 
without   objection,   under   a  parol   agreement   made   by  an   unau- 
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thorized  agent,  binds  the  company  by  his  authority,  notwithstand- 
l?^,.^'J5  ^^"^  °^  authority  of  the  agent  who  made  the  contract. 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Jackson  &  Edwards  (Tex.),  125. 
Are  common  carriers.     Central  of  Georgia  Ry.  Co.  v.  Hall   (Ga.). 
741. 

Burden,  of  proof,  under  Florida  statute,  is  on  shipper  assuming  to 
take  care  of  stock  during  transportation  to  show  that  injury  to 
the  stock  was  caused  "by  running  of  the  locomotive,  or  cars,  or 
other  machmery  of  the  defendant  company,"  before  the  burden 
shifts  to  carrier  to  show  that  injury  complained  of  was  not  the 
result  of  negligence  on  its  part.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter  (Fla.),  787. 

^  v^^^D  ?^"  *=^^^*^'".  L°  «^S"sc  '^self  from  negligence.  Louisville  & 
N.  R.  Co.  V.  Smitha  (Ala.),  775. 

Contributory  Negligence. 

Shipper's  failure  to  accompany  stock,  according  to  contract,  no 
defense  to  earner's  liability  for  injuries  to  the  stock,  unless 
such  failure  contributed  thereto.  Louisville  &  N.  R.  Co.  v. 
bmitha  (Ala.),  775. 

Damages. 

In  absence  of  evidence  of  class  and  condition  of  the  live  stock 
damages  cannot  be  awarded  for  a  claimed  decline  in  the  marke/ 
price   of   stock   of   the   general   discription    of   that   which   the 

r^'""?'"^  J^f^Vl^'^'^^P^  ^"^  transport.     Chicago  B.  &  Q.  Ry. 
Co.  V.  Todd  (Neb.),  113.  ^       ^ 

Market  value,  instruction  on  subject  of  was  not  misleading  be- 
'Sd^r.^lritT^^  ^"^  oral  charge,  in  failing  to, take  into  con- 
sideration   the    necessary    deterioration    in    the    animals   durinjr 

(KyV^sT'^-      ^''"'^''"    ^^-    ^^-     *"     Kentucky  T   Thoma! 

Refusal  to  receive  and  transport  live  stock,  carrier  liable  for  ex- 

dffferenf .  ^"P- "^  ''^'^'  ^^"^^^  ^^  '^^  ^^^^^^  and  consequent 

ffi    (Neb),'ll3'"''*'''   ^""-     ^^^'^^^   ^'    *   Q-    ^y-    Co.   V. 

^^.^?P!r'J"^"''^^  ^y  ^^^^  ^"^^  ^^*c^»  on  carrier's  premises   was  en- 

required  by  the  contract.    Loursville  &  N.  R.  Co^  "^Sm^ith^Ala  )! 
Evidence. 

Evidence  as  to  value  of  cattle  in  a  certain  vicinity,  as  ascertained 
by  the  witness  from    nquiry  of  cattle  rai^Pr«  !«  Vifo*  ,  •  •   •?     • 
hearsay.    Gulf  C.  &  S.  I  ^V-CoT^^S i^'i^^J^'Bll^l 

'  VsS„?'i„'^^gfii  itX7difSk^;''tra^k''Lr '^'  •'•^'"''^'^ 

Ry.  Co.  V  Jackson  &  Edwards  (Tex.),  125  ^-  ■^• 

Tuction  that  carrier  owed  r 
ver  was  properly   refused, 
tiiough  the  fever  resulted  fr 
R.  Co.  V.  Smitha  (Ala.),  775 
Instruction  was  erroneous  in  eliminating  the  auestinn  wh.f*,. 

Limiting  Liability. 
19  R  R  R— 56 
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Bona  fide  valuation,  whether  question  for  jury,  or  whether  proper 
for  court  to  construe  contract.  Central  of  Georgia  Ry.  Co.  v. 
Hall  (Ga.),  741. 

Burden  on  carrier  to  prove  that  injury  to  live  stock  shown  by 
plaintiff's  evidence  did  not  result  from  negligence  on  part  of 
its  employees,  or  that  it  was  within  one  of  the  specified  excep- 
tions to  the  contract  of  affreightment.  Louisville  &  N.  R.  Co. 
V.  Smitha  (Ala.),  775. 

Burden  on  carrier  to  show  that  any  injury  to  cattle  resulted  from 
an  excepted  cause  for  which  it  was  not  liable  under  the  con- 
tract.    Kansas  City  M.  &  B.  R.  Co.  v.  Heard  (Miss.),  755. 

Carrier  of  live  stock  may  by  special  contract  so  limit  its  liability 
that  it  will  be  liable  only  in  the  event  that  it  is  guilty  of  gross 
negligence.    Central  of  (Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

Common-law  liability  may  be  limited,  but  carrier  cannot  exempt 
itself  by  contract  from  liability  for  negligence  of  its  servants. 
Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  775. 

Consignee  was  entitled  to  show  that  contract  was  not  binding 
on  him  because  not  signed  by  shipper  until  after  injury  to 
horse,  and  an  agreement  that  it  should  not  affect  rights  of  con- 
signee.   Frasier  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  768. 

fn  action  by  consignee  for  injuries  to  freight  shipped  from  foreign 
state,  contract  must  be  construed  according  to  laws  of  state 
in  which  it  was  executed.  Frasier  v,  Charleston  &  W.  C.  Ry. 
Co.    (S.   Car.),  768. 

Under  special  contract  making  it  the  duty  of  shipper  to  unload 
horse,  if  agent  of  carrier  is  present  and  assisting  in  unloading 
the  horse  in  unsafe  way,  and  the  animal  is  injured,  the  carrier 
is  liable.     lUionis  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  823. 

Validity  of  agreement  as  to  value  of  property  to  be  transported. 
Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

Valuation  of  freight,  evidence  was  not  sufficient  to  show  fraud 
by  shipper.    Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

Valuation  of  property  to  be  transported,  effect  of  mere  general 
limitation  as  to  value  expressed  in  bill  of  lading.  Central  of 
Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

Where  contract  exempted  carrier  from  liability  for  injuries  other 
than  those  caused  by  fraud  or  gross  negligence,  it  was  admis- 
sible for  carrier  to  plead  and  prove  that  its  engineer  causing 
the  wreck  from  which  the  loss  resulted  became  suddenly  in- 
sane, and  con.sequently  caused  the  accident.  Central  of  Georgia 
Ry.  Co.  V.  Hall  (Ga.),  741. 

Where,  in  action  to  recover  for  injury  to  freight  shipped  from 
foreign  state,  carrier  sets  up  special  contract,  consignee  may 
show  that  contract  was  void  under  laws  of  foreign  state  with- 
out pleading  such  laws.  Frasier  v.  Charleston  &  W.  C.  Ry. 
Co.  (S.  Car.),  768. 

Where  special  contract  was  denied,  instruction  that  shipper  sat- 
isfied  special   contract  limiting  carrier's   liability  by  accepting 
reduced  rates  was  properly  refused.     Illinois   Cent.    R    Co    v 
Cane's  Adm'x  (Ky.),  823. 
Proper  to  refuse  to  charge  that  the  stock  was  not  confined  in  the 

cars  an  unreasonable  time;  the  question  being  a  mixed  one  of 

law  and  fact.     Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  775. 
Request   to   charge   that   carrier   was   not   bound   to   transport    the 

stock  on  Its  fast  train  was  properly  refused  as  misleading.    Louis- 
ville &  N.  R.  Co.  V.  Smitha  (Ala.),  775. 
Request  to  charge  that  plaintiff  could  not  recover  for  delay  in  de- 
livery was   properly   refused   as   not   warranted   by   the   evidence. 

Louisville  &  N.  R.  Co.  V.  Smitha  (Ala.),  775. 
Responsibihty  assumed   by  carrier  of  live  stock.     Louisville   &   X 

R-  Co.  V.  Smitha  (Ala.),  775. 
V^herc  there  was  evidence  justifying  finding  of  unreasonable  delay 
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in  transportation  of  stock,  instruction  that,  if  the  stock  was 
brought  over  defendant's  line  without  any  unnecessary  jar  or 
rough  handling,  defendant  was  not  liable  for  injuries  they  re- 
ceived, was  properly  refused.  Louisville  &  N.  R.  Co.  v,  Smitha 
(Ala,),  775. 
Where  wreck  causing  loss  of  freight  resulted  from  conduct  of 
engineer,  and  he  was  at  the  time  in  company  of  the  conductor, 
who  had  authority  to  control  him,  even  if  the  engineer  was  in- 
sane at  the  time,  the  loss  could  not  be  attributed  to  the  act  of 
God,  within  meaning  of  rule  of  law  excusing  carriers.  Central 
of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

CARRIERS  OF  PASSENGERS. 

See  CONNECTING  CARRIERS;  EVIDENCE;  NEGLI- 
GENCE; TICKETS  AND  FARES. 
Carrier  was  not  liable  under  penail  statute  of  Michigan,  for  failure 
to  transport  passenger  by  train  which  had  been  discontinued  and 
proper  notice  given,  provided  the  mistake  in  selling  her  ticket 
for  use  on  such  train  was  error  of  local  ticket  agent.  Geer  v. 
Michigan  Cent.  R.  Co.   (Mich.),  781. 

Contributory  Negligence. 

Alighting   from   moving  car.     Alabama   &  V.    Ry.    Co.   v.   Jones 

(Miss.),  367. 
Care    required    of    passenger    for    his    own    safety.      Pendleton's 

Adm'r  z\  Richmond  F.  &  P.  R.  Co.  (Va.),  73. 
Evidence  showed  that  passenger  was  injured  while  attempting  to 

alight  from  train  after  it  started  again.     Newlin  v.  Iowa  Cent. 

Ry.  Co.  (Iowa),  360. 
Excursionists'  right  to  ride  home  on  platforms  of  crowded  train. 

Jackson  v.  Natchez  &  W.  Ry.  Co.   (La.),  385. 
Instruction   on  the  subject  of  the  care  required  of  an  alighting 

passenger    was     objectionable     as     argumentative.      O'Dea    v. 

Michigan  Cent.  R.  Co.  (Mich.),  53. 
Instruction  was  not  misleading  as  to  burden  of  proof  with  refer- 
ence to  contributory  negligence.     Hutcheis  v.  Cedar  Rapids  & 

M.  C.   Ry.  Co.  (Iowa),  362. 
Instructions   were   erroneous  as   in   effect   charging  that   plaintiff 

was  guilty  of  contributory  negligence  as  a  matter  of  law  if  she 

attempted  to  alight  from  moving  street  car.     Paul  v.  Salt  Lake 

City  R.  Co.  (Utah),  45. 
Of  person   traveling  »on   shipper's  pass,  and  struck  by  train  on 

other   track   while    walking   to   a   car,   was    question   for   jury. 

Chicago  B.  &  Q.  R.  Co.  v,  Troyee  (Neb.),  350. 
Passenger  killed  by  train  while  crossing  tracks  from  station  to 

take  his  train  was  guilty  of  contributory  negligence.     Dicck- 

mann  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  736. 
Passenger  struck  by  pole  while  standing  on  running  board  with 

his  back  to  front  of  car.     Mason  v.  Boston  &  N.  St    Ry    Co 

(Mass.),  793.  •      ^' 

Passenger  struck  by  train  while  crossing  track  to  opposite  plat- 

!^^"h   r  ^/'rr'^S  ""^  ^7,d,«"ce   of-    .Pendleton's   Adm'r  v,   Rich- 
mond F.  &  P.  R.  Co.  (Va.),  73. 

Passenger    thrown  from  car,  was  not  negligent  in  seating  him- 
self  on   rear  seat  of  open  car  facing  rear  of  car.     Spooner  v. 
Old  Colony  St.  Ry.  Co.  (Mass.),  727. 
Damages. 

Additional    suffering   caused  by   failure   to   promptly   rescue   pas- 
senger from  wreck.     Jackson  v.  Natchez  &  W    Ry.  Co.   (La.). 

Exemplary  damages  for  ejection  of  passenger  for  refusal  to  pay 

R^'caTx.  Car.;:'r2"4."°''  — -«"-     Ammons  ..  SouVe% 

Indignities  to   passenger,   who  presented   valid   order   for   ticket 
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"^         on  connecting  line  instead  of  the  t|ckej.  ^-^^-^^^  ^ 

was   not   held   excessive.     Cincinnati,   etc.,    Ry.    Co.   v.   narns 

Plih^tiff '  wa^^not  entitled,  under  the   circumstances,  to   recover 
™nl^t    damages     where    street    car    conductor    improperly 

Se^To  ac'cTp?^^^^^^^^  ^nf  Vo"i  ¥rSli '&"  E?ec?r?c 

another  fare  or  leave  car.     Little   Rock  Traction    at   tiecinc 

Pu^^tiJ'e  d^iei^we^^^^  recoverable  for  forcible  expulsion  of  pas- 

^Tenge^'fro^t^T^^  by  conductor  or  other  employees,  without 
excuse.    Seaboard  Air  Line  Ry.  v,  O'Qum  (Ga.),  103. 

Where  carrier  sold  ticket  for  drawing  room  on  sleeper,  when 
there  was  no  drawing  room  in  the  car,  possible  i"J"7j<>  ^^^fj^^ 
by  reason  of  breach  of  the  contract  might  be  presumed  to  have 
been  within  contemplation  of  the  parties.  Ingraham  v.  Full- 
man  Co.   (Mass.),  739.  , 

Wrongful  ejection,  elements  of  the  d^'^ages  wh  ch  may  be  re- 
covered.   Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  724. 

Degree  of  Care. 

Care  due  passenger  on  platform  of  station.     Maxfield  v,   Mame 

Care*  due  person'traveling  on  shipper's  pass  to  look  after  stock. 

Chicago  B.  &  Q.  R.  Co.  v.  Troyee  (Neb.),  350.  . ,     •   vf 

Care  required  of  street  railway.    Hutcheis  ^^  Cedar  Rapids  &M. 

C    Ry    Co    (Iowa),  362;  Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.), 

100;  Paul  V.  Salt  Lake  City  R.  Co.  (Utah),  45. 

Care  required  of  street  railway  in  constructing  tracks  in  reference 

to  persons  who  had  been  or  might  be  its  passengers.     Conroy 

V.  Boston  Elevated  Ry.  Co.  (Mass.),  384.  xt  .  u       « 

Care   required   with  respect  to  bridges.     Jackson  v,   Natchez   & 

W.  Ry.  Co.  (La.),  385.  _     . 

Carrier    absolutely    liable    for    injuries    to    passenger    caused    by 
misconduct  of  its   servants  while   engaged  m  performance   o\ 
contract  of  carriage.    Hayne  v.  Union  St.  Ry.  Co.  (Mass.),  66. 
Comprehensive   statement  ^s  to  degree  of  care  due  passengers, 

Maxfield  v.  Maine  Cent.  R,  Co.  (Me.),  344. 
Correct  principle  is  that  in  all  cases  the  amount  of  care  bestowed 
for  benefit  of  passengers  must  be  equal  to  the  emergency,  how- 
ever  the    standard   may  be   denominated.     Maxfield   v.    Maine 
Cent.   R.  Co.   (Me.),  344.  .       .     .        , 

Duty  of  railroad  to  exercise  all  ordinary  care  to  maintain  its  plat- 
forms in  such  a  reasonably  safe  Jihd  suitable  condition  that 
the  passengers  who  are  themselves  in  the  exercise  of  ordinary 
care  can  walk  over  them  in  safety.  Maxfield  v.  Maine  Cent.  R. 
Co.  (Me.),  344. 
Duty  to  provide,  for  benefit  of  street  railway  passenger, 
proper  transportation  facilities,  including  proper  servants,  and 
to  carry  him  safely  to  destination.  Spooner  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  727.  ,       i.  ». 

Failure  of  carrier  to  exercise  highest  degre  of  care  is  only  slight 
negligence,  not  gross  negligence.     Dolphin  v.  Worcester  Con- 
sol.  St.  Ry.  Co.  (Mass.),  161. 
Instructions  as  to  respective  degree  of  care  required  of  carrier 
and  passengers  were  not  inconsistent.     Hutcheis  v.  Cedar  Rap- 
ids &  M.  C.  Ry.  Co.  (Iowa),  362. 
Street  railway  not  an  insurer  of  its  passengers.     Omaha  St,  Ry. 
Co.  V.  Boesen   (Neb.),  100. 
Door  of  car  left  open  by  carrier's  servants  for  ventilation,  carrier 
not  bound  to  keep  it  from  closing  at  time  when  car  was  in  mo- 
tion and   before  next   station   was   called.     Weinschenck   v.   New 
York,  N.  H.  &  H.  R.  R.  (Mass.),  722. 
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Ejection. 

In  action  for  wrongful  ejection  of  passenger,  carrier  cannot  plead 
or  prove  a  conviction  of  the  passenger,  in  a  criminal  prosecu- 
tion brought  against  him  on  the  charges  of  using  profane  and 
vulgar  language  in  the  presence  of  females,  while  upon  its  cars 
on  the  occasion  when  he  was  forcibly  expelled  from  the  train. 
Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.),  103. 
Plaintiff  had,  under  his  contract  with  ticket  agent,  right  to  have 
the  train  stop  at  certain  point;  and  his  ejection  at  the  preced- 
ing station  was  wrongful.     McDonald  v.  Central  R.  Co.  of  New 
Jersey  (N.  J.),  58. 
When  a  common  carrier  undertakes,  through  its  servants,  to  ex- 
ercise  its   right  to   eject   from   its   cars   passengers   who   have 
been  guilty  of  disorderly  conduct,  it  acts  at  its  peril  in  deter- 
mining their  identity,  and  the  good  faith  of  such  employees  is 
only  available  in  defeating  recovery  of  punitive  damages.     Sea- 
board Air  Line  Ry.  v.  O'Quin  (Ga.),  103. 
Error  to  refuse  to  charge  that  the  working  time  table  in  question 
was  not  for  the  information  of  the  public,  and  that  any  informa- 
tion   which    plaintiff  passenger    may    have    obtained    therefrom, 
either  directly  or  by  statements  made  from  it  by  carrier's  agent, 
were  not  binding  on  carrier,  and  could  not  be  considered  in  deter- 
mining its  liability.     Geer  v.  Michigan  Cent.  R.  Co.  (Mich.),  781. 

Evidence. 

Evidence  showing  that  other  accommodations  in  the  sleeper  were 
offered  plaintiff  was  admissible    to  show    that    alleged  conse- 
quences of  breach  of  contract  in  failing  to  have  drawing-room 
on  sleeper  could  have  been  avoided  by  plaintiff.     Ingraham  v. 
Pullman  Co.  (Mass.),  739. 
Evidence  did  not  show  that  at  time  passenger  was  struck  by  train 
he  was  being  escorted  across  tracks  to  his  train  by  agent  of  de- 
fendant.    Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  736. 
Evidence  in  action  for  death  of  infirm  passenger  thrown  from  seat 
by  jerking  of  car    warrented    finding    that    defendant's  servants 
operated  car  in  a  reckless,  willful,  or  wanton  disregard  of  exist- 
ing conditions,  within  Mass.  Rev.  Law.s,  c.  Ill,  §  267,  authorizing 
recovery  for  death  of  passenger  caused  by  gross  negligence  of 
carrier's  servants.     Spooner  v.  Old  Colony  St.  Ry.  Co.   (Mass.), 
727. 

Fact  that  one  taking  passage  on  street  car  was  large  and  fleshy  did 
not  render  it  negligence  to  fail  to  keep  car  stationary  until  he  had 
seated  himself.     Bennett  v.  Louisville  Ry.  Co.  (Ky.),  730. 

Fact  that  the  conductor  in  question  was  a  member  of  the  crew  of 
another  car  did  not  exempt  carrier  from  liability  for  injury  to  pas- 
senger, struck  by  object  thrown  by  such  conductor  at  motorman 
of  the  passenger's  car.     Hayne  v.  Union  St.  Ry.  Co.  (Mass.),  66. 

Facts  did  not  show  absence  of  negligence,  as  matter  of  law,  where 
It  appeared  that  passenger  was  injured  by  reason  of  train  being 
started  with  a  sudden  jerk  without  its  operatives  ascertaining  that 
persons  were  in  the  act  of  alighting.  O'Dea  v.  Michigan  Cent. 
R.  Co.  (Mich.),  53. 

Failure  to  provide  appliances  for  promptly  rescueing  passengers 
from  wrecks  as  negligence.  Jackson  v.  Natchez  &  W.  Ry.  Co. 
(La.),  385. 

In  action  for  death  of  passenger,  thrown  from  open  electric  car, 
It  appeared  that  street  railway  was  not  negligent  in  failing  to 
adopt  rule  requiring  the  rail  on  the  other  side  of  car  to  be  down 
when  cars  are  rounding  curves,  the  rails  being  only  intended  to 
prevent  passengers  from  leaving  car  on  inner  side,  where  there 
are  double  tracks.  Dolphin  v.  Worcester  Consol.  St.  Ry.  Co. 
(Mass.),  161. 

In  action  for  injuries  to  passenger,  an  instruction  as  to  the  duties  of 
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a  carrier  of  passengers  for  hire  is  not  unwarrented,  though  that 
the  relation  exists  is  denied  by  the  carrier,  where  the  facts  al- 
leged in  the  declaration,  if  proved,  would  establish  such  a  rela- 
tion.    Chicago  Union  Traction  Co.  t:  O'Brien  (III.),  95. 

Indignities  offered  passenger  by  conductors,  evidence  justified  ver- 
dict for  plaintiff.     Cincinnati,  etc.,  Ry.  Co.  r.  Harris  (Tenn.).  762. 

In  order  to  render  street  railway  company  liable  for  injuries  re- 
ceived by  person  traveling  upon  one  of  its  cars,  from  negligence 
or  wrongful  act  of  third  persons,  such  act  or  negligence  must  be 
the  proximate  cause  of  the  injuries.  Bevard  v.  Lincoln  Traction 
Co.  (Neb.),  79. 

Instruction  against  right  to  recover,  in  action  by  passenger  to  re- 
cover statutory  penalty  for  failure  to  transport  her  by  a  par- 
ticular train  for  which  carrier  had  sold  her  a  ticket,  as  modified, 
was  erroneous  as  authorizing  jury  to  determine  whether  the 
countermand  of  the  time  table  in  question  was  reasonable.  Geer 
V.  Michigan  Cent.  R.  Co.  (Mich.).  781. 

Jolts  or  lurches  of  street  car  are  fairly  incidental  to  that  mode  of 
travel.     Spooner  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  727. 

Necessary  open  spaces  in  passageway  between  elevated  railway  cars, 
carrier  was  not  negligent  in  permitting  their  existence,  nor  in 
failing  to  inform  passengers,  in  words,  of  their  existence.  Fal- 
kins  v.  Boston  Elevated  Ry.  Co.  (Mass.),  395. 

Not  negligence  to  fail  to  keep  street  car  stationary  until  passenger 
has  seated  himself,  unless  it  is  reasonably  apparent  to  those  in 
charge  of  car  that  passenger  needs  unusual  care.  Bennett  i*. 
Louisville  Ry.  Co.  (Ky.),  730, 

Passenger  injured  by  sudden  starting  of  car  while  she  was  at- 
tempting to  alight  was  not  guilty  of  contributory  negligence, 
as  matter  of  law.    O'Dea  v.  Michigan  Cent.  R.  Co.  (Mich.).  53. 

Perscms  traveling  on  freight  train  on  stock  shipper's  pass,  risks  and 
inconveniences  assumed  by  him.  Chicago  B.  &  Q.  R.  Co.  f. 
Troyee  (Neb.),  350. 

Presumption  of  Negligence. 

Burden  of  proof  on  question  of  negligence  does  not  shift  to  de- 
fendant upon  proof  that  injury  to  street  railway  passenger  re- 
sulted  from   derailment   of   the   car.     Omaha    St.    Ry.   Co.   z\ 
Boesen  (Neb.),  100, 

Collision  caused  by  attempt  to  couple  two  cars  while  in  dan- 
gerous proximity  to  train.  Kansas  City  M.  &  B.  R.  Co.  z: 
Nichols  (Miss.),  330. 

Derailment  of  car  causing  injury  to  street  railway  passenger. 
Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.),  100. 

Injury  to  street  car  passenger  resulting  from  blowing  out  of  the 
C()ntroller.     Firebaugh  v.  Seattle  Electric  Co.  (Wash.),  107. 

Jolting  causing  car  door  to  shut  upon  fingers  of  passenger  stand- 
ing in  open  doorway.  Graf  v.  West  Jersey  &  S.  R.  Co.  (N.  J.), 
79G. 

Passenger  injured  by  reason  of  mere  closing  of  door  caused  by 
unusual  jolt.  Weinschenck  v.  New  York  N.  H.  &  H.  R.  R. 
(Mass.),  722. 

Raised  by  testimony  of  passenger  on  freight  train,  riding  in  car 
with  his  stock,  that  he  was  thrown  from  it  while  in  motion  by 
two  persons  unknown  to  him;  and  whether  it  was  overcome 
by  the  testimony  of  the  conductor  and  brakeman  on  the  train 
that  they  had  nothing  to  do  with  his  being  thrown  off,  and  did 
not  know  of  it  until  long  after  its  occurrence,  was  question  for 
jury.     Louisville  &  N.  R.  Co,  v.  Board   (Ky.).  51. 

Rebuttal  of  presumption  of  negligence,  arising  from  fact  that  in- 
jury to  street  car  passenger  resulted  from  blowing  out  of  con- 
troller, was  question  for  jury.  Firebaugh  v.  Seattle  Electric 
Co.  (Wash.),  107. 

Street  car  passenger  injured  by  being  thrown  from  car  by  sudden 
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acceleration  of  speed,  after  its  speed  had  been  slackened  in  re- 
sponse to  her  notice  that  she  desired  to  alight.     Paul  v.  Salt 
Lake  City  R.  Co.  (Utah),  46. 
Street  car  passenger,  who,  on  being  placed  in  danger  in  conse- 
quence of  blowing  out  of  controller,  jumped  from  car  to  save 
himself  aiid  was  injured,  was  not  deprived  of  right  to  insist  that 
proof  of  the  accident  presumptively  showed  actionable   negli- 
gence,    Firebaugh  v.  Seattle  Electric  Co.    (Wash.),  107. 
Where  it  is  met  by  evidence  which  makes  it  equally  probable  that 
the  derailment  was  not  due  to  negligence  on  part  of  defendant, 
in  absence  of  other  evidence  tending  to  establish  the  affirniative 
of  the  issue,  defendant  is  entitled  to  a  verdict.     Omaha  St.  Ry. 
Co.  V.  Boesen  (Neb.),  100. 
Stranger's  wrongful  act  is  not  sufficient  to  make  street  railway  lia- 
ble for  injury  to  its  passenger,  unless  it  might  reasonably  have 
been  foreseen  ^nd  guarded  against.     Bevard  v.  Lincoln  Traction 
Co.  (Neb.),  79. 
Where  flagman  of  passenger  train  said:  "This  door,"  statement  was 
merely  declaration  to  passenger  as  to  door  by  which  he  should 
leave  car,  and  not  an  invitation  to  alight.     Alabama  &  V.  Ry.  Co. 
V.  Jones  (Miss.),  367. 
Where  operatives  61  street  car  after  having  diminished  its  speed  in 
response  to  passenger's  notice  of  her  desire  to  alight,  suddenly  in- 
creased speed  while  she  was  making  an  eflFort  to  alight,  by  which 
she  was  thrown  and  injured,  carrier  was  liable  for  injuries  so  sus- 
tained.    Paul  V,  Salt  Lake  City  R.  Co.  (Utah),  45. 
Where  person  traveling  on  shipper's  pass  to  look  after  cattle  was 
struck  by  engine  on  other  track  while  walking  to  make  a  change 
of  cars,  negligence  of  carrier  wqs  question  for  jury,  and  the  evi- 
dence was  sufficient  to  warrant  finding  that  carrier  was  guilty  of 
actionable  negligence  which  was  proximate  cause  of  the  injury. 
Chicago  B.  &  Q.  R.  Co.  v.  Troyee  (Neb.),  350. 
While  "gross  negligence,"  as  used  in   Mass.   Rev.   Laws,   c.   Ill,  § 
267,  requires  something  more  than  mere  want  of  common  pru- 
dence, the  difference  is  one  of  degree,  and  the  term  is  satisfied  by 
proof  of  a  reckless  or  willful  disregard  of  consequences  on  the 
part  of  carrier's  servants.     Spooner  v.  Old   Colony  St.   Ry.   Co. 
(Mass.),  727. 

Who  Are  Passengers. 

Person  boarding  street  car,  by  mistake,  which  was  only  going 
to  the  stables,  was  not  a  passenger,  and  was  entitled  to  only 
ordinary  care  in  the  starting  of  the  car.  Robertson  v.  Boston 
&  N.  St.  Ry.  Co.  (Mass.),  123. 

Person  traveling  on  freight  train  on  stock  shipper's  pass.  Chicago 
B.  &  Q.  R.  Co.  V,  Troyee  (Neb.),  350. 

Person  waiting  for  train  at  station.  Pendleton's  Adm'r  v.  Rich- 
mond F.  &  P.  R.  Co.   (Va.),  73. 

Relation  of  carrier  and  passenger  did  not  exist  between  plain- 
tiflF  and  the  initial  carrier  after  the  train  left  its  road.  Mc- 
Donald V.  Central  R.  Co.  of  New  Jersey  (N.  J.),  58. 

Relation  of  passenger  and  carrier  is  created  by  contract,  and  does 
not  necessarily  arise  from  mere  fact  that  person  runs  toward 
a  moving  street  car  to  get  on  board.  Chicago  Union  Traction 
Co.  z;.  O'Brien  (111.),  95. 

Termination  of  relation  between  street  car  passenger  and  car- 
rier.    Conroy  v.  Boston  Elevated  Ry.  Co.   (Mass.),  384. 

CAUSE  OF  ACTION. 

See  ACTIONS. 

CHARTERS. 

See  RIGHT  OF  WAY. 
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CHILDREN. 

See  FENCES;  TRESPASSERS. 
Care  due  child  trespassing  on  railroad  premises.     Ellington  v.  Great 
Northern  Ry.  Co.  (Minn.),  174. 

Contributory  Negligence. 

Care  required  of  infant  for  its  own  safety.     Goldstein  v.  People's 

Ry.  Co.  (Del.  Super.  Ct.),  529. 
If  conduct  of  child  of  tender  years  was  proximate  cause  of  its 
death,  no  recovery  can  be  had  therefor.     Goldstein  v.  People's 
Ry.  Co.  (Del.  Super.  Ct.),  529. 

Infant  trespasser  caused  by  order  or  threat  of  motorman  to  jump  or 
fall  from  dangerous  position  on  front  platform  of  moving  car, 
company  liable.  Goldstein  v.  People*s  Ry.  Co.  (Del.  Super.  Ct), 
529. 

Injury  to  child  ordered  to  jump  from  moving  car  by  motorman, 
negligence  was  question  for  jury.  Goldstein  v.  People's  Ry.  Co. 
(Del.  Super.  Ct),  529. 

Street  railway  not  bound  to  so  guard  its  cars  as  to  prevent  tres- 
passing children  from  getting  on  or  off  while  car  is  in  motion. 
Goldstein  v.  People's  Ry.  Co.  (Del.  Super.  Ct),  529. 

Unobserved  and  trespassing  child  of  tender  years  killed  in  conse- 
quence of  its  falling  or  jumping  from  platform  of  street  car,  com- 
pany not  liable  in  absence  of  negligence  in  causing  the  exit  of 
the  child.     Goldstein  v.  People's  Ry.  Co.  (Del.  Super.  Ct),  529. 

Where  infant  trespasser  on  street  car  was  seen  in  perilous  position 
by  operatives,  who  could  have  prevented  injury  to  him,  caused 
by  his  jumping  or  falling  off,  but  they  made  no  effort  to  do  so, 
there  was  such  lack  of  care  as  to  constitute  gross  negligence. 
Goldstein  v.  People's  Ry.  Co.  (Del.  Super.  Ct.),  529. 

CLAIMS  AGAINST  CARRIERS. 

See  CONSTITUTIONAL  LAW. 

COMMON  CARRIERS. 

See  CARRIERS. 

COMPARATIVE   NEGLIGENCE. 

See  CROSSINGS. 

CONCURRING  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

CONDEMNATION  PROCEEDINGS. 

See  EMINENT  DOMAIN. 

CONNECTING  CARRIERS. 

See  CARRIERS  OF  PASSENGERS. 

Authority  of  loc^l  freight  agent  to  contract  for  shipment  of  freight 
beyond  his  principal's  line.  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Jackson  & 
Edwards  (Tex.),  125. 

Certain  evidence,  tending  to  show  that  two  roads  were  under  same 
management,  although  using  distinct  name  and  having  separate 
charter,  was  sufficient  to  authorize  finding  that  the  railroads 
were  not  separate  organizations,  but  that  one  was  simply  a  di- 
vision of  the  other.  Southern  Ry.  Co.  in  Ken-tucky  v.  Thomas 
(Ky.),  759. 

Limiting  Liability. 

Carrier  may  stipulate  for  immunity'  from  responsibility  for  dam- 
age to  goods  occurring  on  connecting  road  after  its  discharge 
of  its  full  duty  by  delivering  them  to  another  road.  Kibby  v. 
Michigan  Cent.  R.  Co.  (Mich.),  757. 

Initial  carrier  was  not  absolved  from  liability  by  shipping  order 
limiting  its  liability  to  its  own  line,  as  by  its  contract  it  was 
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bound  to  furnish  a  suitable  car  for  entire  trip  and  deliver  car 
and    cargo    to    connecting    line    in    good    condition.     Kibby    v. 
Michigan  Cent.   R.  Co.   (Mich.),  757. 
Termination  of  initial  carrier's  liability.     Gulf  C.  &  S.  F.  Ry.  Co.  v. 

Jackson  &  Edwards  (Tex.),  125. 
Where  passenger,  who  had  purchased  from  initial  carrier  trans- 
portation on  its  and  connecting  lines,  and  received  an  order  on 
agent  of  connecting  carrier  for  ticket  on  that  line,  but  was  unable 
to  obtain  ticket  on  connecting  line  because  of  negligence  of  agent, 
the  connecting  carrier  was  liable  for  indignities  to  the  passenger 
offered  by  its  conductors.  Cincinnati,  etc.,  Ry.  Co.  v.  Harris 
(Tenn.),  762. 

CONSTITUTIONAL  LAW. 

See  STATUTES;  TAXATION. 

Constitutionality  of  South  Carolina  penal  statute  providing  that 
every  claim  for  loss  or  damages  to  property  in  possession  of  a 
common  carrier  shall  be  adjusted  and  paid  within  a  specified 
time.     Seegers  Bros.  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  83. 

Constitutionality  of  South  Carolina  penal  statute  requiring  common 
carriers  to  pay  claims  against  them  within  specified  time.  Frasier 
V.  Charleston  &  W.  C.  Ry.  Co.   (S.  Car.),  768. 

ExDense  of  removing  soil  attendant  to  improving  channel  of  creek 
across  railroad  right  of  way,  under  authority  of  Illinois  farm 
drainage  act  of  July  1,  1885,  cannot  be  imposed  upon  railroad. 
Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  657. 

Since  Tex.  Rev.  St.  1875,  art.  4367,  requires  railroads  to  maintain  its 
general  offices,  etc.,  ^t  city  where  it  has  contracted  to  maintain 
them,  enforcement  by  courts  of  such  a  contract  is  not  against 
public  policy.  City  of  Tyler  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.), 
625. 

Validity  of  imposition,  under  Illinois  farm  drainage  act  of  July  1, 
1885,  upon  railroad  of  entire  cost  of  removing  and  'rebuilding 
bridge  and  culvert.     Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  657. 

CONTRACTS. 

See  RIGHT  OF  WAY;  SLEEPING  CAR  COMPANIES: 
TICKETS  AND  FARES. 

CONTRACTORS. 

See  FELLOW  SERVANTS;  INDEPENDENT  CONTRACT- 
ORS; LICENSEES;  MASTER  AND  SERVANT. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS;  CHILDREN;  CROSSINGS;  FIRES  SET 
BY  LOCOMOTIVES;  LICENSEES;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Defense  of  contributory  negligence  is  not  inconsistent  with  denial 
of  negligence  on  part  of  defendant.  Jackson  v.  Natchez  &  W. 
Ry.  Co.  (La.),  385. 

Where  defendant  was  given  full  benefit  of  defense  of  contributory 
negligence  both  in  the  evidence  and  in  the  instructions  given,  it 
was  not  prejudiced  by  the  sustaining  of  a  demurrer  to  a  plea  in- 
voking such  defense.  Lookout  Mountain  Iron  Co.  v.  Lea 
(Ala.),  10. 

CORPORATIONS. 

See  CONNECTING  CARRIERS;  NEGLIGENCE;  RAIL- 
ROADS.. 
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Sec  DEATH  BY  WRONGFUL  ACT;  NEGLIGEN'CE; 
STOCK.  INJURIES  TO;  STREET  RAILWAYS. 
Collision  between  street  car  and  another  vehicle,  negligence  and  con- 
tributory negligence  were  questions  for  jury,  and  verdict  for 
plaintiff  was  justified  by  evidence.  Smith  v.  Minneapolis  St.  Ry. 
Co.    (Minn.),  536. 

Contributory  Negligence. 

Attempting  to  drive  across  tracks  with  knowledge  of  train's  ap- 
proach. Storrs  V.  Grand  Trunk  Western  Ry  Co.  (Mich.), 
194. 

Care  required  of  traveler  who,  after  having  exercised  proper 
care,  is  suddenly  confronted  with  imminent  peril  from  train. 
Bilton  V.  Southern  Pac.  Co.  (Cal.),  797. 

Driver  of  wagon's  efforts  to  escape  imminent  danger  from 
train,  question  for  jury  whether  they  were  reasonable.  Bilton 
V.  Southern  Pac.  Co.  (Cal.).  797. 

Driver  of  wagon  struck  by  train  at  street  crossing  where  his  view 
was  obstructed  was  not  shown  to  have  been  guilty  of  con- 
tributory negligence  as  matter  of  law.  Bilton  v.  Southern  Pac 
Co.  (Cal.),  797. 

Evidence  showed  that  bicyclist  struck  by  crossing  gate  was  not 
in  the  exercise  of  due  care.  Briggs  v.  Boston  &  M.  R.  R. 
(Mass.),  508. 

Fact  that  crossing  gate  was  going  up  when  bicyclist  started  to 
cross  did  not  justify  him  in  ignoring  all  the  other  sights  and 
sounds  indicating  that  he  could  not  safely  advance.  Briggs  v. 
Boston  &  M.   R.  R.   (Mass.),  508. 

Vehicle  struck  by  street  car,  happening  of  accident  did  not  show 
contributory  negligence  on  part  of  driver  as  matter  of  law. 
Smith  v.  Minneapolis  St.  Ry.  Co.  (Minn.),  536. 

Where  decedent,  who  had  hired  buggy  and  driver,  was  not  driv- 
ing himself  at  the  time  of  the  accident  at  a  crossing,  his  widow 
cannot  recover  for  injuries  received,  where  contributory  neg- 
ligence was  conclusively  established.  Dryden  v.  Pennsylvania 
R.  Co.  (Pa.),  168. 

Evidence. 

In  action  for  death  of  one  killed  at  railroad  crossing,  it  was  com- 
petent for  one  who  hs^d  made  actual  observations  as  to  the 
physical  conditi(!)ns  of  the  crossing  to  state  whether  certain 
obstructions,  conceded  to  exist,  obstructed  the  view  or  were  in 
line  of  vision  of  track.     Rietvcld  v.  Wabash  R.  Co.  (Iowa),  181. 

Gates. 

Death  of  person  resulting  from  his  frightened  team  breaking 
through  crossing  gate  and  dropping  him  in  front  of  train,  mere 
failure  to  have  flagman  or  gateman  on  ground  instead  of  on 
gate  operating  tower,  was  not  negligence.  Brooks  v.  Boston 
&  M.  R.  R.  (Mass.),  526. 

Need  not  be  strong  enough  to  successfully  sustain  shock  of  run- 
away team  hitched  to  vehicle.     Brooks  v.  Boston  &  M.   R.   R. 
(Mass.),  526. 
Mutual  duty  of  trainmen  and  highway  traveler  to  keep  lookout  for 

danger,     and     the     degree     of     diligence     required.       Cooper     v. 

North  Carolina  R.  Co.  (N.  Car.),  857. 
Negligence    and    contributory   negligence   were   questions   for  jury. 

Cohen  V,  Philadelphia  &  R.  R.  Co.  (Pa.),  558. 
Signals. 

Duty  to  give  adequate  warnings  of  approach  of  train.  Cooper  v. 
North  Carolina  R.  Co.   (N.  Car.),  857. 

Failure  to  give  signals  no  excuse  for  failure  of  highway  traveler 
to  use  his  senses.  Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.), 
208. 
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CRO  SSINGS— Con  tinued. 
Speed. 

Care  required  of  trainmen  when  train  is  approaching  street  cross- 
ing where  view  of  other  users  of  streets  is  obstructed.  Bilton 
V.  Southern  Pac.  Co.  (Cal.),  797. 

Extra-hazardous  crossing,  allegation  of  complaint  was  insuf- 
ficient to  so  characterize  the  crossing  as  to  require  speed  oi 
trains  to  be  restricted.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Barnes 
(Ind.),  145. 

Negligence  in  running  train  towards  street  crossing  is  question 
for  jury.     Bilton  v.  Southern  Pac.  Co.  (Cal.),  797. 

Negligence  in  running  tr^in  towards  street  crossing  was  shown 
by  the  evidence.     Bilton  v.  Southern  Pac.  Co.   (Cal.),  797. 

No  rate  speed  of  trains  over  country  crossings  is  negligent  per 
se,  with  respect  to  persons  on  track.  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Barnes  (Ind.),  145. 

Stop,  Look,  and  Listen. 

Care  required  where  view  is  obstructed.  Bilton  v.  Southern  Pac. 
Co.  (Cal.),  797. 

Driver  of  team  not  required  to  stop  and  listen  for  any  particular 
length  of  time.     Bilton  v.   Southern   P^c.   Co.   (Cal.),  797. 

Failure  to  after  going  on  tracks  may  or  may  not  be  negligence. 
Cohen  v.  Philadelphia  &  R.  R.  Co.  (Pa.),  558. 

If  a  driver  of  team  looks  and  listens  attentively,  and  cannot  see 
or  hear  train,  he  is  not  guilty  of  negligence,  as  matter  of  law, 
in  attempting  to  cross  track,  and  thereby  leaving  his  place  of 
safety  and  entering  upon  a  place  of  danger.  Bilton  v.  Southern 
Pac.  Zo.  (Cal.),  797. 

Instruction  was  erroneous  as  relieving  traveler  of  all  obliga- 
tion to  look  and  listen  where  there  was  failure  on  part  of  rail- 
road to  give  usual  and  ordinary  signals.  Copper  v.  North 
Carolina  R.  Co.  (N.  Car.).  857. 

One  driving  on  tracks,  at  point  where  his  view  was  obstructed, 
was  guilty  of  contributory  negligence  as  matter  of  law.  State 
V.  Western  Maryland  R.  Co.  (Md.),  830. 

Presumption  raised  by  circumstances  that  deceased  either  did 
not  look  and  listen,  or  that  if  he  did  look  or  listen,  or  both,  he 
afterwards  heedlessly  disregarded  the  knowledge  thus  obtained, 
and  negligently  went  into  obvious  danger.  Carlson  v.  Chicago 
&  N.  W.   Ry.  Co.   (\rinn.),  208. 

Presumption  that  one  about  to  cross  track  stopped  to  look  and 
listen  for  car  overcome  only  by  evidence  that  he  failed  to  do 
so.     Hanna  v.  Philadelphia  &  R.  Ry.  Co.   (Pa.),  819. 

Proximate  cause  where  failure  to  look  and  listen  and  failure  to 
give  signals,  error  in  instruction  not  cured  by  fact  that  court 
qualified  the  words  exempting  plaintiflF  from  obligation  to 
"look  and  listen"  by  the  words  "if  he  exercised  that  prudence 
and  care  which  a  prudent  man  would  use  under  the  circum- 
stances," nor  by  the  fact  that  the  instruction  required  the  jury 
to  find  that  decea.sed's  failure  to  look  was  not  the  proximate 
cause  of  the  injury.  Cooper  v.  North  Carolina  R.  Co.  (N 
Car),  857. 

Speed  of  train,  distance  at  which  it  might  have  been  seen  from 
the  crossing,  or  that  the  crossing  was  particularly  dangerous, 
are  immaterial,  where  person  did  not  look  and  listen  at  any 
reasonable  place  before  driving  on  the  track.  Dryden  v 
Pennsylvania  R.  Co.   (Pa.),  168. 

Street    railway    crossings.      Smith    v.    Minneapolis    St.    Ry.    Co 
(Minn.),  536. 

Where  ordinary  and  reasonable  care  is  required  of  highway 
traveler,  which  varies  with  the  circumstances,  question  of  his 
contributory  negligence,  is  for  jury.  Cohen  v.  Philadelphia  & 
R.  R.  Co.  (Pa.),  558. 
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That  train  which  collided  with  highway  traveler  was  an  extra  one 
did  not  relieve  either  party  to  collision  from  duty  to  exercise 
care.     Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  208. 

DAMAGES. 

See  BAGGAGE;  CARRIERS;  CARRIERS  OF  GOODS;  CAR- 
RIERS OF  LIVE  STOCK;  CARRIERS  OF  PASSENGERS; 
DEATH  BY  WRONGFUL  ACT;  EMINENT  DOMAIN; 
FIRES  SET  BY  LOCOMOTIVES;  NUISANCES;  PER- 
SONAL INJURIES;  STOCK,  INJURIES  TO. 

Exemplary  damages,  whether  warranted  by  evidence  a  question 
for  the  court.  Southern  Ry.  Co.  in  Kentucky  v.  Goddard  (Ky.), 
116. 

Interest  on  value  of  destroyed  property  not  recoverable  eo  nomine, 
but  amount  of  damages  may  be  increased  by  jury  by  adding  to 
value  of  destroyed  property  sum  equal  to  interest  on  such  value, 
the  entire  sum  being  returned  as  damages,  and  not  exceeding 
amount  sued  for.    Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  741. 

It  was  the  law  of  the  case  that  punitive  damages  were  not  recover- 
able therein;  instructions  excluding  such  element  from  consid- 
eration having  been  given  without  objection.  Atchison  T.  & 
S.  F.  Ry.  Co.  v.  Ringle  (Kan.),  192. 

Punitive  damages  are  not  recoverable  in  a  negligence  case  unless 
the  negligence  is  so  gross  as  to  amount  to  wantonness.  Atchison 
T.  &  S.  F.  Ry.  Co.  z\  Ringle  (Kan.),  192. 

DEATH  BY  WRONGFUL  ACT. 

See  CARRIERS  OF  PASSENGERS. 

Administrator  may  sue  for  death  of  his  intestate,  though  he  was  an 
alien  leaving  no  heirs  or  next  of  kin  residents  or  citizens  of  the 
United  States.     Rietveld  v.  Wabash  R.  Co.  (Iowa),  181. 

Burden  on  plaintiff  of  showing:  that  defendant's  negligence  proxi- 
mately caused  death  of  plamtiff's  intestate.  Byrd  v.  Southern 
Express  Co.  (N.  Car.),  150. 

Character  of  proof  required  that  defendant's  negligence  proxi- 
mately caused  the  injury  complained  of.  Byrd  v.  Southern  Ex- 
press Co.  (N.  Car.),  150. 

Common  law  gave  no  right  of  action  for.  Harshman  v.  Northern 
Pac.  Ry.  Co.  (N.  Dak.),  515. 

Contributory  Negligence. 

Burden  not  on   defendant  to  show  that  plaintiff's  intestate  was 

guilty    of    contributory    negligence    when    attempting    to    cross 

tracks  at  railroad  crossing.     Rietveld  v.  Warbash  R.  Co.  (Iowa), 

181. 

Court   could   not,   and  jury   should   not,   select   as   between   certain 

conjectures  as  to  cause  of  death,  unless  there  is  something  more 

which    might    lead   a    reasoning   mind   to   one    conclusion    rather 

than  to  the  other.     McTaggart  v.  Maine  Cent.  R.  Co.  (Me.),  240. 

Damages. 

Father,  who  sues  as  his  son's  administrator  for  death  of  his  son, 
is  not  entitled,  under  N.  Car.  Code,  §  1498,  to  recover  for 
mental  suffering,  nor  for  loss  of  services  of  his  son.  Byrd  v. 
Southern   Express   Co.   (N.  Car.),   150. 

Sorrow,  mental   distress,  and  bereavement   of  father.     Kelley  v. 
Ohio  River  R.  Co.  (W.  Va.),  807. 
Death  of  diseased  person  who  had  been  injured  by  street  car,  right 

to  recover  as  affected  by  fact  that  his  injuries  merely   hastened 

his  death.     Strode  v.   St.   Louis  Transit  Co.   (Mo.),  569. 

Evidence. 

Inventory  of  decedent's  personal  property,  and  plaintifTs  annual 
account  as   his   administratrix,   were   incompetent   for   the  pur- 
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pose  of  showing  deceased's   capacity  to   earn   and  accumulate 
money.    Cooper  v.  North  Carolina  R.  Co.  (N.  Car.),  857. 
Life  tables.     Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  823. 
Not  error  to  permit  witness  to  testify  that,  in  his  opinion,  de- 
ceased was  one  of  the  men  he  saw  walking  on  track  shortly 
before  deceased  was  killed,  from  the  resemblance  of  dead  man, 
in  form  and  clothes,  to  second  man  he  saw  going  along  track. 
Gulf  C,  &  S.  F.  Ry.  Co.  v.  Matthews  (Tex.),  493. 
Father  cannot  recover  for  himself  for  de^th  of  minor  son,  under 
N.  Dak.   Rev.  Codes  1899,  §  5976.     Harshman  v.  Northern  Pac. 
Ry.  Co.,  515. 
Husband  or  father,  who  suffers  injuries  through  negligence  of  an- 
other, cannot,  by  executing  release,  deprive  his  widow  or  children, 
in  case  he  dies  from  the  injuries,  of  right  of  recovery  given  them 
by  Mo.  Rev.  St.  1899,  §§  2864,  2865.     Strode  v.  St.  Louis  Transit 
Co.   (Mo.),  569. 
In  action  for  death  of  plaintiff's  husband  at  grade  crossing,  it  was 
error  to  enter  compulsory  nonsuit.     Hanna  v.  Philadelphia  &  R. 
Ry.  Co.  (Pa.),  819. 
Insufficiency  of  evidence  that  express  company's  delay  in  deliver- 
ing medicine  was  proximate  cause  of  the  death.    Byrd  v.  Southern 
Express  Co.  (M.  Car.),  150. 
Presumption    of   due   care    by   person    killed    by   train    at    railroad 
crossing,  certain  instructions  as  to  weight  to  be  given  to  it,  and 
its  rebuttal,  should  have  been  given  at  defendant's  request.    Riet- 
veld  V.  Wabash  R.  Co.  (Iowa),  181. 
Presumption  of  due  care  on  part  of  person  killed  at  crossing  was 
rebutted  by  plaintiff's  evidence  and  the  circumstances.     Carlson 
V.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  208. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEFECTS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

DEGREE  OF  CARE. 

See  CARRIERS;  MASTER  AND  SERVANT. 

DEGREES  OF  NEGLIGENCE. 

See  NEGLIGENCE. 

DEMURRAGE. 

See  CARRIERS  OF  GOODS. 

DEPOTS. 

See  STATIONS  AND  DEPOTS. 

DETECTIVES. 

See  ASSAULTS. 

DIFFERENT  DEPARTMENT  LIMITATION. 

See   FELLOW  SERVANTS. 

DISCOVERED  PERIL. 

See  ACCIDENTS  ON    TRACK;    CHILDREN;    FRIGHTEN- 
ING TEAMS;  MASTER  AND  SERVANT. 

DISCRIMINATION. 

See  STATUTES. 

DIVERSE  CITIZENSHIP. 

See  FEDERAL  JURISDICTION. 
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DOGS. 

See  ANMMALS. 

ELECTRICITY. 

See  JUDICIAL  NOTICE;  NEGLIGENCE. 

ELECTRIC  WIRES. 

See  EVIDENCE;  STREET  RAILWAYS. 

EMINENT  DOMAIN. 

See  RAILROADS;  RIGHT  OF  WAY;  TRIAL. 

Damages. 

As  a  general  rule,  compensation  for  the  land  proposed  to  be 
taken  is  to  be  estimated  by  reference  to  the  uses  for  which 
it  is  suitable,  having  regard  to  existing  business  or  wants  of 
the  community  or  such  as  may  be  reasonably  expected  in  the 
immediate  future.  Norfolk  &  W.  Ry.  Co.  v.  Davis  (W.  Va.), 
593.  .     . 

As  to  value  of  property  taken,  the  proper  inquiry  is  what  is  its 
value  for  the  most  advantageous  uses  to  which  it  may  be  ap- 
plied.    Norfolk  &  W.  Ry.  Co.  v.  Davis  (W.  Va.).  593. 

Defendant,  in  proceedings  to  assess  damages  to  property  by- 
operation  of  elevated  railway,  was  not  prejudiced  by  refusal 
to  charge  that  the  fact  that  horses  of  customers  of  tenants 
might  be  or  were  frightened  by  elevated  trains  did  not  con- 
stitute an  element  of  damages  which  could  be  considered  by 
jury  as  diminishing  value  of  the  property.  Swain  v,  Boston 
Elevated  Ry.  Co.  (Mass.),  463. 

Depreciation  of  property  because  of  danger  of  fire  from  passing 
locomotives  may  be  considered,  but  possibility  of  destruction 
of  buildings  is  not  an  element  of  damage.  St.  Louis  Belt  & 
Ter.  Ry.  Co.  v.  Mendonsa  (Mo.),  618. 

Elements  to  be  considered  in  arriving  at  just  compensation  for 
the  land  proposed  to  be  taken.  Norfolk  &  W.  Ry.  Co.  v.  Davis 
(W.  Va.).  593. 

Fright  of  horses  caused  by  operation  of  elevated  rs^ilway,  whether 
an  element  of  damage  to  property  owner,  where  the  incon- 
venience was  of  a  general  character.  Swain  i'.  Boston  Elevated 
Ry.  Co.   (Mass.),  463. 

Noise,  smoke,  and  danger  from  fire  from  locomotives,  instruction 
precluding  any  consideration  of  depreciation  from  such  causes 
was  erroneous.  St.  Louis  Belt  &  Ter.  Ry.  Co.  v.  Mendonsa 
(Mo.),  618. 

Presumption  that  objecting  party  was  prejudiced  by  the  permit- 
ting of  false,  speculative,  and  conjectural  basis  of  value  of  prop- 
erty proposed  to  be  taken  to  go  in  evidence.  Norfolk  W.  Ry. 
Co.  V.  Davis  (W.  Va.),  593. 

Railroad  not  entitled  to  compensation  for  improvements  made  by 
it  on  property  upon  which  it  has  entered  pending  its  proceed- 
ing to  condemn  same,  upon  reversal  of  final  judgment  in  its 
favor,  subsequently  obtained  in  the  action,  and  an  adjudication 
against  its  right  to  condemn  the  land.  Chesapeake  &  O.  Ry. 
Co.  r.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Witness  may  base   his  opinion  as  to  damage  to  land  on   possi- 
bility of  danger  from  fire  from  sparks  from  locomotives.     Illi- 
nois I.   &  M.   Ry.   Co.  V.   Ring  (111.),  675. 
Effect  of  existence  of  receivership  on  right  of  corporation  to  con- 
demn land.     Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell  (Mich.),  482. 

Evidence. 

Claim  of  priority  of  location  of  railroad  by  one  company  against 
another  in  condemnation  proceedings,  is  the  assertion  of  a 
right  against  a  stranger  to   such  corporation,  and   the   records 
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of  respective  litigating  corporations  are  not  evidence  in  their 
favor,  except  to  the  extent  and  for  the  purpose  above  stated. 
Chesapeake  &  O.  Ry.  Co.  v,  Deepwater  Ry.  Co.  (W.  Va.),  412. 
Whether  questions  of  can  be  considered  on  appeal.     Detroit  & 
T.  S.  L.  R.  Co.  V.  Campbell  (Mich.),  482. 

If  under  Mich.  Comp.  Laws,  §  6232,  a  map  of  proposed  route  is 
essential  in  condemnation  proceedings,  one  showing  route  of 
proposed  road,  but  not  the  land  to  be  devoted  to  right  of  way, 
is  sufficient.  Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell  (Mich.), 
482. 

Mich.  Comp.  Laws,  §  6232,  contemplates  that  one  jury  shall  de- 
termine in  one  proceeding  questions  relating  to  condemnation 
by  railroad  company  of  lands  of  different  persons  in  a  locality. 
Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell  (Mich.),  482. 

Owner  of  the  property  sought  to  be  taken  has  right  to  have  issues 
he  has  raised  tried  before  jury  legally  qualified.  Louisville  &  A. 
Ry.  Co.  t>.  Moscley  (La.),  602. 

Power  of  railroad  to  condemn  land  purchased  by  another  railroad, 
as  affected  by  earlier  location  of  former's  road.  Chesapeake  & 
O.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Quaere:  When  one  internal  improvement  company  has  been  er- 
roneously adjudged  to  have  right  to  condemn  and  take  land  be- 
longing to  another  such  company,  may  plaintiff  be  stayed  from 
taking  possession  thereof  by  order  of  super.sedeas  or  other 
process?  Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Ry.  Co.  (W. 
V a. /,  4i<6. 

Right  of  de  facto  corporation  to  maintain  condemnation  proceed- 
mgs.    Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell  (Mich.),  482. 

Right  of  mdividual  to  institute  condemnation  proceedings  in  name 
of   railroad.     Detroit   &   T.    S.    L,    R.    Co.   v.    Campbell    (Mich.), 

4o<&. 

Verdict   will   not   be   disturbed   on   appeal,   where   evidence   is   con- 
flictmg,  and  jury  viewed  premises,   and  there   is  no   showing  of 
prejudice   or   that   the   amount   is   grossly    excessive.      Illinois    [ 
&  M.   I^y.  Co.  V.  Ring  (111.),  675. 

Where  railroad  had  entered  into  possession  of  the  land,  pending 
Its  proceedings  to  condemn  it,  upon  reversing  judgment  in  its 
favor  and  ascertaining  that  its  action  cannot  be  maintained  ap- 
pellate court  will  order  restitution  to  landowner  of  possession  of 
the  premises,  and  remand  case,  with  leave  to  plaintiff  in  error  to 
sue  out  writ  of  possession,  and  direct  dismissal  of  the  action  with 
•  costs,  after  the  effectuation  of  such  restitution.  Chesapeake  & 
O.  Ry.  Co.  V,  Deepwater  Ry.  Co.  (W.  Va.),  412. 

EMPLOYEES. 

See  MASTER  AND  SERVANT;  SLEEPING  CAR  COMPANIES. 

EMPLOYER'S  LIABILITY  ACTS. 

Danger  to  which  plaintiff  was  subjected  was  not  one  of  the 
hazards   peculiar   to   the   operation   of   a   railroad,   and    therefore 

r?^.^"M.^l!^^"  p'^^l?"  ?!??  ^'""-  ^^"-  St.  1894.  Jemming  v. 
Great  Northern  Ry.  Co.  (Mmn.),  697. 

.Trvl^i"?*  """^^^  t''\^''t'  ^^^^-  §  ^^^^'  «»b^^^-  5'  f«»-  "^iiiries  to 
fnl  f^  S^"'^^.u^^  ^i'  ^^*"»  ^^'"^^  ^y  niaster\s  locomotive,  fail- 
nf^Joc  •  ^T  '^^^  the  person  whose  negligence  was  complained 
of  was  m  charge  of  ^e  engine,  did  not  state  a  cause  of  action 

(At)/688    '"'''''"•     ^^""^^^^^  C^^^'   I^^n   &  R-   Co.  V   Bridges 

^^^J?l^''f  ""^^''  I"diana  employers'  liability  act,  making  railroad 
liable  for  injury  to  employee  caused  by  negligence  of  the  person 

f"  f^^'^l"^^  ^."  \"^^"^'  ^^^^  ^^^^»Jy  bad  for  failing  to  allege  the 
facts  making  it  the   duty  of  the  alleged   negligen?  engineer   not 
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to  move  the  cars  unless  signaled.     Pittsburgh  C.  C.  &  St.  L.  Ry. 
Co.   V.   Peck    (Ind.),   693. 

Operating  railway,  what  did  not  constitute.  Jemming  r.  Great 
Northern  Ry.  Co.  (Minn.),  697. 

Under  Ala.  Code  1896,  §  1794,  subsec.  5,  complaint  for  injuries  to 
servant  by  the  intentional  or  willful  act  of  a  fellow  servant 
operating  a  locomotive  and  cars,  did  not  state  cause  of  action 
against  master,  where  it  failed  to  allege  that  the  engine  or  car 
was  "on  any  railroad  track."  Tennessee  Coal  Iron  &  R.  Co.  v. 
Bridges  (Ala.),  688. 

ESCORTS. 

See  STATIONS  AND  DEPOTS. 

EVIDENCE. 

See  ANIMALS;  ASSAULTS;  BILLS  OF  LADING;  CAR- 
RIERS OF  GOODS;  CARRIERS  OF  LIVE  STOCK;  CAR- 
RIERS OF  PASSENGERS;  CROSSINGS;  EMINENT 
DOMAIN;  FIRES  SET  BY  LOCOMOTIVES;  LICENSEES; 
PERSONAL  INJURIES;  RAILROADS;  SPURS  AND 
SIDETRACKS;  STOCK,  INJURIES  TO. 

Copy  of  a  lease  by  railroad  company  of  its  lines,  certified  as  re- 
quired by  Hurd's  Rev.  St.  1903,  c.  51,  §  15,  admissible  as  paper 
of  corporation.    Chicago  B.  &  Q.  R.  Co.  v.  Weber  (111.),  34. 

Experiments,  in  action  for  injuries  to  passenger  by  sudden  start- 
ing of  train  before  she  had  time  to  alight,  it  was  not  error  to  ex- 
clude evidence  of  a  subsequent  test  to  determine  length  of  time 
that  engfineer  probably  took  to  oil  his  engine  at  the  point  in 
question  on  the  occasion  of  the  accident.  O'Dea  v.  Michigan 
Cent.  R.  Co.  (Mich.),  53. 

Expert  Testimony. 

Speed  of  train  and  within  what  distance  it  could  be  stopped  are 
questions  on  which  expert  testimony  cannot  be  introduced, 
unless  based  on  the  operation  of  cars  or  engines  of  similar 
construction  and  equipment,  and  under  like  circumstances. 
Wise  Terminal  Co.  v.  McCormick  (Va.),  23. 

Sufficiency  of  alleged  defective  electric  insulators.  Warren  v. 
City  Electric  Ry.  Co.  (Mich.),  164. 

Where  the  physical  facts  surrounding  an  accident  are  established, 
expert  evidence  that  the  result  should  have  been  different  than 
it  actually  was  will  not  be  permitted  to  overcome  the  facts 
themselves.  Louisville  H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Admx 
(Ky.),  154. 

In  action  for  injuries  by  live  electric  wire,  which  had  become  hot 
by  contact  with  defendant's  trolley  span  wire,  it  was  proper  to 
ask  defendant's  foreman  on  cross-examination  whether  he  had 
not  warned  linemen  against  hot  span  wires.  Warren  v.  City 
Electric  Ry  Co.  (Mich.),  164. 

In  action  for  injuries  caused  by  live  wire,  it  was  proper  to  intro- 
duce an  insulator  or  hanger  in  evidence  which  was  alleged  to 
be  defective  and  insufficient.  Warren  v.  City  Electric  Ry.  Co. 
(Mich.),  164. 

Res  Gestae. 

Are  connected  with  or  grow  out  of  the  principal  transaction  which 
is  the  subject  of  the  litigation,  and  must  tend  to  elucidate  and 
explain  such  transaction.  Leach  v.  Oregon  Short  Line  R.  Co. 
(Utah),  212. 

Evidence  that  car,  while  approaching  place  where  dog  was  run 
oyer,  was  making  a  great  deal  of  noise,  waff  admissible  as  part 
of  res  gestae.  Wallace  v.  North  Alabama  Traction  Co.  (Ala.). 
804. 

Evidence   that   immediately   after   passenger   fell    she    exclaimed: 
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"Yes  let  down  the  step  after  I  fall,"  was  admissible.     Hutchies 
V.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (lowa^),  362. 

Exclamation    of   conductor    to    brakeman,    made    a    few    seconds 

after  accident  to  another  brakeman:  "My  God!  go  back  and  see 

if  you  can  find  L.  (the  killed  brakeman).    The  bridge  knocked 

him  off."    Leach  v.  Oregon  Short  Line  R.  Co.  (Utah),  212. 

Similar  accidents.    M'ayer  v.  Detroit  Y.  A.  A.  &  J.  Ry.  Co.  (Mich.), 

267. 

EXCURSION  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

EXECUTION. 

See  RAILROADS. 

EXEMPTION  FROM  LIABILITY. 

See  EXPRESS  COMPANIES;  FIRES  SET  BY  LOCOMO- 
TIVES; MASTER  AND  SERVANT;  SLEEPING  CAR  COM- 
PANIES. 

EXPERIMENTS. 

See  EVIDENCE. 

EXPERT  TESTIMONY. 

See  EVIDENCE;  STREET  RAILWAYS. 

EXPRESS  COMPANIES. 

Care  due  from  railroad  to  express  messengers.  Shannon's  Adm'r 
V.  Chesapeake  &  O.  Ry.  Co.  (Va.),  91. 

Under  Va.  Code  1904,  p.  669,  §  1294c  (25),  contract  between  ex- 
press company  and  its  messenger  stipulating  that  the  messenger 
shall  exempt  company  from  liability  for  its  own  negligence,  and 
undertaking  to  afford  similar  immunity  to  railroad  companies 
in  whose  cars  he  might  travel  in  performance  of  his  duties,  was 
void.    Shannon's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Va.),  91. 

EXTRATERRITORIAL   EFFECT  OF  STATUTES. 
See  CARRIERS  OF  LIVE  STOCK. 

FEDERAL  JURISDICTION. 

Presumption  that  plaintiff  did  not  join  defendant  railroad's  em- 
ployees as  defendants  with  it  merely  to  defeat  federal  jurisdiction. 
Illinois  Cent.  R.  Co.  v,  Rutherford  (Ky.),  624. 

Where,  in  action  against  foreign  railroad  for  death  of  its  brake- 
man,  the  engineer,  a  resident  of  Kentucky,  was  made  a  defendant, 
and  petition  stated  cause  of  action  against  him,  the  action  was 
not  removal  to  federal  court.  Illinois  Cent.  R.  Co.  v.  (Dane's 
Adm'x   (Ky.),  823. 

FELLOW  SERVANTS. 

See  EMPLOYER'S  LIABILITY  ACTS;  MASTER  AND  SERV« 
ANT. 
Concurring   negligence   of  master   and   fellow   servant,   liability  of 

master.    Merrill  v.  Oregon  Short  Line  R.  Co.  (Utah),  221. 
Different  Department  Limitation. 

To  bring  case  within  general  exemption  of  master  from  liability 
for  injury  to  servant  caused  by  his  fellow  servant's  negligence, 
it  is  sufficient  if  such  employees  are  in  the  employment  of  same 
master,  engaged  in  same  common  enterprise,  and  both  em- 
ployed to  perform  duties  tending  to  accomplish  s^me  general 
purpose  or  directed  to  the  accomplishment  of  same  general 
end.    MollhoflF  v.  Chicago  R.  I.  &  P.  R.  Co.  (Okla.),  709. 

19—R  R  R— 57 
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Employee  while  on  engine,  killed  in  a  collision  caused  by  fellow 
servants'  violation  of  rule,  master  liable.  Spangler  v.  Baltimore 
&  O.  R.  Co.  (Pa.),  687. 

Message  of  division  superintendent  made  conductor  negligent  m 
putting  crippled  car  before  cabin  car,  and  thereby  relieved  com- 
pany of  liability  for  injuries  received  by  car  inspector,  conductor's 
fellow  servant,  in  consequence  of  the  conductor's  act.  Shuster 
V.  Philadelphia  B.  &  W.  R,  Co.  (Del.),  6. 

Negligence  of  servant  will  not  render  master  liable  for  injuries  to 
former's  fellow  servant.  MoUhoflF  v.  Chicago  R.  I.  &  P.  R.  Co, 
(Okla.),  709. 

Presumption  that  all  persons  engaged  in  common  employinent  of 
same  master  are  fellow  servants.  MollhoflF  v.  Chicago  R.  I.  & 
P.  R.  Co.  (Okla.),  709. 

Vice  principal's  negligence  causing  injury  to  another  employee 
will  render  master  liable.  MollhoflF  v.  Chicago  R.  I.  &  P.  R.  Co. 
(Okla.),  709. 

Wanton,  reckless,  or  intentional  act  of  fellow  servant  causing  in- 
jury to  servant,  complaint  demurrable  in  failing  to  further  charge 
that  master  was  negligent  in  selection  of  alleged  negligent  serv- 
ant or  in  giving  him  orders,  etc,  Tennessee  Coal,  Iron  &  R.  Co. 
V.  Bridges  (Ala.),  688. 

Wanton,  reckless,  willful,  or  intentional  act  of  fellow  servant  caus- 
ing injury  to  servant,  liability  of  master.  Tennessee  Coal,  Iron 
&  R.  Co.  V.  Bridges  (Ala.),  688. 

Who  Are  Fellow  Servants. 

Criterion  for  determining  existence  of  relation.    Merrill  v.  Oregon 

Short  Line  R.  Co.  (Utah),  221. 
Division  superintendent  was  not  fellow  servant  of  car  inspector. 

Shuster  v.  Philadelphia  B.  &  W.  R.  Co.  (Del.),  6. 
Employee  of  subcontractor  injured  by  negligence  of  employees 

of  elevated  railway  was  not  their  fellow  servant.     Wagner  v. 

Boston  Elevated  Ry.  Co.  (Mass.),  187. 
Engineer    was    fellow    servant    of    plaintiflF,    who    was    a    gravel 

pitman  and  whose  work  it  was,  with  assistance  of  others,  to 

take   section  of  temporary  track  from  rear  of  outfit,  carry  it 

forward,  and   fasten   it   in   position    in   front   of  steam    shovel 

Jemming  v.  Great  Northern  Ry.  Co.  (Minn.),  697. 
Fireman  fellow  servant  of  brakeman  of  same  train,  injured  by 

reason    of    fireman's    negligence    in    throwing    fresh    coal    into 

boiler,  contrary  to  custom  under  the  circumstances  in  question. 

Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  680. 
Servants  of  independent  contractor  and  servants  of  the  principal 

by  whom  the  contractor  was  employed  are  not  fellow  servants, 

though  working  in  a  common  employment    Lookout  Mountain 

Iron  Co.  V.  Lea  (Ala.),  10. 
Vice  principals,  who  are.     MollhoflF  v.  Chicago  R.  I.  &  P.  R.  Co. 

(Okla.),  709. 
Yardmaster,   brakeman,   and  conductor  were   fellow   servants  of 

car  inspector.    Shuster  v.  Philadelphia  B.  &  W.  R.  Co.  (Del.),  6. 

FENCES. 

See  TRESPASSERS. 

Failure  of  a  railroad  to  fence  its  road  as  required  by  statute  is 
prima  facie,  but  not  conclusive,  evidence  of  negligence.  Ellington 
V.  Great  Northern  Ry.  Co.  (Minn.),  174. 

Fence  constructed  in  accordance  with  the  provisions  of  Minn.  Gen. 
St.  1894,  §  2055,  is  a  sufllicient  compliance  with  the  statutes  re- 
quiring railroad  to  fence  its  right  of  way,  even  though  the  road 
so  fenced  extends  parallel  to  and  within  100  feet  of  a  public 
hiprhway.     Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  174 

Minn.  Gen.  St.  1894,  §  2698,  was  repealed,  by  implication,  by  certain 
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other  statutory  enactments.  Ellington  v.  Great  Northern  Ry.  Co. 
(Minn.),  174. 
When  railroad  is  not  fenced,  as  required  by  statute,  question 
whether  a  properly  constructed  fence  would  have  prevented 
child  of  tender  years  from  going  upon  right  of  way  is  a  question 
of  fact.    Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  174.. 

FIRES. 

See  CARRIERS. 

FIRES  SET  BY  LOCOMOTIVES. 

See  EMINENT  DOMAIN;  NEGLIGENCE. 

Charge  that  the  uncontrovertcd  evidence  showed  that  the  engine 
was  in  good  condition  was  properly  refused,  as  not  warranted 
by  the  evidence.  Alabama  Great  Southern  R.  Co.  v.  Clark  (Ala.), 
170. 

Common  carrier,  railroad  was  liable  as  such  for  staves  destroyed 
by  fire  while  loaded  in  freight  car  ready  for  shipment.  Cincin- 
nati N.  O.  &  T.  P.  Ry.  Co.  v.  Saulsbury  (Tenn.),  202. 

Contributory  Negligence. 

Burden  of  proving  on  defendant,  unless  it  appears  from  plain- 
tiff's evidence  or  may  be  fairly  inferred  from  the  circum- 
stances.    Southern  Ry,  Co.  v.   Patterson   (Va.),  828. 

Contributory  negligence  of  warehouse  company  in  permitting 
other  cotton  to  remain  on  open  platform  of  the  warehouse  was 
not  chargeable  to  plaintiff,  who  had  entrusted  his  cotton  to  the 
company.  Alabama  Great  Southern  R.  Co.  v.  Clark  (Ala.), 
170. 

Warehouse  for  storing  barrels  of  kerosene  built  within  few 
inches  of  railroad  right  of  way.  Southern  Ry.  Co.  v.  Patter- 
son  (Va.),  828. 

Damages. 

Where  plaintiff  proves  market  price  of  cotton,  but  fails  to  prove 
grade  of  cotton  destroyed,  whether  it  should  be  presumed  that 
plaintiff's  cotton  was  of  average  grade  or  of  lowest  price  is 
question  for  jury.  Alabama  Great  Southern  R.  Co.  v.  Clark 
(Ala.),   170. 

Evidence. 

Evidence  of  what  the  engine  was  doing  a  little  before  or  about 
the  time  the  tire  was  discovered  was  admissible  on  the  ques- 
tion  of  the   origin  of  the   fire.     Alabama   Great   Southern    R. 
Co.  V.  Clark  (Ala.),  170. 
Plaintiff's  counsel  was  properly  permitted  to  ask  witness  for  de- 
fendant, on  cross-examination,  whether  the  railroad  men  were 
not   hurrying   the   movement   of  the   engine.     Alabama    Great 
Southern   R.   Co.  v.  Clark   (Ala.),  170. 
Evidence    authorizing    finding    that    fire    was    caused    by    red-liot 
clinker  being  thrown  from  tender  by  fireman,  or  suffered  to  fall 
from  footboard  and  to  roll  down  right  of  way,  was  sufficient,  as 
against  demurrer  to  evidence;  and  in  absence  of  any  explanation 
or   denial    by    the   fireman,    to    establish     railroad's     negligence. 
Southern  Ry.  Co. y.  Patterson  (Va.),  828. 
Instruction  that  plaintiff  was  not  entitled  to  recover  if  defendant's 
engine    was    carefully    operated,    nor    unless    it    was    improperly 
handled,  was  properly  refused,  in   that  it  ignored  the  condition 
of  its  spark  arresters.     Alabama  Great  Southern  R.  Co.  v.  Clark 
(Ala.),  170. 
Under    contract    exempting    railroad    from    liability    for    injury    to 
stave  mill  by  fire,  it  was  not  liable  for  damages  to  staves  piled 
on  right  of  way  near  mill.     Cincinnati  N.  O.  &  T.  P.  Ry.  Co.  v. 
Saulsbury   (Tenn.),  202. 
Where  contract  with  railroad  authorized  the  other  party  to  erect  . 
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mill  on  right  of  way,  provision  exempting  railroad  from  liability 
for  injury  to  mill  by  fire  was  not  void  as  contrary  to  public  policy. 
Cincinnati  N.  O.  &  T.  P.  Ry.  Co.  v.  Saulsbury  (Tenn.),  202. 
Whether  the  engine  was  operated  near  enough  in  point  of  time 
or  position,  and  in  the  proper  direction  with  reference  to  the  wind, 
to  have  caused  the  fire,  was  question  for  jury.  Alabama  Great 
Southern  R.  Co.  v.  Clark  (Ala.),  170. 

FOREIGN  LAWS. 

See  CARRIERS  OF  LIVE  STOCK. 

FREIGHT  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

FRIGHTENING  TEAMS. 

See  EMINENT  DOMAIN. 

Charge  was  erroneous,  and  court  should  h^ve  charged  that  engineer 
was  not  negligent  in  blowing  whistle  unless  he  was  chargeable 
with  notice  that  the  blowing  of  the  whistle  would  frighten  the 
horse.    Choctaw  O.  &  G.  R.  Co.  v.  Coker  (Ark.),  159. 

Question  whether  motorman  was  negligent  in  failing  to  do  what  he 
could  to  avert  threatened  danger  to  traveler  whose  horse  was 
apparently  frightened  by  sounding  of  gong  and  other  noises  of 
approaching  car.     Dulin  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  844. 

Railroad  liable  for  damages  occasioned  by  failure  of  trainmen,  on 
discovering  that  horse  attached  to  plow  is  frightened  and  at- 
tempting to  run  away,  to  refrain  from  doing  any  unnecessary  or 
wanton  act  which  would  increase  the  fright  or  danger.  Choctaw 
O.  &  G.  R.  Co.  V.  Coker  (Ark.),  159. 

Right  to  make  necessary  noises  in  operating  trains.  Choctaw  O. 
&  G.  R.  Co.  V.  Coker  (Ark.),  159. 

Team  of  gentle  and  well-broken  mules  driven  along  highway 
frightened  at  hand  car,  negligently  and  unlawfully  left  in  high- 
way, railroad  liable  for  injuries  to  driver.  Southern  Indiana  Ry. 
Co.  V.  Norman  (Ind.),  545. 

Unlawful,  prima  facie,  to  leave  hand  car  in  highway.  Southern 
Indiana  Ry.  Co.  v.  Norman  (Ind.),  645. 

FUNERAL  PROCESSIONS. 

See  STREET  RAILWAYS. 

GROSS  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  NEGLIGENCE, 

HOSPITALS. 

See  MASTER  AND  SERVANT. 

HOTELS. 

See  RAILROADS. 

HUSBAND  AND  WIFE. 

See  PERSONAL  INJURIES. 

IMMINENT  PERIL. 

See  CROSSINGS. 

IMPROVEMENTS. 

See  EMINENT  DOMAIN. 

IMPUTED  NEGLIGENCE. 

See  CROSSINGS;  FIRES  SET  BY  LOCOMOTIVES;  NEGLI- 
GEXCE. 
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INDEPENDENT  CONTRACTORS. 

See  FELLOW  SERVANTS. 

Liability  of  principal  for  acts  of  independent  contractor  where  work 
to  be  done  is  intrinsically  dangerous.  Montgomery  St.  Ry.  Co. 
V.  Smith  (Ala.),  131. 

Where  an  employer  owes  certain  duties  to  third  persons,  he  can- 
not relieve  himself  from  liability  by  committing  the  work  to  a 
contractor.     Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  131, 

Where  plaintiff's  intestate  was  injured  by  negligence  of  defendant's 
servants,  while  he  was  ,  employed  in  defendant's  mine  as  the 
servant  of  the  defendant's  independent  contractor,  intestate  was 
not  a  mere  licensee  in  the  mine,  but  wa^s  in  the  exercise  of  a 
lawful  right  to  be  in  the  mine  at  the  time  of  his  injury.  Look- 
out Mountain  Iron  Co.  v.  Lea  (Ala.),  10. 

Where  plaintiff's  intestate  was  injured  in  defendant's  mine  as  servant 
of  independent  contractor,  through  negligence  of  defendant's 
servants  in  operating  a  train  in  the  mine,  and  died  from  injuries 
so  received,  defendant  was  liable  for  his  death.  Lookout  Mountain 
Iron  Co.  V.  Lea  (Ala.),  10. 

INJUNCTIONS. 

See  RIGHT  OF  WAY. 

INJURIES  TO  PROPERTY. 

See  EMINENT  DOMAIN. 

INSTRUCTIONS. 

See  DAMAGES;  MASTER  AND  SERVANT;  PERSONAL  IN- 
JURIES; STREET  RAILWAYS;  TRIAL. 

INTEREST. 

See  DAMAGES. 

JOHNSON  GRASS. 

See  RIGHT  OF  WAY. 

JOINDER  OF  PARTIES. 

See  FEDERAL  JURISDICTION. 

JOLTS  AND  JERKS. 

See  CARRIERS  OF  PASSENGERS. 

JUDICIAL  NOTICE. 

Danger  from  live  wires.  Warren  v.  City  Electric  Ry.  Co.  (Mich.), 
164. 

JURORS. 

See  EMINENT  DOMAIN. 

LEASES  AND  RUNNING  POWERS. 

In  action  for  personal  injuries  against  railroad  company,  a  folder 
issued  after  an  alleged  lease  by  it  of  its  lines,  issued  by  lessee, 
was  inadmissible  to  contradict  defendant's  evidence  that  it  had 
leased  its  lines  prior  to  the  time  of  the  injury.  Chicago  B.  &  Q. 
R.  Co.  V.  Weber  (111.),  34. 

Lessor's  liability  for  negligence  of  servants  of  lessee  in  operating 
railroad  under  the  lease.  Chicago  B.  &  Q.  R.  Co.  v.  Weber 
(111.),  34. 

Servants  of  lessee  railroad  are  not  employees  of  lessor  railroad 
for  the  purpose  of  accepting  service;  and  service  of  summons  on 
an  agent  of  the  lessee  is  not  service  against  the  lessor.  Chicago 
B.  &  Q.  R.  Co.  V.  Weber  (III.),  34. 
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LICENSEEa 

Sec  ACCIDENTS  ON  TRACK;  INDEPENDENT  COX- 
TRACTORS;  TRESPASSERS. 
Care  due  employee  of  subcontractor,  while  he  was  working  on 
elevated  railway  structure,  to  prevent  his  being  injured  by  ex- 
posure to  unusual  dangers,  not  known  to  him,  that  might  be 
caused  by  the  negligent  running  of  defendant's  surface  cars. 
Wagner  v.  Boston  Elevated  Ry.  Co.  (Mass.),  187. 

Contributory  Negligence. 

Employee  of  subcontractor,  thrown  from  platform  by  trolly  pole 
of  surface  car,  was  not  gruilty  of  contributory  negligence,   as 
matter  of  law,  his  place  to  work  on  elevated  railway  structure 
having  been  furnished  him  by  his  employer.    Wagner  v,  Boston 
Elevated  Ry.  Co.  (Mass.),  187. 
Of   shipper,  injured  by  falling  into  ditch  on  carrier's  premises, 
was  question  for  jury.     Southern  Ry.  Co.  in  Kentucky  v.  God- 
dard   (Ky.),  116. 
Shipper,  engaged  in  loading  horses  on   car,  is  bound,  in   going 
about  the  premises  of  the  railroad,  to  use  ordinary  care  for 
his  own  safety,  but  need  not  anticipate  danger.     Southern  Ry. 
Co.  in  Kentucky  v.  Goddard  (Ky.),  116. 
Duty  of  carrier  to  notify  shipper  of  danger  from  ditch  on  its  prem- 
ises.   Southern  Ry.  Co.  in  Kentucky  v.  Goddard  (Ky.),  116. 
Duty   to   warn   licensees  of   unusual   dangers.     Wagner  v.   Boston 
Elevated  Ry.  Co.   (M\ass.),  187. 

Evidence. 

Testimony  of  defendant's   general   manager   that   defendant   had 
never  consented  to  use  of  track  in  city  as  passway  by  persons 
other    than   those    having   business   with    the   company   on    its 
right  of  wa^.  etc.,  was  inadmissible,  where  company  had  know- 
ingly permitted  public  to  so  use  tracks.     Gulf  C.  &  S.  F.  Ry. 
Co.  V.  Matthews  (Tex.),  493. 
Where   carrier  maintains  a  ditch   on   its  premises,   about  or   near 
which  a  shipper,  who  has  no  knowledge  of  its  presence,  might 
have   occasion   to  go   in   loading  his  stock   at  night,  and   negli- 
gently fails  to  guard  the  ditch,  it  is  liable  for  damages  to  the 
shipper  who  is  injured  thereby.     Southern  Ry.  Co.  in  Kentucky 
V.  Goddard   (Ky.),  116. 
Whether  ditch,  causing  injury  to  shipper,  made  railroad  premises 
dangerous,    and    whether    railroad    was    negligent    in    failing    to 
guard  it,  was  question  for  jury.     Southern  Ry.  Co.  in  Kentucky 
V.  Goddard  (Ky.),  116. 
Whether  employee  of  subcontractor  at  work  on  elevated  railway 
structure  assumed  the  risk  of   being  thrown   from  platform    by 
trolly  pole  of  car,  as  it  passed  under  the  platform,  was  question 
for  jury.     Wagner  v.  Boston  Elevated  Ry.  Co.  (Mass.),  187. 

Who  Are. 

Employee  of  subcontractor  working  on  elevated  railway  structure. 

Wagner  v.  Boston  Elevated  Ry.  Co.  (Mass.),  187. 
Person  walking  on  track  within  city  limits  was  a  licensee.     Gulf 

C.  &  S.  F.  Ry.  Co.  V.  Matthews  (Tex.),  493. 
That  railroad  does  not  prosecute  persons  walking  upon  its  track 

between  crossings  and  stations,  in  violation  of  Me.  Rev.  St.,  c. 

52,  §  77,  does  not  authorize  persons  to  use  its  tracks.     Copp  v 

Maine  Cent.  R.  Co.  (Me.),  199. 
Where  railroad  was  delivering  cars  to  be  unloaded  to  consignee's 

men,  and  was  permitting  all  proper  uses  of  track,  it  was  under 

no  special  duty  to  one  of  the  men,  while  he  was  not  at  work 

Texas  &  N.  O.  Ry.  Co.  v.  McDonald  (Tex.),  503. 

LIENS. 

See  CARRIERS  OF  GOODS. 
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LIFE  TABLES. 

See  DEATH  BY  WRONGFUL  ACT. 

LIGHT  COMPANIES. 

See  NUISANCES. 

LIMITATIONS. 

See  RIGHT  OF  WAY. 

LIMITING  LIABILITY. 

See   BILLS   OF  LADING;  CARRIERS;   CONNECTING  CAR- 
RIERS. 

LIVE  STOCK. 

See  CARRIERS. 

LIVE  WIRES. 

See  STREET  RAILWAYS. 

LOCATION  OF  RAILROAD. 

See  EMINENT  DOMAIN;  RAILROADS;  RIGHT  OF  WAY. 

LOCATION  OF  RAILROAD  BUILDINGS. 

See  RIGHT  OF  WAY. 

MAIL  ROUTES. 

Adjustment  of  compensation  to  railway  company  for  carrying 
mails,  may  be  confined,  where  an  extension  is  made  beyond 
terminal  of  established  mail  route,  to  the  extension  alone,  with- 
out readjusting  compensation  for  whole  route  as  extended. 
Chicago  M.  &  St.  P.  Ry.  Co.  v.  United  States  (U.  S.),  406. 

MALICIOUS  TORTS  OF  SERVANT. 

See  MASTER  AND  SERVANT. 

MASTER  AND  SERVANT. 

See  ACCIDENTS  ON  TRACK;  ASSAULTS;  EMPLOYERS' 
LIABILITY  ACTS;  EVIDENCE;  FEDERAL  JURISDIC- 
TION; FELLOW  SERVANTS;  INDEPENDENT  CON- 
TRACTORS; LEASES  AND  RUNNING  POWERS;  NEG- 
LIGENCE; SLEEPING  CAR  COMPANIES;  VENUE. 

Assumption  of  Risks. 

Brakeman  killed  by  bridge  had  right  to  assume  that  railroad  had 
so  constructed  its  bridges  as  to  permit  him  to  perform  his 
duties,  and  in  absence  of  advice  against  passing  along  the  rail- 
ing of  the  car  while  the  train  was  passing  over  such  bridges, 
did  not  assume  risk.  Leach  v.  Oregon  Short  Line  R.  Co. 
(Utah),  212. 

Brakeman  struck  by  low  bridge  when  raising  his  head,  being 
choked  by  smoke  from  engine,  which  he  knew  leaked  steam. 
Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  680. 

Car  repairer  injured  while  working  between  cars  standing  in 
yards,  question  for  jury  whether  he  assumed  risk  from  failure 
of  master  to  see  that  rules  were  observed.  Merrill  v.  Oregon 
Short  Line  R.  Co.  (Utah),  221. 

Employee  engaged  in  and  around  one  of  his  master's  freight 
yards,  and  chargeable  with  notice  of  the  location  of  a  culvert 
under  an  embankment  in  the  yard,  could  not  be  heard  to  say 
that  he  did  not  know  exactly  where  it  was,  and  that  his  master 
should  have  warned  him  of  the  danger  of  falling  into  it  before 
sending  him  at  night  to  attend  to  his  duties  on  and  around  an 
engine  which  had  been  left  directly  over  the  culvert.  Central 
of  Georgia  Ry.  Co.  v.  Price  (Ga.),  246. 

Employee  injured  by  reason  of  over-crowding  of  hand  car  upon 
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which   he  was   riding.     Anderson  v.   Great   Northern   Ry.    Co, 

(MSnn.),  238. 
General   statement  as  to  risks  assumed  by  servants.     Merrill  v. 

Oregon  Short  Line  R.  Co.  (Utah),  221. 
Motorman,  who  failed  to  use  sand  provided  when  he  saw  slippery 

condition  of  track  assumed  risk  of  his  car's  running  away  on 

downgrade.     Mayer  r.  Detroit  Y.  A.  A.  &  J.  Ry.  Co.  (Mich.), 

267. 
Rule  does  not  apply  to  or  include  concealed  risks  or  subsequent 

negligence  of  master.     Wagner   r.    Boston    Elevated    Ry.    Co. 

(Mass.),  187. 
Servant    voluntarily    undertaking   to    perform    for   master    duties 

so  perilous  as  to  subject  himself  to  imminent  danger.     Griffith 

V.  Lexington  Terminal  R.  Co.*(Ga.),  715. 
Willful,  wanton,  and  reckless  conduct  of  master's  engineer  caus- 
ing injury  to  servant,  pleas  alleging  assumption  of  risk  were 

unavailable.    Tennessee  Coal,  Iron  &  R,  Co.  v.  Bridges  (Ala.), 

688. 
Yardmaster  injured  by  movement  of  engine  did  not,  as  matter 

of  law,  assume  the  risk.     Graham  v.  Minneapolis  St.  P.  &  S. 

Ste.   M.   Ry.   Co.    (Minn.),  232. 
Automatic  s^nd  boxes,  evidence,  in  action  for  injury  to  motorman, 
showed  negligence  in  not  furnishing  them.     Mayer  v.  Detroit  Y. 
A.  A.  &  J.  Ry.  Co.  (Mich.),  267. 

Contributory  Negligence. 

Car  repairer's  failure  to  observe  rules  made  for  his  protection, 
while  working  in  yard,  question  for  jury,  in  view  of  evidence 
of  general  disregard  of  such  rules  by  employees  for  period  of 
a  year.    Merrill  v.  Oregon  Short  Line  R.  Co.  (Utah),  221. 

Duty  of  freight  yard  employee  to  make  himself  familiar  with 
excavations  and  other  dangerous  surroundings  in  the  yard. 
Central  of  Georgia  Ry.  Co.  v.  Price  (Ga.),  246. 

Employee  who,  without  necessity,  went  into  his  employer's  yard 
to  give  the  watchman  a  coach  key,  and  for  that  purpose  stood 
in  the  middle  of  the  track  when  he  knew  the  engine  was  ap- 
proaching him  backwards,  and  attempted  to  ^et  on  the  foot- 
board in  the  rear,  when  he  slipped  and  was  injured,  was  guilty 
of  contributory  negligence  precluding  recovery.  Wise  Terminal 
Co.  V.  McCormick  (Va.),  23. 

Evidence  warranted  finding  that  deceased  brakeman  was  not 
guilty  of  contributory  negligence  in  making  use  of  the  hand- 
hold while  getting  off  the  tender  in  question.  Wood's  Adm'x 
V.  Southern  Ry.  (To.  (Va.),  19. 

Instruction  that  if  injured  servant's  conduct  approximately  con- 
tributed to  his  own  injury  he  could  not  recover,  without  re- 
quiring that  his  conduct  must  have  been  negligent,  was  prop- 
erly refused.  Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.), 
688. 

Of  brakeman  killed  through  alleged  negligence  of  engineer  was 
question  or  jury.  Illinois  Cent.  R.  Co.  z\  Cane's  Adm'x  (Ky.), 
823. 

Right  of  brakeman,  in  performing  his  duties,  to  rely  upon  engineer 
not  to  move  train  except  in  response  to  his  signals.  Illinois 
Cent.   R.  Co.  v.  Cane's  Adm'x   (Ky.),  823. 

Switchman's  contributory  negligence,  and  not  the  fact  that  cer- 
tain of  the  switch  lights  had  become  extinguished,  which 
caused  him  to  turn  the  wrong  switch,  was  proximate  cause 
of  his  death.  Louisville  &  N.  R.  Co.  v.  Mounce's  AdmV 
(Ky.),  1. 

Unnecessarily  remaining  on  running  board  of  trestle  where  car 
to  be  unloaded  was  being  placed,  instruction  stating  that  if 
servant's   conduct   in   so   doing  proximately  contributed   to  his 
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injury,  he  could  not  recover,  was  properly  refused,  because  it 
did  not  hypothesize  that  the  running  board  was  an  obviously 
dangerous  place.  Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges 
(Ala.),  688. 

Willful,  wanton,  and  reckless  conduct  of  master's  engineer  proxi- 
mately causing  injury  to  servant,  where  there  was  proof  sus- 
taining allegations  of,  request  to  charge  that  if  there  was  a 
safe  way  and  an  obviously  dangerous  way  for  injured  servant 
to  discharge  his  duties,  and  he  selected  the  dangerous  way,  he 
could  not  recover,  was  properly  refused.  Tennessee  Coal,  Iron 
&  R.  Co.  V.  Bridges  (Ala.),  688. 

Yardmaster  injured  by  movement  of  engine  was  not  guilty  of,  as 
matter  of  law.  Graham  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
Ry.  Co.   (Minn.),  232. 

Yardmaster's  right  to  rely  upon  custom  of  railroad  with  respect 
to  movements  of  trains  and  engines.  Graham  v.  Minneapolis 
St.  P.  &  S.  Ste.  M.  Ry.  Co.  (Minn.),  232. 

Degree  of  Care  Required  of  Master. 

(Tare  due  person  permitted  to  learn  to  be  an  engineer,  to  fur- 
nish him  a  safe  place  to  work.  Norfolk  &  W.  Ry.  Co.  v.  Bell 
(Va.),  263. 

Care  required  in  furnishing  safe  place  to  work.  McTaggart  v. 
Maine  Cent.  R.  Co.   (Me.),  240. 

Care  required  in  furnishing  safe  place  to  work  not  affected  with 
respect  to  injured  servant,  by  fact  that  place  is  so  arranged  as 
to  be  safe  or  unsafe  to  other  employees  workincr  there.  Mc- 
Taggart V.  Maine  Cent.  R.  Co.  (Me.),  240. 

Care  required  of  company  to  see  that  handhold  on  engine  tender 
is  in  reasonably  safe  condition  for  use  of  brakeman.  Wood's 
Adm'x  V.  Southern  Ry.  Co.  (Va.),  19. 

Care  required  of  master  in  furnishing  and  selecting  appliances. 
Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  2Q3. 

Character  of  appliances  master  must  furnish.  Norfolk  &  W.  Ry. 
Co.  V.   Bell   (Va.),  263. 

Where  servant,  while  breaking  rock  with  steel  instrument  in- 
tended to  cut  steel  rails  and  made  of  best  steel  and  practically 
new,  was  injured  by  piece  of  steel  flying  from  instrument, 
master  was  not  liable,  though  a  tool  called  a  wedge  was  gen- 
erally used  for  splitting  rock.  Langhorn  Johnson  &  Co.  v. 
Wiley  (Ky.),  707. 
Engineer's  negligence  in  moving  train  without  waiting  for  brake- 
man's  signal  was  question  for  jury  in  action  for  death  of  latter. 

Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  823. 

Evidence. 

Evidence   as   to   general   practice    of   masters   with    reference    to 
similar  appliances  and  the  comparative  safety  of  different  ap- 
pliances is  admissible   on  question   of  negligence  of  a  master 
in  furnishing  appliances.     Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.), 
263. 
Not  competent  to  show  that  appliances  of  another  master  are  bet- 
ter  than   those   used   by   the   master   whose    conduct   is   being 
called  in  question.     Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  263. 
Similar  accidents,  evidence  of  is  admissible  on  issue  of  notice  to 
defendant  of  the  danger.     Mayer  v.  Detroit  Y.  A.  A.  &  J.  Ry. 
Co.   (Mich.),  267. 
Evidence  held  to  require  denial  of  general  charge  for  master.    Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.),  688. 
Evidence   showed,   in   action   for   injury   to   defendant's   brakeman, 
that  defendant  w^s  not  guilty  of  actionable  negligence  in  leaving 
an  oil  can  used  by  the  engine  hostler  on  the  foot-board  of  the 
engine,  or  in  not  having  a  rule  forbidding  such  obstruction.   Wise 
Terminal  Co.  v.  McCormick  (Va.),  23. 
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Evidence  sufficient  to  support  verdict  for  plaintiff,  and  to  show 
that  the  acts  done  by  servant  were  within  the  general  scope  of 
his  employment  and  authority.  Chicago  R.  1.  &  P.  Ry.  Co.  v. 
Kerr  (Neb.),  369. 

Exemption  from  Liability. 

Contract  creating  an  exemption  from  liability  for  injuries  caused 
to  a  servant  by  his  master's  negligence  is  in  violation  of  Mass. 
Rev.  Laws,  c.  106,  §  16.    Wagner  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  187. 
Validity  and  application  of  stipulation  of  contract  for  construc- 
tion of  elevated   railway,  purporting  to  exempt  railroad  from 
liability  for  injuries  to  employees  of  subcontractor.     Wagner 
V.  Boston  Elevated  Ry.  Co.  (Mass.),  187. 
In  action  against  street  railway  company  for  injuries  to  motorman, 
where    declaration   charged   negligence    in    failing   to    supply   car 
with  automatic  "sand  boxes  and  sand,"  whether  defendant  failed 
to  provide  car  with  "pail  of  sand  and  a  shovel  to  be  used  by  hand" 
was  immaterial.     Mayer  v.  Detroit  Y.  A.  A.  &  J.  Ry.  Co.  (Mich.), 
267. 
In  action  or  death  of  car  inspector,  it  appeared  that  company  was 
not  guilty  of  actionable  negligence  in  failing  to  give  further  notice 
of  the  crippled  car,  which  had  been  placed  in  train,  than  that 
given  by  placing  repair  shop  card  on  the  car.     Shuster  v.  Phila- 
delphia B.  &  W.  R.  Co.  (Del.  super,  ct),  6. 
In  action  for  death  of  defendant's  baggage  master,  killed  by  con- 
tact    with    structure    near    track,    it     appeared    that     he    was 
at   the   time   acting   outside    of  the   scope   of   his   duties,   at   the 
request  of  the  station  agent,  in  delivering  telegra^m  by  throwing 
it  from  moving  train,  and  therefore,  the  n^aster  was  not  liable. 
McTaggart  f.  Maine  Cent.  R,  Co.  (Me.),  240. 
In  action  for  injuries  to  brakeman  while  attempting  to  board  ten- 
der of  engine  approaching  him  at  night,  evidence  held  insufficient 
to  entitle  plaintiff  to  recover  on  theory  that  man  in  charge  of 
engine  was  negligent  in  failing  to  stop  same  after  he  discovered 
plaintiff's  danger.    Wise  Terminal  Co.  v.  McCormick   (Va,),  23. 
In  action  for  injuries  to  employee,  evidence  authorized  charge  that 
if  plaintiff,  as  one  of  the  inducements  to  his  employment,  was  per- 
mitted to  run  locomotives  so  as  to  learn  to  be  an  engineer,  it  was 
the  duty  of  defendant  to  use  ordinary  care  to  provide  and  main- 
tain a  reasonably  safe  place  for  him  to  work.    Norfolk  &  W.  Ry. 
Co.  V.  Bell  (Va.),  263. 

Inspection  of  Appliances. 
Lantern  globe  not  an  implement  of  such  character  as  to  require 
inspection  either  before  or  after  use  by  employees.     Gulf  C.  & 
S.  F.  R.  Co.  V.  Larkin  (Tex.),  235. 
Railroad  was  not  liable  for  injury  to  fireman  from  defective  lan- 
tern globe,  merely  because  it  could  not  prove  that  it  had  in- 
spected the  particular  globe  which  caused  the  injury.     Gulf  C. 
&  S.  F.  R.  Co.  V,  Larkin  (Tex.),  235. 
Master  liable  for  acts  of  servant  within  the  general  scope  of  his 
employment  while  about  his  master's  business,  though  the  act  be 
negligent,  wanton,  willful  or  malicious.     Chicago  R.  I.  &  P.  Ry. 
Co.  V.  Kerr  (Neb.),  369. 
Master  not  chargeable  with  notice  that  a  baggage  master  in  a  car 
with  two  doors  on  the  side  would  leave  the  car,  and  go  down  upon 
the  lower  steps  for  the  purpose  of  throwing  off  a  telegraph  mes- 
sage.    McTaggart  i\  Maine  Cent.  R.  Co.  (Me.),  240. 
Master  not  liable  for  death  of  baggage  man,  killed  while  acting  out- 
.side  of  the  scope  of  his  duty,  in  attempting  to  perform  a  serv- 
ice at  the  request  of  the  station  agent.     McTaggart  r.  Maine  Cent. 
R.  Co.  (Me.),  240. 

Master  not  liable  where  injury  to  servant  resulted  from  latter's  neg- 
ligence or  that  of  his  fellow  servant  in  selecting  an  obviously  dc- 


GENERAL  INDEX 


907 


MASTER  AND  SERVANT— Continued. 

fective   plank  to  use  in  constructing   gangway  for  their  trucks. 
Fewell  V.  Southern  Ry.  Co.  (Va.),  677.  ^,        r 

Negligence  in  failing  to  keep  handhold  on  tender  in  reasonably  safe 
condition  was  question  for  jury.     Wood's  Adm'x  v.  Southern  Ry. 

Co.  (Va.),  19.  ^,      .„        ^  eu     ♦ 

Notice  to  servant  when  notice  to  master.     Merrill  v.  Oregon  bhort 

Line  R.  Co.  (Utah),  221. 

Relief  Associations.  v       ^      r       i 

Hospital  corporation,  a  relief  association  for  the  benefat  of  rail- 
road employees,  was  a  separate  and  distinct  organization  from 
the  railroad,  and  the  latter  was  not  liable  for  conduct  of  hospital 
directors,  nor  for  negligence  of  physicians  or  attendants  of  the 
hospital,  in  treating  a  railroad  employee.  Illinois  Cent.  R.  Co. 
V.  Buchanan  (Ky.),  521. 

Rules. 

Duty  to  promulgate  and  enforce  rules  for  safety  of  servants  is 
a  nonassignable  one,  and  is  not  performed  by  merely  promulgat- 
ing them,  and  using  ordinary  care  in  selecting  men  to  enforce 
them.     Merrill  v,  Oregon  Short  Line  R.  Co.  (Utah),  221. 
Failure  of  all  railroad  to  establish  rule  prohibiting  car  inspectors 
from  riding  on  trains  while  they  were  run  on  a  track  for  inspec- 
tion was  not  such  negligence  as  to  render  it  liable  for  injuries 
received  by  a  car  inspector.     Shuster  v.  Philadelphia  B.  &  W. 
R.  Co.   (Del.),  6. 
Failure  to  use  ordinary  care  in  establishing  and  enforcing  rules 
for  protection   of  servants,  sufficiency  of  evidence.     Merrill   v. 
Oregon  Short  Line  R.  Co.  (Utah),  221. 
Impracticable  to  prescribe  by  genera^l  rule  the  place  in  which  all 
crippled  cars  should  be  placed  in  train,  and  railroad  not  guilty 
of  actionable  negligence  toward  a  servant  in  failing  to  establish 
such  a  general  rule.     Shuster  v.  Philadelphia,  B.  &  W.  R.  Co. 
(Del.),  6. 
Notice  of  violation  of  rules,  when  is  master  chargeable  with.   Mer- 
rill, r.  Oregon  Short  Line  R.  Co.  (Utah),  221. 
Servant,  who  knowingly  engages  to  do  what  no  prudent  man  would 
risk  his  life  in  undertaking  to  accomplish,  cannot,  if  injury  ensues, 
rely  upon  the  law  to  throw  around  him  the  protection  of  a  fiction 
that  his  employer  impliedly  undertook  to  take  steps  to  minimize 
the  risk  assumed,  at  least  to  the  extent  of  making  performance 
possible.     Griffith  v.  Lexington  Terminal  R.  Co.  ((?a.),  715. 
Testimony  of  brakeman  struck  by  low  bridge  was  insufficient  to 
establish  that  ice  on  the  bridge  was  cause  of  accident,  or  that 
presence  of  such  ice  as  might  have  been  on  bridge  was  unusual. 
Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  680. 
Where,  in  action  for  injuries  to  servant,  while  he  was  attempting  to 
board  an  engine,  plaintiff  testified  that  he  both  saw  and  heard  the 
engine  coming  toward  him  prior  to  the  accident,  defendant  was  not 
negligent  in  failing  to  have  marking  lights  on  rear  of  the  tender. 
Wise  Terminal  Co.  v.  McCormick  (Va.),  23. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  DAM- 
AGES; DEATH  BY  WRONGFUL  ACT;  EMPLOYERS' 
LIABILITY  ACTS;  FELLOW  SERVANTS;  FENCES; 
FIRES  SET  BY  •  LOCOMOTIVES;  FRIGHTENING 
TEAMS;  INDEPENDENT  CONTRACTORS;  LICENSEES; 
MASTER  AND  SERVANT;  PERSONAL  INJURIES; 
SLEEPING  CAR  COMPANIES;  STATIONS  AND  DE- 
POTS; STOCK,  INJURIES  TO;  STREET  RAILWAYS; 
TRESPASSERS. 

Burden  of  proof  on  plaintiff.     Goldstein  v.   People's   Ry.   Co.   (Del. 
Super.  Ct),  529. 
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Care  required  of  persons  having  charge  of  electric  wires.     Warren 

V.  City  Electric  Ry.  Co.  (Mich.),  164. 
Complaint  was  objectionable   as   containing  allegations  in   the   al- 
ternative.    Pittsburgh  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  Cind.),  693. 
Degrees  of  negligence,  in  action  for  death  of  passenger,  under  Mass. 

Rev.    Laws,    c.    ill,    §    267.     Dolphin  v.   Worcester  ConsoL  St. 

Ry.  Co.  (Mass.),  161. 
Existence     question     for     jury.     Goldstein    v.    People's     Ry.     Co. 

(Del.  Super.  Ct.),  529. 
Facts  must  be  alleged  showing  that  defendant  owed  a  legal  duty  to 

person  injured  and  that  he  negligently  failed  to  perform  the  duty. 

Pittsburgh  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  (Ind.),  693. 

Imputed  Negligence. 

In  action  against   railroad   for  burning  cotton   in   warehouse   by 
emitting  sparks  from  its  engine,  contributory  negligence  of  ware- 
house company  in  permitting  other  cotton  to  remain  on  the 
open  platform  of  the  warehouse  was  not  chargeable  to  plain- 
tiff, who  had  entrusted  his  cotton  to  such  company.     Alabama 
Great  Southern  R.  Co.  v.  Clark  (Ala.),  170. 
Negligence  of  driver  at  crossing  imputed  to  person  by  whom  he 
was  hired,   and   who   was   in   the   vehicle  at   time   of  accident 
Dryden  r.  Pennsylvaina  R.  Co.  (Pa.),  169. 
In  action  for  death  of  one  killed  at  railroad  crossing,  instruction 
announcing    rule    of    comparative    negligence    was    not    rendered 
harmless   by  instructions   stating  correct  rule.     Rietveld  r.   Wa- 
bash R.  Co.  (Iowa),  181. 
In  action  for  death  of  person  killed  at  railroad  crossing  certain  in- 
struction, purporting  to  define  proximate  cause,  was  erroneous, 
in  that  it  virtually  announced  the  rule  of  comparative  negligence, 
not  prevailing  in  Iowa.     Rietveld  v.  Wabash  R.  Co.  (Iowa),  18L 
In  actions  for  personal  injuries  from  negligence,  that  the  facts  are 
undisputed   does   not    make   question   of  negligence   one   of  law. 
Sharp  z\  Erie  R.  Co.  (N.  Y.),  683. 
Master  not  liable  for  servant*s  torts,  unless  done  in  or  about  duties 
assigned  to  him,  or  in  the  accomplishment  of  objects  within  the 
line  of  his  duties.     Palos  Coal  &  Coke  Co.  v.  Benson  (Ala.),  185. 
Negligence  of  servant  as  negligence  of  corporation.     Lookout  Moun- 
tain Iron  Co.  7'.  Le2^  (Ala.),  10. 
Plaintiff,  in  action  for  personal  injuries,  is  only  required  in  order  to 
make  out  prima  facie  case  to  make  it  appear  more  probable  that 
the    injury   was    the   proximate    result   of   defendant's   negligence 
than     of    anything    else.     Wood's    Adm'x  v.    Southern    Ry.    Co. 
(Va.),  19. 
Proof  confined  to  specific  acts  of  negligence  alleged.    Jemming  v. 
Great  Northern  Ry.  Co.  (Minn.),  697. 

Proximate  Cause. 

Fire  hose  cut  by  street  car,  and  control  of  fire  consequently  lost 
by  fireman.  Little  Rock  Traction  &  Electric  Co.  v.  McCJaskill 
(Ark.),  513. 

Request  to  charge  that  the  term  "gross,"  in  the  term  "gross  negli- 
gence," is  merely  an  expletive  when  the  degree  required  is  the 
very  highest,  was  properly  refused,  since  under  such  circumstances 
the  term  implies  a  gross  failure  to  exercise  that  degree  of  care. 
Dolphin  v.  Worcester  Consol.  St.  Ry.  Co.  (Mass.),  161. 

To  render  defendant  liable,  connection  of  cause  and  effect  must  be 
established  and  defendant's  negligence  must  be  shown  to  have 
been  proximate  cause  of  the  injury.  Byrd  t\  Southern  Express 
Co.  (N.  Car.),  150. 

To  render  railroad  liable  for  injuries  resulting  from  operation  of 
its  trains  or  other  conduct  of  its  affairs,  it  must  appear  that  the 
company  failed  in  the  performance  of  some  duty  it  owed  to  the 
injured  party.     Ellington  v.  Great  Northern  Ry.  Co.  (Minn.).  174. 
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What  constitutes  negligence  is  question  for  court.  Goldstein  v. 
People's  Ry.  Co.  (Del.  Super.  Ct.).  529. 

Where,  on  plaintiff's  own  evidence,  it  is  as  probable  that  injury 
sued  for  was  not  due  to  defendant's  negligence  as  that  it  was  due 
to  such  negligence,  plaintiff  cannot  recover.  Louisville  H.  &  St. 
L.  Ry.  Co.  V.  Jolly's  Adm'x  (Ky.),  154. 

Where  plaintiff  was  injured  by  coming  in  contact  with  a  live  tele- 
phone wire,  which  had  been  pressed  down  against  an  improperly 
msulated  trolley  span  wire  by  limb  of  tree,  which  was  broken  by 
a  severe  storm  the  previous  evening,  failure  to  guard  the  span 
wire  and  want  of  insulation  were  concurring  causes  establishing 
a  liability,  and  the  breaking  of  the  wife  was  not  the  sole  proxi- 
mate cause  of  the  injury.  Warren  v.  City  Electric  Ry.  Co. 
(Mich.),  164. 

NEGOTIABLE  INSTRUMENTS. 

See  BILLS  OF  LADING. 

NUISANCES. 

Machine  and  repair  shops  "and  the  like"  cannot,  under  Tex.  Const, 
art  1,  §  17,  and  Rev.  St.  1895,  arts.  4424,  4445,  be  arbitrarily  lo- 
cated by  railroad  without  reference  to  property  in  vicinity,  as 
can  its  right  of  way.  Rainey  v.  Red  River  T.  &  S.  Ry.  Co. 
(Tex.),  617. 

Punitive  damages  recoverable  where  railroad  refused  to  remove 
bodies  of  animals,  killed  by  locomotive,  from  near  house.  Yazoo 
&  M.  V.  R.  Co.  V.  Sanders  (Miss.),  656. 

Where  the  power  house  of  defendant  street  railway  and  light  com- 
pany constitutes  a  nuisance  to  adjoining  property  by  reason  of 
the  injurious  effects  incidental  to  its  operation,  the  company  is  as 
liable  for  the  injury  as  if  it  were  an  individual,  the  authority  con- 
ferred by  statute  to  construct  and  operate  plants  for  the  genera- 
tion of  electricity,  for  its  own  use  and  for  sale,  not  being  impera- 
tive, but  only  permissive.  Townsend  v.  Norfolk  Ry.  &  Light  Co. 
(Va,),  635. 

ORDINANCES. 

See  STREET  RAILWAYS. 

PARTIES. 

See  DEATH  BY  WRONGFUL  ACT. 

PENAL  STATUTES. 

See  CARRIERS;  CONSTITUTIONAL  LAW. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CARRIERS  OF 
LIVE  STOCK;  CHILDREN;  CROSSINGS;  DAMAGES; 
DEATH  BY  WRONGFUL  ACT;  FRIGHTENING  TEAMS; 
LICENSEES;  NEGLIGENCE;  STATIONS  AND  DEPOTS; 
STREET  RAILWAYS;  TRESPASSERS. 

Damages. 

Compensatory  damages,  elements  of.  Southern  Ry.  Co.  in  Ken- 
tucky V.  Goddard  (Ky.),  116. 

Earnings  of  wife  in  her  independent  business  after  her  recovery 
cannot  be  set  off  to  damages  recovered  by  her  husband  for  her 
injuries.  Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa), 
362. 

Excessive  verdict.     MacGregor  v.  Rhode  Island  Co.  (R.  I.),  510. 

In  action  for  injuries  to  married  woman,  where  there  was  no  evi- 
dence as  to  whether  credit  was  given  plaintiff  or  her  husband 
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for  medical  services,  presumption  was  that  the  credit  was  given 
to  the  husband.  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  131. 
In  an  action  for  personal  injuries,  plaintiff  could  recover,  under 
an  assignment  to  her  by  her  husband  of  his  right  of  action  for 
loss  of  her  services,  only  the  value  of  her  services  of  which  he 
had  been  or  in  the  future  might  be  deprived  by  reason  of  the  in- 
jury. Hutcheis  v.  Cedar  Rapids  &  NT.  C.  Ry.  Co.  (low^a),  362. 
Measure  of  damages,  recoverable  by  husband  for  injury  to  wife. 

Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa),  362. 
While,  in  personal  injury  actions,  present  worth,  rather  than  the 
^Sg^regate  of  future  damages,  should  be  estimated,  yet  where 
no  specific  instruction  as  to  present  worth  is  asked,  jury  may 
be  directed  as  to  the  general  basis  on  which  right  to  recover 
is  founded,  and  allowed  to  fix  such  sum  as,  in  their  judgment, 
is   reasonable.     Hutcheis   v.    Cedar    Rapids   &    M.    C.    Ry.   Co. 
(Iowa),  362. 
$9,000  was   not   excessive  verdict   for   certain  injuries   which  ap- 
peared   to   be   permanent.     Latson    v.    St.   Louis    Transit    Co. 
(Mo.),  845. 
Defendant,   where   petition   alleges   gross   negligence,   doos   not   ac- 
quire the  burden  of  proof,  and  right  to  close  argument,  by  ad- 
mitting ordinary  negligence  and  damages  in  an  insignificint  sum. 
Southern  Ry.  Co.  in  Kentucky  v.  Steele  (Ky.),  815. 

Evidence. 

Admission  of  evidence  in  personal  injury  case  as  to  number  and 
ages  of  plaintiff's  children  is  prejudicial  error.  Atchison  T.  & 
S.  F.  Ry.  Co.  V.  Ringle  (Kan.),  192. 

Admission  of  evidence  that  plaintiff  had  family  dependent  on 
him  is  cured  by  instructing  that  jury  are  not  to  consider  such 
evidence.     Southern  Ry.  Co.  in  Kentucky  v.  Steele   (Ky.),  815. 

Complaints  of  pain,  admissibilty  of  evidence  of.  O'Dea  f.  Mich- 
igan Cent.  R.  Co.  (Mich.),  53. 

Harmless  error  in  admitting  testimony  that  plaintiff  had  visited 
certain  places  in  an  attempt  to  regain  her  health.  Latson  r. 
St.  Louis  Transit  Co.  (Mo.),  845. 

In  action  for  personal  injuries,  evidence  as  to  what  plaintiff's 
weight  had  been  before  the  accident  was  admissible.  O'Dea  v. 
Michigan  Cent.  R.  Co.  (Mich.),  53. 

In  action  for  personal  injuries,  plaintiff  may  testify  fully  as  to  her 
condition,  pain,  and  suffering,  and  its  duration.  O'Dea  v.  Mich- 
igan Cent.  R.  Co.  (Mich.),  53. 

Life  tables,  admission  of  was  erroneous  where  there  w^as  not 
sufficient  evidence  as  to  permanency  of  injuries.  MacGregor 
V,  Rhode  Island  Co.  (R.  I.),  510. 

Of  complaints  of  present  sufferings  to  physician  were  not  mere 
natural  expressions,  but  were  hearsay.  O'Dea  v.  Michigan 
Cent.  R.  Co.  (Mich.),  53. 

Though  plaintiff  in  personal  injury  case  has  testified,  without  ob- 
jection, that  he  has  children,  permitting  him  to  further  testify 
as  to  their  number  and  ages  is  not  harmless.    Atchison  T    & 
S.  F.  Ry.  Co.  V.  Ringle  (Kan.),  192. 
Future  consequences,  degree  of   proof  required   to   entitle   plaintiff 

to  recover  for.     MacGregor  v.  Rhode  Island  Co.  (R  I.),  510. 
Where  description  of  injuries  sued  for  did  not  show  that  they  were 

necessarily  permanent,  plaintiff  should  allege  their  permanency  in 

order     to     recover     therefor.     MacGregor    v,    Rhode    Island    Co. 

(R.  I.),  510. 

PHYSICIANS*  NEGLIGENCE. 

See  MASTER  AND  SERVANT. 
PLEADING. 

^^^xi^?x'^^^^'S'  CARRIERS;  CARRIERS  OF  LIVE  STOCK- 
EMPLOYERS'  LIABILITY  ACTS;  NEGLIGENCE' STOCK 
INJURIES  TO;  STREET  RAILWA^YS;  VENUE  ' 
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POLICE  POWER. 

See  CONSTITUTIONAL  LAW. 

PRACTICE. 

See    EMINENT    DOMAIN;  PERSONAL    INJURIES. 

PRESCRIPTION. 

See  RIGHT  OF  WAY. 

PRESUMPTION  OF  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 

PRESUMPTIONS. 

See  CROSSINGS;  DEATH  BY  WRONGFUL  ACT;  FELLOW 
SERVANTS. 

PROCESS 

See  LEASES  AND  RUNNING  POWERS. 

PROXIMATE  CAUSE. 

See  CARRIERS  OF  GOODS;  DEATH  BY  WRONGFUL  ACT; 
MASTER  AND  SERVANT;  NEGLIGENCE. 

PUBLIC  LANDS. 

See  RIGHT  OF  WAY. 

PUBLIC  POLICY. 

See  CONSTITUTIONAL  LAW. 

PUNITIVE  DAMAGES. 

See  DAMAGES. 

RAILROAD  COMMISSIONS. 

See  SPURS  AND  SIDETRACKS. 

RAILROADS. 

See  CARRIERS;  CONNECTING  CARRIERS;  CONSTITU- 
TIONAL LAW;  EMINENT  DOMAIN;  LEASES  AND 
RUNNING  POWERS;  MASTER  AND  SERVANT;  NEG- 
LIGENCE; NUISANCES;  RIGHT  OF  WAY;  STREET 
RAILWAYS;  TAXATION. 

Adoption  of  survev,  so  as  to  make  a  location  of  railroad.  Chesa- 
peake &  O.  Ry.  Co.  V,  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Location  of  railroad,  as  between  rival  companies,  need  not  be  exact 
as  to  width  of  right  of  way  claimed  or  other  matters  of  detail. 
Chesapeake  &  O.  Ry.  Co.  v,  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Location  of  railroad,  as  to  the  landowner,  gives  right  to  acquire  his 
title  by  purchase,  or  the  further  exercise  of  the  power  of  eminent 
domain,  paramount  to  that  of  a  company  claiming  under  subse- 
quent location.  Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Ry.  Co. 
(W.  Va.),  412. 

Location  of  railroad,  definition  of  term.  Chesapeake  &  O.  Ry.  Co. 
V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Location  of  railroad,  how  made  by  corporation.  Chesapeake  &  O. 
Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Location  of  railroad,  sufficiency  of.  Chesapeake  &  O.  Ry.  Co.  v. 
Deepwater  Ry.  Co.  (W.  Va.),  412. 

Location  of  railroad,  what  constitutes.  Chesapeake  &  O.  Ry.  Co. 
V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Material  used  for  repairs  of  bridges,  tracks,  sidings,  and  other  rail- 
road emergency  purposes,  cannot  be  levied  on  and  sold  under 
ordinary  writ  of  execution.  Margo  v.  Pennsylvania  R.  Co.  (Pa.), 
'578. 

Mere  filing  plat  in  office  of  Secretary  of  State,  without  proof  that 


912  GENERAL  INDEX 

RAILROADS— Continued. 

it  was  authorized  by  the  company,  is  not  evidence  of  adoption  of 
the  survey  of  a  railroad  route  shown  by  it.  Chesapeake  &  O. 
Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Property  necessary  to  existence  of  railroad  and  in  actual  use  can- 
not be  sold  under  ordinary  writ  of  fieri  facias.  Margo  v.  Penn- 
sylvania R.  Co.  (Pa.),  578. 

Right  of  company,  from  prior  location  of  its  railroad,  to  seize  and 
hold,  as  against  rival  company,  land  on  any  part  of  its  proposed 
route,  wthout  having  m^de  survey  of  its  entire  road.  Chesa- 
peake &  O.  Ry.  Co.  V,  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Survey  made  by  promoters,  in  compliance  with  section  53  of 
Chapter  54  of  W.  Va.  Code  of  1899,  may  be  adopted  as  a  location 
of  the  railroad  after  incorporation  or  the  filing  of  the  certificate. 
Chesapeake  &  O.  Ry.  Co.  v,  Deep^vater  Ry.  Co.  (W.  Va.),  412. 

The  references  in  the  resolution  of  company's  stockholders  to 
maps  included  those  already  made;  and  the  act  of  ordering  them 
filed  was  prima  facie  proof  of  adoption  of  the  surveys  of  the  pro- 
posed railroad  location  shown  on  them.  Chesapeake  &  O.  Ry. 
Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Under  charter  of  railroad  company,  Md.  Acts  1852,  c.  304,  §§  14, 
15,  18;  Md.  Acts  1872,  p.  102,  c.  71;  Md.  Acts  1884,  p.  209,  c,  153, 
a  contract  by  which  the  company  contracted  to  pay  out  certain 
of  its  earnings  such  "commissions"  on  its  receipts  as  would  make 
good  to  hotel  company  a  deficit  in  latter's  earnings,  sufficient  to 
enable  hotel  company  to  pay  dividends  on  its  stock  and  interest 
on  its  bonds,  was  ultra  vires  and  void.  Western  Maryland  R. 
Co.  V.  Blue  Ridge  Hotel  Co.  (Md.),  581. 

Where  railroad  had  executed  contract  by  which  it  guaranteed  pay- 
ment of  interest  and  dividends  on  bonds  and  stock  of  a  hotel 
company  to  aid  in  improvement  of  latter's  property,  and  there- 
after received  nothing  of  benefit  from  the  hotel  company  except 
increased  earnings  for  transportation  of  passengers  and  freight 
over  its  road,  it  was  not  precluded  from  subsequently  claiming 
that  contract  was  ultra  vires  and  void.  Western  Maryland  R. 
Co.  V,  Blue  Ridge  Hotel  Co.  (Md,),  581. 

RAILROAD  WORK. 

See   EMPLOYERS'   LIABILITY   ACTS. 

RECEIVERS. 

See  EMINENT  DOMAIN. 

RELATION  OP  PARTIES. 

See  CARRIERS. 

RELIEP  ASSOCIATIONS. 

See  MASTER  AND  SERVANT. 

REMOVAL  OP  CAUSE. 

See  FEDERAL  JURISDICTION. 

RES  GESTiE. 

See  EVIDENCE. 

REVIEW. 

See  EMINENT  DOMAIN. 

RIGHT  OP  WAY. 

See  EMINENT  DOMAIN;  RAILROADS. 
Abandonment  of  land   for   railroad  purposes   does   not   operate  to 
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divest  railroad  of  fee  therein  conveyed  to  it  by  warranty  deed. 
Enfield  Mfg.  Co.  v.  Ward  (Mass.),  600. 

Abandonment  of  land  for  railroad  purposes  is,  in  part  at  least,  a 
question  of  intention.     Enfield  Mfg.  Co.  v.  Ward  (Mass.),  600. 

Adverse  possession,  when  public  land  granted  to  a  railroad  com- 
pany becomes  subject  to.  Blumer  z\  Iowa  R.  Land  Co.  (Iowa), 
607. 

As  against  railroad  company  entitled  to  public  land  under  grant, 
statute  of  limitations  begins  to  run  in  favor  of  an  occupant  un- 
der timber  culture  act  from  time  such  occupant  enters  into 
possession  tmder  receiver's  receipt.  Blumer  r.  Iowa  R.  Land 
Co.  (Iowa),  607. 

As  between  rival  railroad  companies  claiming  same  location, 
priority  of  location  gives  superiority  of  right  to  use  of  land  cov- 
ered by  location,  for  railroad  purposes.  Chesapeake  &  O.  Ry. 
Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  412. 

Contract  between  railroad  and  city  requiring,  as  a  consideration, 
the  location  of  railroad  shops,  etc.,  withm  the  city,  was  not 
within  the  statute  of  frauds  of  Texas.  City  of  Tyler  t;.  St  Louis 
S.  W.  Ry.  Co.  (Tex.),  625. 

Court  may,  by  enjoining  railroad  from  removing  its  offices,  etc., 
from  city  where  it  has  contracted  to  maintain  same,  enforce 
specific  performance  of  such  contract.  City  of  Tyler  v.  St  Louis 
S.  W.  Ry.  Co.  (Tex.),  625. 

Fact  that  trustees  under  mortgage  of  railroad  and  its  franchises 
pay  no  taxes  on  certain  of  the  railroad  land,  and  do  not  know 
of  its  existence,  and  pay  no  attention  to  it,  does  not  tend  to  prove 
an  abandonment  of  such  land  by  them  or  the  railroad  company. 
Enfield  Mfg.  Co.  v.  Ward  (Mass.),  600. 

Johnson  grass,  where  it  was  communicated  to  land  from  railroad 
right  of  way,  but  the  owner  permits  it  to  mature  thereon  he 
cannot  recover  from  railroad,  under  Tex.  Laws  1901,  p.  283,  c. 
117.    San  Antonio  &  A.  P.  Ry.  Co.  v.  Burns  (Tex.),  410. 

Municipal  corporation  could  enforce  by  suit  contract  obligating 
railroad  to  locate  and  maintain  its  general  offices,  etc.,  in  the  city. 
City  of  Tyler  v.  St  Louis  S.  W.  Ry.  Co.  (Tex.),  625. 

Railroad  acquired  by  prescription  title  to  no  more  land  than  it 
took  and  held  by  actual  occupancy.  St  Louis  Southwestern  Ry. 
Co.  V.  Davis  (Ark.),  456. 

Railroad,  which  had  acquired  an  adverse  title  to  land,  enjoined  from 
entering  on  land  and  tearing  up  tracks  of  company  which  had 
previously  laid  its  tracks  thereon  with  consent  of  one  long  in 
possession  under  claim  of  title,  and  subsequently  taken  deed 
from  person  in  possession.  Donora  Southern  R.  Cio.  v.  Pennsyl- 
vania R.  Co.  (Pa.),  673. 

Under  Tex.  Rev.  St  1895,  art  4367,  requiring  railroads  to  keep 
their  general  offices  at  some  place  named  in  the  charter,  etc., 
a  railroad  which  has  located  its  general  offices,  etc.,  in  a  city,  and 
contracted  for  a  valuable  consideration  to  keep  them  there,  and 
has  received  the  consideration,  cannot  by  amending  its  charter 
remove  its  offices,  etc.,  to  another  city.  City  of  Tyler  v.  St. 
Louis  S.  W.  Ry.  Co.  (Tex.),  625. 

Where  deed  conveyed  land  in  consideration  of  the  building  of  a 
railroad,  "to  be  completed  by  Jan.  1,  1899,"  the  quoted  clause 
imparted  nothing  more  than  a  covenant  to  complete  road  by 
date  specified,  a  breach  of  which  entitled  grantor  to  damages, 
but  did  not  invalidate  the  deed.     Bain  v.  Parker  (Ark.),  614. 

RIVAL  COMPANIES. 

See  EMINENT  DOMAIN;  RAILROADS;  RIGHT  OF  WAY. 
RULES. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 
19  R  R  R— 58 
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RUNNING  POWERS. 

See  LEASES  AND  RUNNING  POWERS. 

SCHEDULES. 

See  CARRIERS  OF  PASSENGERS. 

SERVANTS. 

See  MASTER  AND  SERVANT. 

SHIPPERS. 

See  LICENSEES. 

SIDETRACKS. 

See  SPURS  AND  SIDETRACKS. 

SIMILAR  ACCIDENTS. 

See  EVIDENCE;  MASTER  AND  SERVANT. 

SIGNALS. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS. 

SLEEPING  CAR  COMPANIES. 

Provision  of  contract  between  sleeping  car  company  and  its  porter 
releasing  railroads  from  liability  for  injuries  to  such  porter,  was 
effective  as  to  any  occurrence  after  the  contract  was  executed, 
though  it  was  not  signed  until  seven  months  after  the  porter 
was  employed.  Chicago  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.), 
252. 

Railroad  company  not  a  common  carrier  of  sleeping  cars  belong- 
ing to  another,  and  is,  therefore,  entitled  to  exempt  itself  from 
liability  for  injuries  to  sleeping  car  company's  employees.  Chicago 
R.  I.  &  P.  Ry.  Co.  V.  Hamler  (III),  252. 

Sleeping  car  porter  was  not  an  employee  of  the  railroad  company. 
Chicago  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.),  252. 

Validity  of  contract  between  sleeping  car  porter  and  sleeping  car 
company,  releasing  railroad  companies  from  liability  for  per- 
sonal injury  to  him  while  traveling  over  their  lines.  Chicago  R. 
I.  &  P.  Ry.  Co.  V.  Hamler  (111.),  252. 

Where  sleeping  car  porter  was  injured  by  blowing  up  of  locomo- 
tive, his  contract  with  sleeping  car  company  by  which  he  released 
the  railroad  from  liability  for  injuries,  was  a  complete  defense, 
without  regs^rd  to  whether  railroad's  negligence  was  gross  or 
slight.     Chicago  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.),  252. 

SLIGHT  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 

SPURS  AND  SIDETRACKS. 

Evidence  that  railroad  had  previously  maintained  a  switch  at  place 
in  question  without  inconvenience  or  accident  was  admissible 
on  issue  of  reasonableness  of  order  of  corporation  commission 
requiring  establishment  of  private  switch.  North  Car.  Corp. 
Com.  V.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  652. 

Fact  that  switch  would  increase  danger  of  operating  road  no 
cause  for  reversing:  judgment  of  circuit  court  affirming  action  of 
corporation  commission  requiring  establishment  of  private  switch. 
North  Car.  Corp.  Com.  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.), 
652. 

STATION  AGENT'S  KNOWLEDGE. 

See  TRESPASSERS. 
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STATIONS  AND  DEPOTS. 

Sec  CARRIERS  OF  PASSENGERS. 
Duty  of  railroad  to  keep  station  warehouse,  prj^ctically  abandoned, 

and   its   approaches   in   safe   condition    for   use    of   person,   who 

goes   there   without   permission    at   instance   of   third   person   to 

look  after  some  private  property.     Chattanooga  Southern  R.  Co. 

V.  Wheeler  (Ga.),  561. 
Not  negligence  for  station  to  be  so  arranged  that  passengers  are 

obliged  to  cross  tracks  in  order  to  reach  their  train.     Dieckmann 

V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  736. 
There  were  no  circumstances  requiring  carrier  to  furnish  passenger 

escort   from    station    across   tracks   to  his   train.     Dieckmann    r. 

Chicago  &  N.  W.  Ry.  Co.  (Iowa),  736. 

STATUTE  OF  FRAUDS. 

See  RIGHT  OF  WAY. 

STATUTES. 

See  CARRIERS;  CARRIERS  OF  PASSENGERS. 

Statute  forbidding  railroads  to  charge  for  transportation  for  any 
specific  distance  greater  sum  than  they  charge  for  carriage  oyer 
greater  distance  is  within  legislative  discretion,  and  valid.  Chicago 
B.  &  Q.  Ry.  Co.  V.  Anderson  (Neb.),  333. 

The  title:  "An  act  to  fix  a  maximum  standard  of  freight  charges  on 
railroads,  and  to  prevent  unjust  discrimination  therein,  or  secret 
rebates  or  drawbacks  therefor"  (Neb.  Comp.  St.  1903,  c.  72,  art. 
5),  contains  only  one  subject.  Chicago  B.  &  Q.  Ry.  Co.  v.  Ander- 
son (Neb.),  333. 

STOCK.  INJURIES  TO. 

See   NUISANCES. 

Complaint  alleging  that  one  of  defendant's  servants  in  charge  of 
locomotive,  so  negligently  operated  it  that  it  struck  plaintiff's 
cows,  was  sufficient  in  its  allegations  of  negligence.  Western 
Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Complaint  need  not  allege  name  of  employee  who  was  in  control 
of  locomotive  which  struck  the  cattle.  Western  Ry.  of  Alabama 
V.  Stone  (Ala.),  835. 

Complaint  was  sufficiently  definite  in  its  allegations  of  time  and 
place  of  injury.     Western  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Damages. 

Instruction  was  erroneous,  because  plaintiff,  although  he 
failed  to  establish  amount  of  damages,  was  entitled,  at  least, 
to  nominal  damages  on  proof  of  the  wrongful  killing  of  his 
cattle.    Western  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Instruction  was  properly  refused,  as  misleading,  in  view  of  evi- 
dence that  the  cows  killed  were  milk  and  butter  producers  and 
were  used  for  that  purpose  alone.  Western  Ry.  of  Alabama  v. 
Stone  (Ala.),  835. 

Measure  of  damages  as  affected  by  value  of  carcasses,  erroneous 
instruction.    Western  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Evidence. 

Evidence  of  yield  of  milk  and  butter  of  cows  killed  was  admis- 
sible on  issue  of  their  market  value.  Western  Ry.  of  Alabama 
V.  Stone  (Ala.),  835. 

Testimony  of  engineer,  that  he  did  not  have  time  to  make  any 
effort  to  prevent  killing  the  cattle,  was  but  the  conclusion  of 
the  witness  on  a  question  of  fact,  and  was  properly  excluded. 
Western  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Where  the  negligence  alleged  was  in  operation  of  the  train,  testi- 
mony as  to  its  equipment  was  properly  excluded.  Western 
Ry.  of  Alabama  v.  Stone  (Ala.),  835. 
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Evidence  sustained  verdict  for  plaintiff,  in  action  for  wanton  and 
willful  negligence  of  trainmen  in  killing  his  stock.  Best  v.  Great 
Northern   Ry.   Co.   (Minn.),  519. 

Instruction  that  engineer  was  not  bound  "to  keep  a  lookout  for 
animals  beyond  the  light  thrown  from  his  engine,  that  is,  on  the 
outside  of  the  track,"  was  properly  refused  as  obscure  and  mis- 
leading:.   Western  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Instruction  was  properly  refused,  because  it  failed  to  take  into 
consideration  question  of  negligence  in  operation  of  the  train 
with  respect  to  speed  and  illuminating  power  of  headlight 
Western  Ry,  of  Alabama  v.  Stone  (Ala.),  835. 

Negligence  to  run  train  at  night  so  fast  that  it  is  impossible  to 
stop  train  within  distance  that  headlight  illuminates  track.  West- 
tern  Ry.  of  Alabama  v.  Stone  (Ala.),  835. 

Owner  of  stock  killed  by  train  beyond  crossing  could  not  recover, 
although  it  appeared  that  in  approaching  crossing  the  engineer 
did  not  observe  statutory  requirements  as  to  checking  speed;  his 
failure  so  to  do  not  being  proximate  cause  of  injury.  Central  of 
Georgia  Ry.  Co.  v,  Duggan  (Ga.),  803. 

Where  engineer  is  negligent  in  keeping  a  lookout,  but  afterwards, 
when  it  is  too  late,  discovers  an  animal  upon  track,  the  railroad 
is  liable  for  consequent  injury  to  the  animal.  Western  Ry.  of 
Alabama  t*.  Stone  (Ala.),  835. 

STREET  RAILWAYS. 

See  ANIMALS;  CARRIERS  OF  PASSENGERS;  CHILDREN; 
EVIDENCE;  FRIGHTENING  TEAMS:  MASTER  AND 
SERVANT;  NEGLIGENCE;  NUISANCES;  TAXATION. 

Application  of  ordinance  requiring  company  to  keep  street  in  re- 
pair.    Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  131. 
Burden    of   proving    negligence    where    collision    between    car    and 

another  vehicle  at  crossing.     Foulk  v.  Wilmington  City  Ry.  Co. 

(Del.  Super.  Ct.),  541. 
Care   required  of   motorman   in   approaching  crossing,   as   affected 

by  its  surroundings  and   the  slippery  condition  of  rails.      Foulk 

V.  Wilmington  City  Ry.  Co.  (Del.  Super.  Ct.),  541. 
Care  required  of  motorman   in  approaching  crossing  where  there 

is  steep  down  grade.     Foulk  v.  Wilmington  City  Ry.  Co.   (Del. 

Super.  CIt.),  541. 
Care  required  of  motorman  to  avoid  collision  with  another  vehicle 

at  crossing,  circumstances  to  be  considered  in  determining.   Smith 

i\  Minneapolis  St.  Ry.  Co.  (Minn.),  536. 
Care  required  of  those  in  charge  of  street  cars  to  avoid  collisions 

with  other  vehicles  at  crossings.     Boudwin  v.  Wilmington  City 

Ry.  Co.   (Del.  Super.  Ct.),  564. 
Collision   between    car   and   another   vehicle   at   crossing,   rules   for 

determining  negligence   of  company.     Smith   v.   Minneapolis   St 

Ry.  Co.  (Minn.),  536. 
Collision    between    car    and    another    vehicle,    company    not    liable 

where  both  negligence  and  contributory  negligence,  if  latter  was 

proximate  cause.     Foulk  v.  Wilmington  City  Ry.  Co.  (Del.  Super. 

Ct),  541. 

Contributory  Negligence. 

Care  required  at  street  car  crossing  not  necessarily  the  same  as 
that  required  at  steam  railway  crossing.  Smith  v.  Minneapolis 
St   Ry.  Co.   (Minn.),  536. 

Care  required  of  one  driving  vehicle  in  funeral  procession  as 
aflFected  by  fact  that  it  was  the  courtesy  custom  of  street  rail- 
ways to  yield  right  of  way  at  crossings  to  such  processions. 
Foulk  V.  Wilmington  City  Ry.  Co.  (Del.  Super.  Ct),  541. 

Collision  between  car  and  vehicle  driven  in  funeral  procession, 
custom  of  company  to  yield  right  of  way  to  such  processions 
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at  crossings  could  be  taken  into  account  in  estimating  degree 
of  care  required  of  driver  of  such  vehicle.  Foulk  v.  Wilmington 
City  Ry.  Co.  (Del.  Super.  Ct.),  341. 

Driver  of  vehicle  was  not  guilty  of  contributory  negligence, 
either  in  going  upon  track  to  avoid  another  vehicle  or  in  driv- 
ing along  ahead  of  car.  Latson  v.  St.  Louis  Transit  Co.  (Mo.), 
845. 

Driver  of  wagon  not  a  trespasser,  nor  guilty  of  negligence,  in 
driving  on  street  car  track.  Strode  v.  St.  Louis  Transit  Co. 
(Mo.),  569. 

Instruction  for  plaintiff  was  not  erroneous  for  failing  to  /take 
into  consideration  his  negligence  contributory  to  a  collision 
between  his  vehicle  and  street  car.  Latson  v.  St.  Louis  Transit 
Co.  (Mo.).  845. 

Not  negligence,  as  matter  of  law,  to  drive  team  so  near  street 
car  track  that  car  going  in  same  direction  will  collide  with  it. 
Logan  V.  Old  Colony  St.  Ry.  Co.  (Mass.),  141. 

Right  of  driver  of  another  vehicle  to  assume  that  motorman 
will  so  run  his  car  that  4  collision  will  not  occur  even  though 
such  driver  fails  to  do  his  duty.  Latson  v.  St.  Louis  Transit 
Co.  (Mo.),  845. 

Rights  and  duties  of  persons  using  streets  upon  which  are  street 
car  tracks.     Kerr  v.   Boston  Elevated  Ry.   Co.   (Mass.),  533. 
Defendant  could  not  complain  of  an  instruction,  because  it  merely 

required  the  motorman  to  use  common-law  care,  while  petition 

charged  violation   of  ordinance  requiring  motorman   to   stop   on 

first   appearance   of   danger    to   person    using   street.      Latson   v. 

St.  Louis  Transit  Co.  (M'o.),  845. 

Evidence. 

Declaration  of  motorman,  made  after  occurrence,  was  not  bind- 
ing on  defendant  street  railway,  in  action  for  killing  dog,  and 
was    inadmissible.      Wallace   v.    North    Alabama    Traction    Co. 
(Ala.),  804. 
Motorman  of  several   months'  experience   is   competent  to   give 
his  opinion  that  it  was  impossible  to  have  stopped  car  in  time 
to   have    prevented    injury   complained   of.      Wallace   v.    North 
Alabama  Traction  Co.  (Ala.),  804. 
Where  there  was  an  obstruction,  shutting  a  car  out  of  view  at 
a  certain   point,  answer  that  a  person   could  not  see   the  car 
was  not  objectionable  as  involvmg  a  conclusion.     Wallace  v. 
North  Alabama  Traction  Co.  (Ala.),  804. 
Where   the  testimony  of  a  witness,   having  no  personal   knowl- 
edge of  the  facts,  showed  that  the  car  running  over  the  dog 
could  have  been  stopped  in  time  to  have  prevented  the  injury, 
error,   if   any;   in   refusing   to  exclude   such    evidence   was   not 
prejudicial   to   plaintiff.     Wallace  v.    North   Alabama   Traction 
Co.  (Ala.),  804. 
Fact  that  city  engineer  is  overlooking  work  done  by  a  street  rail- 
way in  a  public  street  does  not  relieve  the  company  from  the 
duty  resting  on  it  to  keep  such  part  of  the  street  in  a  safe  con- 
dition.    Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  131. 
Fact  that  person  was  negligent  in  failing  to  drive  his  wagon  off 
street    car    track,    when    he    heard   car    gong,   did    not    authorize 
motorman  to  run  his  wagon  down.     Strode  v.  St.  Louis  Transit 
Co.  (Mo.),  569. 
F^ct  that  street  railway  is  by  ordinance  required  to  keep  that  part 
of  the  street  over  which  its  track  passes  in  good  repair  does  not 
make  it  any  the  less  liable  for  negligence  in  leaving  an  excava- 
tion  made   by   it   in    such    street    without    the    usual    safeguards. 
Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  131. 
Implied  obligation  of  company  to  keep  that  part  of  street  occupied 
by  it  free  from  pitfalls  and  in  safe  condition.     Montgomery  St 
Ry.  Co.  V.  Smith  (Ala.),  131. 
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Evidence  sustained  verdict  for  plaintiff,  ,^^^  received  by  plaintiff 
willful  negligence  of  trainmen  in  kiU*  ^y  defendant  in  street,  the 
Northern   Ry.   Co.   (Minn.),  519.  ,;  ^ot  demurrable  as  charg- 

Instruction  that  engineer  was  nr  ,^;^  Montgomery  St.  Ry.  Co. 
animals  beyond  the  light  thro- 

outside  of  the  track,"  was  p         y/  by  reason,  of  excessive  speed 
leadinpf.     Western  Ry.  of  ^        .  avert  the  collision  with   plaintiff's 

Instruction  was  properly  •  ^f^  on  the  ground  that  there  was  no 
consideration   question  ^V/j^t  space   the   car   could   have   been 

with    respect   to   spee-'        ,^js  Transit  Co.  (Mo.),  845. 
Western  Ry.  of  Alab  collision  with  other  vehicle  at  crossing, 

Negligence  to  run  V  ^^^  of  general  rule.  Boudwin  v.  Wilming- 
stop  train  within  ^jj    554. 

tern  Ry.  of  Ala'        .^ction    requested   by   defendant,   that   "unless 

Owner  of  stock  ,~evented   stopping  the  car,"   was  properly  rc- 

although  it  r  ;  fj,^^  jf  ^^e  motorman  had  applied  his  brakes 

did  not  obs  J^^  danger  of  a  collision  with  plaintiff's  vehicle 

failure  so  ^.^„id  have  been   averted,  and  the   special  defense 

Georgia  '  ^  j|,at  the  accident  was  caused  by  plaintiff  who  was 

Where  er  jf^^g  jn  front  of  car  as  to  render  a  collision  unavoid- 

when  *         -^;„  y^  St.  Louis  Transit  Co.  (Mo.),  845. 

is  lia'  ^^;^s  guilty   of  negligence   in   running  his   car  into  an- 

Ala>  j^y^ie,  which  was  moving  on  the  trj^ck,  under  ordinance 

e'TDT?  li  motorman  to  stop  on  first  appearance  of  danger.    Lat- 

STRF  r^*   j^^yjg  Transit  Co.  (Mo.),  845.  . 

^        .  ''rights  and  duties  of  those  in  charge  of  cars  and  drivers  of 

.  -^'r  vehicles   at  crossings.     Smith  v.   Minneapolis   St.   Ry.  Co. 

iitP^')t  536. 

Jai   rights   and  duties   of   those   in    charge   of   cars  and  other 
Vrs  of  streets.    Kerr  v.  Boston  Elevated  Ry.  Co.  (Mass.),  533. 
-.^/igence  of  motorman  in  causing  collision  with  team  was  ques- 
tion for  jury.    Logan  v.  Old  Colony  St.  Ry,  Co.  (Mass.).  141. 
Ve^ligence   with    respect   to   electric   wire    was   question    for  jury, 
'  notwithstanding  the  short  time  that  elapsed,  between  the  break- 
ing of  the  wire  and  the  accident  to  a  child,  in  which  to  discover 
break  and  make  repairs.    Warren  v.  City  Electric  Ry.  Co.  (Mich.). 
164. 

Ordinance  of  city  of  Wilmington  limiting  speed  of  railroad  cars, 
etc.,  has  no  application  to  street  railway  cars.  Licznerski  v.  Wil- 
mington City  Ry.  Co.  (Del.  Super.  Ct.),  613. 

Ordinary  care,  as  applied  to  management  of  electric  cars  in  motion, 
means  all  the  care,  prudence,  and  discretion  which  the  circum- 
stances require.  Goldstein  v.  People's  Ry.  Co.  (Del.  Super.  Ct.), 
529. 

Person  struck  by  street  car,  question  of  negligence  and  contribu- 
tory negligence  were  for  jury.  Kerr  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  533. 

Proper  to  refuse  to  instruct,  in  view  of  the  evidence,  that,  if  the 
motorman  was  unable  to  stop  car  in  time  to  prevent  collision 
with  plaintiff's  vehicle,  plaintiff  could  not  recover.  Latson  v.  St. 
Louis  Transit  Co.   (Mo.),  845. 

Proper  to  refuse  to  instruct,  in  view  of  the  evidence,  that  motor- 
man  had  right  to  assume  that  driver  of  vehicle  would  use  reason- 
able diligence  to  get  off  track,  unless  motorman  was  chargeable 
with  notice  that  vehicle  was  hindered  in  its  progress  by  a 
vehicle  in  front  of  it.  Latson  v.  St.  Louis,  Transit  Co.  (Mo.), 
845. 

Right  of  way  at  street  intersections,  as  between  funeral  proces- 
sions and  cars.  Foulk  v.  Wilmington  City  Ry.  Co.  (Del.  Super. 
Ct.),  541. 

The  exemption  of  subsurface  street  railway  in  New  York  City 
from  operation  of  the  special  franchise  tax  authorized  by  N.  Y. 
Laws  1899,  chap.  712,  does  not  make  the  statute  invalid,  as  deny- 
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*^  ^^f   surface    street    railways   in   that   city    equal   pro- 

or  as  depriving  them  of  their  property  without 

aw.     People,  etc.,  of  New  York  v.  State  Board 

ri   (U.   S.),  468. 

/^d    with    electricity,    upon    what    depends    reasonable- 

-fspection  of.    Warren  v.  City  Electric  Ry.  Co.  (Mich.), 


r 


^f  S  AND  HIGHWAYS. 

,te    CROSSINGS;    EMINENT    DOMAIN;    FRIGHTENING 
.'   TEAMS;  STREET  RAILWAYS. 

SUMMONS. 

See  LEASES  AND  RUNNING  POWERS. 

SURVEYS. 

See  RAILROADS. 

SWITCHES. 

See  SPURS  AND  SIDETRACKS. 

TAXATION. 

Constitutionality  of  N.  Y.  Laws  1899,  chap.  712,  imposing  special 
franchise  tax  upon  street  railways.  People,  etc.,  of  New  York 
V,  State  Board  of  Tax  Corn's  (U.  S.),  468. 

No  exemption  from  municipal  taxation  of  the  business  of  defendant 
street  railway  company  resulted  from  certain  provisions  in  its 
agreement  with  municipality.  Savannah  T.  &  I.  of  H.  Ry.  v. 
Mayor,  etc.,  of  Savannah  (U.  S.),  465. 

Special  franchise  tax  imposed  upon  street  railways  by  N.  Y.  Laws 
1899,  chap.  712,  does  not  impair  obligations  of  the  contracts  by 
which  the  state  and  municipality  granted  for  certain  consid- 
eration right  to  construct  and  operate  railways  in  city  of  New 
York.  People,  etc.,  of  New  York  v.  State  Board  of  Tax  Com's 
(U.  S.),  468. 

Street  railway  not  denied  equal  protection  of  laws  by  certain  munic- 
ipal tax  on  its  business,  because  a  steam  railroad,  making  extra 
charge  for  local  deliveries  of  freight  brought  over  its  road  from 
outside  city,  is  not  subjected  to  such  tax.  Savannah  T.  &  I.  of 
H.  Ry.  V.  Mayor,  etc.,  of  Savannah  (U.  S.),  465. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CONNECTING  CARRIERS. 

Actual  contract  between  carrier  and  passenger  governs,  notwith- 
standing recitals  of  ticket,  which  is  but  evidence  of  the  contract. 
Cincinnati,  etc.,  Ry.  Co.  v.  Harris  (Tenn.),  762. 

TIME  TABLES. 

See  CARRIERS  OF  PASSENGERS. 

TORTS. 

See  ASSAULTS;  NEGLIGENCE. 

TRESPASSERS. 

See   RIGHT    OF    WAY;    ACCIDENTS    ON    TRACK;    AS- 
SAULTS;    CHILDREN;     LICENSEES;     STREET     RAIL- 

\Mr  A  Y  o. 

Body  of  intoxicated  trespasser,  who  had  apparently,  been  struck 
by  train  while  he  was  lying  on  track,  found  near  track,  not  error 
to  direct  verdict  for  railroad.  Hall  v.  Western  &  A.  R.  Co. 
(Ga.),  567. 
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Evidence  sufficient  to  support  verdict  for  plaintiff,  and  to  show 
that  the  acts  done  by  servant  were  within  the  general  scoyc  of 
his  employment  and  authority.  Chicago  R.  I.  &  P.  Ry.  Co.  v. 
Kerr  (Neb.),  369. 

Exemption  from  Liability. 

Contract  creating  an  exemption  from  liability  for  injuries  caused 
to  a  servant  by  his  master's  negligence  is  in  violation  of  Mass. 
Rev.  Laws,  c.  106,  §  16.  Wagner  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  187. 
Validity  and  application  of  stipulation  of  contract  for  construc- 
tion of  elevated  railway,  purporting  to  exempt  railroad  from 
liability  for  injuries  to  employees  of  subcontractor.  Wagner 
V.  Boston  Elevated  Ry.  Co.  (Mass.),  187. 

In  action  against  street  railway  company  for  injuries  to  motorman, 
where  declaration  charged  negligence  in  failing  to  supply  car 
with  automatic  ''sand  boxes  and  sand,"  whether  defendant  failed 
to  provide  car  with  "pail  of  sand  and  ^  shovel  to  be  used  by  hand" 
was  immaterial.  M^yer  v.  Detroit  Y.  A.  A.  &  J.  Ry.  Co,  (Mich.), 
267. 

In  action  or  death  of  car  inspector,  it  appeared  that  company  was 
not  guilty  of  actionable  negligence  in  failing  to  give  further  notice 
of  the  crippled  car,  which  had  been  placed  in  train,  than  that 
given  by  placing  repair  shop  card  on  the  car.  Shuster  v.  Phila- 
delphia B.  &  W.  R.  Co.  (Del.  super,  ct),  6. 

In  action  for  death  of  defendant's  baggage  master,  killed  by  con- 
tact with  structure  near  track,  it  appeared  that  he  was 
at  the  time  acting  outside  of  the  scope  of  his  duties,  at  the 
request  of  the  station  agent,  in  delivering  telegra^m  by  throwing 
it  from  moving  train,  and  therefore,  the  master  was  not  liable. 
McTaggart  v.  Maine  Cent.  R.  Co.  (Me.),  240. 

In  action  for  injuries  to  brakem^n  while  attempting  to  board  ten- 
der of  engine  approaching  him  at  night,  evidence  held  insufficient 
to  entitle  plaintiff  to  recover  on  theory  that  man  in  charge  of 
engine  was  negligent  in  failing  to  stop  same  after  he  discovered 
plaintiff's  danger.     Wise  Terminal   Co.  v.  McCormick   (Va,),  23. 

In  action  for  injuries  to  employee,  evidence  authorized  charge  that 
if  plaintiff,  as  one  of  the  inducements  to  his  employment,  was  per- 
mitted to  run  locomotives  so  as  to  learn  to  be  an  engineer,  it  was 
the  duty  of  defendant  to  use  ordinary  care  to  provide  and  main- 
tain a  reasonably  safe  place  for  him  to  work.  Norfolk  &  W.  Ry. 
Co.  V.  Bell  (Va.),  263. 

Inspection  of  Appliances. 
Lantern  globe  not  an  implement  of  such  character  as  to  require 
inspection  either  before  or  after  use  by  employees.     Gulf  C.  & 
S.  F.  R.  Co.  V.  Larkin  (Tex.),  235. 
Railroad  was  not  liable  for  injury  to  fireman  from  defective  lan- 
tern globe,  merely  because  it  could  not  prove  that  it  had  in- 
spected the  particular  globe  which  caused  the  injury.     Gulf  C. 
&  S.  F.  R.  Co.  V.  Larkin  (Tex.),  235. 
Master  liable  for  acts  of  servant  within  the  general  scope  of  his 
employment  while  about  his  master's  business,  though  the  act  be 
negligent,  wanton,  willful  or  malicious.     Chicago  R.  I.  &  P.  Ry. 
Co.  V.  Kerr   (Neb.),  369. 
Master  not  chargeable  with  notice  that  a  baggage  master  in  a  car 
with  two  doors  on  the  side  would  leave  the  car,  and  go  down  upon 
the  lower  steps  for  the  purpose  of  throwing  off  a  telegraph  mes- 
sage.    McTaRgart  v.  Maine  Cent.  R.  Co.  (Me.),  240. 
Master  not  liable  for  death  of  baggage  man,  killed  while  acting  out- 
side of  the  scope  of  his  duty,  in  attempting  to  perform  a  serv- 
ice at  the  request  of  the  station  agent.     McTaggart  v.  Maine  Cent. 
R.  Co.  (Me.),  240. 
Master  not  liable  where  injury  to  servant  resulted  from  latter's  neg- 
ligence or  that  of  his  fellow  servant  in  selecting  an  obviously  dc- 
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fective   plank   to  use  in   constructing   gangway  for  their  trucks. 
Fewell  V.  Southern  Ry.  Co.  (Va.),  677. 
Negligence  in  failing  to  keep  handhold  on  tender  in  reasonably  sate 
condition  was  question  for  jury.     Wood's  Adm'x  v.  Southern  Ry. 
Co.  (Va.),  19.  ^      .,,        _  _,      ^ 

Notice  to  servant  when  notice  to  master.     Merrill  v.  Oregon  Short 
Line  R.  Co.  (Utah),  221. 

Relief  Associations. 

Hospital  corporation,  a  relief  association  for  the  benefit  of  rail- 
road employees,  was  a  separate  and  distinct  organization  from 
the  railroad,  and  the  latter  was  not  liable  for  conduct  of  hospital 
directors,  nor  for  negligence  of  physicians  or  attendants  of  the 
hospital,  in  treating  a  railroad  employee.  Illinois  Cent.  R.  Co. 
V.  Buchanan  (Ky.),  521. 

Rules. 

Duty  to  promulgate  and  enforce  rules  for  safety  of  servants  is 
a  nonassignable  one,  and  is  not  performed  by  merely  promulgat- 
ing them,  and  using  ordinary  care  in  selecting  men  to  enforce 
them.     Merrill  v.  Oregon  Short  Line  R.  Co.  (Utah),  221. 
Failure  of  all  railroad  to  establish  rule  prohibiting  car  inspectors 
from  riding  on  trains  while  they  were  run  on  a  track  for  inspec- 
tion was  not  such  negligence  as  to  render  it  liable  for  injuries 
received  by  a  car  inspector.     Shuster  v.  Philadelphia  B.  &  W. 
R.  Co.   (Del.),  6. 
Failure  to  use  ordinary  care  in  establishing  and  enforcing  rules 
for  protection   of  servants,  sufficiency  of  evidence.     Merrill  v. 
Oregon  Short  Line  R.  Co.   (Utah),  221. 
Impracticable  to  prescribe  by  generJil  rule  the  place  in  which  all 
crippled  cars  should  be  placed  in  train,  and  railroad  not  guilty 
of  actionable  negligence  toward  a  servant  in  failing  to  establish 
such  a  general  rule.     Shuster  v.  Philadelphia,  B.  &  W.  R.  Co. 
(Del.),  6. 
Notice  of  violation  of  rules,  when  is  master  chargeable  with.   Mer- 
rill, v.  Oregon  Short  Line  R.  Co.  (Utah),  221. 
Serv'ant,  who  knowingly  engages  to  do  what  no  prudent  man  would 
risk  his  life  in  undertaking  to  accomplish,  cannot,  if  injury  ensues, 
rely  upon  the  law  to  throw  around  him  the  protection  of  a  fiction 
that  his  employer  impliedly  undertook  to  take  steps  to  minimize 
the  risk  assumed,  at  least  to  the  extent  of  making  performance 
possible.     Griffith  v.  Lexington  Terminal  R.  Co.  ((Sa.;,  715. 
Testimony  of  brakeman  struck  by  low  bridge  was  insufficient  to 
establish  that  ice  on  the  bridge  was  cause  of  accident,  or  that 
presence  of  such  ice  as  might  have  been  on  bridge  was  unusual. 
Johnson  v.  Boston  &  M.  R.  R.  (Vt),  680. 
Where,  in  action  for  injuries  to  servant,  while  he  was  attempting  to 
board  an  engine,  plaintiff  testified  that  he  both  saw  and  heard  the 
engine  coming  toward  him  prior  to  the  accident,  defendant  was  not 
negligent  in  failing  to  have  marking  lights  on  rear  of  the  tender. 
Wise  Terminal  Co.  v.  McCormick  (Va.),  23. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  DAM- 
AGES; DEATH  BY  WRONGFUL  ACT;  EMPLOYERS' 
LIABILITY  ACTS;  FELLOW  SERVANTS;  FENCES; 
FIRES  SET  BY-  LOCOMOTIVES;  FRIGHTENING 
TEAMS;  INDEPENDENT  CONTRACTORS;  LICENSEES; 
MASTER  AND  SERVANT;  PERSONAL  INJURIES; 
SLEEPING  CAR  COMPANIES;  STATIONS  AND  DE- 
POTS; STOCK.  INJURIES  TO;  STREET  RAILWAYS; 
TRESPASSERS. 

Burden  of  proof  on  plaintiff.     Goldstein  v.   People's  Ry.   Co.   (Del. 
Super.  Ct.),  529. 
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Care  required  of  persons  having  charge  of  electric  wires.     Warren 

V.  City  Electric  Ry.  Co.  (Mich.),  164. 
Complaint  was   objectionable   as   containing   allegations   in   the   al- 
ternative.    Pittsburgh  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  (Ind.),  693. 
Degrees  of  negligence,  in  action  for  death  of  passenger,  under  Mass. 

Rev.    Laws,    c.    Ill,    §    267.     Dolphin  v.  Worcester   Consol.   St. 

Ry.  Co.  (Mass.),  161. 
Existence     question     for     jury.     Goldstein     v.    People's     Ry.     Co. 

(Del,  Super.  Ct.),  529. 
Facts  must  be  alleged  showing  that  defendant  owed  a  legal  duty  to 

person  injured  and  that  he  negligently  failed  to  perform  the  duty. 

Pittsburgh  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  (Ind.),  693. 

Imputed  Negligence. 

In   action  against   railroad   for   burning  cotton   in   warehouse   by 
emitting  sparks  from  its  engine,  contributory  negligence  of  ware- 
house company   in   permitting  other  cotton   to   remain  on  the 
open  platform  of  the  warehouse  was  not  chargeable  to  plain- 
tiff, who  had  entrusted  his  cotton  to  such  company.     Alabama 
Great  Southern  R.  Co.  v.  Clark  (Ala.),  170. 
Negligence  of  driver  at  crossing  imputed  to  person  by  whom  he 
w^s   hired,   and   who   was   in   the   vehicle   at   time   of  accident. 
Dryden  v.  Pennsylvaina  R.  Co.  (Pa.),  169. 
In  action  for  death  of  one  killed  at  railroad  crossing,  instruction 
announcing    rule    of    comparative    negligence    was    not    rendered 
harmless   by  instructions  stating  correct   rule.     Rietveld   r.   Wa- 
bash R.  Co.  (Iowa).  181. 
In  action  for  death  of  person  killed  at  railroad  crossing  certain  in- 
struction,  purporting  to  define  proximate   cause,  was  erroneous, 
in  that  it  virtually  announced  the  rule  of  comparative  negligence, 
not  prevailing  in  Iowa.     Rietveld  v.  Wabash  R.  Co.  (Iowa),  181. 
In  actions  for  personal  injuries  from  negligence,  that  the  facts  are 
undisputed   does   not    make   question   of   negligence   one   of   law. 
Sharp  r.  Erie  R.  Co.  (N.  Y.),  683. 
Master  not  liable  for  servant's  torts,  unless  done  in  or  about  duties 
assigned  to  him,  or  in  the  accomplishment  of  objects  within  the 
line  of  his  duties.     Palos  Coal  &  Coke  Co.  v.  Benson  (Ala.),  185. 
Negligence  of  servant  as  negligence  of  corporation.     Lookout  Moun- 
tain Iron  Co.  V.  Lea  (Ala.),  10. 
Plaintiff,  in  action  for  personal  injuries,  is  only  required  in  order  to 
make  out  prima  facie  case  to  make  it  appear  more  probable  that 
the    injury   was    the   proximate    result   of   defendant's   negligence 
than     of    anything    else.     Wood's    Adm'x   v.    Southern    Ry.    Co. 
(Va.),  19. 
Proof  confined  to  specific  acts  of  negligence  alleged.     Jemming  r. 
Great  Northern  Ry.  Co.  (Minn.),  697. 

Proximate  Cause. 

Fire  hose  cut  by  street  car,  and  control  of  fire  consequently  lost 
by  fireman.  Little  Rock  Traction  &  Electric  Co,  v.  Mc(5askill 
(Ark.),  513. 

Request  to  charge  that  the  term  "gross,"  in  the  term  **gross  negli- 
gence," is  merely  an  expletive  when  the  degree  required  is  the 
very  highest,  was  properly  refused,  since  under  such  circumstances 
the  term  implies  a  gross  failure  to  exercise  that  degree  of  care. 
Dolphin  V.  Worcester  Consol.  St.  Ry.  Co.  (Mass.),  161. 

To  render  defendant  liable,  connection  of  cause  and  effect  must  be 
established  and  defendant's  negligence  must  be  shown  to  have 
been  proximate  cause  of  the  injury.  Byrd  v.  Southern  Express 
Co.  (N.  Car.),  150. 

To  render  railroad  liable  for  injuries  resulting  from  operation  of 
its  trains  or  other  conduct  of  its  affairs,  it  must  appear  that  the 
company  failed  in  the  performance  of  some  duty  it  owed  to  the 
injured  party.     Ellington  z\  Great  Northern  Ry.  Co.  (Minn.),  174. 
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What  constitutes  negligence  is  question  for  court.  Goldstein  v. 
People's  Ry.  Co.  (Del.  Super.  Ct.),  529. 

Where,  on  plaintiff's  own  evidence,  it  is  as  probable  that  injury 
sued  for  was  not  due  to  defendant's  negligence  as  that  it  was  due 
to  such  negligence,  plaintiff  cannot  recover.  Louisville  H.  &  St. 
L.  Ry.  Co.  V.  Jolly's  Adm'x  (Ky.),  154. 

Where  plaintiff  was  injured  by  coming  in  contact  with  a  live  tele- 
phone wire,  which  had  been  pressed  down  against  ^n  improperly 
msulated  trolley  span  wire  by  limb  of  tree,  which  was  broken  by 
a  severe  storm  the  previous  evening,  failure  to  g^uard  the  span 
wire  and  want  of  insulation  were  concurring  causes  establishing 
a  liability,  and  the  breaking  of  the  wii'e  was  not  the  sole  proxi- 
mate c^use  of  the  injury.  Warren  v.  City  Electric  Ry.  Co. 
(Mich.),  164. 

NEGOTIABLE  INSTRUMENTS. 
See  BILLS  OF  LADING. 

NUISANCES. 

Machine  and  repair  shops  "and  the  like"  cannot,  under  Tex.  Const, 
art.  1,  §  17,  and  Rev.  St  1895,  arts.  4424,  4445,  be  arbitrarily  lo- 
cated by  railroad  without  reference  to  property  in  vicinity,  as 
can  its  right  of  way.  Rainey  v.  Red  River  T.  &  S.  Ry.  Co. 
(Tex.),  617. 

Punitive  damages  recoverable  where  railroad  refused  to  remove 
bodies  of  animals,  killed  by  locomotive,  from  near  house.  Yazoo 
&  M.  V.  R.  Co.  V.  Sanders  (Miss.),  656. 

Where  the  power  house  of  defendant  street  railway  and  light  com- 
pany constitutes  a  nuisance  to  adjoining  property  by  reason  of 
the  injurious  effects  incidental  to  its  operation,  the  company  is  as 
liable  for  the  injury  as  if  it  were  an  individual,  the  authority  con- 
ferred by  statute  to  construct  and  operate  plants  for  the  genera- 
tion of  electricity,  for  its  own  use  and  for  sale,  not  being  impera- 
tive, but  only  permissive.  Townsend  v.  Norfolk  Ry.  &  Light  Co. 
(Va.),  635. 

ORDINANCES. 

See  STREET  RAILWAYS. 

PARTIES. 

See  DEATH  BY  WRONGFUL  ACT. 

PENAL  STATUTES. 

See  CARRIERS;  CONSTITUTIONAL  LAW. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CARRIERS  OF 
LIVE  STOCK;  CHILDREN;  CROSSINGS;  DAMAGES; 
DEATH  BY  WRONGFUL  ACT;  FRIGHTENING  TEAMS; 
LICENSEES;  NEGLIGENCE;  STATIONS  AND  DEPOTS; 
STREET  RAILWAYS;  TRESPASSERS. 

Damages. 

Compensatory  damages,  elements  of.  Southern  Ry.  Co.  in  Ken- 
tucky V.  Goddard  (Ky.),  116. 

Earnings  of  wife  in  her  independent  business  after  her  recovery 
cannot  be  set  off  to  damages  recovered  by  her  husband  for  her 
injuries.  Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa), 
362. 

Excessive  verdict.     MacGregor  v.  Rhode  Island  Co.  (R.  I.),  510. 

In  action  for  injuries  to  married  woman,  where  there  was  no  evi- 
dence as  to  whether  credit  was  given  plaintiff  or  her  husband 
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